
Family Law-Child Support-Action for Damages Under Child
Support Agreements Cognizable in District Court. Adwan v.
Adwan, 538 S.W.2d. 192 (Tex. Civ. App.-Dallas 1976, no writ).

Mirlah Adwan sued her former husband Kenneth Adwan in a
district court of Dallas County seeking damages for his failure to
comply with a child support agreement incorporated into their di-
vorce decree. This agreement provided that Kenneth Adwan would
pay one hundred fifty dollars per month child support for each child
until they attained the age of eighteen.' Mirlah alleged that the
same provision for child support was reiterated in an agreed divorce
decree, but that defendant had subsequently discontinued the child
support payment thereby damaging plaintiff in the amount of
$14,400.2 The district court, however, refused to hear Mirlah's suit
and held that continuing jurisdiction of all actions arising from the
divorce rested in the Dallas Domestic Relations Court. ' On appeal,
the Court of Civil Appeals held that the continuing jurisdiction
provision of the Texas Family Code did not apply to common law
suits on contracts, even if the contract was one for child support.I
Therefore, the district court's decision was reversed and the case
remanded.

5

The primary question facing the court in Adwan v. Adwan was
Mirlah's contention that her suit was not one affecting the parent-
child relationship If it were, as Kenneth argued, the continuing
jurisdiction provision of Family Code section 11.05 would apply.
This provision prohibits filing a suit "affecting the parent-child
relationship" in any court other than the one that originally heard

1. Adwan v. Adwan, 538 S.W.2d 192, 193 (Tex. Civ. App.-Dallas 1976, no writ).
2. Id.
3. Id.
4. Id. at 195. The particular section relied upon by the court was TEX. FAMILY CODE ANN.

§ 11.05(a) (Supp. 1975). The statute provides in part:
[Wihen a court acquires jurisdiction of a suit affecting the parent-child relation-
ship, that court retains continuing jurisdiction of all matters provided for under this
subtitle in connection with the child and no other court has jurisdiction of a suit
affecting the parent-child relationship except on transfer as provided in section
11.06 of this code.

5. Id. at 197-98.
6. Id. at 194. Mirlah Adwan, relying upon Lee v. Lee, 509 S.W.2d 922 (Tex Civ.

App.-Beaumont 1974, writ ref'd n.r.e.), argued that where the duty to make support pay-
ments arises from an agreement of the parties, their rights and obligations are governed
largely by the rules relating to contracts. Mirlah also alleged error in the trial court's failure
to render judgment in her favor for one-half of certain funds which were not divided by the
agreement or by the divorce. Id. at 194-95.
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the suit.7 The court, therefore, was faced with a task of statutory
interpretation.

The Adwan court began its task by noting that a suit affecting
the parent-child relationship is, as section 11.05 states, one brought
under Subtitle A of Title 2 of the Family Code.' This subtitle en-
compasses sections 11.01 to 17.09; however, the only provisions per-
taining to child support are sections 14.05 and 14.06. Section 14.05
provides for court orders for periodic support payments,' and section
14.06 permits written agreements for support. In addition, section
14.06(d) provides that even though written agreements are permit-
ted, they are not enforceable as contracts unless the agreement so
provides. "' As the court interpreted this subsection, a suit to enforce
the terms of a support agreement by contempt proceedings or other
remedies available for enforcement of a judgment must be brought
under Subtitle A as a "suit affecting the parent-child relation-
ship."'" The court further reasoned, however, that a suit to enforce
the terms of the agreement as contract terms is not one brought
under Subtitle A, because it is only permitted pursuant to express
provisions of the agreement itself."2 Therefore, the court concluded
that if a suit is brought pursuant to an express agreement, rather
than under the Code, it is not a suit affecting the parent-child
relationship as defined in section 11.01(5)." Consequently, it is not
within the continuing jurisdiction provisions of section 11.05.11

In view of this construction of section 14.06(d), the court then

7. See note 4 supra. Apparently, Mirlah sought recovery in the district court under the
law of contracts in order to avoid the domestic relations court's modification power. This was
because in an unreported suit subsequent to the divorce, Kenneth had obtained an order
appointing him managing conservator of all the minor children. 538 S.W.2d at 193. Although
the court recognized that this change in circumstances might consitutute a defense to the
contract, it left determination of this issue to the trial court on remand. 538 S.W.2d at 195.

8. 538 S.W.2d at 194.
9. TEX. FAMILY CODE ANN. § 14.05 (1975).

10. TEX. FAMILY CODE ANN. § 14.06(d) provides that the "terms of the agreement set

forth in the decree may be enforced by all remedies available for enforcement of a judgment,
including contempt, but are not enforceable as contract terms unless the agreement so pro-
vides."

11. 538 S.W.2d at 195.
12. Id.

13. TEX. FAMILY CODE ANN. § 11.01(5) (Supp. 1975) provides that a 'suit affecting the
parent-child relationship' means a suit brought under this subtitle in which the appointment
of a managing conservator or a possessory conservator, access to or support of a child, or
establishment or termination of the parent-child relationship is sought.".

14. See note 4 supra.
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looked to the provisions of the agreement in question. It concluded
that the clear intent of the agreement was that it should be binding
on the parties as a contract and enforceable as such even though its
terms were also set forth in the decree. Therefore, because the plain-
tiff sought only a judgment for damages under the contract, and not
a contempt order, the suit was one excluded from the operation of
Subtitle A. '5 As such, the action could be brought as an original suit
on the contract in the district court.

Clearly, according to the Adwan court, the contractual obliga-
tions resulting from child support agreements are not in any way
abrogated by the adoption of Title 2 of the Family Code. This con-
clusion is reasonable and should be followed for a number of rea-
sons. First, it encourages amicable settlements between divorcing
parents at a time when both parents and children are under a great
deal of emotional strain. Second, this is probably the most oppor-
tune time to bind a father to provide adequate support in the future
for his children. " Too often a divorced father remarries and incurs
the additional financial responsibility of a wife and perhaps other
children. As a result of this responsibility he may not continue to
give the welfare of his prior marriage's children the concern he felt
at the time of the child support negotiations.

Finally, support agreements afford flexibility in a number of
ways. If the parties want the contract to be modifiable, they need
only provide for modification on the basis of certain conditions sub-
sequent. This modifiable contract would prevent the father from
being financially "strait-jacketed" for years in the future. Moreover,
parties could also make provisions not generally within the domestic
relations court's authority, such as payment periods past majority
or support payments from the father's estate in the event of death."

The decision in Adwan is based upon both solid reason and
ample public policy. Because the contract has no effect on the do-
mestic relations court's power under the Family Code, that court is
still free to modify its decree in the best interest of the child. Fur-
ther, by allowing contract remedies in addition to the usual modifi-
cation and contempt powers, the court in Adwan v. Adwan, has

15. 538 S.W.2d at 195.
16. See Hutchings v. Bates, 406 S.W.2d 419, 421 (Tex. 1966).
17. For convenience, the obligor under the support provisions is referred to
as the father, but if the mother was the obligor the same considerations would
generally apply with equal force.
18. 538 S.W.2d 192 (Tex. Civ. App.-Dallas 1976, no writ).
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better guaranteed a child's welfare and support. Certainly, such a
guarantee should be the overriding concern of the parents, the court,
and the public.'

T.S.L.

19. See Duke v. Duke, 448 S.W.2d 200 (Tex. Civ. App.-Amarillo 1969. no writ).


