
FEDERAL RULES OF EVIDENCE
In April of 1975 William John Bagley, a prisoner in the United

States Penitentiary in Atlanta, was searched by a prison guard and
found to be in possession of heroin.' Bagley was charged with the
crime of possession with intent to distribute heroin and was tried
before the United States District Court for the Northern District of
Georgia. At his trial the defendant offered the testimony of Bobby
Duke, another inmate of the prison. Duke was to have testified that
his cellmate Schropshire, who gave the heroin to the defendant, told
Duke that he had erroneously represented to the defendant that the
drugs were Valium capsules rather than heroin.2 The defendant
sought to prove with this testimony that he was unaware that the
substance was heroin. Schropshire had died within one month after
the transaction and before the trial began, thereby making him
unavailable to testify.3

The trial judge excluded Duke's testimony, holding that this
proffered evidence was inadmissible hearsay. The trial court noted
that the statement against penal interest exception to the hearsay
rule was inapplicable here because the statement would not so tend
to subject the declarant Schropshire to criminal liability that a
reasonable person in his position would not have made it unless
believing it to be true. Moreover, the lower court found that the
corroborating circumstances did not clearly reveal the statement's
trustworthiness.' On appeal the Court of Appeals for the Fifth Cir-
cuit affirmed the defendant's conviction. That court held that, al-
though the trial court erred in concluding that the hearsay state-
ment was not against the declarant's penal interest,5 the lower court
acted within its discretion in finding that the corroborating circum-
stances did not clearly reveal the trustworthiness of the state-
ment.

In considering whether to affirm the decision of the district
court in United States v. Bagley,7 the Fifth Circuit first examined
the appropriate provision of the Federal Rules of Evidence-rule

1. United States v. Bagley, 537 F.2d 162 (5th Cir. Aug., 1976).
2. Id. at 164.
3. Id.
4. Id. at 165.
5. Id.
6. Id. at 168.
7. 537 F.2d (5th Cir. Aug., 1976).
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804(b)(3).1 The court found that this rule imparted a two-part test
to the courts in considering whether a statement "against penal
interest" should be admissible. According to the court, the trial
judge must first determine whether the statement so far Subjected
the declarant to adverse consequences that a reasonable person in
his position would not have made it unless believing it to be true.
Second, the judge must decide whether corroborating circumstances
"clearly indicate" the statement's trustworthiness.' Noting that the
trial court's conclusions in the instant case caused the statement in
question to fail both aspects of the test, the Fifth Circuit scrutinized
the circumstances of Schropshire's alleged conversation with Duke.
The court observed that the utterance could conceivably have sub-
jected Schropshire to criminal liability for the knowing possession
of heroin-a felony whose punishment could be as severe as twenty-
five years imprisonment, a $25,000 fine, or both.'0 The Fifth Circuit
further determined that the relationship of Duke and Schropshire,
that of cellmate and friend, had no relevance to the question of
whether the statement was against penal interest. Accordingly, the
court concluded that the district judge erred in his finding that the
statement did not run against Schropshire's penal interest."

The court next applied the second part of the test for admissi-
bility-whether corroborating circumstances clearly indicate the
trustworthiness of the statement. As a preliminary matter, the court
stressed that an examination of this part of the standard, unlike
that of the "against interest" aspect, necessarily requires review of
findings of fact, as well as review of the legal standard applied by
the trial court.'" Using the test of whether the facts as found by the

8. The Federal Rules of Evidence, in pertinent part, provide:
(3) Statement against interest. A statement which was at the time of its

making so far contrary to the declarant's pecuniary or proprietary interest, or so
far tended to subject him to civil or criminal liability, or to render invalid a claim
by him against another, that a reasonable man in his position would not have made
the statement unless he believed it to be true. A statement tending to expose the
declarant to criminal liability and offered to exculpate the accused is not admissible
unless corroborating circumstances clearly indicate the trustworthiness of the state-
ment.

FED. R. EviD. 804(b)(3).
9. 537 F.2d at 165.
10. Id.
11. Id.
12. Id. at 165-66. The court noted that the first part of the test, whether the statement

ran against penal interest, was purely a question of law and, thus, required no examination
of the trial court's finding of facts. Id.
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trial court were so "clearly erroneous" as to necessitate a reversal
of the lower court's disposition of the issue,'" the appellate court
analyzed the question of whether Schropshire's statement was suffi-
ciently trustworthy to be admitted as an exception to the hearsay
rule.

The issue of trustworthiness, the Fifth Circuit noted, involves
two distinct elements. The statement must provide a basis for be-
lieving the truth of its content, and the declarant must actually
have made the statement." The court had little trouble in conclud-
ing that Schropshire had no reason to fabricate his acknowledgment
to Duke that he had mistakenly given heroin to the defendant in-
stead of Valium capsules.'" The second, more important, element of
the test of trustworthiness-whether the statement was actually
made-required closer scrutiny by the appellate court. Proceeding
on the assumption that the trial court had based its ruling on a
conclusion that the statement was never made, the Fifth Circuit
concluded that a reasonable view of the evidence supported this
finding. Several circumstances pointing to this conclusion were re-
ferred to by the court, including the evidence that Duke was the
only person to hear the statement, and his "recounting" of the con-
versation could in no way harm Schropshire, who had already died
by the time Duke first told of the statement. Further, the court
noted that the trial judge had the discretion to discredit the testi-
mony of six other inmate witnesses who claimed to know of Schrop-
shire's earlier dealings with Valium.'"

The Fifth Circuit ended its investigation of the propriety of the
district court's decision by noting that some commentators have

13. Id. at 166-67. The Fifth Circuit considered it necessary to devote a substantial part
of its opinion to the threshold question of what standard of appellate review was applicable
to this evidentiary problem. Perceiving the specific issue to be previously unexamined, the
court analogized the situation to that of voluntariness of confessions and permissibility of
warrantless searches. These two areas, when examined by appellate courts, were subject to
the "clearly erroneous" standard. Id. at 166. Further, the appeals court noted that although
the trial judge had made no specific findings of fact, this would not prevent the reviewing
court from applying the appropriate legal standard. The court simply considered whether
"any reasonable view of the evidence" supported the trial court's ruling. Id. at 166-67.

14. Id. at 167.
15. Id.
16. Id. at 167-68. The court observed that none of these witnesses ever mentioned

Schropshire's supposed attempts to procure someone to deliver Valium until shortly before
the defendant's trial. Also, though not appearing to stress the fact, the court observed that
the trial court would be fully warranted in considering that each of the defense witnesses
testifying as to this matter were convicted criminals. Further, the prosecuting attorney elic-
ited minor contradictions in each witness' testimony. Id.
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espoused other views regarding the trial court's role in making pre-
liminary evidentiary rulings under rule 804(b)(3)."7 Generally, these
writers have encouraged the use of a less stringent standard for
corroboration, 8 but the court concluded that it was bound by the
words of the rule itself, calling for circumstances that "clearly indi-
cate" the trustworthiness of the statement. To this end, the Fifth
Circuit held that the trial judge should have sufficient discretion in
determining whether trustworthiness exists.'9

Traditionally, trustworthiness of a statement has been only one
of the frequently articulated requirements of utterances sought to
be admitted as exceptions to the hearsay rule.2 ° The necessity for
such evidence has also been a controlling factor in the continuing
development of the common law with regard to ever-increasing
types of exceptions to the hearsay rule." A particularly well estab-
lished exception is the declaration against interest.22 Courts have

17. Id. at 168.
18. Id. The court gives examples of two recent authors whose opinions as to rule

804(b)(3) vary. One would apply a "reasonable man" test for corroboration. 4 J. WEINSTEIN
& M. BERGER, WEINSTEIN's EVIDENCE 804-90 (1976) [hereinafter cited as WEINSTEIN]. The
other would ask for only one corroborating circumstance to permit admissibility, with other
circumstances going to the weight of proof. Note, Declarations Against Penal Interest: What
Must be Corroborated Under the Newly Enacted Federal Rule of Evidence, Rule 804(b)(3)?
9 VAL. U.L. REV. 421, 439-40 (1975).

19. Id.
20. "Hearsay" has been succinctly defined as "a statement, other than one made by

the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of
the matter asserted." FED. R. Evw. 801(c). The rationale behind excluding hearsay state-
ments from judicial proceedings is based on the adversary nature of the American legal
system. Statements uttered by someone other than the person testifying are considered unde-
sirable as substantive evidence because (1) the opposing party has no direct means of cross-
examining the declarant, and (2) the declarant is under no obligation imposed by the taking
of an oath. E.g., Commonwealth v. Trefethen, 157 Mass. 180, __, 31 N.E. 961, 963 (1892);
Marshall v. Chicago & Great E. Ry., 48 I1. 475, 476 (1868). Dean Wigmore contended,
however, that the oath requirement is subordinate to and enveloped by the need for cross-
examination. 5 J. WIGMORE, A TREATISE ON THE ANGLO-AMERICAN SYSTEM OF EVIDENCE IN
TRIALS AT COMMON LAW § 1362, at 7 (3d ed. 1940) [hereinafter cited as WIGMORE].

21. Trustworthiness (or reliability) and necessity are often cited as reasons for admit-
ting hearsay statements. See, e.g., Dallas County v. Commercial Union Assurance Co., 286
F.2d 388, 396-98 (5th Cir. 1961); 5 WIGMORE, supra note 20, at §§ 1420-22; Ladd, The Hearsay
We Admit, 5 OKLA. L. REV. 271, 280 (i952). For expanding concepts of hearsay exceptions,
see Dallas County v. Commercial Union Assurance Co., 286 F.2d 388, 397-98 (5th Cir. 1961);
Zippo Mfg. Co. v. Rogers Imports, Inc., 216 F. Supp. 670, 683 (S.D.N.Y. 1963); FED. R. EvID.
803(24); FED. R. EVID. 804(b)(5).

22. Dean Wigmore declined to give an exact chronological order of the recognition of
exceptions to the hearsay rule, 5 WIGMORE, supra note 20, at § 1426, but did note that
declarations against interest were firmly established as such by the early nineteenth century.
Id. at §§ 1455, 1476.
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long noted that a statement against the pecuniary or proprietary
interest of the declarant carries with it a certain degree of reliability
because it is presumed that persons are not in the habit of voluntar-
ily subjecting themselves to liability or disfavor.23 Thus, the objec-
tion of non-reliability is overborne to the extent that the declaration
at least attains admission for consideration by the fact-finder.

Although a statement is initially deemed to be trustworthy if
it is against the declarant's interest, the common law effectively
limited this exception to declarations against pecuniary" or proprie-
tary 5 interests only. In 1844 the House of Lords delineated penal
interest as an insufficient ground for admitting a statement made
by a clergyman to the effect that he had performed a certain mar-
riage subjecting him to criminal prosecution."8 This opinion was
somewhat unusual in that it alluded to statements against penal
interest as if they had always been inadmissible, but it has subse-
quently been noted that this historical interpretation was incor-
rect.2 Nevertheless, the common law accepted this English decision
and from it developed its exception to the exception; hearsay decla-
rations against penal interest were inadmissible as evidence. The
later-expressed philosophy behind such a rule was that confessions
of criminal acts are frequently governed by "extraneous considera-
tions" and not as "inherently reliable" as statements admitting
pecuniary or proprietary liability. 2 These distinctions have been
termed "indefensible in logic," '2' and have been the subject of much
criticism,' but some courts have consistently treated the statement
against penal interest differently than statements against the more
accepted3 interests of pecuniary or proprietary character. 2

23. See, e.g., Ferguson v. Smazer, 151 Conn. 226, - , 196 A.2d 432, 436 (1963); Mace
v. Timberman, 120 Or. 144, _ 251 P. 763, 767-68 (1926); Bartlett v. Patton, 33 W. Va. 71,
__, 10 S.E. 21, 24-25 (1889).

24. E.g., Barton v. Barton, 189 Ark. 303, __, 71 S.W.2d 464, 465 (1934).
25. E.g., People v. Storrs, 207 N.Y. 147, 160, 100 N.E. 730, 734 (1912).
26. Sussex Peerage Case, 8 Eng. Rep. 1034, 1041-46 (H.L. 1844).
27. Dean Wigmore pointed out that the decision was a backward step, especially since

other cases up until that time had admitted declarations against penal interest without
question. 5 WIGMOIE, supra note 20, § 1476, at 283.

28. Chambers v. Mississippi, 410 U.S. 284, 299-300 (1973).
29. ADVISORY COMMITrEE OF THE JUDICIAL CONFERENCE & STANDING COMMITTEE ON RULES

OF PRACTICE AND PROCEDURE, RULES OF EVIDENCE FOR UNITED STATES COURTS AND MAGISTRATES

(as promulgated by the United States Supreme Court), Rule 804(b)(4) and Note (Nov. 20,
1972) [hereinafter cited as ADVISORY CoMMrrrEE].

30. See, e.g., Donnelly v. United States, 228 U.S. 243, 277-78 (1913) (Holmes, J., dis-
senting).

31. Courts have strained somewhat, however, the boundaries of the terms "pecuniary"
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Due to strong criticism of the common law's narrow stance,"
many state courts are gradually discarding the "arbitrary limita-
tion"34 imposed on statements against the declarant's interest.3 5

Some requirements are still imposed, however. Texas courts, for
example, have never specifically rejected their practice of admitting
declarations against penal interest only when the prosecution is
based entirely on circumstantial evidence. Some distinctions are
also made for statements offered to exculpate rather than inculpate
the accused.37 In any event, there still seem to be the general re-

and "proprietary" in their efforts to admit evidence. See, e.g., Martorella v. Prudential Ins.
Co. of America, 238 App. Div. 532, -, 264 N.Y.S. 751, 753 (App. Div. 1933); Smith v.
International & Great N.R., 78 S.W. 556, 557 (Tex. Civ. App. 1904, writ ref'd n.r.e.). Justice
Traynor has noted that "pecuniary interest" could conceivably include "penal interest."
People v. Spriggs, 60 Cal.2d 868, -, 389 P.2d 377, 381, 36 Cal. Rptr. 841, 845 (1964).

32. Although the number inclined to do so is diminishing rapidly, some states still
adhere to the distinction and exclude declarations against penal interest. See, e.g., Naylor v.
Gronkowski, 9 Ill. App. 3d 302, -, 292 N.E.2d 227, 231 (App. Ct. 1972) (citing People v.
Lettrich, 413 Ill. 172, 108 N.E.2d 488 (1952)); Alexander v. State, 84 Nev. 737, -, 449 P.2d
153, 155-56 (1968); McGraw v. Horn, 134 Ind. App. 645, -, 183 N.E.2d 206, 208-10 (App.
1962).

33. Justice Holmes, with a strong dissent in Donnelly v. United States, 228 U.S. 243
(1913), said that "no other statement is so much against interest as a confession of murder."
Id. at 278 (dissenting opinion). Wigmore, one of the strongest critics of the common law's
position, contended that the limitation could not be justified on policy grounds. 5 WIGMORE,
supra note 20, § 1477, at 288-90. In fact, Justice Holmes in Donnelly cut short his treatment

of the anomalies of the common law by saying that Wigmore had already given the subject
exhaustive analysis. 228 U.S. at 278 (dissenting opinion). See also notes 39-44 infra and
accompanying text; Jefferson, Declarations Against Interest: An Exception to the Hearsay
Rule, 58 HAuv. L. REv. 1, 29, 39-40 (1944).

34. 5 WIGMOPE, supra note 20, at 281.
35. See, e.g., People v. Spriggs, 60 Cal. 2d 868, - , 389 P.2d 377, 378-81, 36 Cal. Rptr.

841, 842-45 (1964)(oral confession admissible); Brady v. State, 226 Md. 422, -, 174 A.2d
167, 170 (1961)(unsigned confession admissible); People v. Brown, 26 N.Y.2d 88, 91-94, 257
N.E.2d 16, 17-19, 308 N.Y.S.2d 825, 826-29 (1970) (oral confession admissible). Maryland
limited the scope of exclusion of penal interest declarations as early as 1926 in Brennan v.
State, 151 Md. 265, -, 134 A. 148, 150-51 (1926)(suicide note confessing fathering of child
admitted).

36. Blocker v. State, 55 Tex. Crim. 30, 32-33, 114 S.W. 814, 815 (1908). More recent
Texas decisions, while not overruling Blocker, seem to make no mention of the "conviction
on circumstantial evidence alone" requirement. See, e.g., Phagan v. State, 509 S.W.2d 703,
707 (Tex. Civ. App.-Fort Worth 1974, writ ref'd n.r.e.), appeal dismissed, cert. denied, 421
U.S. 995 (1975).

37. See Cameron v. State, 153 Tex. Crim. 29, 31, 217 S.W.2d 23, 24 (1949); ADWSORY

COMMITrEE, supra note 29, and notes 54-55 infra and accompanying text; Note, Declarations
Against Penal Interest: What Must be Corroborated Under the Newly Enacted Federal Rule
of Evidence, Rule 804(b)(3)? 9 VA. U.L. REv. 421, 432 (1975). Statements offered to inculpate
the accused carry with them the danger of violating the defendant's constitutional right to
confrontration of witnesses against him. See Bruton v. United States, 391 U.S. 123, 128 n.3
(1968).
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quirements of necessity and trustworthiness."
Although the state courts have proceeded with rather halting

steps in their development of this area of declarations against penal
interest, the federal courts have experienced a different type of
growth. In 1913 in Donnelly v. United States3 the Supreme Court,
following the majority of state courts at that time" and also alluding
to its own practice,4' declared that penal interest declarations were
not to be admitted." Justice Holmes dissented, attacking the basis
of the common law's attitude as irrational. 3 Nothing could be more
against a person's interest, he claimed, than the confession of a
crime." Donnelly was never explicitly overruled by any subsequent
Supreme Court decision,45 although in 1973 the Court reversed a
conviction because the trial court had not admitted a third-party
confession exculpating the accused. 6 Instead of basing its decision
on evidentiary rules, the Supreme Court held that the defendant's
right of due process had been violated. 7 The Court specifically de-
clined to discard the rationale of Donnelly." Moreover, at least one
federal circuit subsequently stated that it did not recognize the
admissibility of statements against penal interest.49

With the advent of the Federal Rules of Evidence, however, the
federal evidentiary scene has drastically changed.'" Rule 804(b)(3)"'

38. E.g., People v. Spriggs, 60 Cal. 2d 868, -, 389 P.2d 377, 381, 36 Cal. Rptr. 841,
845 (1964). See notes 20-21 supra and accompanying text.

39. 228 U.S. 243 (1913).
40. Id. at 273-74.
41. Id. at 276.
42. Id.
43. Id. at 278 (dissenting opinion, joined by Lurton & Hughes, JJ.).
44. Id. See note 33 supra.
45. But see United States v. Goodlow, 500 F.2d 954, 956-57 (8th Cir. 1974) (oral confes-

sion admissible); United States v. Carmichael, 489 F.2d 983, 986 (7th Cir. 1973) (hearsay in
affidavit admissible). Of course, in one sense the Supreme Court has overruled Donnelly by
promulgating on November 20, 1972, the Federal Rules of Evidence, which in its proposed
version contains comments clearly indicating a departure from the majority view in Donnelly.
ADvisoRY CoMMrrTEE, supra note 29.

46. Chambers v. Mississippi, 410 U.S. 284 (1973).
47. Id. at 302. Using almost exclusively the Supreme Court's constitutional reasoning

in Chambers, a Pennsylvania appellate court reversed a trial court that had excluded hearsay
statements for being against penal interest. Commonwealth v. Hackett, 225 Pa. Super. Ct.
22, 307 A.2d 334 (1973).

48. Chambers v. Mississippi, 410 U.S. 284, 300-01 (1973).
49. United States v. Brandenfels, 522 F.2d 1259, 1263 (9th Cir. 1975), cert. denied, 423

U.S. 1033 (1975); United States v. Walling, 486 F.2d 229, 238 (9th Cir. 1973), cert. denied,
415 U.S. 923 (1974).

50. The scope of this note must exclude a full discussion of the legislative history of the
Federal Rules of Evidence. It must be said, however, that the Advisory Committee for the
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specifically admits declarations against penal interest," provided
the safeguards generally required for statements against interest are
present. 3 As enacted, however, the rule requires that "[a] state-
ment tending to expose the declarant to criminal liability and of-
fered to exculpate the accused is not admissible unless corroborat-
ing circumstances clearly indicate the trustworthiness of the state-
ment." 5 This provision has been regarded as a compromise between
the common-law distrust of statements against penal interest and
the view that subjection to criminal liability is a sufficiently impor-
tant consequence to be generally avoided by the hearsay declarant.55

Although judicial interpretation of the new rule 804(b)(3) has
been sparse,5 several federal courts have passed directly on the issue

of declarations against penal interest. In Lowery v. Maryland,7 a
habeas corpus proceeding, a federal district court in Maryland dealt
with the petitioner's attempt to admit an affidavit of the prosecu-
tion's chief witness, to the effect that the witness (declarant) had
falsely testified against the defendant at trial as a result of police
coercion. 8 Because of the delay between the trial and the declar-

Rules as first promulgated by the Supreme Court was in partial disagreement with the final
version as enacted by Congress. See 4 WEINSTEIN, supra note 18, at 804-13. For a more
complete history of rule 804(b)(3), examine [1974] U.S. CODE CONG. & AD. NEws 7051, 7067-
68, 7089-90, 7105-06 and note 68 infra.

51. FED. R. EvID. See note 8 supra for the text of the rule.
52. See note 8 supra: "or so far tended to subject him to civil or criminal liability." FED.

R. EVID. 804(b)(3).
53. See note 8 supra: "A statement which was at the time of its making so far contrary

to the declarant's . . . interest . . . that a reasonable man in his position would not have
made the statement unless he believed it to be true." FED. R. EvID. 804(b)(3).

54. FED. R. EvID. 804(b)(3).
55. ADVISORY COMMITTEE, supra note 29. The Advisory Committee said that the cor-

roboration requirement "should be construed in such a manner as to effectuate its purpose
of circumventing fabrication." Id. Of course, this must be the purpose of the language used
in the rule, but it is nevertheless a curious position. The method most often used to test
whether a hearsay statement was, in fact, ever made is a vigorous cross-examination of the
witness asserting it.

56. The Federal Rules of Evidence went into effect on July 1, 1975. Some federal courts,
however, preliminarily interpreted rule 804(b)(3) before its effective date in order to substan-
tiate their holdings. See, e.g., United States v. Brandenfels, 522 F.2d 1259, 1264 (9th Cir.
1975), cert. denied, 423 U.S. 1033 (1975); United States v. Carmichael, 489 F.2d 983, 986 (7th
Cir. 1973). But see United States v. Carmichael, 489 F.2d 983, 991 (7th Cir. 1973) (Kiley, J.,
dissenting); United States v. DiVarco, 484 F.2d 670, 677 (7th Cir. 1973), cert. denied, 415 U.S.
916 (1974).

57. 401 F. Supp. 604 (D. Md. 1975), aff'd mem., 532 F.2d 750 (4th Cir. 1976).
58. Id. at 605. The affidavit sought to be admitted by the defendant would have been

an admission of perjury on the part of the declarant, thereby clearly making the statement
against his penal interest. Id. at 607.
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ant's sworn admission, 9 and the conflicting testimony of the police
officers, the district judge in Lowery found that the affidavit lacked
sufficiently corroborating circumstances, as required by the new
evidentiary rule."0 The Fourth Circuit Court of Appeals affirmed the
district court's decision without a written opinion."

A second and more comprehensive decision in the area of penal
interest declarations is that of the First Circuit in United States v.
Barrett.62 In that case the court examined hearsay statements ex-
cluded by the district court as not being against the declarant's
interest. Reversing on this point, the circuit court noted that rule
804(b)(3) does not require the statement against interest to be a
direct confession. 3 Because the district court had made no findings
as to the trustworthiness of the statement, the appellate court dec-
lined to make any ruling in that area, but it concluded that a two-
step test was necessary and provided guidelines for the district court
in its reconsideration. 4 The court noted that simple corroboration
was not enough, but that circumstances should "solidly" indicate
reliability. Further, the court stressed that the district judge has a
considerable amount of discretion in this determination and con-
cluded that the appellate courts should rarely substitute their own
judgment in the matter. 5

As one of the first federal courts to consider the newly-enacted
Federal Rules of Evidence, the Fifth Circuit in United States v.
Bagley"6 appropriately based its decision on a careful reading of rule
804(b)(3). Although commentators have questioned the corrobora-
tion requirement of the rule, 7 the court was, of course, bound by the
explicit wording finally adopted by Congress.6 To this extent, sim-

59. Id. at 608.
60. Id.
61. 532 F.2d 750 (4th Cir. 1976).
62. 539 F.2d 244 (1st Cir. 1976).
63. Id. at 251.
64. Id. at 253.
65. Id.
66. 537 F.2d 162 (5th Cir. Aug., 1976).
67. 4 WEINSTEIN, supra note 18, at 804-90 to 804-91; ROTHSTEIN, UNDERSTANDING THE

NEW FEDERAL RULES OF EVIDENCE 132 (1973) [hereinafter cited as ROTHSTEIN]; Note,
Declarations Against Penal Interest: Standards of Admissibility Under an Emerging Majority
Rule, 56 B.U.L. REv. 148, 174, 180 (1976); Note, Declarations Against Penal Interest: What
Must Be Corroborated Under the Newly Enacted Federal Rule of Evidence, Rule 804(b)(3)?
9 VAL. U.L. REv. 421, 439-40 (1975).

68. Some of the confused history of rule 804(b)(3) is appropriate at this point. The
version first promulgated by the Supreme Court originated with the Standing Committee on
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ple corroboration was plainly not enough. But just how much cor-
roboration is required by the Federal Rules? It has been suggested
that requiring a high degree of corroboration emasculates the effect
of the rule, which was intended as a liberalization of existing law. 9

Moreover, a high standard of admissibility imposed by a trial judge
necessarily usurps the traditional role of the fact-finder. 0 Judge
Weinstein suggests that the requirement could be served by de-
manding only enough corroboration "to 'clearly' permit a reasona-
ble man to believe that the statement might have been made in
good faith and that it could be true."'" But this conclusion seems
to ignore the clear words of the rule. Another author proposes that
one corroborating circumstance should be sufficient for admission,
with additional circumstances going to the weight of the evidence."
But this approach, too, overlooks the plain language of the rule,
which requires "corroborating circumstances."

The obvious conclusion is that the Bagley court had little
choice in its holding. Possibly, the court could have used the testi-
mony of the six witnesses to help corroborate the hearsay statement
of Schropshire,"3 but the rule seems to convey a certain amount of
discretion to the trial judge, thereby enabling him to put some sort

Rules of Practice and Procedure of the Judicial Conference and the Advisory Committee on
Rules of Evidence. As an accommodation between the modem trend of evidentiary rulings
and the common law's disdain for statements against penal interest, the committee inserted
a simple corroboration requirement, ADVISORY Comunrrr, supra note 29: "A statement tend-
ing to expose the declarant to criminal liability and offered to exculpate the accused is not
admissible unless corroborated." But even this was added only in later drafts of the Proposed
Rules. At first, the Advisory Committee deemed that there was no need for it because
"questions of possible fabrication are better trusted to the competence of juries than made
the subject of attempted treatment by rule." ROTHSTEIN, supra note 67, at 132 n.2 (quoting
the Advisory Committee's Draft of March, 1971). After the House Judiciary Committee
added the words "[unless] corroborating circumstances clearly indicate the trustworthiness
of the statement," the Advisory Committee communicated to the Senate Judiciary Commit-
tee: "The rephrasing of the corroboration requirement to include the word 'clearly' imposes
a burden beyond those ordinarily attending the admissibility of evidence, particularly that
offered by accused persons. It should be deleted." 4 WEINSTEIN, supra note 18, at 804-13. No
further action seems to have been taken, however, and the final version contained the "clearly
indicating" requirement. FED. R. Evm. 804(b)(3).

69. Note, Declarations Against Penal Interest: What Must be Corroborated Under the
Newly Enacted Federal Rule of Evidence, Rule 804(b)(3)? 9 VAL. U.L. REv. 421, 440 (1975).

70. 4 WEINSTEIN, supra-note 18, at 60 (Supp. Dec., 1976); Note, Declarations Against
Penal Interest: Standards of Admissibility Under an Emerging Majority Rule, 56 B.U.L. REV.
148, 174, 180 (1976).

71. 4 WEINSTEIN, supra note 18, at 804-90.
72. Note, Declarations Against Penal Interest: What Must be Corroborated Under the

Newly Enacted Federal Rule of Evidence, Rule 804(b)(3)? 9 VAL. U.L. REv. 421, 439-40 (1975).
73. 537 F.2d at 167-68. See note 16 supra and accompanying text.
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of value on the corroborating circumstances. Clearly, here the trial
judge could have concluded that the six inmate witnesses would in
all probability help the defendant by fabricating their testimony. To
the appellate court, this implicit finding was supported by a reason-
able view of the evidence, which was all that could be expected
under the broad language of the rule.74

Rather than posing an objection to the holding of the Fifth
Circuit in Bagley, it would be more proper to examine the correct-
ness of Federal Rule of Evidence 804(b)(3) as passed by Congress.
It is suggested that the final version offered to the Congress75 gives
either too much discretion to the trial judge or effectively prevents
him from admitting valuable and relevant evidence. Plainly, be-
cause of the necessarily broad application given the words of the rule
by appellate courts such as in Bagley, the trial judge may sit in the
place of the jury when ruling on the admissibility of statements
against penal interest. Not only is the judge supposed to look for
corroboration, he is required to find more than one corroborating
circumstance before admitting the evidence. Further, the strictures
imposed by the rule do not stop at this point. The corroborating
circumstances must "clearly indicate" trustworthiness. As con-
tended by the Advisory Committee for the originally promulgated
Rules, this added burden on the hearsay evidence takes the rule
beyond all normal concepts of admissiblity.7 5 The trial court, stay-
ing fully within the limits of the rule, could require as much cor-
roboration for admissibility as would be necessary for proof beyond
a reasonable doubt that the statement was, in fact, made and that
the matter asserted was true. What is left to the jury?

As noted by the Advisory Committee, the rule purports to im-
prove on the common law's position and make the statement
against penal interest more acceptable as a logical extension of the
admissibility of declarations against interest generally.77 But the
strict requirements imposed by Congress on this exculpatory hear-
say essentially reduce the value of the penal interest declaration

74. 537 F.2d at 167-68. Perhaps all that can be asked for is that the courts adopt a
"flexible attitude toward admissibility." Note, Declarations Against Penal Interest: Stan-
dards of Admissibility Under an Emerging Majority Rule, 56 B.U.L. REv. 148, 174 (1976). But
this hope seems to be more properly directed to trial courts, rather than appellate courts, who
must allow a degree of judicial discretion. See United States v. Bagley, 537 F.2d at 168.

75. See note 68 supra.
76. 4 WEINSTEIN, supra note 18, at 804-13. See note 68 supra.
77. See ADVISORY COMMITTEE, supra note 29.
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exception to the point of returning to the common law's almost total
rejection of the hearsay statements. It may be well to consider the
views of Judge Friendly and former Supreme Court Justice Gold-
berg that codification of evidentiary rules is unneeded and can lead
to problems.78 Certainly, here the confused nature of the Rules' leg-
islative history cannot help to clarify the "intent" underlying their
adoption."

In short, the Fifth Circuit in United States v. Bagleys° correctly
followed the limits imposed by Federal Rule of Evidence 804(b)(3)
by holding that the trial judge committed no reversible error. The
rule demands that considerable discretion be given to the trial
judge, but it is not entirely clear exactly why the original broad
language admitting statements against penal interest was limited to
such an extent that much valuable and relevant evidence will be
withheld from consideration by the fact-finder.

Kenric R. Hevron

78. H.R. REP. No. 650, 93d Cong., 1st Sess. 2 (1973).
79. SEPARATE VIEWS OF HON. ELIZABETH HOLTZMAN, H.R. REP. No. 650, 93d Cong., Ist

Sess. 27-28 (1973). See note 68 supra.
80. 537 F.2d 162 (5th Cir. Aug., 1976).
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