
INTRODUCTION
John R. Brown*

Once again I am honored to be asked to introduce the Fifth
Circuit Symposium.' In the pages to follow the readers will see
comments on recent decisions by the judges in our circuit. The
purpose of this introduction is to explain how a case reaches the
point of decision by the court and why it sometimes takes over a
year to resolve a case once it is briefed. The author does not intend
to make this a doomsday warning, but merely a factual analysis of
where we are and what the future looks like for the federal judiciary,
and the Fifth Circuit in particular.

The Fifth Circuit encompasses Florida, Georgia, Alabama,
Mississippi, Louisiana, Texas and the Canal Zone. There are 18
districts in these six states, manned by a total of 75 judgeships. The
federal judges of the Fifth Circuit have the most work, are the most
productive and have all the problems of the whole judiciary.' Our
court of appeals is number one in the total number of cases disposed
of by judicial action. Against a national average of 88, we turned out
150 cases per active judgeship-nearly twice the national aver-
age-doing it in a median time of 6.3 months from the filing of the
record to the release of the opinion, compared to the national aver-
age of 7.4 months.' But the number 150 is only the iceberg's tip. It
reveals only a third of the picture, because as a panel member, each
judge has to participate with two others in 300 additional cases for
a total of 450 appeals disposed of yearly.

We would be in serious trouble indeed were it not for our sum-
mary calendar screening procedure, now in its seventh year of use.
Through use of the summary calendar, approximately 55% of all
cases are disposed of by the court without oral argument. For the
year 1975, 56% of all direct criminal appeals, 72% of prisoner cases,

* Chief Judge, United States Fifth Circuit Court of Appeals.
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319 (1975).
2. The Canal Zone also has a district, making the total 19.
3. In the six year period from 1970 through 1975 our caseload increased by 7,562 or 39%

so that in contrast to 1960, when our civil filings were 16% of the total national filings, that
percentage has now increased to 23% of national filings even though the 6 states with their
35 million population now comprise only 16% of the nation's population.

4. None of this would have been possible without the wonderful help we have received
five senior circuit judges, a number of senior district judges and circuit judges from within
and without the Fifth Circuit.
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90% of federal section 2255 motions5 and 36% of all civil litigations
were classified for disposition without oral argument. To thus han-
dle a case requires a unanimous consent of the panel and when an
opinion is filed no special concurrences or dissents are allowed.
Much as we are disappointed in not being able to have oral argu-
ment in every appeal, our experience has shown that without this
time-saving device we would simply never hear many cases set for
oral argument. The actual figures show that without the summary
calendar, the backlog from 1970 to 1975 would have been 4,770 cases
with an approximate age of 5 years.6 What is worse, practically all
of the backlog would be civil litigation of a very important nature.

Much of the court's time is eaten up by priority cases.7 These
comprise 47% of our docket leaving 53% as non-priority cases. And

5. 28 U.S.C.A. § 2255 (1970). Section 2255, designed after the ancient writ of error
coram nobis, provides a remedy for correcting erroneous sentences without resort to habeas
corpus.

6. "The State of the Federal Judiciary in the Fifth Circuit," Address by Chief Judge
John R. Brown, 1976 Fifth Circuit Judicial Conference in Houston, Texas (May 24, 1976).

7. The following categories of cases, pursuant to specific acts of Congress and the rules
of the Fifth Circuit Court of Appeals, receive priority in calendaring and decision in the order
set forth:

a. Criminal appeals Rules 45(b) FRAP;
b. Appeals from orders refusing or imposing conditions of release;
c. Protracted, difficult or widely publicized cases in conformity with resolution of the

Judicial Conference of the United States of October 29, 1971;
d. Habeas Corpus and 28 U.S.C.A. § 2255 appeals;
e. Organized Crime Control Act;
f. Selective Service criminal cases;
g. Mandamus, prohibition and extraordinary writs;
h. Expedited civil appeals;
i. Interlocutory appeals;
j. National Labor Relations Act;
k. Social Security appeals;
I. Immigration and Naturalization appeals;
m. Railroad Unemployment Insurance Act;
n. Norris-LaGuardia Act;
o. Administrative orders, Review Act of 1966.
p. Clayton Antitrust Act; Robinson-Patman Price Discrimination Act;
q. Federal Trade Commission Act;
r. Federal Food, Drug and Cosmetics Act;
s. Fair Housing Act of 1968;
t. Small Business Investment Act of 1958;
u. Packers and Stockyards Act of 1921;
v. Federal Seed Act;
w. Fifth Circuit cases which have been remanded by the Supreme Court for further

consideration or proceedings, Labor Board contempt or supplemental enforcement proceed-
ings and second appeals involving the same parties or issues taken after reversal of a former
appeal.
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the non-priority cases are not at all unimportant. Many concern
vital areas including civil rights, tax, patents, admiralty, federal
questions, environmental laws, consumer rights, etc. Relating the
summary calendar and the priority procedure, the system works like
this: 55% of all appeals go on the summary calendar without oral
arguments. The remaining 45% must compete for the time slots
available for oral arguments. The first 47% of these orally argued
cases are priority cases and must be scheduled for argument ahead
of the non-priority cases, even if the non-priority cases are older. As
a practical result of this procedure, in 1977 no appeal will be decided
in the year of briefing, only 30% in the next year, 52% in the 3rd
year and 18% will require a fourth year. The projection for 1978 and
1979 is even more bleak.

As important as these statistics are, they do not cover all the
concerns of the federal judiciary, either at the district or circuit
level. Even beyond the problems posed by sheer numbers, the types
of cases being tried and appealed in federal court are increasingly
demanding on the court's time. Complex cases such as antitrust,
environment, civil rights and prisoner civil rights actions are posing
problems in management, administration and output.

A great many of these complex cases are filed as class actions.
A class action suit is more than just a battle between the parties. It
is a battle between the judge and the case. Frequently the case wins.
In many instances it seems to this writer that the class action is an
affectation and that in some areas-notably in Title VII and pris-
oner civil rights-Congress must find a better way.

Diversity cases comprise about 1/4 of the civil docket for the
district court and 15% for the court of appeals. Except in very lim-
ited circumstances there is no need for these cases to be in federal
courts. Congress has been aware of this problem for some time but
despite prodding by such distinguished groups as the American Law
Institute, no action has been taken.

The enactment of the Speedy Trial Act' established a deadline
for the trial of criminal cases in district courts. This has created
particularly acute problems in large districts with many divisions
scattered over a large geographical area. The deadline, coupled with
the lack of additional judgeships, makes it almost certain that in
some districts there will be no, or few, trials of civil cases. Indeed,
in one district an outstanding district judge has not heard a single

8. 18 U.S.C. §§ 3152-56, 3164-74 (Supp. IV 1974).
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civil matter in 1-1/2 years. The prospect is even worse for the future.
This problem at the district level parallels the circuit's problem
with non-priority civil litigation appeals.

This state of affairs cannot go on. But what is the solution? The
answer seems to be a tripartite response from the Congress, the
judiciary and the local bar. Congressional action is needed to create
mo-e judgeships. Congress could also remove the strain in substan-
tive areas by changing the approach used in the three-judge court
requirement, diversity cases, and prisoner civil rights matters. Fur-
ther, Congress could raise judicial salaries to a level that can com-
pete with private practitioners in order to attract capable judges,
and expand the duties and powers of the magistrates, within the
framework of the constitution.

The judiciary must work with Congress. We have to let them
know of our concerns more forcefully than in occasional testimony
before some committee. We should attempt to incorporate the press
in publicizing the needs of the judiciary. Perhaps when citizens are
made to realize through the media that the federal case they file in
court this week will not be decided until four years from now, they
will be more anxious to petition their legislators for relief, and possi-
bly to settle the cases out of court. The judiciary must find innova-
tive ways of dealing with our problems. Seemingly simple solutions
such as the creation of new judgeships or splitting the Fifth Circuit
into an east and west division will not be a panacea for our prob-
lems.

Lawyers, out of self-interest, know better than anyone else that
the public cannot tolerate a system that either denies access to the
court for major types of litigants or postpones decisions for many
years. The bar should organize to monitor the problems in their
jurisdictions and then try to marshall support for solutions in the
legislative branch. From our vantage point in the appellate system
we repeatedly see the failure of lawyers to take even the most ele-
mental steps in the handling of a civil or criminal trial. The Bar
should improve the quality of the advocate's work. Too often briefs
are inadequate, citations are incorrect, grammar is bad and there
is too much legalese-a trap into which even judges often fall. All
of this is important since every minute saved is available for another
litigant who may otherwise be frozen out.

Unlike any other institution that can always close its doors
when the going gets too tough or too much, the United States courts
in the Fifth Circuit are always open. We are open to all who have a
right to come in, and for those who do not have a right we are still
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open so that we can tell them so.
The world is not going to come to an end over what does or does

not happen to us, but the goals and ideals that we as a people
cherish will suffer unless the federal courts here as elsewhere are
equipped to render justice. Whatever keeps us from attaining that
goal should be a matter of public concern. It should also generate
great public response and the necessary congressional action where
it is so often needed.




