
Marital Property-Non-Vested Military Retirement Benefits
are Contingent Property Interests Subject to Division upon
Divorce. Cearley v. Cearley, 544 S.W.2d 661 (Tex. 1976).

Robert and Shirley Cearley divorced on June 3, 1975 after a
marriage of approximately 18 years. At that time Robert had been
an enlisted man in the United States Air Force for 19 years and was
enlisted to serve 14 more months. He would have completed 20 years
of service eleven months after the divorce was granted.'

The trial court awarded Shirley 1/2 of the community interest
in Robert's future military retirement benefits if and when he re-
tired and received them. The community interest was considered
equal to 18/Total Years of Service X Total Benefits Received. The
Austin Court of Civil Appeals reversed the award of military retire-
ment benefits to Shirley on the ground that the benefits had not
been acquired before divorce within the meaning of Section 5.01 of
the Texas Family Code.' The Texas Supreme Court reversed the
court of civil appeals and affirmed the trial court. The supreme
court held that non-vested military retirement benefits earned dur-
ing the months of coverture constitute contingent property interests
of the community and are subject to division by the court under
Section 3.63 of the Texas Family Code.'

1. Cearley v. Cearley, 544 S.W.2d 661, 661-62 (Tex. 1976).
2. Id. at 661. The lower court, the Austin Court of Civil Appeals, held that the service-

man would not acquire his benefits until actual retirement. Cearley v. Cearley, 536 S.W.2d
96, 98-99 (Tex. Civ. App.-Austin 1976) rev'd 544 S.W.2d 661 (Tex. 1976). Section 5.01 of
the Texas Family Code provides:

(a) A spouse's separate property consists of:
(1) the property owned or claimed by the spouse before marriage;
(2) the property acquired by the spouse during the marriage by gift,
devise, or descent; and
(3) the recovery for personal injuries sustained by the spouse during
marriage, except any recovery for loss of earning capacity during mar-
riage.

(b) Community property consists of the property other than separate property,
acquired by either spouse during marriage.

TEX. FAMILY CODE ANN. § 5.01 (1975).

3. Cearley v. Cearley, 544 S.W.2d 661, 666 (Tex. 1976). Section 3.63 provides that: "In
a decree of divorce or annulment the court shall order a division of the estate of the parties
in a manner that the court deems just and right, having due regard for the rights of each party
and any children of the marriage." TEX. FAMILY CODE ANN. § 3.63 (1975). The 'estate of the
parties" includes all property of the parties, community, separate, and homestead. Klein v.
Klein, 370 S.W.2d 769, 771 (Tex. Civ. App.-Eastland 1963, no writ). See also McKnight,
Commentary on Title I, Texas Family Code Symposium, 5 TEx. TECH L. REv. 281, 338 (1974);
Comment, Partitioning Community Property, 2 ST. MARY'S L.J. 219 (1972).



MARITAL PROPERTY

The sole issue before the Texas Supreme Court in Cearley v.
Cearley was whether Shirley could be awarded a share in Robert's
future military retirement benefits at the time of divorce even
though he had not yet served 20 years.' Robert argued that the trial
court had no power under Section 3.63 of the Texas Family Code to
divide his future benefits because the benefits had not been ac-
quired or vested during the marriage within the meaning of Section
5.01 of the Texas Family Code.' The court rejected his argument
relying heavily on the California decision in In Re Marriage of
Brown' and reasoned that military retirement benefits are compen-
sation earned during the months of military service and to the ex-
tent earned during marriage constitute contingent community prop-
erty.' Therefore, as community property, the prospective or contin-
gent retirement benefits were subject to division upon divorce under
Section 3.63 of the Texas Family Code even though the serviceman
had yet to complete 20 years of service.' The court disapproved
certain court of civil appeals cases which disallowed the division of
benefits of servicemen who had served less than 20 years at the time
of divorce.9

Having determined that future military retirement benefits are
subject to division upon divorce, the court approved apportionment
of the benefits between the spouses at the time of divorce on an "if,
as, and when" basis. The court noted that apportionment "if, as,
and when" divides between the spouses the risk that the benefits

4. 544 S.W.2d at 661-62. Air Force enlisted personnel are eligible to receive longevity
retirement benefits upon completion of 20 years of service. 10 U.S.C. § 8914 (1970). See also
10 U.S.C. § 8911 (1970) (Air Force officers); 10 U.S.C. §§ 3911-29 (1970) (Army); and 10
U.S.C. §§ 6321-32 (1970) (Navy and Marines).

5. 544 S.W.2d at 663. See Ables v. Ables, 540 S.W.2d 769 (Tex. Civ. App.-Waco 1976,
no writ), Bright v. Bright, 531 S.W.2d 440 (Tex. Civ. App.-San Antonio 1975, no writ);
Lumpkins v. Lumpkins, 519 S.W.2d 491 (Tex. Civ. App.-Austin 1975, writ ref'd n.r.e.);
Davis v. Davis, 495 S.W.2d 607 (Tex. Civ. App.-Dallas 1973, writ dism'd); and Mora v.
Mora, 429 S.W.2d 660 (Tex. Civ. App.-San Antonio 1968, writ dism'd) (servicemen acquire
vested property rights in their military retirement benefits only after completion of 20 years
service).

6. 15 Cal.3d 838, 544 P.2d 561, 126 Cal. Rptr. 633 (1975).
7. 544 S.W.2d 661, 665-66.
8. Id. at 666.
9. Id. The cases disapproved were Bright v. Bright, 531 S.W.2d 440 (Tex. Civ.

App.-San Antonio 1975, no writ) (Air Force officer had served 16 and 1/4 years at the time
of divorce); Lumpkins v. Lumpkins, 519 S.W.2d 491 (Tex. Civ. App.-Austin 1975, writ ref'd
n.r.e.) (Army officer had served more than 19 years at the time of divorce); and Davis v.
Davis, 495 S.W.2d 607 (Tex. Civ. App.-Dallas 1973, writ dism'd) (Air Force officer had
served 8 and 1/2 years at the time of divorce).
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might never be received and avoids injustice, multiple suits, and
calculation of present value. 0

Cearley v. Cearley is important because it makes possible the
division upon divorce of the future military retirement benefits of
servicepersons who have yet to complete 20 years of service." The
decision properly recognizes that military retirement benefits are a
form of compensation earned by service and easily characterized as
community or separate property by reference to the months of serv-
ice rendered while married or while single.

S.S.

10. 544 S.W.2d 661, 666.
11. Id.
12. Cearley v. Cearley, 544 S.W.2d 661, 665-66 (Tex. 1976).


