
PRACTICE BEFORE THE FIFTH CIRCUIT:
BRIEFS AND ORAL ADVOCACY - A WAY TO

DO IT
George K. Rahdert and Larry M. Roth*

In the year following graduation from law school we enjoyed the
unique opportunity of clerking for the United States Court of Ap-
peals for the Fifth Circuit. That job offered insights which most of
our seniors in the legal profession may never enjoy; we learned the
intricacies of the inner workings of an appellate court. Somewhere
in the middle of our labors, we learned how to read appellate briefs,
and not long after that came a cynicism about the poor general
quality of expository advocacy. Three general deficiences inspired
this cynicism: first, lawyers tend to be poor writers; second, there
is no universal genre identifiable as an appellate brief; and third,
and most deplorable, whether through imprecision, inexperience or
a fundamental misunderstanding of the role of appellate courts, a
shocking number of lawyers were unable to argue their client's case
effectively before the Fifth Circuit.

The following article, excerpted liberally from a forthcoming
publication,' describes both narratively and technically the format
to use in writing briefs and presenting oral arguments before the
Fifth Circuit. On balance, essential compliance with the experien-
tial recommendations and the mandatory requirements of the ap-
pellate rules will, hopefully, improve the quality of practice before
the Court. And it is important for the reader, in a commensurate
sense, to keep in mind that this text is not an academic work, but
a practical tool which may be used on a daily basis.

We believe, therefore, that our work explains concisely the sur-
prisingly simple concepts of appellate review within the framework
of an effective and precise advocacy required at the various stages
of the appeals process. Moreover, we tender suggestions designed to
implement a more uniform citation style, and more uniform organi-
zation of appellate briefs.
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Larry M. Roth; B.A., University of Tennessee, 1973, J.D., University of Florida College
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1. The forthcoming book is entitled Appeals to the Fifth Circuit. It will be available in
October from D & S Publishing Company, Clearwater, Florida,
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I Brief Writing

A. General Considerations

The brief itself is almost always the most essential means of
advocating a client's case. The importance of effective brief writing
is magnified by the Fifth Circuit's screening procedure, whereby
nearly 55 percent of all appeals are disposed of on the Summary
Calendar, being decided on the basis of the briefs and the record,
without oral argument. For such cases, the initial briefs are usually
the lawyer's only medium for communication with the Court.

While every case involves its own peculiar circumstances, the
following suggestions would apply generally to the brief writing re-
quirements presented by a majority of the appeals to the Court.
Suggestions for improvement of written advocacy are directed to-
ward the most common errors and omissions which occur in practice
before the Fifth Circuit.

It should be noted that the appellate and the trial briefs are two
different animals. While an attorney may be an able trial brief
writer, he or she is not thereby automatically skilled in writing
appellate briefs. Two important features of appellate review merit
special attention when composing the brief: first, the action taken
by the court below is often the focal point for the Court of Appeals'
attention and for the litigants' challenges; and second, while the
trial court starts afresh with each new case, the appellate court has
a more limited role in reviewing trial-level decisions, frequently
being constrained by a very limited standard of review. Thus it is
important to keep the appellate court's role firmly in mind, address-
ing the brief to the analytical functions that the appellate court may
validly perform.

The brief should include everything the Court will need to know
in deciding a case, including references to the record and an appen-
dix at the end of the brief which reproduces all important, relevant
statutes.

B. Organization

As indicated at various points below, not every proposed section
will be relevant to every case. The organizational framework pro-
posed is discussed in the sequence in which these items should
appear in the brief. It is designed to present the litigant's side of a
case clearly and effectively, so that information contained in the
briefs will be easily accessible to the Court. The suggested frame-
work incorporates the requirements given in the Federal Rules of
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Appellate Procedure, particularly Rule 28, as well as the Fifth Cir-
cuit Local Rules and independent suggestions for improved written
advocacy.

1. Style Page

The cover and fly page of the brief typically are styled in the
following manner (there is no set rule covering the layout of style
pages):

IN THE
UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT

No. 76-0000

JOHN B. DOE AND RICHARD A. ROE,

Plaintiffs-Appellees,

vs.

UNITED STATES OF AMERICA,

Defendant-Appellant.

Appeal from the United States District Court
for the Northern District of Texas

BRIEF OF APPELLEES

John C. Smith
Smith & Jones
100 Main Street
Dallas, Texas 54301
(912) 556-6400

Attorneys for Appellees
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Note that in the style of the case the plaintiffs are listed first
whether or not they bring the appeal. Unless the list is interminable,
list all parties to the appeal. Otherwise make use of the et al. abbre-
viation.

2. Local Rule 13(a) Certificate

Local Rule 13(a) requires that on the first page of each brief,
counsel "shall certify a complete list of all persons, firms, partner-
ships, or corporations which have an interest in the outcome of the
particular case." The certificate is required so that the Judges of the
Court may evaluate possible disqualification or recusal. This certifi-
cate, furnished to counsel by the clerk, should be in the following
form:

Number and Title of Case.

Certificate required by Fifth Circuit
Local Rule 13(a):

The undersigned, counsel of record for
_ ., certifies that the following listed party (or
parties) has (have) an interest in the outcome of
this case. These representations are made in order
that Judges of this Court may evaluate possible
disqualification or recusal pursuant to Local Rule
13(a).

(Here list names of all such parties and
identify their connection and interest).

Attorney of record for

It is not sufficient compliance with this Rule to list only those
parties that are represented by counsel. The Court requires all par-
ties filing briefs in all civil actions (excluding criminal and criminal-
related cases, and excluding briefs filed by federal and state govern-
ments and agencies) to list all parties known to be interested on all
sides of a case.

It should be noted that counsel's law firm is generally not a
party in interest, although lawyers frequently include themselves in
this list. However, a law firm is a party in interest where, for exam-
ple, an attorney's fee issue is involved. Where a corporation involved
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in litigation bears a subsidiary relation to a better-known corpora-
tion, the parent corporation should also be listed. It has happened
that Judges discover a disqualification at an embarrassingly late
stage in the appeal due to the inadvertence of counsel in preparing
the Local Rule 13(a) certificate. Conversely, all subsidiaries of con-
glomerate organizations should be listed, and all affiliates or other
identifiable legal entities related to the named party to the suit or
known by counsel to be directly interested in the outcome.

3. Request for Oral Argument

Local Rule 13j)(2) will permit the appellant to state the rea-
sons why oral argument should be granted in the particular case.
The Rule provides that the appellee also include in its brief a state-
ment explaining why oral argument is appropriate, or why it is not.
This, request may be persuasive when the Court decides whether the
appeal merits oral argument, but it is in no way binding. It is sug-
gested that a Local Rule 13(j)(2) statement be inserted after the
Certificate of Counsel.

4. Table of Contents

The Table of Contents should list by page number all sections
of the brief which are discussed here. It is extremely useful to the
Court to have a list of all issues that are being raised on appeal fully
stated in the table. Attorneys are required by Fed. R. App. P. 28(a)
to compile such a list of issues as a separate section in their briefs.
We advise that the issues-stated succinctly-should be listed by
page number in the Table of Contents as well.

5. Table of Authorities

The Table of Authorities should contain a list of all cases cited
in the brief, organized alphabetically, giving each page in the brief
where the case is cited. Only the basic citation is necessary-not
specific page numbers. Second, similar treatment should be given
to all statutes, regulations and rules, going from the smallest to
largest title and section. Finally, the Table of Authorities should list
citations of miscellaneous sources, categorizing them where appro-
priate. The final listing should include references to legislative his-
tory, law review publications, treatises and the like.

6. Statement of Issues Presented for Review

As discussed above in connection with the Table of Contents,
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it is helpful to list separately the issues raised on appeal. A separate
section of the brief, in addition to the listing of issues provided in
the Table of Contents, is required by Fed. R. App. P. 28. The issue
should not be framed in a paragraph-length argument supported by
several dependent clauses. Rather, it should present each issue
clearly, succinctly and honestly. If a full-scale argument is ad-
vanced at this stage in the brief, chances are that the list of issues
will be skimmed or ignored by the reader. In stating the issues, it is
advisable to follow such simple distinctions as that between issues
of fact and issues of law. The issue should tell the Court precisely
what each question involves (e.g., "Did the district court err in its
factual finding that . . . ?;" "Was the district court correct in its
ruling that, as a matter of Texas law, the plaintiff ... ?").

Note that if the appellee is satisfied with the appellant's state-
ment of issues, such agreement should be indicated in appellee's
brief without restating the identical issues.

7. Statement of the Case

The appellant is required to summarize the case as it stands on
appeal. This statement, although preliminary to the legal argu-
ment, is a critical juncture in the brief; a point when an experienced
reader forms an opinion about the briefs quality or lack thereof.
Accordingly, at this stage several important principles should al-
ways govern the attorney's statement of the case: he or she should
be honest rather than argumentative. A dishonest or incomplete
statement of the case discredits the attorney and disserves the Court
in its effort to understand the case. As a second and related general
rule, the writer should be brief but informative.

The appellee, if satisfied with the appellant's statement of the
case, need not restate it. If there is only slight disagreement, it is
not only time-saving, but serves to emphasize the appellee's point
of view, if appellee states only that portion of the case which appel-
lant did not address adequately.

The statement of the case incorporates three dissimilar ele-
ments: jurisdiction; the litigational history; and the skeletal facts
of the case. These disparate topics should be organized under sepa-
rate subheadings as follows:

a. Statement of Jurisdiction:

How did the case originally get into the federal courts? If the
case involves an appeal from an administrative agency, what stat-
ute provides for appeal to this Court? Although a statement of juris-
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diction is not typically included in most briefs, it is our experience
that such a statement would be helpful to the Court and would
reflect the attorney's thoroughness. Such a statement will often help
the Court to immediately perceive its role and to understand the
nature of the case. To illustrate this point: if the action is cognizable
in federal court under diversity jurisdiction, (28 U.S.C.A. § 1332),
a statement to that effect will prompt the Judge, law clerk or staff
attorney to look immediately for a state rule of law, as the Erie
doctrine requires. Additionally, since the parties to a lawsuit may
not waive jurisdiction, it is the continuous responsibility of the
Court to be sure that it is vested with authority to decide the cases
that come before it.

b. Statement of Action Taken at the Trial Level:

As indicated previously, the trial court (or administrative
agency, etc., as the case may be) sets the tenor of most appeals in
terms of factual determinations, legal issues and remedy. The dis-
trict court's opinion is frequently the starting point for analysis of a
case on appeal. Disposition in the lower court should always be the
focal point of the appellant's attack. Therefore it is strongly recom-
mended that the trial court's action and reasoning be given promi-
nent treatment in a concise statement. Typically this portion of the
statement should name the district court and trial judge, provide
the citation to the lower court opinion if published, and describe the
course of proceedings at the trial level. The course of proceedings
should include disposition of critical motions, and previous trials
and appeals in related cases, as well as the character of the trial,
i.e., jury, nonjury, administrative tribunal. (In many appeals it is
important to give exact dates for trial court actions).

c. Statement of the Facts of the Case:

This subsection should give the factual prelude to institution
of the lawsuit, discussing all the facts that are relevant to the legal
issues presented on appeal. The factual account should be a conver-
sational narrative written in chronological sequence. When the facts
are complicated, subheadings are desirable, in order to break the
reader's monotony. Short paragraphs and crisp sentences also help.
References to the record or appendix should accompany all factual
statements to assure easy verification. (Rule 30(c) of the federal
appellate rules describes the proper method for referring to the re-
cord when counsel submits a deferred appendix.)
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8. Summary of the Argument

Newly enacted Local Rule 13(0)(1) now requires the opening
brief of each party to include a section summarizing the argument.
The Rule prescribes a suitably paragraphed summary statement
"which should be a succinct, but accurate and clear, condensation
of the argument actually made in the body of the brief." This sum-
mary should be two or three pages in length and should never exceed
five. It should briefly state the substance of the legal arguments
presented to the Court, not merely recite the topic headings preced-
ing the substantive discussion of each argument. Finally, the sum-
mary should be separately paragraphed according to each argument
which is summarized.

9. Standard of Review

One of the most common and debilitating flaws in appellate
advocacy is the failure to isolate the aspects of a case that the
appeals court is empowered to consider. The attorney who attempts
to retry his case before the Fifth Circuit, making an undisciplined
jury argument in the brief or at oral argument, is simply an ineffec-
tual advocate. In order to properly focus his arguments, the attorney
should crystallize in his mind the appropriate standard of review to
be used by the appellate court.

Although briefs rarely include an explicit statement of the stan-
dard of review, we cannot overemphasize the usefulness of a distinct
section conveying this information. It not only helps the attorney,
but it also assists the court personnel in focusing on the critical
issues.

10. Relief Sought

A statement of the relief that the appellant seeks logically
comes within the statement of the facts, supra. However, due to the
shocking number of briefs that are unclear about the relief sought,
we have chosen to highlight this requirement. Where the relief
sought is complicated or involves several alternatives, a separate
section in the brief would be appropriate.

11. The Legal Argument-Issue by Issue

Each issue requires either a separate chapter or subchapter
heading. The heading should be stated as either an argument or a
question. Thoughtful organization of the issues argued improves the
flow of the brief. Thus, procedural or threshold issues should first
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be discussed. Beyond this it is advisable to pyramid, giving the
strongest issues first.

For transition, interrelationship of each issue should be stated,
where appropriate: for example, "Assuming arguendo that the
search warrant was not defective, the conviction must nevertheless
be overturned because . . . ;" or, "If the Court cannot agree that
the purported contract is nugatory, appellant's following arguments
can have no effect on the outcome of this appeal, and the appellant
must, frankly, lose the appeal."

12. Certificate of Service

Rule 25(b) of the federal appellate rules states that all papers
not required by the Rules to be served by the Clerk shall be served
on all opposing parties on or before the time of filing. Rule 25(c)
additionally provides that service may be personal or by mail. To
illustrate compliance with these rules, at the conclusion of the brief
the attorney should include a certificate of service which may be
executed in the following form:

I hereby certify that a copy of the foregoing Appellant's, etc.
brief has been furnished to Appellee's attorney of record Smith,
Jones & Smith, 102 Main St., Miami, Fla. 33130, by first class
mail, this 30th day of July, 1976.

Doe & Doe
10 First Street
Miami Beach, Fla. 33123
By /s/
John A. Doe

13. Statutory Supplement/Appendix

Although it is often ignored, Fed. R. App. P. 28(t) requires that
where determination of the issues requires study of statutes, rules
of evidence or procedure, regulations, etc., they shall be reproduced
in the brief or supplied to the Court in pamphlet form. An appendix
incorporated into the brief which reproduces pertinent statutes and
the like is most helpful even where the statute is reproduced in the
text of the brief. A statutory appendix need not be elaborate. Where
offset printing is employed, the appendix may be photocopied from
source books. The appendix does not count against page limitations
on brief length.
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14. Appendix Summarizing Testimony

Where the record is voluminous and the testimony before the
district court extensive, an appendix to the brief which summarizes
testimony is also helpful. For convenience, it may be indexed ac-
cording to either transcript or printed appendix page number.
Moreover, digests of the content of the testimony are most helpful.
This is, of course, optional. If this material is not argumentative it
will not count against Fed. R. App. P. 28(g) page limitations.

C. Reply Brief

The reply brief is the only additional brief which may be filed
without express leave of the Court. The reply brief should be just
that: a reply to the points made in the opponent's initial brief and
not a recapitulation of every argument, whether or not there is
something new to say in light of the opponent's analysis. Reply
briefs may be filed at the party's discretion. They are not manda-
tory. Under Fed. R. App. P. 28(c) only the appellant may file a reply
brief unless the appellee has cross-appealed. In that case, the appel-
lee may file a brief in reply to the response of the appellant to the
issues presented by the cross-appeal. No further briefs may be filed
except with leave of the Court.

D. Cross-Appeals

When the appellee cross-appeals from the trial court's judg-
ment, it is best if the argument pertinent to the cross-appeal is
segregated in the initial brief. In reply briefs written in cases involv-
ing cross-appeals, it is also clearer if the issues on the appeal are
discussed separately from the issues presented by the cross-appeal.

E. Comments on Effective Brief Writing

This section of the article contemplates that the brief is the
single most important means for advancing the client's interest in
the outcome of the appeal. Bear in mind that the Court may decide
the case simply on the brief and where there is to be oral argument,
briefs are read thoroughly in preparation for the arguments. After
argument the brief serves as the first source of reference and in the
rare instance where the brief is both honest and thorough, it may
serve as the basis for the opinion.

The following miscellaneous suggestions for effective brief writ-
ing serves many ends. Most importantly, in preparing for oral
argument and in preparing written opinions, the Court tends to rely
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more extensively on the briefs which are thorough, forthright and
polished. Moreover, a good brief is a courtesy to the Court which will
save precious time in analyzing the case. Such a brief reflects well
on the reputation of its author, and ultimately, on the interests of
the client.

1. General Rules for Effective Presentation of Issues

One cardinal principle is that the brief should be just
that-brief. It should be kept as short as possible, consistent with
the responsibility to make a thorough, effective argument on behalf
of the client.

Consistent with this approach, it is ill-advised to "shotgun" an
appeal. The attorney's credibility fades fast if he assigns 37 points
of error to the trial court. If any more than three or perhaps four
issues are raised on appeal, the important issues on which there is
a likelihood of winning are obscured in the verbiage. Frivolous issues
cast a shadow of doubt on meritorious ones.

Attorneys who are candid in their discussion of the issues and
the precedents are held in high regard by the Court and they have
an edge of credibility over their opponents. There is no sense in
withholding unfavorable facts or law from the attention of the
Court. Opposing counsel, or the diligent law clerk, will ferret out
such material. If there is unfavorable precedent, it is best to admit
it and distinguish it.

Frankness is a virtue which is esteemed in many contexts.
Judges still talk about a preeminent lawyer who, at one point in his
brief, stated that if the Court could not agree with the foregoing
discussion, it need read no further.

It is best when the appellee is able to adopt the appellant's
organization of the issues, and address the issues raised by the ap-
pellant in the same order. Reorganization by the appellee creates
confusion for the Court.

The entire argument should be included in the initial briefs.
Frankly, reply briefs are often ignored when the reader gains a suffi-
cient understanding of the case from the initial briefs. It is therefore
poor strategy to to hold back on an important point.

2. The Use of Precedent

In citing a case, the author should give the precise holding as
it pertains to the facts of that case. He should never rely on dicta,
or headnotes. The holding of a case may be stated by reciting the
precise legal issue which is raised by the facts, and then giving the
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court's disposition of the case (relief granted or denied, etc.) perti-
nent to those issues. Far too many attorneys cite a case for a positive
proposition of law where, in that case itself, the court denied relief
that would have been granted had the general law applied. Colorful
language or speculation which are indulgences by the writing judge
should be avoided if they do not carry the weight of precedent.

Some attorneys apparently fail to realize that precedent from
other circuits is not controlling in the Fifth Circuit. By failing to
focus on the law in this Circuit, or in the relevant state if jurisdiction
is based on diversity, the attorney greatly diminishes the value of
his brief. Of course, Supreme Court precedent is dispositive. Fifth
Circuit precedent that has not been overruled by the Supreme Court
or perhaps by the passage of time is binding on any panel of the
Court and may be overturned only by the full Court en banc. How-
ever, if a legal issue has not been conclusively decided by the Fifth
Circuit, it is most helpful to detail the persuasive positions taken
by all other courts which have addressed the issue, including those
that have decided against the position asserted.

In preference to string citations, an argument is better made by
citing two or three cases in point, giving a short discussion of the
facts of the case as they pertain to the holding, and perhaps quoting
a brief passage which capsulizes the holding. If the Supreme Court
has addressed the issue, it is a good idea to add a citation to a
subsequent Fifth Circuit case which has applied the Supreme
Court's ruling. A Supreme Court citation followed by Fifth Circuit
precedent is the strongest possible citation. If there is an abundance
of authority pertaining to one point, it is recommended that counsel
cite the earliest case authority and recent case law on the point, in
order to emphasize the continued validity of that point of law. If
there is a landmark decision in the area, it should always be in-
cluded.

3. Docketing on the Oral Argument or Summary
Calendars:

Quite often an attorney will opine that his appeal can be de-
cided on the brief and that his appearance before the Court would
be a waste of the Court's time and the client's money. His opinion
should, of course, be grounded on the nature of the case, not on
economics of law practice. Fifth Circuit Local Rule 18(a) permits
the attorney to suggest docketing on the Summary Calendar, and
to give the reasons therefore. Conversely, the case may be con-
sidered so complicated or important that oral argument would facil-
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itate the Court's full understanding and disposition of the appeal.
If the appellant wants to have oral argument, Local Rule 13(j)(2)
now indicates that his request is to be included in the brief. The
appellant should include a short statement giving the reasons why
oral argument would be helpful. It is best for this statement to be
structured as a preamble to the brief. One suggested position for this
statement is immediately after the Local Rule 13(a) Certificate of
Counsel designation.

The appellee's brief should likewise include a statement of rea-
sons why oral argument should be granted or why it should not,
rebutting the appellant's position where necessary.

4. A Few Words About Style

Use italics sparingly, and avoid, or even eliminate, the use of
footnotes. They too often become the lazy man's argument in lieu
of relevant analysis.

A quotation should be used only on the rare occasion when it
is more precise, complete and informative than the author's state-
ment of the case. Block quotations, single spaced, are necessary if
the quoted material runs longer than three lines. But be forewarned:
block quotes are difficult on the eyes and usually nobody reads
them.

Citations should be given with scrupulous accuracy. Incorrectly
cited cases occur all too frequently, when a simple check might save
the brief from second-rate status.

Uncommon abbreviations are confusing. Apart from the abbre-
viations "A." or "Ap." for "Appendix," and "R." for "Record,"
abbreviated references to materials in the record lose more in confu-
sion than they gain in space saved.

Above all else, a brief should exemplify simplicity and clarity
in the use of the written language. Some lawyers write for a seven-
teenth century court, incanting formalized legalese. Gems like
"heretofore," "forthwith," "to wit," "the above-mentioned litiga-
tion," and "the said defendant," have a very limited place in the
modern legal vocabulary.

One final point of style has been enshrined in Fed. R. App. P.
28. Parties should not be referred to as "appellant" and "appel-
lee." Identify them according to their status at the trial level:
"defendant"; "plaintiff"; "taxpayer"; "Government"; "petitioner";
"agency"; "bankrupt"; or, even "Doe" and "Smith." A good rule
of thumb is to identify parties in the way which is least confusing
to a reader who lacks familiarity with the controversy.
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F. The Technical Requirements of the Brief

1. Time Requirements

a. Single Appeals:

Rule 31(a) of the federal appellate rules requires that the brief
be filed within 40 days after the record on appeal is filed.2Within 30
days after service of appellant's brief, the appellee's brief must be
filed and served.' Appellant may, if it is so desired, file a reply brief
within fourteen days after service of appellee's brief.'

Rule 31(a) of the federal appellate rules further requires that
the reply brief be filed at least three days before oral argument,
assuming the case is not disposed of summarily. Extensions of time
to file a reply brief are disfavored by the Court. The Clerk's office
will notify counsel upon the receipt of the briefs. If appellant decides
against a reply brief, the Clerk should be notified so that the appeal
may be expedited, without adding the time for the filing of the reply
brief.

As a rule, leave of Court must be obtained prior to the filing of
supplemental briefs.' These briefs are particularly helpful in clarify-
ing an uncertain point raised during oral argument, or to update the
Court concerning new developments in the law pertaining to the
case at bar, especially a Fifth Circuit case decided by another panel
of the Court. Often the Court will invite or request supplemental
briefs, usually after the oral argument, or where a significant
amount of time has passed since the initial briefs were filed. Counsel
should always keep in mind the necessity of informing the Court
fully; with this obligation held paramount, he or she will find occa-
sion to use supplemental briefs.

In cases being heard by the Court en banc, the parties will be
permitted to file supplemental briefs, or briefs, or briefs addressing
the issues to be decided en banc. This often becomes necessary due
to the interval of time incumbent from the date the first brief is filed
on the appeal previously heard by the three Judge panel, and the
later en banc determination. The party petitioning en banc is given
thirty days to file this brief, with the time commencing on the date
of the Clerk's notification of permission to file these briefs. The

2. See FED. R. APP. P. 28(a).
3. See FED. R. APP. P. 31(a).
4. See FED. R. APP. P. 28(c); Fed. R. App. P. 31(a).
5. FED. R. APP. P. 28(c).
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respondent on the en banc hearing then has twenty days to file its
brief.'

b. Cross-Appeals:

The better practice on cross-appeals is for the parties to agree
that the first to file the notice of appeal will be considered the
appellant for briefing purposes.7 Appellant on the cross-appeal, or
cross-appellant-appellee, must then file its brief within 20 days after
receipt of appellant's main brief. The cross-appellant (appellee)
should file but one brief for both the cross-appeal and the response
to appellant's main brief.' The cross-appellee, who is the appellant
and is the first party to file a brief, then has 20 days to file a
responsive brief on the cross-appeal. This twenty day prescriptive
period runs from the date of service of the cross-appellant's-
appellee's brief. The cross-appellant has fourteen days to file a reply
brief on the cross-appeal.

c. Mailing the Briefs:

For service and filing, briefs may be mailed by the most expedi-
tious form of mailing.' Briefs, as well as appendices, are considered
filed on the date of mailing. Under a special rule, allowing for inher-
ent delays in mailing, three days should be added to the above
described time limits for filing responsive briefs only.' 0 This rule
does not affect the time for filing appellant's main brief; but the
appellee's time limitations begin to run three days after the date of
mailing. Three days after the date of mailing is essentially consid-
ered the date of service. For instance, appellee would have 23 days
from the date of mailing to file its brief. And cross-appellants, for
example, would also have 23 days from the date of the mailing of
appellant's brief, in which to file. Accordingly, the cross-appellee
would also have 23 days from the date of cross-appellant's mailing."
These mailing rules are unique to briefs and appendices.

d. Special Days:

Saturdays, Sundays and legal holidays are computed into the

6. 5th Cut. LOcAL R. 12; see generally, 28 U.S.C. § 46(c); FED. R. App. P. 35.
7. See FED. R. App. P. 28 (h).
8. Id.
9. FED. R. App. P. 25(a); see FED. R. APP. P. 26(c).
10. FED. R. App. P. 26(c).
11. Id.
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time requirements. However, if the due date falls upon one of these
days, the time is extended to the end of the next regular working
day.

e. Delay in Filing the Briefs:

The court is reluctant to grant extensions of time limitations for
filing briefs. 2 Printing delays are not considered good cause for any
extension. If, however, such a delay is absolutely unavoidable, coun-
sel may file one typewritten copy of the brief with the Court, simply
to have some form of appellate brief before the Court. The required
number of printed or reproduced copies, properly filed and served,
is then required within seven days. This period commences once the
typewritten copy is served upon opposing counsel. Similarly, time
for filing responsive briefs runs from the date of service of the type-
written brief. 3

The Fifth Circuit's Plan for Expediting Criminal Appeals en-
courages counsel appointed under the Criminal Justice Act to make
a formal filing and proper service with a typewritten brief copy.
Seven days are then permitted to substitute with the printed or
reproduced copies." This procedure in expediting criminal appeals
seeks to avoid time delays incumbent in the printing or reproduc-
tion processes. It is particularly important since the Court policy
attempts to secure disposition in criminal appeals six months after
the filing of the notice of appeal.

Local Rule 10(a)(1) permits the Clerk to grant extensions of
time for filing briefs, if the request lies unopposed. No maximum
time for extension is indicated in this Rule. In criminal cases, how-
ever, the Court's Plan for Expediting Criminal Appeals imposes a
maximum extension of 10 days upon a showing of good cause. The
Plan further evinces that only a sparing use of extensions should be
permitted unless some real emergency or an urgent need is demon-
strated. Any extension beyond 10 days must, therefore, have Court
approval. All other extensions under the criminal plan are likewise
narrowly circumscribed to adhere to the Court's policy of deciding
all criminal appeals within six months.

12. This reluctance is reflected in FED. R. App. P. 26(b).
13. See United States Court of Appeals for the Fifth Circuit, Internal Operating Proce-

dures Manual (June 7, 1976).
14. 5th Cm. LOCAL R., Plan for Expediting Criminal Appeals IV(e) (Appendix)

[hereinafter referred to as the Plan].
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f. Failure to File Within Time Limits

Local Rule 9(b)(1) controls the failure to file a brief within the
required time, when appeals are brought in forma pauperis, or are
direct criminal appeals, habeas corpus appeals including 28
U.S.C.A. § 2255 cases, and any other prisoner matters. In these
cases it is possible for the appeal to be dismissed for failure to
prosecute. Dismissal normally would be accomplished by the
Court's summary disposition of the appeal. 5

However, before the appeal is disposed of, in the above-listed
prisoner's cases the Clerk of the Fifth Circuit will first issue a notice
to the appellant that the appeal may be dismissed. If the default is
not remedied within 15 days-the time period set forth in the
Clerk's notice-the Clerk will enter an order dismissing the appeal
for want of jurisdiction. Where the prisoner is represented by either
appointed or retained counsel, the Clerk's notice shall warn of possi-
ble disciplinary action, and failure to act within 15 days will result
in the Clerk's referring the disciplinary matter to the Court."6

In all other types of appeals, failure to file an appellant's brief
will result in dismissal. Local Rule 9(b)(2) will control, generally,
any failure to comply with appellate rule requirements, or, as Local
Rule 9 is encaptioned, any "failure to prosecute." Under the terms
of that rule:

[W]hen an appellant fails to timely file the record (or appendix)
or fails to file a brief or otherwise fails to comply with rules re-
quiring processing the appeal to hearing, the Clerk shall enter an
order dismissing the appeal for want of prosecution.

If the appellant fails to file its brief within the prescribed time
limits, or any extended limits, the appellee may move for dismissal
of the appeal without waiting for action by the Clerk. 7 If, on the
other hand, the appellee fails to file a brief and the appeal is to be
orally argued, the appellee will not be able to participate in the oral
presentation.'" If the case has been placed on the Fifth Circuit's
Summary Calendar, the Court will decide the appeal solely on the

15. See Chapter 16 for a full discussion of 5th CIR. LOCAL R. 9(b), and dismissal for
failure to prosecute. See particularly section 2 of that Chapter.

16. 5th CiR. LocAL R. 9(b)(1). See Tidwell v. Dees, 464 F.2d 1297 (5th Cir. 1972); cf.
Pearson v. Beto, 400 F.2d 886 (5th Cir. 1968).

17. FED. R. App. P. 31(c). See Brown v. Attorney General, 469 F.2d 697 (5th Cir. 1972);
Kimbrough v. Beto, 412 F.2d 981 (5th Cir. 1969) for cases involving 5th Cm. LOCAL R. 9(b)(2).

18. Id. FED. R. App. P. 31(c).
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basis of appellant's brief, where there has been a failure to file an
appellee's brief.'9

2. Format and Form of Briefs

The Fifth Circuit Clerk will, upon request, furnish counsel on
a loan basis sample briefs and appendices conforming to the pre-
scribed format.

a. Number of Briefs to be Filed

The Fifth Circuit requires that 20 copies of each brief be filed
with the Court. 2

" This rule differs from the 25 copy requirement of
Fed. R. App. P. 31(b). 2' Two copies of the brief must be served upon
counsel representing each separate party.22 In petitions for rehearing
and rehearing en banc, which essentially are informal briefs in sup-
port of a rehearing, 20 copies must also be filed.2 1 If a party on
appeal is financially unable to file the required number of briefs, the
Court may order the filing of fewer briefs upon motion of that
party.24

For appeals in forma pauperis only the original and three legi-
ble typewritten or carbon copies need be filed with the Court.2 This
reduced number of filings for briefs in forma pauperis applies both
to the appellant and appellee. Counsel representing opposing par-
ties need only be served with one copy by the party filing the brief.
Under the Fifth Circuit's guidelines supplementing The Criminal
Justice Act and Local Rule 7, it should be noted that counsel ap-
pointed under that Act may be compensated for up to 10 copies of
the briefs printed or reproduced. This number includes those briefs
being filed with the Court, served upon other parties and for per-
sonal use.

b. Page and Print Requirements

Any printing process producing a clear image of black print
upon white opaque, unglazed paper may be used in composing

19. See FED. R. App. P. 31(c).
20. 5th CIR. LOCAL R. 13(i).
21. See FED. R. App. P. 30(a) which requires the filing of 10 copies of the appendix. This

has been modified by 5th CIR. LOCAL R. 13(i), which requires only 8 copies.
22. FED. R. App. P. 31(b).
23. 5th CI. LOCAL R. 13(i).
24. See FED. R. App. P. 31(b).
25. Id.
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briefs.28 This rule encompasses such processes as multilith, xerox
and mimeograph. No carbon copies are allowed without prior Court
approval, except those parties on appeal proceeding in forma
pauperis .27

Printed briefs must have pages of 6-1/8" x 9-1/4" dimensions
with type set in a 4-1/6" x 7-1/6" page area.28 Briefs reproduced by
other techniques shall be on normal paper size 8-1/2" x 11" with
type covering an area of 6-1/2" x 9-1/2". When speaking of printed
briefs, the usual reference is to commercial printing. Most profes-
sionally printed products will be on a smaller scale, and in smaller
type size, as indicated by the smaller dimensions listed above. But
with patent cases exceptions are made. There the pages may be of
a size large enough to accommodate copies of patent documents,
which are necessities in such complex litigation.

There should be double spacing between each line of text in
both the briefs and appendices. 2 By an amendment of February 20,
1975, Local Rule 13(h) requires sufficient spacing between the lines
of the text so that the brief may be easily read. Printed briefs should
have only 34 lines of text with adjustments made for quoted matters
and/or footnotes. Briefs reproduced by other processes should not
exceed 27 lines of text with like adjustment for quoted matters
and/or footnotes.3 1

All printed materials should be composed on at least 11 point
type,3' and "[e]lite, or type similar thereto, shall not be considered
11 point type." 32

c. Binding the Briefs:

Whether briefs are printed commercially or composed and pro-
duced in counsel's own office, each copy of the brief must have a
cover of durable quality on both front and back.3 Accordingly, the
brief must be securely bound by three heavy duty staples or other
comparably secured binding, tacked along the left hand margin.3 1

Because a brief will be handled by so many different Court person-

26. FED. R. App. P. 32(a).
27. Id.
28. Id.; 5th Cm. LOCAL R. 13(h).
29. FED. R. App. P. 32(a); see FED. R. App. P. 32(b).
30. 5th CIR. LocAL R. 13(h).
31. FED. R. App. P. 32(a).
32. 5th Cm. LOCAL R. 13(h).
33. Id.
34. Id.
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nel, this binding requirement insures durability and prevents pages
from becoming loose or falling out. This binding requirement also
applies to the printed appendix.

Briefs not conforming to Rule 32 of the federal appellate rules
may be returned by the Clerk unfiled. Further, the Clerk can, in its
discretion, 5 require conforming copies be filed. Alternatively, to
minimize delay, the Clerk may have nonconforming briefs properly
covered and bound and then bill the nonconforming party for this
expense .3 This Rule also applies to the appendix.

d. Color Requirements:

The Rules require that briefs be filed with color covers.37 The
color requirements for brief covers are as follows:

appellant - petitioner: blue

appellee - respondent: red

amicus or intervenor: green

reply brief: grey

appendix: white

e. Page Limitations:

Any printed brief shall not exceed 50 pages.3 8 Briefs produced
by other copying or duplicating processes shall not exceed 70
pages .3 These page recitals apply to all principal briefs. The above
numerical restrictions do not, however, encompass the following
portions of the brief: table of contents; table of citations; and any
addendum containing statutes, rules or regulations such as an ap-
pendix in the brief itself."

When the appellant or cross-appellant submits a reply brief, it
shall not exceed a limitation of 25 pages. Reply briefs produced by
any other process of copying or duplication, such as mimeograph,
are not to exceed 35 pages in length.'

35. Id.
36. Id.
37. FED. R. APP. P. 32(a).
38. FED. R. APP. P. 28(g).
39. Id.
40. Id. The general rule of thumb is that materials which are not argumentative are

not included against page limitations.
41. Id.
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Enlargements beyond these limitations are not favored and
may only be allowed by Court permission.2 The policy of the Court
is stated in Local Rule 13(g): "The Court looks with disfavor upon
motions to exceed the page limitation and such a motion will only
be granted for extraordinary and compelling reasons."4

3. Paradigm of the Relevant Rules

The following table, compiled from the various rules, may be
helpful regarding certain technical points relating to the filing of
briefs and appendices:

Document Cover Copies Time Size Service

Appendix White 8 40 days No Limit 1 copy

Appellant's
Brief Blue 20"* 40 days 50/70 pages 2 copies

Appellee's
Brief Red 20": 20 days 50/70 pages 2 copies

Reply Brief Grey 20* 14 days 25/35 pages 2 copies

Petition for
Rehearing 20"" 14 days 10/15 pages 2 copies

**Unless party has been allowed to proceed in forma pauperis.

***Should be the same color as that party's main brief.

II: The Appendix

The reader's attention is directed to Fed. R. App. P. 301 and

42. Id.
43. Emphasis added.
44. FED. R. App. P. 30 provides:
(a) Duty of Appellant to Prepare and File; Content of Appendix; Time for Filing;
Number of Copies.
The appellant shall prepare and file an appendix to the briefs which shall contain:
(1) the relevant docket entries in the proceeding below; (2) any relevant portions
of the pleadings, charge, findings or opinion; (3) the judgment, order or decision in
question; and (4) any other parts of the record to which the parties wish to direct
the particular attention of the court. The fact that parts of the record are not
included in the appendix shall not prevent the parties or the court from relying on
such parts.
Unless filing is to be deferred pursuant to the provisions of subdivision (c) of this
rule, the appellant shall serve and file the appendix with his brief. Ten copies of
the appendix shall be filed with the clerk, and one copy shall be served on counsel
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for each party separately represented, unless the court shall by rule or order direct
the filing or service of a lesser number.
(b) Determination of Contents of Appendix; Cost of Producing.
The parties are encouraged to agree as to the contents of the appendix. In the
absence of agreement, the appellant shall, not later than 10 days after the date on
which the record is filed, serve on the appellee a designation of the parts of the
record which he intends to include in the appendix and a statement of the issues
which he intends to present for review. If the appellee deems it necessary to direct
the particular attention of the court to parts of the record not designated by the
appellant, he shall, within ten days after receipt of the designation, serve upon the
appellant a designation of those parts. The appellant shall include in the appendix
the parts thus designated. In designating parts of the record for inclusion in the
appendix, the parties shall have regard for the fact that the entire record is always
available to the court for reference and examination and shall not engage in unnec-
essary designation. Unless the parties otherwise agree, the cost of producing the
appendix shall initially be paid by the appellant, but if the appellant considers that
parts of the record designated by the appellee for inclusion are unnecessary for the
determination of the issues presented he may so advise the appellee and the appel-
lee shall advance the cost of including such parts. The cost of producing the appen-
dix shall be taxed as costs in the case, but if either party shall cause matters to be
included in the appendix unnecessarily the court may impose the cost of producing
such parts on the party.
(c) Alternative Method of Designating Contents of the Appendix; How Reference
to the Record may be Made in the Briefs When Alternative Method Is Used.
If the court shall so provide by rule for classes of cases or by order in specific cases,
preparation of the appendix may be deferred until after the briefs have been filed,
and the appendix may be filed 21 days after service of the brief of the appellee. If
the preparation and filing of the appendix is thus deferred, the-provisions of subdi-
vision (b) of this Rule 30 shall apply, except that the designations referred to therein
shall be made by each party at the time his brief is served, and a statement of the
issues presented shall be unnecessary.
If the deferred appendix authorized by this subdivision is employed, references in
the briefs to the record may be to the pages of the parts of the record involved, in
which event the original paging of each part of the record shall be indicated in the
appendix by placing in brackets the number of each page at the place in the
appendix where that page begins. Or if a party desires to refer 'in his brief directly
to pages of the appendix, he may serve and file typewritten or page proof copies of
his brief within the time required by Rule 31(a), with appropriate references to the
pages of the parts of the record involved. In that event, within 14 days after the
appendix is filed he shall serve and file copies of the brief in the form prescribed
by Rule 32(a) containing references to the pages of the appendix in place of or in
addition to the initial references to the pages of the parts of the record involved.
No other changes may be made in the brief as initially served and filed, except that
typographical errors may be corrected.
(d) Arrangement of the Appendix.
At the beginning of the appendix there shall be inserted a list of the parts of the
record which it contains, in the order in which the parts are set out therein, with
references to the pages of the appendix at which each part begins. The relevant
docket entries shall be set out following the list of contents. Thereafter, other parts
of the record shall be set out in chronological order. When matter contained in the
reporter's transcript of proceedings is set out in the appendix, the page of the
transcript at which such matter may be found shall be indicated in brackets imme-
diately before the matter which is set out. Omissions in the text of papers or of the
transcript must be indicated by asterisks. Immaterial formal matters (captions,
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Fifth Circuit Local Rule 13(b)"5 and (e),11 which together fully detail
the procedures for preparing a printed appendix. However, a few
comments may be helpful.

A. What is an Appendix?

The appendix 7 is a compilation of selected portions of the origi-

subscriptions, acknowledgments, etc.) shall be omitted. A question and its answer
may be contained in a single paragraph.
(e) Reproduction of Exhibits.
Exhibits designated for inclusion in the appendix may be contained in a separate
volume, or volumes, suitably indexed. Four copies thereof shall be filed with the
appendix and one copy shall be served on counsel for each party separately repre-
sented. The transcript of a proceeding before an administrative agency, board,
commission or officer used in an action in the district court shall be regarded as an
exhibit for the purpose of this subdivision.
(f) Hearing of Appeals on the Original Record Without the Necessity of an Appen-
dix.
A court of appeals may by rule applicable to all cases, or to classes of cases, or by
order in specific cases, dispense with the requirement of an appendix and permit
appeals to be heard on the original record, with such copies of the record, or relevant
parts thereof, as the court may require.

45. 5th Cim. LocAL R. 13(b) provides in full text:
(b) Contents of Appendix.
Counsel should bear in mind the Court's desire to minimize the cost of reproducing
the appendix, consistent with the obligation and responsibility of the parties to
reproduce therein all of those parts of the record which are essential to the Court's
consideration and determination of the issues raised by the appeal. Any parts of
the record which are inadvertently omitted from the reproduced appendix may be
referred to by appropriate references to the original record. If deemed necessary or
advisable counsel may thereafter print other needed portions or the Court may
thereafter require additional portions to be printed. (emphasis added).
The Court encourages use of the deferred appendix procedure as set forth in para-
graph (4) below, as the best known method for eliminating unnecessary expense of
reproduction of the appendix. Because of the Court's preference for this procedure,
and in order to simplify if for the ready convenience of counsel and the parties, a
detailed explanation of the operation thereof will be made available in a Clerk's
memorandum upon request.
No appendix is required in appeals authorized to proceed in forma pauperis under
FED. R. App. P. 24.

46. 5th CIR. LOCAL R. 13(e):
(e) Deferred Appendix.
If the appellant shall so elect, preparation of the appendix may be deferred in all
cases until 21 days after service of the brief of the appellee. Notice of the election
by the appellant to defer preparation of the appendix shall be filed and served by
him within 10 days after the date on which the record is filed. If the preparation
and filing of the appendix is thus deferred, the provisions of subdivision (b) of Rule
30 of the Federal Rules of Appellate procedure shall apply, except that the designa-
tions referred to therein may be made by each party at the time his brief is served,
and a statement of the issues presented shall be unnecessary.

47. The undergirding for the development of an appendix system, now recognized in
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FED. R. APP. P. 30 and 5th CIR. LOCAL R. 13, rested upon the prevailing practice existing in
the majority of circuits prior to the promulgation of any uniform structure of appellate rules.
That is to say, at the time of the federal rules already eight of the ten circuits had established
an appendix system. NOTEs OF ADviSORY COMMITTEE ON APPELLATE RULES, FED. R. APP. P. 30

(sub. a). Therefore, the federal rules became what was already the common practice in most
federal appellate courts. The Fifth Circuit was one of the two courts of appeals using a
different system.

Under the Court's local rules then in existence, the appeal would be taken on what was
called a printed record. Many of the preliminary regulations of procedure were nevertheless
similar to what is now used. For instance, it was still the appellant's responsibility to initiate
what was to be included within the record on appeal. See 5th CIR. LOCAL R. 23 (1) (rescinded
July 1, 1968); Dunn v. Jefferson Std. Life Ins. Co., 125 F.2d 98, 99 (5th Cir. 1942) (Hutcheson,
J., dissenting), and accompanying notes to that dissenting opinion. At this juncture a differ-
ence must be discerned between the original record and the record on appeal. The original
record was and is the entire court file as composed at the district court level (or the level from
which an appeal or review is taken), with this original record being composed of everything
taking place before that court, i.e., original pleadings, memorandum, transcripts. That origi-
nal file is then forwarded to the Court as the original record. It was the responsibility of the
parties to get the trial transcript included with the original record. Be careful again, however,
to distinguish between a transcript of proceedings such as the court reporter's stenographic
transciption of the trial testimony from the more general phrase of the record. The record
transcript is to be included within the original record.

Similar to the present FED. R. APP. P. 10, the rule then was to include all original papers
filed with the district court as the original record. This was then forwarded to the court of
appeals. At that point the process known as a printed record showed its differences with the
procedures now utilized. As required by that 5th CIR. LOCAL R. 23(1) (rescinded July 1, 1968)
both parties were responsible for the various necessary designations of the original record
which were to be incorporated into the printed record on appeal. Dunn v. Jefferson Std. Life
Ins. Co., 125 F.2d-98, 99 n.2 (5th Cir. 1942) (Hutcheson, J., dissenting). "Our rules provide
that no case will be heard until a complete record 'containing in itself, and not by reference,'
all necessary papers and exhibits shall be filed, and copies of this record are required to be
printed." Stephenson v. Nat'l Bank, 39 F.2d 16, 17 (5th Cir. 1930). But it was the Court Clerk
who printed and made copies of the printed record on appeal following the designations
submitted by the parties: "The clerk shall print only the portions of the record which have
been designated, together with the requests therefore [.1" 5th Cm. LOCAL R. 23(1) (rescinded
July 1, 1968), reprinted in Dunn v. Jefferson Std. Life Ins. Co., 125 F.2d 98, 99 n.2 (5th Cir.
1942) (Hutcheson, J., dissenting). See Knutson v. Metallic Slab Form Co., 132 F.2d 231, 232
(5th Cir. 1942). Under that system the Clerk would print the record by the process of mimeo-
graphing and then initially charge that cost to the appellant. Autrey v. Williams & Dunlap,
346 F.2d 1007, 1008 (5th Cir. 1965).

Similar to the appendix system, the old Fifth Circuit rules compelled counsel to include
only in the printed record those items absolutely necessary to the questions raised on appeal.
If there had been items unnecessarily included, then the Court would either apportion costs
or impose cost for the unnecessary items upon the party guilty of such over-inclusion. See
Autrey v. Williams & Dunlap (5th Cir. 1957); Acadian Prod. Corp. v. Land, 136 F.2d 1 (5th
Cir. 1943).

Having the Court Clerk charged with the responsibility of printing the designated record,
the parties were still left with a bulky and cumbersome end product as the record was merely
a mineographed facsimile of the original record. But with the appendix system, the printing
is done by a source outside the Clerk's office. In fact the Clerk is no longer involved with that
aspect of the record on appeal. With this printing procedure being taken out of the Clerk's
office, the parties themselves have much more control over the physical framework of the
appendix. Also, because the printed appendix is a different animal from the old printed
record, the size of the appendix and its reproduced copies are reduced to a more manageable
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nal record on appeal reproduced into one easily manageable docu-
ment.4 8 It is printed and bound in a format similar to that used in
printing briefs." One purpose of the appendix is to provide the
Court with a readily accessible reproduction of the essential parts
of the original record to which the Court can easily refer when con-
sidering the appeal.5 0 In this way the Court is able to avoid the
cumbersome handling of the entire original record on appeal which
is usually quite voluminous.

A second purpose served by the appendix system, and perhaps
the most important, is that it forces the parties to reprint only those
parts of the record that are essential to a determination of the is-
sues.51 Both the appellate rules and the Court admonish that coun-
sel should only reproduce the essential portions;52 this admonition
is consistent with the Fifth Circuit's policy to minimize as much as
possible the costs of preparing an appendix.13 Even though the ap-

size, i.e., legal size papers reduced to letter size. Therefore, although the form of the printed
record being reproduced for the Court differed from the appendix system in operation in the
other circuits, the methods by which both reproductions reached the Court were, however,
about the same.

The Ninth Circuit, like the Fifth, also had a procedure somewhat different from the
norm. In 1962, that court allowed most appeals to be processed on the original record and a
limited number of copies. Their procedure proved to be less expensive than the normal
printing methods. By amendment in 1967, all appeals were to be processed on the original
record and three copies. "[T]he Ninth Circuit has abolished the printed record altogether."
NOTES OF ADVISORY CoMMrIrEE ON APPELLATE RuLSs, FED. R. App. P. 30 sub.(f). See 9th CIR.
LocAL R. 4; United States v. Benning, 295 F.2d 705, 706 (9th Cir. 1961).

48. The committee notes to F&D. R. APP. P. 30 designate the following as the essential
characteristics of the appendix system:

(1) the entire record may not be reporduced; (2) instead, the parties are to set out
in an appendix to the briefs those parts of the record which in their judgment the
judges must consult in order to determine the issues presented by the appeal; (3)
the appendix is not the record but merely a selection therefrom for the convenience
of the judges of the court of appeals; the record is the actual trial court record, and
the record itself is always available to supply inadvertent omissions from the appen-
dix.

NoTmS OF ADVISORY CoMMrrEE ON APPELLA . RuLES, FED. R. APp. P. 30 sub.(a).
49. Requirements for the briefs are presented in FED. R. APp. P. 28.
50. See note 9 supra. See also Morrison v. Texas Co., 289 F.2d 382 (7th Cir. 1961)

wherein the court stated: "The requirement of printing relevant portions of the record in an
appendix is designed to provide a helpful means to the desired end of presenting the vital
portions of the record of a case to the court with minimal printing costs to the parties." Id.
at 385. For other cases reciting the nature of this general purpose behind an appendix, see,
e.g., United States v. Lefkowitz, 284 F.2d 310, 316 (2nd Cir. 1960); Columbus Wood Preserv-
ing Co. v. United States, 209 F.2d 153, 153-154 (6th Cir. 1953).

51. Morrison v. Texas Co., 289 F.2d 382, 385 (7th Cir. 1961); United States v. Lefkowitz,
284 F.2d 310, 316 (2d Cir. 1960).

52. Drewett v. Aetna Cas. & Surety Co., 539 F.2d 496, 500-501 (5th Cir. 1976).
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pendix contains only selected portions of the original record, the
latter is always available, in its entirety, for use by the Court or the
parties.

5

B. Contents of the Appendix55

Because the disposition reached at the trial level is the starting
point for the appeal, the final order and opinion of the trial court
or administrative tribunal are essential to a complete appendix, as
is a copy of the relevant docket entries and relevant portions of the
pleadings, charge or findings. And certainly, any portion of the re-
cord which is mentioned in the brief should be reproduced in the
appendix.

Appendices are usually over-inclusive. For example, while it is
a good idea to include the complaint answer and cross-
counterclaims, reproducing trial briefs is rarely of value. Testimony
or affidavits which do not pertain to issues on appeal are similarly
superflous.

The parties are urged to agree upon those portions of the record

53. 5th CIR. LOcAL R. 13(b). See United States v. Lefkowitz, 284 F.2d 310, 316 (2nd Cir.
1960); NLRB v. Knight Morley Corp., 251 F.2d 753, 760 (6th Cir. 1957), cert. denied, 357 U.S.
927 (1958) (petition for rehearing).

54. See FED. R. App. P. 30(a). See also Marcinak v. West Indies Invest. Co., 299 F.2d
821, 823-824 (3rd Cir. 1962) (third circuit practice under prior rules of not going to original
record except in special circumstances); Potomac Ins. Co. v. Stanley, 281 F.2d 775, 778-779
(7th Cir. 1960) (denying motion to dismiss for incomplete appendix where court found special
circumstances in having to rule on efficacy of summary judgment). These above cited cases
arose under particular local circuit rules which antedated the uniform federal rules. From a
reading of FED. R. App. P. 30(a), although there could be severe sanctions for a party's failure
to file with the Court a completed appendix, where the case warrants the Court, it is submit-
ted, will have no compunction not to go to the original record for its appellate determination.

Prior to the time of uniform rules, the Fifth Circuit on this matter was bound by its now
repealed 5th CiR. LoCAL R. 23. Under that rule, and apparently unlike the more circumscribed
methods of not always bringing up the entire record practiced in the other circuits, the Fifth
Circuit seemed freely disposed to look at the original record when what they needed for an
appellate decision was not then before the Court in the printed record. See, e.g., Emerson v.
Holloway Concrete Prod. Co., 282 F.2d 271, 279 & n.1 (5th Cir. 1960) (Brown, J., dissenting);
Mitchell v. Robert DeMario Jewelry, Inc., 260 F.2d 929, 930 (5th Cir. 1958); Phillips Petro-
leum Co. v. Williams 159 F.2d 1011-1012 (5th Cir. 1947); Reeve Bros. v. Guest, 132 F.2d 778,
779 (5th Cir. 1943). Since there has been no FED. R. App. P. 30(a) decisions on this point
located in the Fifth Circuit, it is submitted that if the question arose, counsel could find much
support in these older cases for the proposition that a dismissal should be avoided where the
Court can discern the missing material directly from the original record. Probably this was
the intent underlying FED. R. App. P. 30(a), and a position surely in keeping with the thrust
behind the appellant rules.

55. FED. R. App. P. 30(b). See note 44 supra.

[Vol. 8:847
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to be included in the appendix.5 Absent such an agreement the
appellant has the obligation to initiate the use of the appendix
procedure. Rule 30 of the federal appellate rules was a departure
from prior practice which provided that each party file an appendix
including therein those portions he believed important. The rule
now calls for a filing of a joint appendix, and even though the parties
may not be in agreement on its contents, only one appendix can be
filed.57

Local Rule 13(c) requires that within five days after notice from
the Clerk that the original record has been filed, counsel for the
appellant must withdraw the record for the purpose of reproducing
the appendix in the form required by Fed. R. App. P. 32. He has
complete discretion in the selection of a printer.

Because so many appeals will require the filing of an appendix,
it is suggested that counsel attempt to make use of one of the proce-
dures indicated in either Fed. R. App. P. 11(c) or Fed. R. App. P.
11(f). These rules allow the original record to remain at the district
court with only a partial record being sent to the Court of Appeals.
This device is especially time-saving if counsel is located in the
district from which the proceeding is being appealed.

If the parties cannot agree on the contents of the appendix," the
appellant must then serve upon the appellee a designation of the
parts of the record intended to be included in the appendix. This
should be done not later than 10 days after the date on which the
record is filed.5" Accompanying this designation should also be a

56. FED. R. App. P. 30(b).
57. The use of a joint appendix has not always been the method of proceeding. Before

the uniform federal rules were enacted, only some of the circuits permitted use of a joint
appendix. See Arnold Prod., Inc. v. Favorite Films Corp., 291 F.2d 94, 95-96 & n.5 (2nd Cir.
1961). In fact, the architect of the federal civil procedure rules, Judge Charles Clark, in Arnold
Productions, decided in 1961, wrongfully predicted the move away from a joint appendix
system which, to the contrary, would be adopted some seven years later. Id. at 96. Without
the joint appendix both parties would need to file their separate appendices with their breifs.
See Haddad v. Border Express, Inc., 303 F.2d 134, 136 (1st Cir. 1962). Whereas under the
previous system no less than two appendices would be filed, under FED. R. App. P. 30 only a
single joint appendix is required. Braniff Airways, Inc. v. Curtis - Wright Corp., 411 F.2d 451,
455 (2nd Cir.), cert. denied, 390 U.S. 959 (1969).

58. For an example of some of the consequences where the parties could not agree on a
joint appendix, see Globe Motors, Inc. v. Studebaker-Packard Corp., 328 F.2d 645, 647 (3rd
Cir. 1964). Note, however, that Globe Motors is a pre- FED. R. App. P. case, and one not arising
from the Fifth Circuit. FED. R. App. P. 30(b) now clearly handles those situations where there
is a disagreement as to the joint appendix. See Alger v. Haynes, 452 F.2d 841, 845 (8th Cir.
1972).

59. FED. R. App. P. 30(b). It may be grounds for dismissal of the appeal that appellant
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statement of the issues to be presented on appeal. If the appellee
wishes to include additional portions of the record not included by
the appellant, a designation to that effect should be served upon
appellant within 10 days after the receipt of appellant's designa-
tions.60 The appellant is then required to include those portions of
the record in the printed appendix.6 Because one of the purposes
of the appendix is to avoid having the entire record before the Court,
the appellant may decline to include those portions he considers
unnecessary. If so, it then becomes the appellee's responsibility to
advance the costs for reproducing in the appendix its designations.
As one can easily see, the appendix concept is founded on the idea
that counsel will be able to agree on the designated portions.

It is of great importance to include a list, or table of contents,
at the beginning of the appendix describing each item contained
there. 2 This listing should have a dual numbering system, giving
both the sequential page number of the appendix itself and the page
number of the item as it appears in the original record on appeal.

If the appendix contains reprinted portions of the transcript,
the table of contents should also include a witness-by-witness index
of the testimony. Any excerpt from the transcript should contain,
in brackets or parentheses, the page number of the transcript when
the transcript is numbered independently from the original record.
For clarity this might be designated "T.14," for example. All omis-
sions in the transcript testimony should be set off by asterisks. The
transcript should also designate the party who is speaking.

Following the table of contents and witness list, the appendix
should include a docket entry list like that compiled by the clerk of
the district court. 3 Probably the best method is to copy the certified
list of docket entries that is included in the record on appeal. It is

fails to serve upon the appellee a designation of the parts of the record intended to be included
in the appendix. See Lohman v. General Am. Life Ins. Co., 478 F.2d 719, 722 n.1 (8th Cir.),
cert. denied, 414 U.S. 857 (1973).

60. FED. R. App. P. 30(b).
61. See Oliver v. Michigan St. Bd. of Educ., 519 F.2d 619, 623 (6th Cir. 1975) (rule 30(a)

is mandatory). Although the appellant under FED. R. App. P. 30(b) is required to include the
appellee's designated portions in the appendix, there may be consequences as to who bears
the costs of the added parts, herein discussed later on. Cf. Arnold Prod., Inc. v. Favorite Films
Corp., 291 F.2d 94, 96 n.8 (2nd Cir. 1961) (old rule F. R. Civ. P. 75(o)).

62. FED. R. App. P. 30(d).
63. Id. Of course our discussion has been primarily directed to appeals from the district

court. However, these same requirements would be applicable to review or enforcement of
agency orders. FED. R. App. P. 30 does not make any distinction concerning the type of case
to which it applies.
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important that these docket entries are situated in chronological
order. Of course, they may be independently typed and inserted in
the appendix by the appellant.

In a complete form the appendix should include no less than
the following items: 4 (1) the relevant docket entries from the pro-
ceeding below;65 (2) relevant parts of the pleadings, jury charge,
findings of fact of the trial court and/or its written opinion; (3) the
order or judgment that is involved in the appeal; and (4) any other
portions of the record that the parties think necessary for the Court
to be fully informed in making its decision."

Those portions of the original record, such as the pleadings,
being reproduced in the appendix should fall in chronological
order. 7 This order will correspond with the list of docket entries and
will make for an easier reference to the items reproduced. Moreover,
the appendix pagination should be clearly identified (e.g., "Ap.
41", or "A. 41") and centered at the bottom of the appendix page.
Often appendix material has been numbered or re-numbered. Un-
less the appendix pagination is clearly identified as such, the reader
who is trying to follow the sequential numbering of the appendix
will be easily confused. When the pages of the original record have
been reproduced, their numbers should also appear in the appendix.
It is best that they be bracketed, or in parentheses, positioned at
the top of the page.

C. Filing the Appendix

The appendix must be filed at the same time as appellant's
brief; that is, 40 days after the record on appeal is filed.6 The experi-
ence of the Court has been that practicalities favor filing the brief
first and the appendix later. Accordingly, the Court highly recom-

64. FED. R. App. P. 30 (a).
65. It is recommended that a copy of all the docket entries be included in the appendix.
66. 5th Cm. LOCAL R. 13(b). See Drewett v. Aetna Cas. & Sur, Co., 539 F.2d 496, 498-

500 (5th Cir. 1976) for a discussion regarding unnecessary items being included in the appen-
dix. For other cases regarding the proper materials to include in the appendix, see Bernard
v. Omaha Hotel, Inc., 482 F.2d 1222, 1225-1226 (8th Cir. 1973) (over-inclusive); Doyn Air-
craft, Inc. v. Wylie, 443 F.2d 579, 584 (10th Cir. 1971) (under-inclusive); Aquascutum of
London, Inc. v. S. S. American Champion, 426 F.2d 205, 213 n.6 (2nd Cir. 1970) (unnecessary
matter included). Moreover, what you put in your appendix must come from the record on
appeal or the appellate court will not recognize it and will order it stricken. See United States
v. Nash, 342 F.2d 326, 327 (6th Cir. 1956).

67. FED. R. App. P. 30(d).
68. FED. R. App. P. 30(a); 5th CiR. LocAL R. 13(d).
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mends the use of the deferred appendix system which is discussed
infra. 6'

Only eight copies of the appendix are required to be filed by the
appellant. 0 The Court has reduced somewhat the printing cost for
reproduction of appendices whereas Fed. R. App. P. 39(a) requires
ten appendices to be filed, two more than the Fifth Circuit requires.
This lesser number required by the Court would be controlling in
Fifth Circuit cases.

D. Costs of the Appendix

Unless the parties agree otherwise the appellant initially pays
the cost of having the appendix printed.7 This is also true where the
appellee designates its additional portions of the record to be in-
cluded, unless the appellant concludes that appellee's designations
are unnecessary. 2 Then, the appellee must advance the costs for
having those portions printed in the appendix. Again, counsel
should strive for cooperation."

From the provisions of Fed. R. App. P. 30 it is clear that its
draft-authors were intent on avoiding reproduction of unnecessary
portions of the original record. 4 With responsible counsel on each
side, disagreements seldom should arise. Nevertheless, Fed. R. App.
P. 30(b) provides:

If either party shall cause matters to be included in the appendix
unnecessarily the court may impose the cost of producing such
parts on the party.

69. 5th Cm. LocAL R. 13(b).
70. 5th CIR. LocAL R. 13(i).
71. FED. R. APP. P. 30(b); Drewett v. Aetna Cas. & Sur. Co., 539 F.2d 496, 499-500 (5th

Cir. 1976). This responsibility may be altered by an agreement between the parties that the
costs of the appendix will be apportioned between them. See Saunders v. Washington Area
Metro Transit Auth., 505 F.2d 331, 334 (D.C. Cir. 1974). These agreements or contracts
should spell out specifically who should bear the costs and how, as well as whether the normal
allocation of costs to the prevailing party is being altered. This should be spelled out "plainly
and convincingly." Id. See Oliver v. Michigan State Bd. of Educ., 519 F.2d 619 (6th Cir.
1975).

72. FED. R. APP. P. 30(b).
73. Id.
74. For cases dealing with including in the appendix unnecessary portions of the record,

see, e.g., Drewett v. Aetna Cas. & Sur. Co., 539 F.2d 496 (5th Cir. 1976); Oliver v. Michigan
State Bd. of Educ., 519 F.2d 619 (6th Cir. 1975); Bernard v. Omaha Hotel, Inc., 482 F.2d
1222 (8th Cir. 1973).

The intent behind FED. R. APP. P. 30 is to foster agreements in the preparation and
content of the appendix. See Alger v. Hayes, 452 F.2d 841, 845 (8th Cir. 1972); Etling v.
Sander, 447 F.2d 593, 595.
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This expense may be imposed upon a party even if that party pre-
vails on appeal. 5 This strict imposition of costs, however, is more
the exception than the rule.

Costs for printing the appendix will be otherwise taxed as costs
of the appeal.7" Costs for printing are gauged upon the prevailing
rate for equivalent work if done in New Orleans." If the actual costs
of the printing are less than the New Orleans rates, then the lower
amount will be taxed. 78

E. The Deferred Appendix

Rule 30(c) of the federal appellate rules79 permits the individual
courts of appeals to enact rules permitting the parties to select a
deferred appendix procedure. 0 The Fifth Circuit has made this elec-
tion, and has further indicated its preference for the use of the
deferred appendix procedure." With a deferred appendix, it is un-
necessary for the appellant to file the appendix at the same time its
brief is filed. Not only is the deferred appendix a time-saver, causing
fewer delays in the appeal, but it is also a more economical way for
an appendix to be produced. Where the brief and appendix are filed
simultaneously the appendix is likely to contain much unnecesary
material, because it is already off to the printer while the brief is
being composed. If the brief is filed first, however, no speculation is
necessary concerning the parts of the record that are essential.
Therefore, less material is included and printing costs are reduced.

75. See Drewett v. Aetna Cas. & Sur. Co., 539 F.2d 496, 501 (5th Cir. 1976) (wherein
unnecessary material was taxed against a successful appellee); Lester v. Aetna Cas. & Sur.
Co., 240 F.2d 676, 677-678 (5th Cir.), cert. denied, 354 U.S. 923 (1957) (part of cost of record
on appeal under old rules imposed on successful appellee for including unnecessary materi-
als); Acadian Prod. Corp. v. Land, 136 F.2d 1, 3 (5th Cir. 1943) (one-third of costs imposed
upon successful appellant).

76. Drewett v. Aetna Cas. & Sur. Co., 539 F.2d 496, 498-501 (5th Cir. 1976).
77. FED. R. App. P. 39(c); 5th CIR. LOCAL R. 14. See Oliver v. Michigan State Bd. of

Educ., 519 F.2d 619, 622 (6th Cir. 1975).
78. 5th CiR. LOCAL R. 14.
79. FED. R. App. P. 30(c). See note 44 supra for full text of FED. R. App. P. 30(c).
80. NOTES OF ADVISORY COMMITrEE ON APPELLATE RuLEs, FED. R. App. P. 30 (sub. a).

Many circuits provide that the appellant must move the court for an order allowing the use
of the deferred appendix system. See United States v. Seaboard Coast Line R.R., 517 F.2d
881, 882 (4th Cir. 1972); Reserve Mining Co. v. United States, 498 F.2d 1073, 1086 (8th Cir),
vacation of stay denied, 418 U.S. 911 (1974).

81. 5th CR. LOCAL R. 13(e). See note 46 supra for full text of 5th CIR. LOCAL R. 13(e).
"The Court encourages use of the deferred appendix procedure .... as the best known
method for eliminating unnecessary expense of reproduction of the appendix." 5th CiR. LOCAL

R. 13(b).
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Under the provisions of Local Rule 13(e), it is the appellant
who must elect the use of the deferred appendix."2 The appellant
should file and serve notice of this election within 10 days after the
record on appeal is filed. Appellant should attempt to comply with
this 10 day rule although the Clerk is authorized to accept elections
beyond this period. If the deferred system is elected, then under
Fed. R. App. P. 30(c) and Local Rule 13(e) the appendix will not
have to be filed until 21 days after service of the appellee's brief A3

When the deferred appendix procedure is used, the other re-
quirements of Fed. R. App. P. 30(b) are still applicable. One excep-
tion, however, is that the appellant does not have to file a designa-
tion of those portions of the record relied upon until he files his brief.
Because the brief lists the issues raised on appeal, no accompanying
statement of the issues is therefore necessary.

A detailed memorandum about the deferred appendix is avail-
able upon request from the Fifth Circuit Clerk's office.

F. Form of the Appendix

These requirements are the same as those pertaining to appel-
late briefs. Accordingly, Fed. R. App. P. 32 and Local Rule 13 are
controlling. 5

G. Dispensing with the Appendix

Rule 30(f) of the federal appellate rules allows the courts of
appeals to dispense with the need for printed appendices in certain

82. 5th CiR. LocAL R. 13(e). As noted, other circuits require a court order to use the
deferred appendix procedure. See note 80 supra.

83. Phillips, The Federal Rules of Appellate Procedure, 45 F.R.D. 297, 300 (1968).
84. United States Court of Appeals for the Fifth Circuit, Internal Operating Procedures

Manual 11 (June 7, 1976).
85. Id. at 298. See FED. R. App. P. 32(a). As one example of the concurrent require-

ments, FED. R. App. P. 32 permits both briefs and appendices by standard typographic
printing. In most instances both brief and appendix will be put in the same form of type. In
Oliver v. Michigan State Bd. of Educ., 519 F.2d 619 (6th Cir. 1975) it was moved by amicus
curiae that the appellees be imposed part of the costs because the appendix cost ten cents
per page as it was printed by a standard typographic method. The court declined stating that
the method used was that which was "authorized by the Rule [FED. R. App. P. 32]." Id. at
623.

As another matter, if the appendix is not in conformance with FED. R. Ap. P. 32, 5th
Cm. LocAL R. 13(h) empowers the Clerk to not accept those non-conforming appendices. In
the alternative, and as a time saving device, the Clerk under 5th CiR. LOCAL R. 13(h) is
permitted to have the appendix put in the proper FED. R. Ap. P. 32 format and then to bill
the non-conforming party for that expense.
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recognized cases.86 This has been the broad policy of some of the
other Circuits such as the Ninth.87 In these other Circuits, the ap-
peal is heard on the original record and copies thereof, usually two.
The Fifth Circuit, however, has yet to adopt any sweeping rule to
this effect, despite the reduction in printing costs that would be
saved if no printed appendix were filed.

The court has taken certain steps, nevertheless, which reduce
the need for the printed appendix and concomitantly lower the costs
of taking an appeal. Under the newly revised Local Rule 13(b), no
appendix is required for appeals in forma pauperis. And in direct
criminal appeals the Court will also allow the parties to proceed
without the formality of printing an appendix. There the parties
may prepare and file with the Court three copies of the record, or
copies of the relevant portions only. This process eliminates the
delay that often accompanies printing problems. Nevertheless,
either party can still file a printed appendix at his option. Usually
in criminal appeals it is the Government who decides to file an
appendix even if some alternative procedure is being used by the
defense.

The Fifth Circuit has also allowed a party on appeal, if in
financial straits, to file a motion requesting the Court to dispense
with the appendix and allow the appeal to proceed on the original
record pursuant to Fed. R. App. P. 30(f). If the motion is granted,
the Court may require additional copies of the record, but the costs
of copying would still be less than those of printing. Copies of the
record may be economically reproduced by xeroxing. Whenever the
appeal is allowed to proceed on the original record with copies, those
copies should be securely bound in hard pressboard type covers.

86. FED. R. App. P. 30(f). See note 1 supra for full text of FED. R. App. P. 30(f). See
Burnside v. Eastern Airlines, Inc., 519 F.2d 1127, 1128 n.3 (5th Cir. 1975); United States v.
Seaboard Coast Line R.R., 517 F.2d 881, 882 (4th Cir. 1975); FMC Corp. v. Knowles Elec.,

Inc., 438 F.2d 1220, 1221 (4th Cir. 1971).
87. As the committee notes indicated, FED. R. App. P. 30(f) was based upon the Ninth

Circuit's practice.
Since 1962 the Ninth Circuit has permitted all appeals to be heard on the original
record and a very limited number of copies. Under the practice as adopted in 1962,
any party to an appeal could elect to have the appeal heard on the original record
and two copies thereof rather than on the printed record, theretofore required. The
resulting substantial savings of printing costs led to the election of the new practice
in virtually all cases, and by 1967 the use of printed records had ceased. By a recent
amendment, the Ninth Circuit has abolished the printed record altogether.

See note 44 supra, sub. (f). See also 9th Cm. LocAL R. 4; United States v. Benning, 295 F.2d
705, 706 (9th Cir. 1961).
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H. References to the Appendix and Deferred Appendix

Unless the deferred appendix procedure is elected, references in
the brief should always be to the appendix rather than the original
record, 88 if possible. The original record is a cumbersome document,
only one copy of which is available usually, and it is not always fully
paginated by the clerk of the district court. 9 When a deferred ap-
pendix is used, references in the brief will be to the original record
because the appendix has not yet been completed. Thus it is critical
that the deferred appendix contain the original record pagination,
whether in brackets or parentheses, at the place in the appendix
where each page of the reproduced record begins. This paging from
the original record should be positioned at the top corners of each
appendix page. Often the pages of the original record are legal sized,
whereas the appendix is composed on regular letter sized paper. It
happens, therefore, that the appendix page might contain reproduc-
tions of two separate pages of the original record, or an overlap. In
the body of each appendix page a notation should be made indicat-
ing the point where an original page ends and a new one begins.

I. Exhibits in the Appendix

Exhibits may be included in the appendix or in separate vol-
umes of the appendices that are so designated. 0 These appendices
should be properly indexed as to the exhibits contained therein.
Four copies must be filed with the Court and one copy served upon
each party independently represented by counsel.

Transcripts from an administrative agency, board, commission
or officer hearings used in a district court action are considered
exhibits.

III. Oral Argument

A. Overview

In the Fifth Circuit the importance of oral argument has been
deemphasized because many cases are decided on the summary
calendar. Further, in the preponderance of cases which are docketed
for oral argument, only twenty minutes are allotted to each side.
Nonetheless, the oral presentation of a case can make or break the

88. FED. R. APP. P. 28(e).
89. That, however, is the responsibility of the district court clerk. FED. R. APP. P. 11(b).
90. FED. R. APP. P. 30(e).

[Vol. 8:847



FIFTH CIRCUIT PRACTICE

outcome. Typically the Judges on an appeals panel will confer im-
mediately after a day's arguments. It is at these conferences, when
the impressions created by the argument are fresh in the Judges'
minds, that tentative decisions are reached and opinions assigned.

The attorney should be guided by one broad consideration in
preparing to argue an appeal: the presentation is necessarily impres-
sionistic rather than detailed. In preference to attempting to restate
the entire case in twenty minutes, he should highlight the points on
appeal which are essential to the disposition he seeks.

B. Preparation

Regardless of the deemphasis of oral argument in the Fifth
Circuit, the attorney may safely risk nothing less than thorough
preparation. Understandably, the attorney presenting the appeal
may not be the same individual who tried the case, and time delays
and the press of other matters may have obscured one's memory of
the details. Nevertheless, thorough familiarity with the record and
the brief, including cases cited therein, is of paramount importance,
because it is often the minute and seemingly irrelevant question
which a Judge will ask from the bench. For example, not infre-
quently the Court will ask an attorney to state the facts of a prece-
dential case which is cited merely in passing in the brief.

There is one particularly useful technique that will prove help-
ful to counsel in preparing an oral argument. It calls for an experi-
enced attorney in the law office to ask of those arguing the case some
of the demanding questions that a Fifth Circuit Judge might be
expected to ask. The attorney should also put himself through the
same mental process by asking himself questions which the Court
may wish to explore, and thinking through the response.

Another good preparational tactic is to attend the arguments
prior to one's own, learning the names of the Judges and their usual
concerns. This familiarity can also be a good way of relaxing and
becoming comfortable with the setting and operating procedures of
the courtroom.

C. Timing of the Argument

The appellant should reserve a few minutes for rebuttal, typi-
cally five minutes out of the twenty-minute period which each side
is allotted. If there are a multitude of attorneys representing differ-
ent parties, or if attorneys for intervenors or amicus curiae will be
speaking, counsel should work out the time allotments beforehand
and transmit this information to the Clerk's office. Any preference
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for time allocation should be briefly announced to the Court prior
to commencing one's argument.

If no rebuttal is needed, it is an effective technique to state that
there is nothing that requires reply, unless the Court has any ques-
tions to ask. Similarly, when counsel for either side has concluded
the main argument, rather than detracting from the argument by
residual babble, he should bring the argument to a forceful conclu-
sion and state that no further time is necessary unless there are
questions from the bench.

If he exceeds available time or if there is but little time left,
counsel will be informed by what is essentially a traffic light ar-
rangement on the podium. In some Court locations the Deputy will
veribally inform counsel. If counsel goes beyond the allotted time
because of a colloquy with the Court, there will usually be no pen-
alty such as the loss of rebuttal time.

D. The Opening Statement

Counsel, at the outset, should state the posture of the case on
appeal including jurisdiction, critical facts in chronological se-
quence, central issues presented to the Court and the relief de-
sired. Otherwise it is likely that counsel will be interrupted by
early and repeated questions from the bench which diminish the
effectiveness of the oral presentation. It is important to tell the
Court exactly what they are asked to decide.

Mundane information must be brief. If too much time is de-
voted to such matters, especially to an unnecessary restatement of
the facts, the Judges will think that their time is being wasted and
they will interrupt in an effort to move the discussion along.

E. The Argument

As in writing the briefs, it is important when orally arguing a
case to keep in mind that disposition at the trial level is the focal
point of the case. The appellant, therefore, must convince the Court
that to affirm the trial court disposition would work an injustice,
establish a bad precedent and be contrary to the law. Similarly,
counsel for the appellee should emphasize the correctness of the
lower tribunal's decision.

Other general principles for effective expository advocacy
apply to oral argument. Counsel should be forthright in describing
facts and laws which are contrary to the asserted position. He
should relate the argument to the Court's standard of review. To-
gether with frankness, the virtues of clarity, simplicity and logical
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organization are essential to effective oral advocacy. The appeal is
not a jury argument-arguments should be directed to the Court's
intellect rather than its conscience.

From the Court's point of view, the main reason for counsel's
presence is to supply information. He should be prepared, therefore,
to answer questions, without a rigid, preconceived outline of what
he intends to say. If the course of the argument goes into areas of
law which were not briefed, or into cases decided subsequent to
briefing the appeal, parties may and often do request the Court's
leave to file supplemental, post-argument briefs. Indeed, it is not
infrequently that the bench requests supplemental briefs.

1. Issues to be Addressed

That a case is docketed for oral argument in the Fifth Circuit
rather than decided solely on the briefs illustrates that, for any
number of reasons, a Judge who had screened the case consciously
decided that oral argument would be helpful. It is difficult to give
general reasons why this decision is made because it turns on the
peculiar facts and circumstances of each case. Oral argument may
be scheduled because the appeal presents issues of law not pre-
viously decided by the Fifth Circuit or because issues raised on the
appeal, whether factual or legal, present close questions of judg-
ment. Additionally, the facts of the case may be complicated, or the
consequences of the decision of such magnitude that thorough con-
sideration and argumentation seems appropriate. In presenting oral
argument, the attorney should try to discern why the Court per-
ceived the need for oral argument and direct the presentation ac-
cordingly. The issues discussed should be the most critical and most
difficult issues, because the Court may well form its impressions
about the most critical elements of a case on the basis of what
counsel emphasizes. Usually no more than a couple of issues may
be adequately covered in the limited time available. Therefore, it
is a good technique to mention the issues that will not be discussed
and indicate reliance on the briefs concerning those issues, unless
the Court has any questions.

In focusing on the critical issues, case law should not be dis-
cussed in an academic vacuum. The points of law discussed should
constantly be related to the issues presented by the context of the
case on appeal.
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2. Questioning from the Bench

Counsel should answer questions directly and forthrightly. If
the question pertains to a matter which is clearly more pertinent
later in the argument, the Court might be willing to wait for a
delayed response (e.g.: "If you will bear with me for a minute, your
Honor, I believe the answer to your question will become apparent
once I have the opportunity to discuss our position on the recission
question."). As a general matter, however, if postponing an answer
is not extremely useful and logical, it should not be attempted.

If counsel does not know an answer to a question, there should
be no hesitancy to admit it. In this situation, he might offer to
supply the information requested in a post-argument supplemental
brief which will be made available to opposing counsel.

3. Delivery

A spontaneous presentation is far more interesting and persua-
sive than a prepared argument. However, while reading a written
statement of the argument is ill-advised, it is effective to quote from
an important passage in the transcript or from a precedential opin-
ion. This practice, like referring the Court to an exact page number
of the brief, more sharply focuses the Court's attention.

4. Suggestions for the Appellee

Much of the foregoing pertains to the appellant's argument.
Since the appellee is usually best served by responding to the appel-
lant's reasoning, preparation of specific arguments may not be pos-
sible. Counsel for the appellee particularly needs to be spontaneous
and flexible during the oral presentation. Appellee's counsel should
be willing to shift emphasis, when it becomes apparent from the
questioning of appellant's counsel that a particular issue is most
troubling to the Court. An excellent technique in this regard is to
voluntarily re-answer a question put to the opposing counsel.

If the facts have not been developed to appellee's satisfaction
either at oral argument or in the briefs, it is often good to state
differences of emphasis or inclusion, and give the relevance of appel-
lee's viewpoint.

It is said that there are times when the appellee is best served
by making no comments. For example, it may be best in some
situations not to raise issues which have not yet been discussed. If
mature judgment suggests that this is the case, counsel should resist
the temptation to utilize available time.
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Finally, it cannot be overemphasized that the appellee's strong-
est card is the district court opinion.

F. Decorum

If references to personalities are necessary,they should be made
respectfully. Any display of ill will or temper toward opposing coun-
sel or opposing parties should be avoided. Such an attitude is unpro-
fessional and it is a bad reflection upon counsel.

The Court is a venerable institution with a cherished tradition
of dignity. To avoid resentment, counsel should defer to the author-
ity of the Court. He should not speak sarcastically of prior Fifth
Circuit decisions, or for that matter, of the work of any other court.
It is also improper to ignore or brush aside questions from the bench.
The Court is not properly addressed as "gentlemen." Preferable
terms of reference include: "the Court;" "your honors;" and "Judge
X", if surnames are properly pronounced.

G. Technical Aspects of Oral Argument

1. Procedure at Oral Argument

Counsel will always be notified by the Clerk's office of the
scheduled date set for the oral argument. The Court sets aside one
week per month for oral arguments. During that week the Court
hears five or six cases a day. Each Judge in regularly active service
will sit on a different oral argument panel six to eight times a year.

An oral argument panel consists of three Judges. Of course the
panel may include either a senior Circuit Judge or a visiting Judge,
whether from a federal district court or some other Circuit Court.
At least two of the judges, however, must be Judges of the Fifth
Circuit of active or senior status. Release of the names of the Judges
on the panel is not given until one week before oral argument.

In addition to these panels, the Court also schedules two or
three en banc panels each year. An en banc Court is composed of
all active Judges, and any senior status Judge sitting on the original
panel which heard the appeal.

The Court is authorized to hear appeals in any of the following
cities throughout the Circuit: New Orleans, Atlanta, Jacksonville,
Dallas-Fort Worth, Montgomery, Houston, 'Miami, and Jackson.
The Court may also designate other locations from time to time.
Most oral arguments, however, are heard in New Orleans due to its
centralized location and excellent courtroom facilities. When oral
argument is scheduled at some other city, the cases selected for that
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Court calendar, though not necessarily the Judges hearing the case,
will come from the state in which the case first arose.

a. Continuance of Oral Argument:

Local Rule 11(c) mandates that no scheduled hearing be post-
poned except by Court order and only after a-showing of good cause.
The Rule states further that an attorney's appearance before other
courts will not constitute good cause absent extraordinary or excep-
tional circumstances.

b. Appearance of Counsel:

Each party may be represented by no more than two attorneys
at oral argument. Where two attorneys are present, they may appor-
tion the allotted time at their discretion. Any counsel appointed
under The Criminal Justice Act must appear for oral argument
unless excused by the Court for good cause.

All cross-appeals are argued together with the original appeal
unless the Court directs otherwise. Where there are cross-appeals,
the plaintiff at the proceeding below will be considered the appel-
lant for purposes of the appeal and oral argument. The parties may
stipulate otherwise, however, or the Court may so direct.

The appellant is the first party to proceed with an oral presen-
tation. If time is reserved, he will be permitted a rebuttal at the
close of the appellee's presentation. Unless otherwise provided for
by the Court, amicus curiae will argue on the time allotted the
party for whom the amicus is filed.

c. Time Allowed for Oral Argument:

Rule 34(b) of the federal appellate rules permits each side 30
minutes for oral argument. In the Fifth Circuit, however, 30 minutes
is allowed only in those cases considered exceptional by the Court,
either for the legal questions involved or the complexity of the case.
These are the cases designated Class IV appeals. Most orally argued
cases, however, are designated as Class III appeals, which are
allotted 20 minutes per side.

The court generally disfavors all requests for extensions of time
for the oral presentation. A request for extension may be made,
however, by submitting a letter to the Clerk requesting that addi-
tional time be allotted for the oral presentation. This letter should
be filed well in advance of the scheduled oral argument date.

In the final analysis, the Court retains full discretion over the
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time allotted once the argument has commenced. Quite often the
court will permit counsel on either side to exceed the normal limita-
tions. However, in an attempt to adhere to schedule, the Court may
terminate the argument if it is redundant or specious.

d. Demonstrations at Oral Argument:

A demonstration may be presented to the Court at oral argu-
ment. Most cases, however, do not require any type of physical
exhibits.

In those cases involving some type of demonstration, the follow-
ing rules control. Any use of physical exhibits other than documents
will be considered a demonstration. Counsel making use of any
demonstration has the ultimate responsibility for setting up the
presentation prior to the time scheduled for convening the Court on
the date of argument. Once completed, the demonstration must be
removed upon the conclusion of the oral argument unless the Court
directs otherwise.

2. Failure to Appear at Oral Argument

Counsel is usually notified of the oral argument 30-45 days prior
to the date scheduled for argument. If counsel for either party fails
to appear on the scheduled date, the Court will hear the argument
of opposing counsel, if present. Should both parties fail to appear,
the Court will decide the case on the basis of the briefs and the
record on appeal, just as if the appeal had been placed on the Sum-
mary Calendar.

3. Appeals Decided without Oral Argument

Any party, or parties, may request that oral argument in the
case be waived. It is best to frame this request in the form of a
motion and submit it to the Clerk well in advance of the scheduled
hearing. Of course, the motion must be in writing and should other-
wise conform to the requirements of presenting motions.

The parties may also agree by stipulation to forego oral argu-
ment and have the case determined solely on the briefs and the
record. Although the Court may acquiesce in the stipulation, it may
also direct the parties to proceed with oral argument. Once the
appeal has been set for oral argument, waiver of that argument is
not looked upon with favor by the Court. The expenditure of the
Court in time and money for oral arguments is obvious. Thus the
earlier the request for waiver is submitted, the better. Cancellation
of oral arguments will be granted only for good cause.
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