
Property Tax-Ad Valorem Taxation-The Texas Supreme
Court Interprets Use-Value Assessment Provisions of Article
VIII, § l-d of the Texas Constitution. Gragg v. Cayuga Indepen-
dent School District, 539 S.W.2d 861 (Tex. 1976).

0. L. Gragg is a successful Texas landowner and businessman.
His sources of income include ranching, corporate stock sales and
dividends, office building rent, interest on notes and savings ac-
counts, and oil and gas operations, including both working interests
and royalty interests. Although Mr. Gragg devotes most of his time
to ranching, his income, both net and gross, from all nonagricultural
sources exceeded his income from ranching in the years 1970, 1971,
and 1972.' The Cayuga Independent School District, within which
approximately one-third of Mr. Gragg's ranch land lies, brought suit
to collect delinquent ad valorem land taxes for the years 1971, 1972,
and 1973. Mr. Gragg's defense to the collection was that the denial
of an agricultural use designation for his land, as provided for by
Article VIII, § 1-d(a) of the Texas Constitution, 2 was contrary to
law. The trial court found for the school district, and the Tyler
Court of Civil Appeals affirmed.3 The Texas Supreme Court af-
firmed the judgment for the school district because Mr. Gragg had
not discharged his burden of properly proving that his land was
entitled to an agricultural use designation.

In Gragg v. Cayuga Independent School District,' the Texas
Supreme Court for the first time considered the proper interpreta-
tion of the terms "income," "primary," and "source of income" in
the following sentence of the agricultural use-value assessment pro-
vision of the Texas Constitution:

' . . "Agricultural use" means the raising of livestock or growing
of crops, fruit, flowers, and other products of the soil under natural

1. See Gragg v. Cayuga Independent School Dist., 539 S.W.2d 861, 863 (Tex. 1976) for
a table of Mr. Gragg's income.

2. The full text of Article VIII, § 1-d(a) is:
All land owned by natural persons which is designated for agricultural use in ac-
cordance with the provisions of this Section shall be assessed for all tax purposes
on the consideration of only those factors relative to such agricultural use. "Agricul-
tural use" means the raising of livestock or growing of crops, fruit, flowers, and
other products of the soil under natural conditions as a business venture for profit,
which business is the primary occupation and source of income of the owner.

3. Gragg v. Cayuga Independent School Dist., 525 S.W.2d 32 (Tex. Civ. App.-Tyler
1975), aff'd, 539 S.W.2d 861 (Tex. 1976).

4. 539 S.W.2d 861 (Tex. 1976).
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conditions as a business venture for profit, which business is the
primary occupation and source of income of the owner.'

To aid in its task of interpretation, the court first examined the
purpose of the constitutional provision. It concluded that Article
VIII, § 1-d was enacted to preserve and encourage the family farm
by providing property tax relief to those agriculturists whose land,
because of nearby urbanization, has a market value that is dispro-
portionately high in relation to the productivity of the land.' The
court also noted that the reason for the "primary occupation and
source of income" requirement was to insure that the tax relief
would be extended only to bona fide agriculturists and not to inves-
tors or speculators.7

The first interpretative issue before the court was whether the
term "income" as used in Article VIII, § 1-d refers to gross or net
income. The court, recognizing that the meaning of "income" may
vary with the context in which it is used, concluded that in Article
VIII, § 1-d the term refers to gross income.8 The court reasoned that
any other interpretation would defeat the purpose of Article VIII, §
1-d because the great disparity between agricultural gross and net
income would prevent many bona fide agriculturists from qualifying
for use-value assessment.'

Second, the court examined the meaning of the term "primary"
and concluded that in Article VIII, § 1-d the term means the largest
single portion but not necessarily a majority (over 51 per cent) of
all categories of time or income. Therefore, if a taxpayer wishes to
fit within the phrase "primary occupation and source of income,"
he must satisfy two requirements. First, he must devote a greater
portion of his time to agriculture than he devotes to any other single
occupation or business venture. Second, he must receive more gross
income from agriculture than he receives from any other single occu-
pation or business venture.'0

To provide guidelines for this second requirement, the court

5. TEX. CONST. art. VIII, § 1-d(a).
6. Gragg v. Cayuga Independent School Dist., 539 S.W.2d 861, 865 (Tex. 1976).
7. Id.
8. Id.
9. Id. at 867-68. The court also relied on the use of the word "source" in Article VIII, §

1-d and the omission of any rules for reducing gross to net income. Id. at 867.
10. Id. at 869. The court responded to the argument that such an interpretation would

lead to the fractionalization of businesses by noting that tax assessors have ample authority
to ferret out and prevent such abuses. Id.
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had to decide what types of nonagricultural income can be com-
pared with agricultural income to determine which occupation or
business venture is primary. The court held that only income from
a nonagricultural occupation or business venture in which the tax-
payer works or gives continuing supervision or attention can be
compared with agricultural income." Thus, receipts from social se-
curity, retirement plans, casual sales of long held assets, occasional
investments of capital, interest on savings, rent on inherited prop-
erty, and bonuses and delay rentals on mineral leases 2 are generally
not within the scope of Article VIII, § 1-d. However, if such receipts
require continuous supervision or attention, thereby rising to the
level of an occupation or business venture for profit, they are to be
considered. The court reasoned that it would be unfair to deny use-
value assessment to an otherwise bona fide agriculturist because of
income which he did not actively pursue.' 3

Finally, the court dealt with certain procedural matters. It held
that a taxpayer must follow proper pre-trial procedures in seeking
relief from a market value assessment.II Further, the taxpayer bears
the burden of timely proving that certain income should not be
included within nonagricultural income and that agricultural gross
income exceeds gross income from any other occupation or business
venture. 5 Because Gragg had neither offered any proof on these
questions nor followed proper procedures, the court concluded that
the denial of an agricultural use designation for his ranch land was
not contrary to law. Accordingly, the court affirmed the judgment
for the school district."'

11. Id. at 869-70.
12. The court used the term "unsolicited" mineral leases. Id. at 869. However, the court

did not indicate whether it meant that the landowner had not in fact solicited the mineral
lease or that the lease did not require the continuous supervision or attention of the land-
owner. A reading of the opinion suggests that the court intended the latter meaning. For a
consideration of oil and gas royalties, see note 36 infra and accompanying text.

13. Gragg v. Cayuga Independent School Dist., 539 S.W.2d 861, 869 (Tex. 1976).
14. The proper procedure is for a taxpayer to seek an injunction or mandamus requiring

the tax assessor to give an agricultural use designation rather than to wait until suit is filed
against the taxpayer. Id. at 870.

15. Id.
16. Three Justices, though concurring with the result, disagreed with the court's hold-

ing in two respects. They would have held that Article VIII, § 1-d contemplates net income
and that agricultural income must be greater than total income from all nonagricultural
occupations or business ventures. These Justices reasoned that the intent of Article VIII, §
1-d was to determine the priority to a taxpayer of his agricultural income and that a compari-
son of agricultural income with total nonagricultural income would more nearly achieve this
than would a comparison under the majority opinion. Id. at 870-74 (concurring opinion).
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The use-value tax assessment considered by the court in Gragg
is a mutation of the standard ad valorem tax. An ad valorem tax
on land is a tax levied in proportion to the value of the land. Gener-
ally, the value used as the tax base is fair market value. In areas of
increasing urbanization, this valuation method imposes a hardship
on farmers and ranchers; the increasing market value of their land
causes an ad valorem tax to be disproportionately high in relation
to the agricultural productivity of the land. In response to this hard-
ship, a majority of states, including Texas,' 7 have authorized the
assessment of agricultural lands, for the purpose of ad valorem taxa-
tion, on the value of the land for agricultural uses only rather than
on market value for any use. Such an assessment is known as a use-
value assessment.

There are several reasons for which a state may desire to extend
use-value tax relief to agriculturists. The most common ones are to
preserve aesthetically valuable open spaces, to regulate "urban
sprawl," or to encourage agriculture in areas of increasing urbaniza-
tion.'" The purpose of the Texas law, Article VIII, § 1-d of the Texas
Constitution, is to preserve and encourage the family farm by ex-
tending use-value tax relief to the agriculturist who desires to con-
tinue farming or ranching rather than sell his land and take the
large capital gains made possible by urban encroachment.' 9

A common problem of all states with use-value assessment is
insuring that the tax relief will benefit only bona fide agriculturists
and not investors or speculators. The most common solutions in-
volve one or more of the following: contracts between the landowner
and the state not to develop the land for residential or commercial
use, rollback provisions to recapture taxes in the event of such de-
velopment, 0 requirements that the land be devoted exclusively to
agricultural use for several years prior to the use-value assessment,
and requirements that the land produce a minimum annual in-

17. TEX. CONST. art. VIII, § 1-d, adopted by the Texas electorate in 1966.
18. See Comment, Property Taxation of Agricultural and Open Space Land, 8 HARV.

J. LEGIS. 158, 158-60 (1970); Henke, Preferential Property Tax Treatment for Farmland, 53
ORE. L. REv. 117, 117-19 (1974).

19. TEXAS LEGISLATIVE COUNCIL, ANALYSIS OF PROPOSED CONSTrrUTIONAL AMENDMENTS
(1966); INTERIM AGRICULTURAL LAND ASSESSMENT STUDY COMMITTEE, H.C.R. 8, 61ST LEGISLA-
TURE OF TEXAS, REPORT TO THE 62ND LEGISLATURE OF THE AGRICULTURAL LAND ASSESSMENT

STUDY COMMITTEE.
20. Rollback provisions provide that if land is urbanized, the difference between a tax

based on a market value assessment and a tax based on a use-value assessment becomes due
immediately.
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come."' Presently, however, only Texas and Alaska add a further
requirement that the landowner receive a certain portion of his total
income from agriculture. The Alaska statute requires that the land-
owner "derive at least 10 per cent of his yearly gross income from
the farm use land." 22 Article VIII, § 1-d(a) of the Texas Constitution
is broader, requiring that agriculture be the "primary occupation
and source of income of the owner." Therefore, Texas is the only
state confronted with the interpretation problems raised in Gragg
v. Cayuga Independent School District. 23

Because Article VIII, § 1-d was not adopted by the Texas elec-
torate until 1966, there are only three cases that have considered the
issues presented in Gragg: San Marcos Consolidated Independent
School District v. Nance, 4 Klitgaard v. Gaines,25 and Driscoll Foun-
dation v. Nueces County. 2 None of these cases expressly considered
whether the term "income" in Article VIII, § 1-d means gross or net
income. However, in Nance, the court approved an instruction to
the jury which defined "income" as gross income.2 1

In addition, the Nance court also approved a jury charge which
defined the term "primary" as "principle," "chief," or "greater por-
tion of."'28 Similarly, in Driscoll, the court defined the term as "first
in rank or importance. 2

1
9 In both cases, however, the court relied

chiefly on dictionary definitions.
Finally, all three of these cases have considered, at least im-

pliedly, the question of what nonagricultural income is to be com-
pared with agricultural income under the phrase "which business is

21. See Comment, Property Taxation of Agricultural and Open Space Land, 8 HARV.
J. LEGIS. 158, 160-65 (1970); Hagman, Open Space Planning and Property Taxation-Some
Suggestions, 1964 Wis. L. REv. 628 (1964). Of these solutions, Texas uses the requirement of
prior exclusive use, TEX. CONST. art. VIII, § 1-d(e), and rollback provisions, TEX. CONST. art.
VIII, § 1-d(f).

22. ALASKA STAT. § 29.53.035 (Supp. 1976).
23. 539 S.W.2d 861 (Tex. 1976).
24. 495 S.W.2d 335 (Tex. Civ. App.-Austin), writ ref'd n.r.e. per curiam, 502 S.W.2d

694 (Tex. 1973).
25. 479 S.W.2d 765 (Tex. Civ. App.--Austin 1972, writ ref'd n.r.e.).
26. 445 S.W.2d 1 (Tex. Civ. App.-Beaumont 1969, writ ref'd n.r.e.).
27. In addition, the Agricultural Land Assessment Study Committee has also con-

cluded that gross income should be determinative. INTERIM AGRICULTURAL LAND ASSESSMENT
STUDY COMMITTEE, H.C.R. 8, 61ST LEGISLATURE OF TEXAS, REPORT TO THE 62ND LEGISLATURE

OF THE AGRICULTURAL LAND ASSESSMENT STUDY COMMITTEE, 24.
28. San Marcos Consol. Independent School Dist. v. Nance, 495 S.W.2d 335, 340, 343

(Tex. Civ. App.-Austin), writ ref'd n.r.e. per curiam, 502 S.W.2d 694 (Tex. 1973).
29. Driscoll Foundation v. Nueces County, 445 S.W.2d 1, 9 (Tex. Civ. App.-Beaumont

1969, writ ref'd n.r.e.).
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the primary occupation and source of income of the owner. 3 0 In
Driscoll, the court did not require that the nonagricultural income
taken into account be from an occupation or business venture; ac-
cordingly, the court allowed consideration of oil and gas royalty
receipts.31 In both Klitgaard and Nance, however, the court held
that Article VIII, § 1-d contemplated only income from occupations
or business ventures for profit. Although neither case affirmatively
defined an occupation or business venture for profit, the following
sources of income were held not to be occupations or business ven-
tures: principle and interest on the sale of agricultural land,' 2 rent
on inherited commercial property, social security and retirement
plans, and bonuses and delay rentals on unsolicited mineral leases.
The cases are devoid of any substantial reasoning to support the
exclusion of these income producing activities, but the one common
factor apparently is that the taxpayer does not need to continuously
supervise or give attention to the activity producing the income.

Although the Texas Supreme Court in Gragg v. Cayuga Inde-
pendent School District33 has not drastically departed from the gen-
eral interpretation of Article VIII, § 1-d by the Nance and Klitgaard
courts, neither has it resolved the potential problems of that inter-
pretation. The first problem involves what sources of nonagricul-
tural income can be compared with agricultural income to deter-
mine whether agriculture is the taxpayer's "primary occupation and
source of income. '34 The court has formulated a two-prong test.35

First, the nonagricultural source of income must be an occupation
or business venture for profit. This requirement relates to the nature
of the activity producing the income and should not be too hard to
apply. Second, the occupation or business venture must be one in

30. TEx. CONST. art. VIII, § 1-d(a). A related problem is that of distinguishing agricul-
tural from nonagricultural sources of income. Klitgaard and Nance held that the leasing of
land for hunting purposes is an agricultural use of land. Driscoll and Nance included grass
leases and tenant sharecropping arrangements.

31. See note 36 infra and accompanying text for the probable treatment of oil and gas
royalty under the test of Gragg v. Cayuga Independent School Dist., 539 S.W.2d 861 (Tex.
1976).

32. In Nance, receipts from the investment of such income, as distinguished from the
principal and interest on the sale itself, were included as income from a nonagricultural
occupation or business venture. However, the Texas Supreme Court excluded that form of
income unless the investment requires continuous supervision or attention. Gragg v. Cayuga
Independent School Dist., 539 S.W.2d 861, 869 (Tex. 1976).

33. 539 S.W.2d 861 (Tex. 1976).
34. TEX. CONST. art. VIII, § 1-d(a).
35. Gragg v. Cayuga Independent School Dist., 539 S.W.2d 861, 869-70 (Tex. 1976).
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which the taxpayer works or gives continuing supervision or atten-
tion. 6 This requirement is the one that will generate the most diffi-
culties. The exact amount of supervision or attention a taxpayer
may give to an activity and still have the income excluded from a
comparison with agricultural income is a question of degree. At-
tempts to draw a consistent line between too much and too little
attention or supervision will probably result in a mass of confusion.

After the sources of nonagricultural income to be compared
with agricultural income are identified, the next step in determining
eligibility for use-value assessment is to identify the taxpayer's larg-
est single source of income. This step presents the second problem
with the court's holding. Whether certain receipts are from a single
source or from several sources of income will often be a difficult
question.3 7 Further, the court's holding may encourage attempts at
fractionalization of activities to bring a taxpayer within Article VIII,
§ 1-d. Tax assessors may have ample authority to pierce such ar-
rangements, but in many fact situations the line between substance
and form will often be thin.

Despite these problems, however, the court's interpretation of
Article VIII, § 1-d is sound in light of the intent of that provision to
encourage and preserve bona fide family farms.3 8 The economic pos-
ition of many agriculturists is difficult at best, and the court's hold-
ing will extend the benefits of use-value assessment to more agricul-
turists. Had the court held that Article VIII, § 1-d contemplated net
income, the great difference between agricultural net and gross in-
come might deprive many bona fide agriculturists of use-value as-
sessment. This denial would be especially widespread in years of net
operating losses when farmers and ranchers most need the tax relief.
The use of net income would also present the anomalous situation

36. Under this prong of the test, the court excluded mineral lease bonuses and delay
rentals from comparison with agricultural income. However, the court did not mention the
treatment of royalty receipts. Because royalty interests seldom require the continuous super-
vision or attention of the owner, receipts from royalty interests should generally be excluded
under the second prong of the court's test.

37. Mr. Gragg, for example, manages a partnership oil company and participates in the
control of a partnership drilling company. Are these two ventures or only one?

38. See Henke, Preferential Property Tax Treatment for Farmland, 53 ORE. L. REv. 117
(1974) for an analysis of use-value assessment which concludes-that it does little to prevent
urbanization of farm land. But see Hagman, Open Space Planning and Property Taxa-
tion-Some Suggestions, 1964 Wis. L. REv. 628 (1964). If use-value assessment is not having
its intended effect in Texas, any change should be made by the legislature and the electorate
through constitutional amendment rather than by the court through interpretation.
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in which it would be possible for agricultural land which had experi-
enced no change in actual use to suddenly cease to be agricultural
land for ad valorem tax purposes. Further, the court's interpretation
of what nonagricultural income may be compared with agricultural
income is also in accord with the intent of Article VIII, § 1-d. The
consideration of only those activities requiring continuous supervi-
sion or attention will extend relief to many who, though they by
necessity have a larger total nonagricultural than agricultural in-
come, are nevertheless seriously engaged in working the soil. Fi-
nally, very few speculators should be able to meet the requirements
for use-value assessment. 9 Thus, the Texas Supreme Court's deci-
sion in Gragg v. Cayuga Independent School District"° is in harmony
with both the spirit and intent of Article VIII, § 1-d of the Texas
Constitution."

Alex F. Sears

39. The speculator who could most likely qualify for use-value assessment is one who
is already a bona fide farmer or rancher. The intent of Article VIII, § 1-d would not be
seriously defeated, however, because such a person would probably put the land to legitimate
agricultural use.

40. 539 S.W.2d 861 (Tex. 1976).
41. It should be noted that although the Gragg court's decision is a step toward better

effectuating of the purpose of use-value assessment, the impact of the decision will neverthe-
less be minimal because of the still stringent requirements of Article VIII, § 1-d. The only
effective solution to the agricultural problems of urbanization in Texas is a new assessment
law. However, a proposed amendment to the Texas Constitution that revised requirements
for agricultural use designation was defeated by the Texas electorate in November, 1970. See
generally INTERIM AGRICULTURAL LAND ASSESSMENT STUDY COMMITTEE, H.C.R. 8, 61ST LEGISLA-
TURE OF TEXAS, REPORT TO THE 62ND LEGISLATURE OF THE AGRICULTURAL LAND ASSESSMENT
STUDY COMMITTEE, 24; TEXAS LEGISLATIVE PROPERTY TAX COMMITTEE, AN ANALYSIS OF PRESENT
AND PROPOSED TEXAS LAWS ON USE-VALUE ASSESSMENT OF AGRICULTURAL LAND (June, 1975)
(prepared by Michael Moeller).


