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INTRODUCTION 

Public schools can sing Christmas carols but cannot post the Ten 

2 
Commandments, ruled the United States Supreme Court in 1980. Public 

school students can voluntarily meet on school premises, before or 

3 
after school hours, "for religious purposes" in Lubbock, Texas, but 

4 
they cannot gather for voluntary prayer in Albany, New York, declared 

lower federal courts the same year. During the debate in Congress of 

the Packwood-Moynihan tuition-tax-credit bill, in 1978, The National 

Coalition to Save Public Schools accused private schools of teaching 

"un-American values;" and on the floor of the Congress, it was alleged 

that Catholic Schools exist only to brainwash children into the 

5 
dogmas of Catholicism." 

Religious liberty has come a long way since the First Amendment 

to the Constitution integrated the principle of separation between 

church and state into American civil life, but its application to the 

area of education has not met the aspirations of many sectors of the 

people. The courts have strived to maintain equiblibrium in education 

between the two parts of the religion clause of the First Amendment: 

"Congress shall make no law respecting the establishment of religion" 

and "or prohibiting the free exercise thereof.'' But their rulings 

have offended the deep religious convictions of some parents who 

believe that education goes beyond the requirements of academic 

curricula and rests on the formative power of spiritual values. The 



prohibition by the court of released time for religious instruction 

and of voluntary prayer in public schools is criticized as an 

unwarranted rejection of the traditional religious spirit of America. 

The rulings of the court declaring unconstitutional any form of public 

aid to private schools are objected as a suppression of the right of 

parents to the exercise of their freedom of choice in selecting the 

school for their children. 

There is a great concern among many circles that the 

interpretations of the religion clause by the Supreme Court have had 

the overall effect of eliminating religion from education almost 

completely. With no religion in public schools, and with wery limited 

access to private schools due to their prohibitive cost, most Americans 

appear to have no choice but to accept the only alternative left open 

to them: an education without God. In addition, critics of the court 

contend that its rulings have had another more serious consequence in 

public schools: religion is being replaced by a humanistic philosophy 

that exclusively stresses the natural and material, and denies the 

importance of the spiritual and transcendental, thus violating the 

constitutional mandate of protecting religious liberty. 

Was the intent of the First Amendment to eliminate religion in 

education? The two parts of the religion clause are interdependent. 

Their interpretation requires a practical compromise. The free 

exercise of religion is not an absolute. Neither is the 

nonestablishment of religion. Absolute establishment would destroy 



religious liberty, as it did during colonial America. Absolute 

disestablishment would also destroy religious freedom, as it may be 

doing in the area of education. 

The absolute separationism espoused by some members of the United 

States Supreme Court is continuously defied by lower courts, perhaps 

under the pressure of local concerns, and by disgruntled citizens who 

show their dissatisfaction at the polls. It seems that there is no 

neutrality concerning religious freedom in education. Judges, 

legislators^ and citizens cluster around polarized positions that 

dangerously threaten the possibility of an intelligent and 

dispassionate solution to the issue. 

Even American churches are divided. For the most part, mainline 

Protestants and Jews have stood behind the Supreme Court decisions, 

while evangelical Protestants have been critical of the rulings. The 

American Catholic bishops believe that, to get at the root of the 

problem, it will be necessary to reverse the 1948 McCollum decision 

which declared released time for religious instruction on public school 

premises unconstitutional. 

This divisiveness threatens to throw the Congress against the 

courts. Proposal S^450, sponsored by Senator Jesse Helms, passed the 

Senate and is before the House, to prohibit federal courts from 

deciding on the constitutionality of state or local laws relating to 

voluntary prayer in public schools. The righward swing signaled by 

the Reagan victory in 1980 may convince the House to pass Helms' S.450 



in 1981. And perhaps such passage may not be so unpopular, for, as 

one of the November 1980 Gallup polls indicates, 76 percent of 

Americans are willing to go even further, and approve a constitutional 

amendment allowing prayers in public schools. 

At the height of this divisiveness it appears opportune and 

necessary to examine the reasons advanced by the justices of the 

Supreme Court in defending their opinions, from Cochran v. Louisiana 

State Board of Education (1930), which declared the lending of 

textbooks to children of nonpublic schools constitutional, to Stone 

V. Graham (November 18, 1980) which held the posting of the Ten 

Commandments in public school classrooms to be unconstitutional. 

Purpose of the Study 

This study will examine the opinions of the members of the United 

States Supreme Court between 1930 and 1980 in cases respecting the free 

exercise and establishment of religion in education, identifying the 

factors for each stand taken concerning religion in public schools and 

public aid to private schools. This examination will be conducted 

along the lines of the questions which follow. 

Questions for this Study 

a. What are the issues decided by the United States Supreme 

Court in cases relating to religious liberty in education? 



b. What are the holdings of the court? 

c. What are the bases for these decisions? 

d. What trends can be identified from these rulings? 

Justification of the Study 

The decisions of the Supreme Court on the constitutionality of 

religious activities in public schools, such as religious instruction, 

prayers, and the reading of the Bible, and of public aid to private 

schools, such as lending educational materials and textbooks, providing 

public transportation to nonpublic school students, paying private 

school teachers supplementary salaries for their teaching of secular 

subjects, extending diagnostic and therepeutic services to nonpublic 

school children, are legally binding interpretations of the religion 

clause of the First Amendment. These interpretations have to contend 

with four major difficulties: first, the conciseness of the text of 

the religion clause that requires a great deal of explicitationi 

second, the personal and social nature of religion that demands from 

ewery religious person commitments affecting his public and private 

life; third, the coexistence in the political community of two 

societies (church and state) sharing the same membership, and each 

exerting its own claims upon the social and political action of its 

members; and fourth, the resistance on the part of many Americans to 

any threat of limitation to their freedoms, including religious liberty. 



Consequently, drawing a dividing line between the constitutionally 

permissible and impermissible is to search for clear and definitive 

limits between areas intrinsically and constitutionally vague. In 

practice, this search looks for a delicate balance between the claims 

of the church and state within the context of the internal demands of 

each individual conscience, and within the external exigencies for the 

political coexistence of these two societies. 

Although the purposes of church and state are different, they can 

be complementary. Moreover, the means for attaining these purposes 

may be the same, as is clearly the case in education where schools are 

often used to attain both religious and secular goals. Of course, this 

identification of means adds to the already mentioned difficulties. 

The task of deciding on the constitutionality of concrete means j_ŝ , 

therefore, not easy. Its complexity demands an unusual understanding 

of the inner effects of religious commitments in the individual, and 

of the outer political consequences of legally permissive or 

restrictive policies or regulations upon the community. 

The interpretation of the First Amendment guarantees for religious 

freedom has become particularly trying in the area of education. 

Since early colonial America, education has been conceived as one of 

the most effective ways to instill religious values in the young and to 

affirm the religious dogmas of the different denominations. 

Traditionally, Christian churches have claimed the right to educate the 

children of their congregations. This claim was fully understood and 



accepted by the colonial governments who offered official support to 

religious schools. The challenge to the officially supported 

religious school came in the nineteenth century mostly from the 

Catholic communities that grew quite rapidly due to the large 

immigration of European Catholics to the United States. Catholics 

insisted on two demands: the complete neutrality of the public school 

in order to avoid the imposition of Protestant doctrine and practices 

upon their children, and the right to some form of public aid to their 

parochial schools. Describing the beginnings of the public school 

system in the middle of the nineteenth century, Charles Curran in 

The Churches and the Schools relates: 

Catholic opposition to the use of the Protestant version 
of the Bible in purportedly nonsectarian common schools, 
as well as Catholic efforts to obtain public funds for 
their parochial schools, caused reactions, at times 
violent, among the Protestant denominations. While many 
Protestants welcomed and sought subsidies from the civil 
government for their secondary schools, the Protestant 
churches almost unanimously opposed the grant of public 
funds to Catholic parochial schools.6 

Charles and Mary Beard in The Rise of American Civilization, as well 

as other historians, verify Curran's account. 

The rulings of the Supreme Court must be examined against this 

background fully permeated by old religious conflicts, prejudices, 

animosities, and emotionalisms, that preclude a calm resolution of 

such delicate issues as the practical ways to protect religious 

liberty in public schools and the predisposition, to give public aid to 

private schools. 
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In addition to this interdenominational dissension, other groups, 

such as atheists and the Civil Liberties Union, have come into the 

picture during the last three decades of the twentieth century. They 

have become strong objectors of any form of religious practice in 

public schools and of public aid to private schools, consistently 

challenging in the court the constitutionality of such practices. 

It is, therefore, no surprise that the decisions of the 

Supreme Court in 1962 and 1963 forbidding all prayers and religious 

practices in public schools, have not been fully obeyed. In fact, 

these have been met with resistance which, on occasions, has bordered 

and continues to border in defiance. Private schools likewise have not 

rested with the rulings of the court. On the contrary, they have 

organized and have intensified their efforts to gain public aid. 

Their success can be measured by Supreme Court decisions that declare 

permissible public transportation and free textbooks to nonpublic 

school students, and also other services such as standardized testing 

and scoring, speech, hearing, and psychological diagnoses. 

It is sufficiently clear that the Supreme Court has not resolved 

yet the complex problems of religious liberty in education. This 

study intends to detect some possible reasons for this lack of 

resolution in the rationale exhibited by the members of the Supreme 

Court in their opinions on religion in public schools and on public 

aid to private schools. It must be understood, however, that this 



study does not assume that there should be a final resolution of 

these issues. 

Limitations of the Study 

In examining the opinions of the members of the Supreme Court 

this study will exclusively consider them as they are stated in the 

official Supreme Court records. Contrary and different views expressed 

by the judges outside of the courtroom will not be included. 

This examination will be presented from the point of view of a 

foreign observer, not personally affected by the impact of the Supreme 

Court decisions; a view that may not be fully inspired by the American 

spirit and its historical practical approach towards separation of 

church and state in education. 

This study will be limited by the normal restrictions of time, 

format, and scope, characteristic of a doctoral dissertation. 

This study is not a constitutional analysis of Supreme Court 

rulings, but a historical examination of the judges' ideological 

positions, logic, consistency, and approach in cases concerning 

religious liberty in education, as reflected in their official 

opinions. 

Concerning religious practices in public schools, only those 

cases will be considered relating to released and dismissed time for 

religious instruction, the banning of prayers and reading of the Bible, 

Christmas observances, and the posting of the Ten Commandments. 



10 

Concerning public aid to private schools, only those cases will 

be considered relating to the permissibility of free textbooks and free 

transportation for nonpublic school students, tax exemption for 

religious schools, reimbursement of tuition to parents of private 

schools, reimbursements to private schools for services required by the 

state, aid for the repair and maintenance of equipment and facilities, 

loan of educational materials and equipment, services such as 

standardized testing and scoring, speech, hearing and psychological 

diagnoses, and educational tax-credits. 

In Parts I and II which review the necessary historical 

background for this study, the only data examined will consist of 

charters and codes of colonial America, and of the state constitutions 

approved during the nineteenth century. This study will not be 

concerned with the actual implementation of these laws, but 

exclusively with their content. 

Definitions 

The use in this study of some legal terms requires that their 

exact meaning be defined. The following definitions taken from 

Black's Law Dictionary will satisfy this requirement. 

Bill of Rights. The summary of the rights and liberties of the 

people, or of the principles of constitutional law deemed essential 

and fundamental, contained in many of the American state constitutions. 
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Certiorari. The name of a writ of review and inquiry. An 

appellate proceeding for re-examination of inferior tribunal or as 

auxiliary process to enable appellate court to obtain further 

information in pending cause. 

Charter. An instrument emanating from the sovereign power, in 

the nature of a grant, either to the whole nation or to a class or 

portion of the people, or to a colony or dependency, and assuring to 

them certain rights, liberties or powers. 

Constitution. The organic and fundamental law of a nation or 

state, which may be written or unwritten, establishing the charter 

and conceptions of its government, laying the basic principles to 

which its internal life is to be conformed, organizing the 

government, and regulating, distributing, and limiting the functions 

of its different departments, and prescribing the extent and manner 

of the exercise of sovereign powers. A charter of government 

deriving its whole authority from the governed. 

Code. A collection, compendium or revision of laws. A complete 

system of positive laws, scientifically arranged, and promulgated by 

legislative authority. 

Statute. An act of the legislature declaring, commanding or 

prohibiting something. 

Opinion. The statement by a judge or court of the decision 

reached in regard to a cause tried or argued before them, expounding 

the law as applied to the case, and detailing the reasons upon which 

the judgement is based. 
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Concurring opinion. An opinion separate from that which embodies 

the views and decisions of the majority of the court, prepared and 

filed by a judge who agrees in the general result of the decision, and 

which either reinforces the majority opinion by the expression of the 

particular judge's own views or reasoning, or (more commonly) voices 

his disapproval of the grounds of the decision or the argument on 

which it was based, though approving the final result. 

Dissenting opinion. A separate opinion in which a particular 

judge announces his dissent from the conclusion held by a majority of 

the court, and expands his own views. 

"Per curiam" opinion. One concurred in by the entire court, but 

expressed as being "per curiam" or "by the court", without disclosing 

the name of any particular judge as being its author. 

Organization of the Study 

The Supreme Court of the United States has ruled in the cases 

concerning religious liberty in education, based on the intent and 

historical meaning of the religion clauses of the First Amendment. 

This study cannot ignore this history. It must be based on it. 

Accordingly, after this introduction, the following two parts will 

provide the necessary historical background. Part I will survey 

religious liberty during colonial America. Part II will cover the 

developments that led to the passage by Congress of the establishment 

clause in 1791, and the specific protections accorded religious 
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liberty by the state constitutions during the nineteenth century, 

including their particular provisions for freedom of religion in 

education. Within this frame of reference. Parts III and IV will 

examine the arguments and trends exhibited by the members of the 

Supreme Court in their opinions concerning religious practices in 

public schools (Part III), and public aid to private schools (Part IV). 

The Conclusion will gather the final reflections of the study. A 

more detailed plan of Parts I through IV follows. 

Part I: Religious Liberty in Colonial America. The desire for 

religious freedom was one of the most important factors in the 

establishing of the first American colonies. The unification of church 

and state, however, did not allow for the kind of religious freedom 

that Americans enjoy today. Confrontations with the established 

church provoked yearnings for toleration first, and for full religious 

freedom later, in a slow crescendo that reached its peak in the 

insistent demand by the states of the Union for a bill of rights that 

would guarantee religious liberty as well as other fundamental 

freedoms. 

The significance attached by England to the written law, as a 

firm guarantee of individual rights and duties, accompanied the first 

British settlers to America. Part I will exclusively review the colonial 

charters and codes as its sources of information concerning religious 

liberty in colonial America. 
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Part I, first will survey the official intolerance of the colonial 

governments towards nonconformists; nonbelievers, Jews, Protestant 

dissidents from the established church, and Catholics. Next, it will 

point out the price paid by the church for the privileges of its 

establishment; the surrendering of the church's authority to the courts 

and governments, and the overpowering rule exercised by them in eyery 

area of religious domain, from the appointment of ministers to 

deciding on liturgy, faith, dogma, and morality. 

Part II: Religious Liberty after Independence. Independence 

brought with it more than liberation from England. It strongly 

encouraged the move towards full protection of civil liberties by the 

government that emerged from the American Revolution. Religious 

liberty was one of the fundamental freedoms Americans insisted upon. 

Its formal declaration in 1791 by Congress was followed by the 

integration of the spirit of the First Amendment into the state 

constitutions during the nineteenth century. 

Part II will be divided into four chapters; religious liberty in 

the state constitutions before the First Amendment; the federal 

response: the First and Fourteenth Amentments; the states' 

constitutional response to the establishment clause during the 

nineteenth century; and religious liberty in education in the state 

constitutions of the nineteenth century. 

The multiplication of religious sects, the maturity of the 

colonies ready for self-government, the abuses of intolerance brought 
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by established churches, and the ideological influences of the 

Enlightment, among other factors, produced growing demands for 

religious liberty. The first state constitutions signify a 

transitional state from full establishment to the complete 

disestablishment of religion declared by the Bill of Rights. 

The separation between church and state constitutes a new 

understanding of religious liberty within civil society. The First 

Amendment in its religion clause points to a fundamental condition for 

effective religious liberty, but its practical interpretations, in 

terms of the daily routine of civil and religious affairs, were left 

by its framers to the future legislators and judges of America. In 

addition, the First Amendment is part of the Federal Constitution. 

Therefore, it did not have the power to bind the states of the Union, 

at least not until the Supreme Court interpreted the Fourteenth 

Amendment as extending the binding power of the First Amendment to all 

the states. But the spirit of the First Amendment inspired the 

writers of the state constitutions, and, in this sense, gave flesh and 

blood to the ideal presented by the establishment clause. 

Finally, according to the Tenth Amendment, education is a state 

function: 

The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are 
reserved to the States respectively, or to the people. 

The United States Constitution at no point refers expressly to education 

It is, therefore, of great importance that this study examine how the 
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state constitutions protected religious liberty in their articles 

devoted to education. State constitutional changes in this century 

related to religion in education will not be studied as it suffices 

to review the rulings by the Supreme Court from 1930 to 1980. This 

will be done in Parts III and IV. 

Part III: The Supreme Court and the Secularization of the American 

Public Schools. Parts III and IV constitute the core of this study. 

Part III, after a summary presentation of all the Supreme Court cases 

on religious practices in public schools, since McCollum v. Board of 

Education in 1948, to Stone v. Graham in 1980, will examine all the 

opinions of the members of the court in order to determine the stand 

of the court as a unified body, and the stand of each individual 

judge. This will be done by answering the questions on pages 4 and 5. 

Part IV: Public Aid to Private Schools. This part will extend 

the same examination begun in Part III to cases on public aid to 

private schools, since Cochran v. Board of Education in 1930, to 

Committee for Public Education and Religious Liberty v. Reagan in 

1980. 

Sources of the Study 

Two sets of sources will be employed for this study, primary 

sources and secondary ones. The primary sources are of special concern 

here because of the nature and limitations of this study. They will be 

the charters and codes of colonial America, the United States 
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Constitution, the state constitutions since 1776 until the end of 

the nineteenth century^ and the official records of the Supreme 

Court of the United States. 

The charters and codes of colonial America, the Federal 

Constitution and the state constitutions will be quoted from the 

following collections: 

Cavenaugh, W. Keith (Ed.), Foundations of Colonial America: A 
Documentary History (New York: Chelsea House Publishers in Association 
with R. R. Bocker Company, 3 vols. 1973). 

Thorpe, Francis Newton (Ed.), The Federal and State 
Constitutions, Colonial Charters, and Other Organic Laws of the States, 
Territories and Colonies, now or theretofor Forming the United States 
of America (Washington D.C.: Government Printing Office, 1909). 

The official records of the Supreme Court of the United States 

will be quoted from their official publication. United States Reports. 

Given the difficulty in having direct access to some colonial 

legal documents necessary for this study, quotations will be drawn from 

a specialized selection prepared by Francis Curran: 

Curran, Francis X., Catholics in Colonial Law (Chicago: Loyola 
University Press, 1963). 

The secondary sources used in this study are listed in the 

bibliography. 



PART I 

RELIGIOUS LIBERTY IN COLONIAL AMERICA 

The enjoyment of religious liberty that has become a fundamental 

right to American citizens is a rather recent achievement in the 

history of the world. The distinction between the religious and the 

secular, between church and state, has come about slowly and painfully, 

From the earliest times, when the head of the clan was the priest of 

the clan, mankind has traveled a tortuous and hazardous road, too 

often punctuated by religious compulsion, intolerance, and persecution. 

Priests have subdued kings and become monarchs. Kings have subdued 

priests and become supreme pontiffs. The state has used religion to 

establish and affirm»its power over the church. The church has used 

religion to accentuate its supremacy over the state. In either case, 

church and state have not accorded citizens the full exercise of their 

religious liberty. Rather, they have conditioned this liberty to 

their political conveniences. 

Centuries ahead of his time, Marsilius of Padua stated the 

fundamental premise for the only acceptable solution to this vexing 

problem. In his Defensor Pacis, written in the early fourteenth 

century, he said: "The rights of citizens are independent of the faith 

they profess." The history of religious liberty in the United States 

of America is a testimony to the truth of this statement. It began 

with all the evils of complete unification of church and state, during 

the two centuries of the colonial experience, painfully moving from 

' 18 
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intollerance to toleration and finally arriving at an official 

declaration of separation between church and state through the First 

Amendment to the Federal Constitution in 1791. Religious liberty 

continued the slow incorporation of the spirit of this declaration 

into the state constitutions during the nineteenth century, and is 

confronted today, with the unremitting struggle of implementing the 

purpose of the eistablishment clause through concrete legal measures, 

for the limits of the constitutionally permissible or impermissible 

are still unclear and, perhaps, will always remain undefined. 

No period in American history is so intertwined with religion as 

the two centuries of the colonial experience. The official unification 

of the government with its established church signified a system of 

laws that deprived religious dissidents of the exercise of their civil 

and religious rights, Calvinist Congregationalism in New England, 

Massachusetts, Plymouth, Connecticut, and New Hampshire, and 

Anglicanism in Virginia and the two Carolinas, shared the same official 

policy towards all non members of their established churches: 

intolerance, toned down into different degrees of toleration according 

to the religious level of dissent. Atheists and nonbelievers were 

almost completely excluded from all forms of toleration. Jews received 

a slightly better treatment, when toleration was extended to all those 

believing in one God, Catholics, as Popish recussants, experienced 

the most systematic and continuous legal discrimination, except in 
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the mid-Atlantic colonies. Dissident Protestants were soon accorded 

most of the privileges reserved to the members of the established 

church, Quakers and Anabaptists excepted. 

In addition to intolerance towards dissident groups, the 

overpowering intromission of the state into the affairs of the church— 

the unavoidable price of official establishment--further limited 

religious liberty, even within the confines of the established 

churches. The official protection of the church by the government went 

far beyond the fulfillment of its assumed duty to look after the 

welfare of the church, and to provide it with financial support for 

its ministers and ministries. The state dictated laws and regulations 

in ecclesiastical matters completely out of its domain: erection of 

parishes, building of churches, appointment and supervision of 

ministers, liturgy, dogma, and morals. Civil courts, legislative 

assemblies, and governors, not ministers or bishops, appear in the 

colonial documents as the rulers of the church. 

Substantiation of the assertions made in the two preceding 

paragraphs will be achieved through an examination of legal documents 

from colonial America, divided in two chapters: Chapter I, from 

intolerance to toleration, and Chapter II, the overpowering state in 

church affairs. To facilitate the reading of quotations from colonial 

documents, present English spelling and punctuation will be employed. 



Chapter I 

From Intolerance to Toleration 

The legal documentation for this section will be presented in 

chronological order. The historical thread of events justifies this 

approach. 

The Early Settlements: 1584-1661 

The first colonial years were characterized by a high degree of 

legal intolerance due, perhaps, to two reasons: first, the influence of 

England, where Queen Elizabeth had just revived the intolerant laws of 

Henry VIII, abolished by Queen Mary Tudor; and second, the missionary 

zeal of the pilgrims and first settlers. 

The leaders of the first expedition to English America brought from 

Britain specific instructions relating to their power to rule and to the 

direction that their rules had to follow. The charter granted by Queen 

Elizabeth to Sir Walter Raleigh in 1584, considered by many as the first 

step in the v;ork of British colonization of America, stated: 

By these presents do give and grant to the said Walter Raleigh 
. . . full and mere power and authority to correct, punish, 
pardon and rule . . .so always as the said statutes, laws and 
ordinances may be as near as conveniently may be, agreeable to 
the form of the laws, statutes, government, or policy of 
England, and also as they be not against the true Christian 
faith, now professed in the church of England. (Emphasis 
added)^ 

This and similar royal instructions underline the fact that, from the 

21 
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very beginning, America was set into a path of complete unification 

between church and state. 

The First Charter of Virginia, granted by King James in 1606, 

insisted on the missionary responsibility of the King of "propagating 

of Christian religion to such people as yet live in darkness and 
3 

miserable ignorance of the true knowledge and worship of God." But 

this important religious undertaking had to be carried on in the 

colonies within the spirit of religious intolerance of the Elizabethan 

Law of 1559 and of the Jacobean Law of 1606. The Second Charter of 

Virginia (1609) made this intolerance wery clear: 

And lastly, because the principal effect which we can desire 
or expect of this action is the conversion and reduction of 
the people of those parts unto the true worship of God and 
Christian religion, in which respect we should be loathe that 
any person should be permitted to pass that we suspected to 
affect the superstitions of the Church of Rome, we do hereby 
declare, that it is our will and pleasure that none be 
permitted to pass in any voyage from time to time to be made 
into said country, by such as first shall have taken the oath 
of supremacy. (Emphasis added)^ 

Two things must be observed in this text: first, the intolerance 

manifested towards Catholics, and second, the discovery of a way to 

implement intolerant measures through oaths of supremacy. Since oaths 

became such a common practive in colonial America, their original intent 

should not be overlooked. 

The Third Charter of Virginia (1612) assigns the duty of 

administering the oaths of supremacy to the treasurer of the company 

passing settlers to Virginia. In the Charter of New England (1620) 
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King James insists on denying passage to any person suspected to belong 

to the Church of Rome, and, on the oath of supremacy to guarantee 

effectiveness to his royal order. The Charter of Massachusetts Bay 

(1629) included the same proviso for the administration of the oath to 

all passengers to America. The Grant of the Province of Maine (1639) 

extended the scope of the oath of allegiance and supremacyj when it 

gave Sir Ferdinand Gorges the power to administer it to "all and e^ery 

such person and persons as they shall think fit." 

Intolerance went further. The Fundamental Agreement, or Original 

Constitution of the Province of New Haven (June 1639) after stating 

the planters' agreement that the "scriptures do hold forth a perfect 

rule for the direction and government of all men," concluded: 

That church members only shall be free burguesses, and that 
they only shall choose magistrates and officers among 
themselves, to have power to transacting all the public 
civil affairs of this plantation; of making and repealing 
laws, dividing of inheritances, deciding of differences 
that may arise and doing all things and businesses of like 
nature, (Emphasis added)^ 

This total exclusion of all nonmembers of the official church from the 

exercise of their civil rights was reiterated in October, 1643, by a 

general court held at New Haven, 

Policies like the above became common during this time in the 

colonies, Virginians, viewing with alarm and suspicion the newly 

planted colony of Maryland that appeared to tolerate religious 

differences, in territory they considered theirs, enacted a statute, in 

1641, declaring Catholics ineligible for any public office: 
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It is enacted by the authority aforesaid, that . . . no 
popist recusant shall at any time hereafter exercise the 
place or places of secretary, counsellor, register, 
commissioner, surveyor or sheriff, or any other public place, 
but be utterly disabled for the same . . , . And it is 
enacted , . , that the statutes in force against popish 
recusants be duly executed in the government; and that it 
shall not be lawful, under the penalty aforesaid, for any 
priest that shall hereafter arrive here to remain above five 
days, after warning given for his departure by the governor 
or commander of that place.12 

The second part of this law, ostracism for priests, indicates that 

privation of civil rights was not considered sufficient to supress 

certain groups of dissidents. Anabaptists, Quakers, Jesuits, and 

popist priests, and heretics had to be completely eliminated. 

Massachusetts decreed banishment for Anabaptists in 1644, accusing them 

of being incendiaries of commonwealths and infectors of persons in 

13 
matters of religion." Two years later (1646) it banished heretics, 

and, in 1647, banished Jesuits. The law banishing heretics stated: 

Although no human power be Lord over the faith and consciences 
of men and therefore may not constrain them to believe or 
profess against their consciences, yet because such as bring 
in damnable heresies tending to the subversion of the 
Christian faith and destruction of the soul of men ought duly 
to be restrained from such notorious impiety; it is therefore, 
ordered and decreed by this court that if any Christian 
within this jurisdiction shall go about it subvert and 
destroy the Christian faith and religion by embracing or 
maintaining any damnable heresy as denying the immortality of 
the soul or the resurrection of the body . . . shall be 
sentenced to banishment,1^ 

Concerning Jesuits, the Massachusetts statute said: 

This court, taking into consideration that great wars, 
combustions, and divisions which are this day in Europe and 
that the same are observed to be raised and fomented 
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chiefly by the secret undermining and solicitation of those 
of the Jesuitical order, men brought up and devoted to the 
religion of the court of Rome, , , . it is ordered and 
enacted by the authority of this court that no Jesuit, or 
spiritual or ecclesiastical person, as they are termed, 
ordained by the authority of the Pope or See of Rome shall at 
any time repair to or come within this jurisdiction,•'•^ 

Several observations need to be made on these laws. Each of the three 

banished groups was accused in rather extreme and offensive terms. 

These accusations, obviously the product of widespread prejudice, 

gossip, and intolerance, were not substantiated. The reasoning in the 

justification offered by the court for the banishment of heretics 

lacked logic. In effect, the law acknowledges that "no human power be 

Lord over the faith and consciences of men," yet the court lorded over 

the consciences of all those people on the grounds of the "notorious 

impiety" it attributed to all heretics. This emotional judgment 

vividly portrays the combative spirit of a government intent in 

carrying on a religious crusade. Finally, the singling out of Jesuits 

was directly linked to the intense hate against Rome nurtured by the 

British and transmitted to the colonies, and to the opposition against 

the missionary work of Jesuits and other priests in Canada and among 

the Indians of the territory of Maine (a part of Massachusetts). 

Contrasting with these extremes of intolerance of Puritan New 

England and Anglican Virginia, the Plantation Agreement at Providence, 

Rhode Island, reflected the political philosophy of Roger William and 

his companion settlers who thought that church and state should be 

separate and that religious freedom should be the right of all men: 
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"We agree, as formerly hath been the liberties of town, so still, to 

16 
hold forth liberty of conscience." The effective search for this 

liberty will, a few years later, bring forth the Livelie Experiment" of 

Rhode Island. 

Like in Rhode Island, attempts were made in Maryland to establish 

a community in which all Christians could live with a reasonable degree 

of religious liberty. Founded by George Calvert and his son Cecil, 

converts to Catholicism, Maryland recruited Protestant and Catholic 

settlers, offering thus, a discreet and relative assylum to English 

Catholics. The original charter of T-laryland, drawn by the first Lord 

Baltimore, expressly provided that the churches built in the colony 

were to be consecrated according to the ecclesiastical laws of England, 

The second Lord Baltimore, in his instructions to the first governor 

and commissioners, warned them that "all acts of Roman Catholic Religion 

be done as privately as may be, and to instruct Catholics to be silent 

upon all occasions of discourse concerning matters of religion." 

The third Lord Baltimore more frankly stated that many want to come to 

Maryland: 

So as they might have a General Toleration , . , by a law by 
which all, of all sorts, who professed Christianity in 
general, might be at liberty to worship God in such manner as 
was most agreeable with their respective judgments and 
consciences,1^ 

He added that without complying with these conditions, in all 

probability, the province of Maryland had never been planted. 

Practical considerations, therefore, convinced the Assembly to pass its 
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famous Act of Toleration in 1649, which, although not a grant of 

complete religious freedom, is nevertheless an important landmark in 

the history of the evolution of religious liberty in America. The 

statute itself, called An Act Concerning Religion, has four main 

provisions; the first imposes penalty of death and forfeiture of state 

to blasphemers; the second, determines fines, whipping and imprisonment 

for any one calling another "idolater, Puritan, Presbyterian, 

Independent, Polish priest, Jesuit, Jesuited Papist, Lutheran, 

Calvinist, Anabaptist, Brownist, Antinomiam, Barrowist, Roundhead, 

Separatist, etc." (an impressive list of referential nicknames that 

reveal how deeply divided the religious factions were); the third, 

imposes fines or imprisonment to those profaning the Lord's Day; the 

fourth, reads in part as follows: 

And whereas the enforcing of the conscience in matters of 
religion has frequently fallen out to be of dangerous 
consequence in those commonwealths where it has been practiced, 
and for the more quiet and peaceable government of this 
province and the better to preserve mutual love and unity 
among the inhabitants, no person professing to believe in 
Jesus Christ, shall henceforth be in any ways troubled, 
molested, discountenanced for or in respect of his or her 
religion, nor in free exercise thereof . . . nor any way 
compelled to the belief or exercise of any other religion 
against his or her consent. (Emphasis added)^^ 

The limited political liberty granted here underlines the legal 

necessity of complete religious liberty. The first three provisions of 

the statute deny, rather than grant, religious liberty. The fifth 

limits this liberty only to Christians. But, however limited, the 

freedom allov/ed by Maryland was a significant step ahead. It was so 
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contrary to the established practices that it could not last very long. 

A few years after the passage of the Act Concerning Religion, William 

Clairborne, a bitter enemy of the Maryland settlement, as well as a 

declared anti-Catholic, overthrew Baltimore's government and called 

elections, in 1654, in which Protestants alone could vote. The Act 

of Toleration was repealed and Catholics in Maryland were 

disenfranchised. 

Intolerance was not, of course, exclusive to Anglican and Puritan 

churches. In what would become New York, the Dutch Colony of New 

Netherlands allowed no religion to be publicly professed but the Dutch 

Reformed, according to a 1640 statute. The Director General and 

Council renewed this prohibition in 1656, and exclusively permitted 

religious services where "the word was preached and taught in 
91 

conformity with the Synod of Dort.'" 

Before concluding this section on the Early Settlements, some laws 

must be mentioned that reveal the^intense animosity against Quakers, 

among Puritans and Anglicans, In 1657, New Plymouth proscribed 

Quakers, calling them subverters of the fundamentals of Christian 

religion, church order, and the civil peace of the government, that is, 

enemies of church and state: "No Quaker, Rantor or any such corrupt 

person shall be admitted to be a freeman of this corporation." 
22 (Emphasis added) Moreover, the law continued, anyone who knew 

Quakers, had to denounce them to the magistrates, so they may commit 

the Quakers "to gaol, there to be kept close prisoners" until they 
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could be expelled from the territory. New England decided that this 

"accursed and pernicious sect , . . who are commonly called Quakers" 

shall be forthwith banished, under pain of death "if they presume to 

23 
come again," After similar accusations, Virginia supressed Quakers 

24 
in 1659, adding 100 sterling fine for those who protect, hide, or in 

any way help a Quaker, Those suspected of being Quakers were to be 

sent to jail, with no bail, and those banished were threatened with 

the stiffest penalties if they dared to return. King Charles' order 

of 1661 to send accused Quakers to England, eased their lot and 

began a policy of toleration towards them. 

The Dawn of Toleration During the Restoration Period: 

1663-1688. 

The British Restoration Period brings to America a new trend in 

religious liberty. Intolerance gives way to toleration, limited at 

times, but more bearable and better adapted to the plurality of 

religious sects that began to grow and develop in the colonies. On 

March 24, 1663, Charles II issued the Charter of Carolina. This 

charter was so drawn that it opened the doors to the widest forms of 

religious liberty. Recognizing that some people could not conform to 

the public exercise of religion according to the liturgy, form, and 

ceremonies of the Church of England, or take oaths of fidelity, the 

King gave the proprietors the authority to grant such persons: 
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Such indulgences and dispensations in that behalf, for and 
during such times, and with such limitations and restrictions 
as they (the proprietors) , , . shall in their discretion 
think fit and reasonable.26 

The proprietors of the Carolinas proclaimed religious liberty to all: 

We will grant, in as ample manner as the undertakers shall 
desire, freedom and liberty of conscience in all religious 
or spiritual things, and to be kept inviolable with them, 
we having power in our charter to do so, (Emphasis added)27 

Two years later, the New Charter of Carolina emphasized: 

That no person or persons unto whom such liberty shall be 
given, shall be any way molested, punished, disquieted or 
called in question, for any differences of opinion or 
practice in matters of religious concernments, who do not 
actually disturb the civil peace of the province, county or 
colony that they shall make their abode in,28 

These specific prohibitions enumerate practices of religious 

intolerance prevalent in the colonies that will later be 

constitutionally proscribed by several states. They also point out a 

wery important condition that underlines religious liberty in the 

context of civil life: the necessity of circumscribing it to the 

obvious demands of peace and civil order. This condition was also 

written into several state constitutions during the nineteenth century. 

A more momentous stand was taken by Charles II, in 1663, in the 

Charter of Rhode Island and the Providence Plantations, in which he 

gave his royal sanction to Rhode Island's "livelie experiment in 

religious liberty," The colonists had addressed the King requesting 

his approval for this experiment whose fundamental principle of 

separation between church and state was later adopted by the Congress 
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of the United States in 1791. The King, in his charter, acknowledged 

the advantages of this principle for a more flourishing state: 

Whereas in their humble address they have freely declared 
that it is much on their hearts (if they may be permitted), 
to hold forth a livelie experiment, that a most flourishing 
civil state may stand and best be maintained, and that among 
our English subjects, with a full liberty in religious 
concernments, (Emphasis added)'^y 

Regulations for the implementation of this experiment followed. They 

forbade the same intolerant practices enumerated before by the New 

Charter of Carolina, 

With a more pragmatic rationale, and certainly with more limited 

perspectives than the Charter of Rhode Island, the directors of the 

Dutch West India Company instructed Governor Peter Stuyvesant of New 

Netherlands, in 1663, to proceed along the lines of religious 

toleration: 

Your last letter informed us that you had banished from the 
Province and sent hither by ship a certain Quaker, John 
Bowne, by name: although we heartily desire that these and 
other sectarians remain away from there, yet as they do not, 
we doubt very much, whether we can proceed against them 
rigorously, without diminishing the population and stopping 
immigration, which must be favored at a so tender stage of 
the country's existance. You may, therefore, shut your eyes, 
at least not force people's consciences, but allow ewery one 
to have his own belief, as long as he behaves quietly and 
legally, gives no offense to his neighbors and does not 
oppose the government.30 

On March 12, 1664, Charles II granted to his brother James, Duke 

of York, the lands between the Connecticut and Delaware rivers. In 

August, 1664, an English fleet seized New Amsterdam from the Dutch. 

The colony was renamed New York and a proprietary government was 
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established. The Duke's laws of February 28, 1665, guaranteeing 

religious freedom to all Christians, were put into effect, at first 

only in those areas largely inhabited by English people: Long 

Island, Staten Island, and Westchester, The limitation of the 

freedoms granted by this law to Christians only soon became a trend in 

colonial America: 

That no congregations shall be disturbed in their private 
meetings, in the time of prayer, preaching or other divine 
service; nor shall any person be molested, fined or 
imprisoned, for differing in judgment in matters of religion, 
who profess Christianity. (Emphasis added)31 

In June, 1664, the Duke of York granted the territory, named by 

him New Jersey, to Sir George Carteret and Lord John Berkeley. On 

February 10, 1665, they allowed religious liberty in very generous 

terms, as it is recorded in The Concessions and Agreements of the 

32 Lords Proprietors of New Caesarea, New Jersey. A Connecticut Court, 

concerned by the divisiveness in church government affecting that 

colony, permitted, in 1669, some churches, other than Congregationalist, 

to exist. 

The Fundamental Constitution of Carolina, written largely by John 

Locke, in 1669, and amended by the Earl of Shaftesbury, proclaimed 

full religious liberty as a fundamental right in the Carolina 
34 

settlements. Rhode Island, on September 2, 1673, reiterated its 

previous stand, in its Provisions for Liberty of Conscience and the 

Keeping of the Sabbath, In July, 1674, New York ordered religious 

freedom throughout the entire colony. Two years later (1676) the 
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Quakers at West New Jersey, after gaining control of this part of the 

state, made a proclamation of complete religious liberty. This 

declaration reflects the great sufferings to which the Quakers had 

been subjected by religious intolerance: 

That no man nor number of men upon earth, has power or 
authority to rule over men's consciences in religious 
matters, therefore, it is consented, agreed and ordained, 
that no person or persons whatsoever within the said 
province, at any time or times, hereafter, shall be arry ways, 
upon any pretence whatsoever, called in question or in the 
least punished or hurt, either in person, estate, or 
privileges, for the sake of his opinion, judgment, faith, or 
worship towards God, in matters of religion. 
(Emphasis added)^7 

The royal instructions given to a new governor of Virginia, in 

1679, state that all religions be tolerated, "to give all possible 

encouragement to persons of different persuasions in matters of 

38 
religion to transport themselves thither with their stocks," 

repeating, thus, the same reasons adduced by the directors of the 

Dutch West Indies Company in 1663, 

During the remaining years of this period, religious liberty was 

not fully extended to all. Atheists and nonbelievers were regularly 

excluded, Jews and Catholics excluded very often. In New Hampshire, 

in the Commission of John Cutt of 1680, the King provided that liberty 

of conscience shall be allowed to all Protestants only, adding 

further: "yet such specially as shall be conformable to the rites of 

the Church of England shall be particularly countenanced and 
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39 encouraged." The notorious intolerance that characterized this 

colony, did not, perhaps, recommend a better measure of religious 

toleration. 

In March, 1681, King Charles II granted to William Penn the 

colony of Pennsylvania, When in the autumn of 1682 Penn began the 

settlement of Pennsylvania, he wrote his famous Frame of Government 

in which he proclaimed religious liberty to all those who "confess 

and acknowledge the one Almighty and eternal God to be the Creator, 

40 Upholder and Ruler of the world." The Fundamental Constitution 

for the Province of Eastern New Jersey in America, of 1683, allowed 

religious liberty to all believers in "One Almighty and Eternal 

God," but specifically stated that only Christians could hold 

41 
public offices or be eligible for membership in the Council. The 

Charter of Liberties of New York (October 30, 1683), granted religious 

freedom to all those "who profess faith in God by Jesus Christ," 

42 
excluding, therefore, atheists, Jews, and all other non-Christians. 

This exclusion was accompanied, in 1663, by a New York act that 

43 
permitted the naturalization of alien Christians only. When the 

Duke of York became King James II, the proprietary of New York was 

declared a colony, James II vetoed the Charter of Liberties, and 

instructed Governor Thomas Dongan, May 29, 1686, to extend religious 

42 
freedom to "all persons of what religion soever," Similar orders 

were given by James to New England, April 16, 1687, two weeks after 

his issuance of the Declaration of Indulgences, insisting that 
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religious liberty be extended throughout the Dominion of New England, 

recently consolidated under Sir Edmund Andros and comprising New 

Jersey, New York, and the colonies of New Engl and.^^ 

In the eve of the Glorious Revolution of 1688, religious 

toleration, and, in places, full religious freedom, was the universal 

policy in all American colonies. But after the accession of William 

and Mary, conditions did change and restrictions reappear. 

From the Glorious Revolution to American Independence: 

1688-1776 

On February 13, 1689, the Lords and Commons presented to 

William and Mary a declaration of rights that was formally enacted 

into law on December 16 of the same year. Its preamble reads: 

Whereas the late King James the Second, by the assistance of 
divers evil counsellors, [judges and ministers employed by 
him, did endeavour to subvert and extirpate the protestant 
religion, and the laws and liberties of this kingdom.46 

Twelve proofs are listed to verify this affirmation, the first of which 

is: "By assuming and exercising a power of dispensing with and 

suspending of laws, and the execution of laws, without consent of 

parliament." Clearly the Glorious Revolution of 1688 was, at least in 

part, due to the threat posed to the established Church of England by 

the more liberal views of Charles II and James II. Ihe Lords and Commons 

never liked the Declaration of Indulgences of Charles II (1672), nor the 

Declaration of Indulgences of James II (1687). Neither they approved of 

the royal orders stressing religious liberty, sent by the King to governors of 
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American colonies, nor of the issuing of colonial charters encouraging 

liberty of conscience. They intensely disliked the suspension by 

Kings Charles II and James II of several penal laws against 

nonconformists (suspension that permitted Catholics to hold private 

religious services). The reaction was swift. The Parliament declared 

illegal the power of suspending laws by regal authority and without 

consent of the Parliament, and the royal authority to grant 

dispensation from lav/s. The English Act of Toleration retained all 

the privileges of the Church of England, rewarded Protestant 

dissenters who had cooperated with Anglican churchmen in the Glorious 

Revolution of 1688 by allowing them to hold public services, 

disqualified all other dissenters from public office, and completely 

excluded Unitarians and Catholics from all the benefits of the 

statute. 

The spirit of the English Bill of Rights revived and exasperated 

old intolerant sentiments in England. Unfortunately, this spirit 

immediately reached the colonies, and inspired their governors, courts, 

and assemblies in the formulation of legal enactments that restricted 

religious liberty and set back its development in America. While 

dissident Protestants in the colonies ivere legally permitted to form 

their own churches and were granted the full enjoyment of their civil 

rights, nonbelievers, Jews, Unitarians, Quakers, Baptists, and 

Catholics were not. Catholics, especially, were almost always singled 

out in the text of laws and orders that denied them the exercise of 
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their religious as well as civil rights. The legal evidence found in 

colonial documents abundantly verifies this assertion, quite important 

to this study, for this systematic legal anti-Catholic stand may offer 

an explanation for the strong and relentless opposition to immigrant 

Catholics during the nineteenth century, and more specifically, to 

their booming parochial school system. Moreover, this old 

anti-Catholic bias may have also affected the judgment of the courts 

in their rulings on public aid to private schools. 

The first tv/enty-five years after the Glorious Revolution in 

England witnessed a rapid and widespread return to intolerance in 

colonial America, intolerance that continued until 1791. In 1689, 

Henry Sloughter, Governor of New York, received royal orders to 

48 
permit liberty of conscience to all persons "except Papists." 

The Charter of Massachusetts Bay, of October 7, 1691, declared that 

"forever hereafter there shall be liberty of conscience in the 

worship of God allowed ta all Christians, except Papists, inhabiting 

. . . our . , , Territory." In Pennsylvania, Governor John 

Blackwell and his council officially proclaimed the new monarchs, 

William and [/"^ry, on November 2, 1689. This proclamation excluded 

Roman Catholics from any public office. Maryland, on November 22, 

1689, also excluded Catholics from any office (military or civil), 

51 
disbarred all Catholic lawyers three years later, and levied special 

taxes against '̂ Irish Papist servants" in 1699, in order to prevent 

52 
"too many a number of them being imported to this province." 
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Virginia enacted a law in April, 1699, forbidding Catholics to vote.^^ 

New Jersey, while granting in March, 1699, liberty of conscience to 

all persons "that profess faith in Jesus Christ," provided that this 

liberty "shall not extend to any of the Romish religion." Renewed 

oaths of allegiance and supremacy were required in New Hampshire, 

July 1699, under penalty of imprisonment and fine for those refusing 

55 to take them. 

These anti-Catholic laws may be traced to the standard 

instruction given to the governors of the royal colonies, from the 

first appointments by William and Mary in Virginia, New York, New 

Hampshire, and Massachusetts, down to the American Revolution: 

"You are to permit a liberty of conscience to all persons except 

Papists, so they be contented with a quiet and peaceable enjoyment of 

the same, not giving offense or scandal to the government." 

(Emphasis added) 

As it occurred during the Early Settlement period, certain 

groups were special targets of hateful laws that constituted outright 

legal persecution. Jesuits and popish priests were singled out again. 

In 1697, Richard Coote, Earl of Bellomont, was appointed governor of 

New York, New Hampshire, and Massachusetts. He had the legislatures 

of Massachusetts, June 17, 1700, and New York, August 9, 1700, enact 

new laws against Jesuits and priests in almost identical vvording. The 

determination to fully eliminate Jesuits and priests in these colonies 

was strongly written into these statutes from their very title. Act 

Against Jesuits and Popish Priests: 
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Whereas diverse Jesuits, priests and popish missionaries 
have of late come , , , who by their subtle insinuations 
industriously labor to debauch, seduce and withdraw the 
Indians from their due obedience unto his majesty, and to 
excite and stir them up unto sedition, rebellion and open 
hostility against his majesty's government , , , . Be it 
enacted , . , that all and eyery Jesuit, seminary priest, 
missionary , , . made or ordained by any authority, power 
or jurisdiction derived, challenged or pretended from the 
pope or see of Rome, now residing within this province 
, . , shall depart from and out of the same, at or before of 
the tenth day of September next. And . , , that all and 
every Jesuit . , . that shall profess himself or otherwise 
appear to be such by practicing and teaching of others to 
say any popish prayers, by celebrating masses, granting 
absolutions, or using any other of the Romish ceremonies and 
rites of worship . . , shall be deemed and accounted an 
incendiary and disturber of the public peace and safety, and 
an enemy to the true Christian religion, and shall be 
adjudged to suffer perpetual imprisonment, and if any person 
being so sentenced and actually imprisoned, shall break 
prison and make his escape, and be afterward retaken, he 
shall be punished with death,57 

The real reason for such bitter statutes was, of course, the hate for 

the Pope. Since Jesuits do take a special vow of obedience to him, 

and are specifically committed to carry on his spiritual designs, 

they have become prime targets of all anti-Catholic moves everywhere 

and at all time, as history attests. 

After the Glorious Revolution, and while Penn was absent in 

England, the proprietory government in Pennsylvania carried on royal 

instructions banning all Catholics from office and imposing mandatory 

oaths and tests. In 1699, William Penn returned to his colony and 

set about restoring religious liberty, as fast as he was able. On 

November 27, 1700, three laws were passed to this effect: An Act for 

Naturalization, which did not require any oath. An Act Directing the 
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Attests of Several Officers and Ministers, which allowed men to 

assume office without any declaration, and A Law Concerning Liberty 

of Conscience, which reads in part: 

Be it enacted , . , that no person, now or at any time 
hereafter, living in this province or territories, who shall 
confess and acknowledge one Almighty God to be the creator, 
upholder and ruler of the world, and that professeth him or 
herself obliged in conscience to live peaceably and quietly 
under civil government, shall in any case be molested or 
prejudiced for his or her conscientious persuasion or 
practice; nor shall he or she at any time be compelled to 
frequent or maintain any religious worship, place or 
minister whatsoever, contrary to his or her mind, but shall 
freely and fully enjoy his or her Christian liberty, without 
any interception or reflection,58 

The Charter of Privileges for Pennsylvania and the Charter of 

Delaware, both of 1701, reiterated the same guarantees found in a 

Law Concerning Liberty of Conscience, and added that all persons who 

believe in Jasus Christ "shall be capable to serve this government in 

any capacity, both legislatively and executively," as long as they 

promise allegiance to the King, and fidelity to the Proprietary and 

59 Governor of Pennsylvania. All this freedom far exceeded the will 

of the Queen and the Parliament. As expected, in 1705, the Queen in 

Council vetoed the three Pennsylvania laws of November 29, 1700, and 

the British Government ordered that officeholders take the usual 

religious oaths. Consequently, on January 12, 1706, the proprietary 

government enacted a new Law Concerning Religious Liberty which 

restricted toleration to Christians, and an Act to Ascertain the 

Number of Members of Assembly and to Regulate the Election. This act 
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required a new religious oath that had the direct effect of 

excluding Catholics from membership in the assembly or house of 

representatives: 

And I, A. B., do solemly and sincerely in the presence of God 
profess, testify and declare that I do believe that in the 
sacrament of the Lord's Supper there is not any 
transubstantiation of the elements of bread and wine into the 
body and blood of Christ, at or after the consecration 
thereof by any person whatsoever; and that the invocation or 
adoration of the Virgin f̂ ary or any other saint, and the 
sacrifice of the Mass, as they are now used in the Church of 
Rome, are superstitious and idolatrous.60 

The text of this oath offends in may ways the most fundamental beliefs 

of Catholicism, and, as such, it cannot be acceptable to Catholics 

without destroying their faith and severing their membership from their 

Church of Rome. 

All these restrictive forms of toleration betray a firm intent 

to return to the exclusive and priviliged conditions of the 

established churches. South Carolina, for example, on May 6, 1704, 

approved an act whose very title stresses the point just made: 

An Act for the more effectual preservation of the government 
of this Province, by requiring all persons that hereafter be 
chosen members of the Commons House of Assembly, and sit in 
the same, to take the oaths and suscribe the declarations 
appointed by this act, and to conform to the religious 
worship in the Province according to the Church of England, 
and to receive the sacrament of the Lord's Supper according 
to the rites and usage of the said Church.61 

Is there a more effective way to insure establishment than to guarantee 

a Commons House of Assembly committed by oath to the dogmas and 

liturgy of the Church of England? The official justification for laws 
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like this underlined the practical implications of establishment for 

civil life, and foretold its necessary demise within the political 

context of a democracy that cannot survive with "forced" unity. For, 

as the church cannot impose democratic unity of religion without 

offending the exercise of civil rights, so the state cannot impose 

unifying religious practices without offending religious liberty. 

The example of South Carolina is quite educational in this 

respect. The assembly stated: 

As nothing is more contrary to the profession of the 
Christian religion and particularly to the doctrine of the 
Church of England than persecution for conscience only; 
nevertheless, whereas it has been found by experience that 
the admitting of persons of different persuasions and 
interests on matters of religion to sit and vote in the 
Commons House of Assembly has often caused great contentions 
and animosities in this province and has very much 
obstructed the public business , . . .62 

The assembly had made a decision: unity of religion in its membership, 

even at the expense of something so important to the Church of 

England, religious liberty. In defending this decision, the assembly 

resorted to a faulty argumentation, because either religious liberty 

was not that precious to the Church of England, and the assembly knew 

it, or the assembly did not have high regard for the values of the 

Church of England. Whatever the answer, the assembly found no other 

form to impose religious unity than forcing its members to religious 

practices that, some of them, considered repugnant to their consciences 

Be it, therefore enacted . . . that eyery person . , , member 
of the Commons House of the Assembly, that has not within the 
space of twelve months before his election, received the 
sacrament of the Lord's Supper . , . before he be permitted 
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to sit and vote in the said house,-^shall receive the 
sacrament of the Lord's Supper according to the rites and 
usages of the Church of England , , . . But whereas some 
persons scruple the receiving the sacrament of the Lord's 
Supper, , . . eyery such person . . , before he votes in the 
said house , , , shall upon his oath taken on the holy 
Evangelists, declare that he is of the profession of the 
Church of England , . . , And be it further enacted that in 
case any person shall be returned a member of the Commons 
House of Assembly who shall refuse to qualify himself as 
required by this act, and so cannot be permitted to sit and 
vote , , . that then it shall be lawful for those members of 
the Assembly that are qualified . . . to order the sheriff of 
the county to lay the poll or list of the several candidates 
, , . and admit that person or persons that has the greatest 
number of votes next to them.63 

Expelling a member from the assembly for not submitting to its 

religious pressures violated the will of the electorate, a measure 

wholly unacceptable in any true democracy. As said before, laws such 

as this from South Carolina, shed a great deal of light on the 

political necessity of the separation of church and state, as the 

indispensable ingredient for civil peace and order. 

The first half of the eighteenth century witnessed an 

uninterrupted tide of religious intolerance with ebbs and flows that 

tightened or loosened its grip on dissidents. This intolerance was, 

at times, associated with other forms of prejudice exemplified by the 

following cases, A Virginia statute of October, 1705, mixed religious 

prejudices with racial ones, and declared "Popish recussants convict, 

Negros, mulattoes and Indians" incapable to act as witnesses in any 

case. Ethnic and religious prejudices motivated the New York "Act 

for Naturalizing All Protestants of Foreign Birth" (1715), the South 
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Carolina act of 1716 "To Encourage the Importation of White Servants 

to this Province" but excluding "Irish'Servants that are Papist,"^^ 

the Maryland double tax on "importing Irish servants, being Papist,"^^ 

and the Pennsylvania Act of May 10, 1729, laying a duty on Irish 

servants imported into that province.^^ A Maryland statute of 1715 

threatened to deprive Catholic widows of their children so that 

these children "may be securely educated in the Protestant rel igion,"^^ 

In 1730, Virginia declared "Popish recussants" incapable to be 

guardians, an example followed by North Carolina, years later, in 

1775, in an act excluding Quakers and Popish recussants as guardians. 

While a relentless drive against Catholics continued without 

relief, excepting the Pennsylvania laws during the government of 

William Penn, dissident Protestants were soon accorded almost the 

same privileges as the members of the established churches. The Act 

for Liberty of Conscience in North Carolina, of 1715, reads in part: 

And it is hereby ertacted that all protestant dissenters 
within this government shall have their meetings for the 
exercise of their religion without molestation, provided that 
the same be public and subject to such rules, regulations and 
restrictions as by the several acts of Parliment of the 
Kingdom of Great Britain relating to protestant dissenters 
are made and provided. (Emphasis added)72 

The same act exempted Quakers from the oaths of allegiance and 

fidelity, and allowed them, instead, to make their own solemn 

73 
affirmation. New York, in 1734, in addition to freeing Quakers 
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from the oath, granted them the enjoyment of the "same exemptions, 

benefits, privileges and indulgences" that they had in England. 

During the last years before the American Revolution, enactments 

continued to be made renewing the exclusion of Catholics from 

tolerance. The Charter of Georgia^ of 1732, issued by George II 

declared liberty of conscience in worship of God for all but 

75 
Papists. In 1734, Delaware excluded Catholics as members of the 

7fi 

assembly or house. In 1743, Pennsylvania refused naturalization 

to Catholics, The same year, Connecticut permitted only dissident 

78 Protestants to apply to the assembly for relief. The instructions 

to the first royal governor of Georgia, in 1754, disqualified "Popish 

recussants" and people under 21 as candidates to membership in the 

79 assembly. In 1756, rumors that Catholics plotting with the Indians, 

French, and Spanish, were planning to kill all the Protestants and to 

seize control of the government, motivated the Virginia Act for 

Disarming Papists and Reputed Papists Refusing to Take the Oaths to the 

80 Government. Pennsylvania acted on the same suspicion in its 1757 

Act for Forming and Regulating the Militia, that instructed the 

sheriff of each county to draw up lists of all males, ages 17-55, 

"noting against eyery name to what religious society each person 

81 
belongs, especially such as are Papists or reputed Papists." 

Nor were Catholics the only nonconformists castigated by this 

post-Glorious Revolution revival of intolerance. The Election Act of 

South Carolina, enacted on April 7, 1759, provided that the franchise 
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could be exercised by eyery free white man professing the Protestant 

religion, and by no other person, excluding, thus, blacks, Indians, 

82 
Catholics, Jews, and nonbelievers. In Virginia, up to the time of 

the American Revolution, Unitarians and free thinkers could be 

adjudged unfit custodians of their own children. Baptists, 

particularly during the period of the Great Persecution, 1768 to 1774, 

were whipped, beaten, arrested, fined, and imprisoned, and sometimes 

fed only bread and water. The testimony of James Madison, in a 

letter written to a friend, in 1774, is a fitting closing to this 

section: 

That diabolical, hell-conceived principle of persecution, 
rages among some . . . . This vexes me the worst of anything 
whatever. (There are at this time in the adjacent county not 
less than five or six well .meaning men in close jail for 
publishing their religious sentiments, which in the main are 
yery orthodox.) I have neither patience to hear, talk or 
think of anything relative to this matter; for I have 
squabbled and scolded, abused and ridiculed so long about it, 
I must beg you to pity me, and pray for the liberty of 
conscience to all.o3 



Chapter II 

The Overpowering State in Church Affairs 

The privileges accorded by the government to the established 

churches during colonial America necessarily implied the intervention 

of the state in ecclesiastical affairs. Intolerance towards dissidents 

intended to insulate the official church from the contamination of 

other religious sects. But in innumberable ways the state not only 

intervened in church affairs, it assumed their direct administration. 

Official state intolerance towards dissidents and state administration 

of internal ecclesiastical matters had the same effect: they deprived 

the established church of its autonomy, a serious loss of institutional 

freedom. 

The Right of Government's Authority Upon Ecclesiastical Affairs 

Among the Massachusetts Laws Regulating Ecclesiastical Affairs, 

of 1641, there is one, whose text yery clearly defines the role of the 

state in religious matters during colonial America: 

As the peace and prosperity of churches and members, as well 
as civil rights and liberties are carefully to be maintained; 
it is ordered by this court and decreed that the civil 
authority here established has power and liberty to see the 
peace, ordinances and rules of Christ be observed in eyery 
church according to his word, as also to deal with any church 
member in a way of civil justice, notwithstanding any church 
relation, office or interest, so it be done in a civil and 
not in an ecclesiastical way. Nor shall any church censure, 
degrade or depose any man from any civil dignity, office or 
authority he shall have in the commonwealth. (Emphasis 
added)l 

47 
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This law underlined four fundamental assumptions: first, the government 

had the power and authority to police the church; second, the state 

had the right to deal with any church member, in matters of religion, 

in a civil way; third, this power could not be curtailed by any church 

authority; and fourth, the church did not enjoy civil power. This 

extraordinary declaration of the state's exclusive authority in church 

affairs, emphasized the heavy price paid by the church for its 

official privileges. That the governments of all the colonies acted 

upon these assumptions was overwhelmingly substantiated. 

In the Maryland Act for Service of the Almighty God and the 

Establishment of the Protestant Religion within this Province (1692), 

occurred the political marriage of church and state, a monogamous 

marriage, of course, to the "established church', and with the 

authority vested exclusively on the head of the family: 

Be it, therefore, enacted by the King and Queen's most 
excellent majesty, by and with the advice and consent of this 
present General Assembly and the authority of the same, that 
the Church of England within this province shall have and 
enjoy all her rights, liberties, franchises wholly inviolable 
as is now or shall be hereafter established by law, and also 
that the great charter of England be kept and observed in all 
points. (Emphasis added)2 

The act was approved by the Council Board and by the House of Assembly, 

not by the Church of England in Maryland. It included a series of 

provisions to regulate and control most aspects of religious life, 

dictating the church what to do and how to handle its own affairs. 
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These f^ssachusetts and Maryland statutes show the legal 

foundation upon which the colonial governments acted. And act they 

did, A constant intromission of the state in specific areas of 

obvious religious domain would characterize the colonial era. 

The State Appoints Ministers 

In the daily routine of organized religion, the most 

influential person was the minister, pastor, or priest. His 

appointment was, therefore, of great importance to the 

administration of church affairs. During colonial America, the 

legal power to make these appointments was not primarily in the hands 

of the church but in the government. The Virginia Council's Right 

of Patronage of Ministers and Parishes, of October 10, 1624, reads 

in part: 

The council, at this court assembled, do conceive that 
according to the company's charter, bearing date May 4, 1620, 
they have reserved to themselves the right of patronage of 
the minister and parishes of the four ancient boroughs 
. . . . And, therefore, that the parishioners of the said 
corporation are not of themselves to elect a minister, but 
that the choice of the minister shall remain to the company 
or to such as in their rights shall be authorized, 
(Emphasis added)3 

A few years later, March 1643, The Laws Regulating Church Government, 

in Virginia, affirmed that the authority to appoint ministers 

belonged to the "commander and commissioners of the court," who may 
4 

delegate it to the vestry of eyery parish. 
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The State Provides for Ministers' Support 

Together with the right to appoint ministers, the state assumed 

the responsibility to provide for their subsistence and for the 

expenses of their ministry, either directly from state funds, or 

indirectly, by ordering tithes or levies for this purpose, The 

Council of Virginia ordered, in 1624, that every male over sixteen 

years of age "shall pay ten pounds of tobacco and one bushel of 
5 

corn" to the minister, Mr, Stodgen, A similar council's decree 

of 1628, favored another minister, Lazarus Martin. The Laws 

Regulating Church Government turned this practice into law in 1642: 

Be it also enacted and confirmed that there be ten pounds of 
tobacco per poll and a bushel of corn per poll paid to the 
ministers within the several parishes of the colony for all 
tithable persons, that is to say, as well for all youths of 
sixteen years of age and upwards as also for all Negro women 
at the age of sixteen years.7 

In addition to salary, this law generously established the 

"minister's petty duties" for churching, burials, and weddings, fees 

directly paid by the parishioners to their pastors. 

The records of the colony of Connecticut report a resolution by 

the Commissioners of the United Colonies, in 1644, insisting that 

eyery planter should voluntarily "set down what he is willing to 

allow" for the maintenance of ministers, and that, if anyone refused 

to do this voluntarily, he should be forced "to pay a meet proportion 
o 

that then he be rated by author i ty in some jus t and equal way." The 
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Massachusetts Laws Regulating Ecclesiastical Affairs, of 1641, 

decreed levies for the housing and support of ministers and 

ministries: 

It is, therefore, ordered by this court and the authority 
thereof, that from now on all lands, cattle and other 
estates of any kind whatsoever shall be liable to be rated 
to all common charges whatsoever, either for the church, 
town or commonwealth, in the same place where the state is, 
from time to time. And to the end there may be a convenient 
habitation for the use of the ministry in eyery town in this 
jurisdiction to remain to posterity.^ 

New York, in the Duke's Laws: Churches and Churchwardens, 1664, 

specifically regulated the procedures to apportion the proceeds from 

the levies, for building and repairing of churches, attention to 

the poor, maintenance of ministers, and orderly managing of all 

church affairs. Similar arrangements were made for levies in 

11 12 

Plymouth, 1657, in Maryland, 1692, and in other colonies. In 

Maine, the town of York was unable to meet these levies and requested 

aid from the House of Representatives, The House resolved, on June 7, 

1704: "That there be paid out of the public treasury of the province 

ten pounds towards the support of the Reverend Mr, Samuel Moody, the 
13 minister of the said town of York," New Haven, on December, 28, 

1741, voted and agreed that: 

The town farm lying in New Haven at a place called 
Wallingford Plain, and twenty acres of land near the Black 
Rock , , . [be] sold . . , and that the money so to be 
advanced on the sale of said lands, be divided to and among 
the several parishes or ecclesiastical societies , , . to 
be and remain forever as a stock or fund improvable towards 
the support of a gospel ministry.^^ 
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The State Protects Ministers 

While discharging its responsibility to provide for the 

support of the ministers, the government assumed the duty of 

protecting them from the abuses of churchgoers. The Laws Regulating 

Religious Activity, of Virginia, established, on March 5, 1624, that: 

Whosoever shall disparage a minister without bringing 
sufficient proof to justify his reports, whereby the minds 
of his parishioners may be alienated from him, and his 
ministry prove the less effectual by their prejudication, 
shall not only pay 500 pounds weight of tobacco but also ask 
the minister so wronged forgiveness publicly in the 
congregation.15 

Massachusetts declared, in 1646, penalties for those who "shall 

contemptuously behave" towards the "word preached or the messenger," 

by interrupting him, in his preaching or by charging him falsely: 

If a second time , . . they shall either pay five pounds 
. . . or stand two hours openly upon a block or stool, on a 
lecture day, with a paper fixed on his breast written in 
capital letters: AN OPEN AND OBSTINATE CONTEMPTER OF GOD'S 
HOLY ORDINANCES,16 

The Laws Concerning the Ministry, passed by Plymouth in 1650, 

begin: 

It is enacted by the court that whosoever shall vilify by 
opprobrious terms or speeches any church, or minister, or 
ordinance, being therof lawfully convicted, shall forfeit 
and pay to the use of the colony, ten shillings for eyery 
default,17 

New Hampshire ruled on March 16, 1679, that those convicted of 

contemptuous behavior against ministers shall be fined tv^enty 
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shillings for the first transgression, or to set in the stocks for 

four hours, and forty shillings or whipping^ for each additional 

18 transgression. 

The State Polices Ministers 

Pay and protection led to the inevitable: control by the state of 

ministers' performance and conduct. Ministers were screened, 

instructed in their duties, censured, deposed and punished by civil 

courts and governments. The fourth provision of the Duke's Laws: 

Churches and Church Wardens, 1664, states: 

To prevent scandalous and ignorant pretenders to the 
ministry from intruding themselves as teachers, no minister 
shall be admitted to officiate within the government but 
such as shall produce testimonials to the Governor that he 
has received ordination either from some protestant bishop 
or minister within some part of his majesty's dominions or 
the dominions of any foreign prince of the reformed 
religion. (Emphasis added)l^ 

The examination of religious credentials by a civil authority could 

not guarantee for the orthodoxy, the good character and proper morals 

of the candidate. The obvious risk of a grave error of judgment on 

the part of the magistrate was the price of such civil intervention. 

The Laws Regulating Religious Activity of Virginia, 

established, in 1623, that ministers could not be absent from their 

church for more than two months each year, under penalty of forfeiting 

20 half their salary. Another Virginia statute of 1629, reads: 
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It is ordered that all ministers residing and being, or who 
hereafter shall reside and be within this colony, shall 
conform themselves in all things according to the canons of 
the Church of England. And if there shall be any that, 
after notice given, shall refuse for to conform himself, 
he shall undergo such censure as by the said canons in such 
cases is provided for such delinquent. (Emphasis added)^! 

Virginia enacted in 1632, a series of Laws Explaining the Duties 

of Ministers, They included in part: 

No minister shall celebrate matrimony between any persons, 
without a faculty or license granted by the Governor. 
Every minister . . . shall preach one sermon eyery Sunday in 
the year . , , . And if the ministers shall neglect their 
charge, the church wardens are to present it. 
Every Sunday, the minister shall, half an hour or more 
before evening prayer, examine, catechise and instruct the 
youth and the ignorant , , . in the Ten Commandments, the 
Articles of the Belief . . . the Lord's prayer . . . and 
teach them the catechism set forth in the book of Common 
Prayer. 
When any person is dangerously sick in any parish, the 
minister, having knowledge thereof, shall resort unto him or 
her and confort them. 
In eyery parish church . , . shall be kept by the minister a 
book wherein shall be written the day and year of eyery 
christening, wedding and burial. 
Ministers shall not give themselves to excess in drinking or 
riot, spending their time idly by day or night, playing at 
dice, cards or any other unlawful game. 
The holy communion shall be administered by the minister 
thrice in the year, whereof the feast of Easter to be one. 
And all preaching, administering of the communion, and 
marriages, shall be done in the church, except in cases of 
necessity.22 

Such a detailed list of regulations made by civil authorities was 

certainly cumbersome but lists like this, however, were not uncommon. 

23 

The Duke's Laws: Churches and Church Wardens is equally detailed. 

All carried provisions for penalties to be used with delinquent 

ministers. And, evidently, these penalties were applied, judging from 
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some recorded convictions, by the courts. William Thomas, in 

Plymouth, had made some theological errors in his preaching on the 

Trinity, The court that heard his case, on February 6, 1665, 

reprimanded him: "It was greatly arrogant in Mr, Thomas to express 

himself, as he did, in terms as of horrible blasphemy upon his mere 

24 
apprehensions." Clearly a case of strict church jurisdiction^ it 

revealed the pitfalls intrinsic to a government dictating in matters 

of religious faith. 

A civil court in Maine, suspended Jonas Baylies from his 

ministry, in 1661, for "drunkenness, and revilings and slandering of 

25 
neighbors," The Court of Pleas in New Hampshire heard the case 

against Joshua Moody, minister of the town of Portsmouth on 

accusations that he had "wilfully and obstinately refused to administer 

the sacrament of the Lord's Supper, according to the manner set forth 

in the said book of common prayer (of the Church of England)." Moody's 

refusal to follow this liturgy violated specific instructions by King 

Edward VI and Queen Elizabeth, Moody was convicted. The court issued 

a warrant to the sheriff: 

In his Majesty's name you are hereby required forwith to 
take and apprehend the body and person of Joshua Moody of 
Portsmouth and carry him to the prison . . . there to remain 
for the space of six months next ensuing, without bail or 
main prize. (Emphasis added)26 

This rather severe civil punishment for the violation of another civil 

law on church matters, the liturgy to be observed in the administration 
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of the sacraments, stressed the uncontrolled extent of the civil power 

on strictly religious affairs. 

The evidence briefly presented above on the appointment, support, 

protection, direction, and punishment of ministers by the state, 

brings into perspective one of the most serious consequences of 

establishment for the church itself: the surrender to the state of its 

authority to administer its own affairs through its own ecclesiastical 

officials. This surrender fully allowed the state to carry its 

intromission into the most sacred realms of religion: worship, dogma, 

and morality. 

The State Rules on Church Membership 

Regulations concerning worship affected first the freedom to 

meet for such a purpose. The Massachusetts Laws Regulating 

Ecclesiastical Affairs, stated in 1641: 

All the people of God within this jurisdiction who are not 
in a church way and are orthodox in judgment and no 
scandalous in life, shall have full liberty to gather 
themselves in a church estate; provided they do it in a 
Christian way, with due observation of the rules of Christ 
revealed in his word; provided also that the general court 
does not or will not approve of any such companies of men 
shall join in any pretended way of church fellowship, 
unless they shall acquaint the magistrates and the elders 
of the neighboring churches where they intend to Join and 
have their approbation therein. (Emphasis added)^7 

Orthodoxy and official approval were essential conditions for public 

religious meetings, and the judges of orthodoxy were the civil 
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authorities. Similar restrictive conditions were found in the 

Connecticut Regulations of Church Membership, in 1641, which clearly 

declared that there shall be no ministry distinct and separate from 
no 

the officially established churches. The Laws Concerning the 

Ministry of New Plymouth permitted only those religious meetings 

specifically approved by the court. And on May 28, 1679, 

Massachusetts prohibited the building of new meeting houses, without 

previous permission of the general court, "in order to prevent 

schism, seduction of error and the perpetuation of religious 

3n 
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1 visions. 

The State Erects Parishes 

As the governments of the northern colonies regulated membership 

in the church by reserving the right to decide who could meet for 

worship and where, the governments of the southern colonies assumed 

the direct responsibility of erecting parishes and defining their 

geographical limits. In 1642, the Governor, Council and Burgesses 

of the Grant Assembly, created the parishes of Linhaven, East 

Nansimum River and Appomatock River, divided the county of Upper 

Norff into three district parishes, and confirmed the bounds of the 

31 parish of Weynoak, North Carolina, in 1715, passed the Act for 

Establishing the Church and Appointing Select Vestries, which, after 

enacting that this province be divided into parishes, proceeded to 
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nominate vestries for each parish and to define the duties and 

32 
powers of these vestries. On the eve of the American Revolution, 

March 15, 1758, North Carolina approved the following enactment: 

Act for Constituting and Dividing the Several Districts and 
Divisions of the Province into Parishes and for 
Establishing of Religious Worship therein. According to the 
Rites and Ceremonies of the Church of England; and also for 
Empowering the Church Wardens and Vestrymen of the 
Respective Parishes to Assess Rate for the Repair of 
Churches, the Relief of the Poor and Other Parochial 
Services,33 

The title of this act well describes its intent and purpose, 

translated into six pages "in quarto" of specific regulations, an 

excellent synthesis of the scope of the intromission of the state in 

the administration of the affairs of the church. 

The State Supervises the Keeping of Sabbath 

Christians have traditionally set aside one day a week for 

worship, the Lord's Day, in which the normal businesses of life stop 

in order to have time for prayer, meditation and public worship. 

The colonial statutes strictly ordered the participation in public 

worship, and forbade all those activities that, according to the 

religious understanding of the church and state officials of that 

34 time, were profanations of the Lord's Day, Virginia in 1623, and 

35 Massachusetts in 1646, enacted laws making mandatory the observance 

of Sundays, Thanksgiving, and other public feast days, under penalty 

of a five shilling fine for eyery absence in Massachusetts, and of 
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one pound of tobacco in Virginia, Similar fines were established 

in 1650 by New Haven, and by New Plymouth, 

The Director General and the Council of New Netherlands, on 

May 31, 1646, made provisions forbidding on Sundays the sale of 

drinks, the normal operations of public inns, and violent fights 

38 
among townspeople. Two years later, the same Director General and 

Council, "in order to avert the wrath and punishment of God," 

39 renewed and confirmed the previous ordinances. 

In 1658, New Plymouth banned servile work on Sundays, under 

penalty of fine, or sitting in the stocks, or public whipping. In 

1673, the Provision for Liberty of Conscience and the Keeping of the 

Sabbath of Rhode Island, forbade drinking, gaming or tipping on 

Sundays under penalty of six shillings for eyery offense. Virginia 

in its Acts for the Better Observance of the Lord's Day Commonly 

42 
Called Sunday of 1691, Maryland in its Acts for the Service of 

Almighty God and the Establishment of the Protestant Religions Within 

43 this Province, of 1692, and New Hampshire in its Laws Concerning 

Idolatry, Blasphemy, Swearing, the Sabbath, and Ministers of 1679, 

prohibited, on Sundays, unnecessary work and travel as well as public 

entertainment, sports, and profanities such as drunkenness and 

swearing. On March 4, 1762, North Carolina approved its Act for 

Preventing and Publishing Vice, Profaneness and immorality, and for 

Keeping Holy the Lord's Day, Commonly Called Sunday. Its regulations 
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concerning the keeping of Sabbath are an excellent summary of what 

the colonies ordered and prohibited on Sundays: 

That all , , , persons , , , shall on eyery Lord's Day, 
apply themselves to , . , duties of piety and true 
religion publicly and privately, . , . for eyery neglect, 
the sum of tv/o shillings and six pence sterling. 
No tradesman, artificer, workman, laborer, or other person 
whatsoever, shall do or exercise any wordly labor, 
business, or work of their ordinary calling upon the Lord's 
Day . . , for eyery such offense, forfeit the sum of ten 
shillings. 
No drover, wagoner., butcher, higler, they or any of their 
servants, or any other traveller or person whatsoever 
shall travel on the Lord's Day by land. 
No public sports or pastimes, as bear-baiting, 
bull-baiting, football, playing, horse-racing, shooting, 
hunting, or fishing, interludes or cormion plays, or other 
games, exercises, sports or pastimes whatsoever shall be 
used on the Lord's Day by any person . . . for every such 
offense the sum of five shillings sterling. 
No vinter, innholder, or other person keeping any public 
house of entertainment shall entertain or suffer any 
person or persons, except strangers or lodgers in such 
houses or out-houses to abide or remain ... on the 
Lord's Day , . . five shillings to be paid by the keeper 
of such house for eyery person entertained by them. 
And for the better keeping of good orders on the Lord's 
Day . . . the church wardens and constables shall once in 
the forenoon and once in the afternoon, in the time of 
divine service, walk through the town of Savannah and the 
respective towns . . . to observe, suppress and apprehend 
all offenders.45 

Public worship was carried on, among Christians, according to the 

dictates of liturgy, and for the purpose of praising God as well as 

of strengthening the faith of the believers and encouraging them to 

live orderly, but the state insisted on intromission in liturgy, 

faith, and morals. 
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The State Prescribes Liturgy 

The Laws Regulating Religious Activity, of Virginia, of March 5, 

1623, determined the holydays that had to be solemnized by the local 

46 
churches. Its Laws Regulating Churchment, of March 1642, stated 

that: 

The liturgy of the Church of England for the 
administration of the word and sacrament, be dully 
performed according to Book of Common Prayer, allowed by 
his Majesty and confirmed by consent of Parliament. 
(Emphasis added)4/ 

New Hampshire, in the Order for the Administration of the 

Sacraments According to the Church of England, made by a council 

meeting held at Great Island on December 10, 1683, declared: 

It is hereby required and commanded that all ministers 
. . . admit all persons, that are of suitable years and 
not vicious and scandalous in their lives, to the blessed 
sacrament of the Lord's Supper, and their children to the 
baptism,48 

South Carolina, in its Act for the Establishment of Religious 

Worship in this Province Accr'rding to the Church of England, and for 

the Erecting of Churches for the Public Worship of God and also for 

the Maintenance of Ministers and the Building Convenient Houses for 

them, of November 4, 1794, an Act passed by the General Assembly 

that reflected the overall power of the government and courts in the 

administration of religion, states in reference to liturgy: 

The book of common prayer, and the administration of the 
sacraments, and other rites and ceremoneis of the church, 
according to the use of the Church of England, and Psalter 
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or Psalms of David, and morning and evening prayer 
therein contained, be solemnly read by all and eyery 
minister or reader.4^ 

The State Protects Faith and Dogma 

Nothing could be more foreign to the realm of civil government 

than ruling on faith and dogma. These delicate areas of religious 

life touch the yery innermost conscience of men and escape even the 

attent and expert vigilance of church leaders and pastors. Public 

officials lack competence in this matter. Yet the colonial 

governments enacted laws relating to faith and dogma because that 

was part of their duty as "protectors of the official church," as 

witnessed by the charge given by the Government of New Haven Colony 

to the General Court, This enactment placed upon this court the 

responsibility of providing for the protection of the "purity of 

50 religion," and for the "suppression of the contrary." Confronted 

with charges like this, courts, assemblies and governors did the only 

thing that was realistically open to their civil expertise: "supress 

the contrary," This suppression was even further restricted to the 

elimination of dissenters, rather than the elimination of dissent, 

both outside and inside the ranks of the established church. Some 

extreme legal measures aimed at the suppression of dissenters, such as 

the banishment of Quakers, Anabaptists, Jesuits, and heretics enacted 

by Massachusetts, New York, and other states have previously been 
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discussed, but other enactments equally aimed at eliminating 

nonconformists by the threat of severe punishmetns including the 

loss of their religious and civil rights were enacted. 

The Laws Regulating Religious Activities of Virginia, insisted 

on March 5, 1623, that "there be a unanimity in our church as near as 

51 
may be, to the same canons in England." One of the Laws Concerning 

the Ministry of New Plymouth, 1655, read: 

It is enacted by the court that all such as shall deny 
the scriptures to be the rule of life, shall receive 
corporal punishment according to the discretion of the 
magistrates, so as it shall not extend to life or limb. 
(Emphasis added)62 

New Hampshire established, on Maî ch 16, 1679, sentence to death 

53 for idolaters and blasphemers. South Carolina enacted an Act for 

the More Effectual Suppressing of Blasphemy and Profaneness, on May 6, 

1703 that read: 

That if any person or persons, having been educated in, 
or at any time having made professions of the Christian 
religion within this province, shall, by writing, 
printing, teaching, or advised speaking, deny any one 
of the persons of the Holy Trinity to be God, or shall 
assert or maintain there be more gods than one, or 
shall deny the Christian religion to be true, or the 
holy scriptures of the Old and New Testament to be of 
divine authority . . , shall be adjudged incapable and 
disabled in law to all intents and purposes whatsoever 
to have or enjoy any office or offices, be member of 
the assembly, or have or enjoy any employment • • • 
ecclesiastical, civil or military. (Emphasis added)54 

This complete disenfranchisement of religious dissenters on their 

first offense was followed by the full privation of their civil 

rights and "imprisonment for the space of three years, without bail" 
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after the second offense. Since the investigation of the 

implementation of these laws is outside the scope of this study, no 

assumption is made here that these extreme punishments were in effect 

applied to any dissenter. But the written law in itself eloquently 

indicates the dimensions of religious intolerance against 

nonconformists. 

The State Punishes Immorality 

Within the context of a religious Christian community, most 

believers consider external behavior as the most outward expression 

of religious beliefs but directly derived from them. The colonial 

governments took special care in legislating on morality and in 

prohibiting all forms of conduct it considered contrary to the 

religious principles of the established church. 

The Virginia Laws Regulating Church Government, of 1642, 

charged the church wardens not only with supervising the keeping of 

Sabbath and the use of the official liturgy, but also with the 

reporting of immorality: 

If any person or persons of what degree or condition 
soever, shall abuse themselves with the high and foul 
offense of adultry, whoredom or fornication, or with the 
loathsome sin of drunkeness, in the abuse of God's 
creatures, of those and eyery those to make a true 
presentment.65 

Wardens had to take an oath that they would faithfully discharge 

this duty. 
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New York, in the Duke's Laws: Churches and Church Wardens, 

of March 1, 1664, required from the wardens of the church: 

To deliver a true presentment in writing of all such 
misdemeanors as by their knowledge had been committed and 
not punished while they have been church wardens; namely, 
swearing, profaneness. Sabbath breaking, drunkenness, 
fornication, adultery, and all such abominable sins.66 

New Hampshire in its Laws Concerning Idolatry, Blasphemy, 

Swearing, the Sabbath and Ministers, of 1679, specifically declared 

fines for "rashly and vainly swearing by the holy name of God" and 

57 for profane and wicked cursing. In New Jersey, the Proclamation 

of Governor Basse for the Supression of Vice and Immorality, of 

April 8, 1698, strictly prohibited cursing, swearing, immoderate 

drinking. Sabbath breaking, and all sorts of lewdness and profane 

behavior in "word or action" and established severe punishments for 

58 offenders." New York, in its Act for Suppressing Immorality, of 

September 18, 1708, made the same prohibitions under strict 

59 penalties. 

The logical conclusion of the brief historical review conducted 

in Chapters I and II is that colonial America did not enjoy full 

religious liberty. The intolerance brought from England to the early 

settlements, was temporarily mitigated by the Calverts in Maryland, 

Roger William in Rhode Island, and William Penn in Pennsylvania. 

Charles II and James II contributed to the establishment of a 

moderate degree of religious liberty, before 1688. The Glorious 

Revolution of England through the English Act of Toleration allowed 
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Protestant dissenters certain privileges from which non-Christians 

and Catholics were fully excluded. The colonies followed that 

example until the American Revolution. But the privileges bestowed 

upon the official churches had a price: the surrendering of their 

authority to the overpowering ruling of the state on religious 

affairs. Ministers, church administration, liturgy, faith, and 

morals were brought under the direct jurisdiction of courts, 

assemblies, and governors, America was, therefore, ready to 

initiate a drastic change in matters of liberty of conscience, and 

this change began with the first state constitutions following the 

American Revolution, 



PART II 

RELIGIOUS LIBERTY AFTER INDEPENDENCE. 

The Revolutionary Era began in frustration and deep resentment 

against Great Britain, but soon became a period of aspirations and 

hope, a time of affirmation of the strength of the young and promising 

America. The consolidation of the colonies into the federal system 

was a pondered, slow but firm step out of the colonial parochialism 

into a vision of sharing, cooperation, and unity that found one common 

and fundamental denominator, the desire for civil liberty. The new 

states agreed on the struggle for civil liberties begun in Virginia 

under the inspiration and impulse of men like Jefferson and Madison. 

Soon, most colonies sent their representatives to the Continental 

Congress and, upon their recommendation, wrote their first 

constitutions as declarations of independence and as affirmations of 

their right and capacity for self-government. The freedoms dreamed by 

all were written into the Federal Bill of Rights in 1791. After this 

momentous declaration, each state throughout the nineteenth century, 

incorporated the spirit of liberty, of the Bill of Rights into its own 

state constitution. Religious liberty was accorded an important 

place by all states. 

67 



Chapter III 

Religious Liberty in the State Constitutions 

before the First Amendment 

This chapter will examine religious liberty as written into the 

state constitutions before the passage of the First Amendment in 

1791, The next three chapters will review the Federal response to 

religious liberty with the First and Fourteenth Amendments, the 

state constitutional responses to the religion clauses of the First 

Amendment during the nineteenth century, and the protections accorded 

religious liberty in education by the same constitutions. 

The reaction towards official religious intolerance, even when 

toned down by toleration for Protestant sects, is not directly 

apparent in the legal documents of the colonial times as all of them 

were obviously written by state officials. But the style, the content, 

and the purpose of the statutes reviewed in Chapters I and II 

unquestionably suggest that dissent was always present during Colonial 

America. Historical sources confirm that, by the time of the American 

Revolution, colonists were divided among a multiplicity of sects 

that could not permit Puritans in the North or Anglicans in the South, 

their exclusive privileges for too long. Pennsylvania, for example, 

housed an impressive variety of denominations: Lutherans, Anglicans, 

Presbyterians, Baptists, Quakers, Mennonites, Dunkers, Moravians, 

Schwenkenfelders, and Catholics. Similar religious pluralities 

68 
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existed in other states, better tolerated in Rhode Island, New York, 

and Pennsylvania, and very restricted in Massachusetts., New Hampshire, 

Connecticut, Virginia and the Carolinas, Thomas Jefferson, in his 

Autobiography, presents a vivid picture of the growing of dissent in 

Virginia: 

The first settlers of this colony were Englishmen, loyal 
subjects to their king and church, and the grant to Sir 
Walter Raleign contained an express proviso that their laws 
"should not be against the true Christian faith, now 
professed in the Church of England." . . . In process of 
time, however, other sectarisms were introduced, chiefly of 
the Presbyterian family; and the established clergy, secure 
for life in their glebes and salaries, adding to these, 
generally, the emoluments of a classical school, found 
employment enough in their farms and school rooms, for the 
rest of the week, and devoted Sunday only to the 
edification of their flock, by service and a sermon at 
their parish church. Their own pastoral functions were 
little attended to. Against this inactivity, the zeal and 
industry of sectarian preachers had an open and undisputed 
field, and by the time of the revolution, a majority of 
the inhabitants had become dissenters from the established 
church, but were still obliged to pay contributions to 
support the pastors of the minority. This unrighteous 
compulsion, to maintain teachers of what they deemed 
religious errors, was greviously felt during the regal 
government, and without a hope of relief. (Emphasis added)1 

The conflict on religious liberty was, therefore, coming to a 

head. Libertarians, which included religious leaders and civilians, 

insisted that liberty of conscience was an unalienable right whose 

exercise necessarily required disestablishment, separation between 

church and state, and independence because a person's relation to God 

could not fall within any civil jurisdiction. Supporters of the 

established churches, on the contrary, affirmed that order and 

internal tranquility, true piety and virtue, and the protection 



70 

of the integrity of the faith, were proper state responsibilities. 

The effects of this struggle are revealed, in different degrees, by 

the first state constitutions written at the urging of the Continental 

Congress, 

It must be noted at this point that Connecticut and Maine did 

not write their constitutions until 1818 and 1819 respectively and 

did not grant religious freedom until then, Rhode Island passed its 

first constitution in 1842 but continued, all along, its colonial 

tradition of religious liberty. 

The Constitution of Virginia: 1776 

Virginia has the distinction of being the first state to proclaim 

the decree of absolute disestablishment of the official church, a 

distinction that grows in significance if it is remembered that 

Virginia had, at the outset of the American Revolution, the most 

severe and oppressive establishment in the colonies. This most 

important turning point in the history of religious liberty (not only 

in America but in the world) was the culmination of a systematic 

drive by a group of Virginian statesmen of great vision and 

unwavering determination: George Washington, Patrick Henry, George 

Mason, James Madison, and Thomas Jefferson. Their first major victory 

was the passage of the Bill of Rights by the Convention of Virginia, on 
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June 12, 1776, This bill, according to the Virginian courts, is an 

integral part of the state constitution. Its last section reads: 

That religion, or the duty that we owe to our Creator, and 
the manner of its discharging it, can be directed only by 
reason and conviction, not by force or violence; and, 
therefore, all men are equally entitled to the free 
exercise of religion, according to the dictates of 
conscience; and that it is the mutual duty of all to 
practice Christian forbearance, love and charity towards 
each other,2 

Jefferson relates in his Autobiography the struggle that ensued 

this declaration and the compromise that was reached for its 

implementation: 

But the first republican legislature, which met in '76, was 
crowded with petitions to abolish this spiritual tyranny. 
These brought on the severest contests in which I have ever 
been engaged. Our great opponents were Mr, Pendleton and 
Robert Carter Nicholas, honest men but zealous churchmen. 
The petitions were referred to the committee of the whole 
house on the state of the country and, after desperate 
contests in that committee, almost daily from the 11th of 
October to the 5th of December, we prevailed so far only as 
to repeal the laws which rendered criminal the maintenance 
of any religious opinions, the forbearance of repairing to, 
or the exercise of any mode of worship; and further to 
exempt dissenters from contributions to the support of the 
established church; and to suspend, only until the next 
session, levies on the members of that church for the 
salaries of their own incumbents. For although the 
majority of our citizens were dissenters, as has been 
observed, a majority of the legislature were churchmen. 
(Emphasis added)^ 

Baptists, Presbyterians, other dissenters, and libertarians 

insisted that the mandatory support to their own churches also be 

eliminated, for, as Jefferson reports: 

In the bill now passed, was inserted an express reservation 
to the question, whether a general assessment should not be 
established by law, on everyone, to the support of the 
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pastor of his choice; or whether all should be left to 
voluntary contributions; and on this question, debated 
at eyery session to session, from '76 to '79 . , , we 
could only obtain a suspension from session to session 
until '79, when the question against a general assessment 
was carried, and the establishment of the Anglican Church 
entirely cut down" (Emphasis added)^ 

No establishment could subsist without a general assessment bill. 

Consequently, this defeat was a serious blow for the established 

church which immediately began to make efforts for the passage of 

other forms of general assessment bills. An attempt was made to 

declare Christianity the official religion of the commonwealth in 

1779, and to pass an assessment bill with two fundamental provisions: 

to give each taxpayer the privilege of designating which church 

should receive his share of the tax, and second, to divide all 

nonassigned taxes among all existing churches. The opposition 

against this bill was strong. Patrick Henry, in 1784, sponsored 

another bill entitled: A Bill Establishing a Provision for Teachers 

of the Christian Religion. Two factors distinguished Henry's bill 

from the 1779 general assessment bill: the political premise upon 

which it was based, and the use of nonassigned taxes. First, its 

political premise was stated as follows: 

Whereas the general diffusion of Christian knowledge hath a 
natural tendency to correct the morals of men, restrain 
their vices and preserve the peace of society; which cannot 
be effected without a competent provision for licensed 
teachers,^ 

This preamble recognizes that religion is not within the competence of 

civil legislation. It defends its intervention not on any theocratic 
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grounds but on the "welfare power of the state," In other words, the 

support of religion proposed by this bill had, as its primary intent, 

the protection of peace and the restraining of vice, and not the 

advancing of religion, an argument that will reoccur in opinions by 

the Supreme Court on cases relating to public aid to private schools. 

Second, nonassigned taxes instead of being divided among all existing 

churches^ were to be used "for the encouragement of seminaries of 

learning," The opposition to this new form of assessment bill was 

also overwhelming. All sects and most counties were against it, 

James Madison wrote his famous Memorial and Remonstrance to prevent its 

passage (an intelligent and forceful articulation, in fifteen 

arguments, of the beliefs concerning liberty of conscience widely 

held at that time). The issue is not religion, insists Madison, 

but whether establishment is necessary for religion. Madison 

contended that establishment was detrimental to religion because it 

weakened it, and to the state because it caused civil division and 

conflict. 

The Bill of Establishing a Provision for Christian Religion 

Teachers was defeated in the Autumn of 1785. Its death brought the 

fight for religious liberty closer to its goal. The momentous 

culmination of the Virginians' stride towards religious liberty was 

fittingly reserved to the passage by the legislature, in January 

1786, of the Bill for Establishing Religious Freedom written by the 

drafter of the American Declaration of Independence, Thomas Jefferson: 
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We, the General Assembly of Virginia, do enact that no man 
shall be compelled to frequent or support any religious 
worship, place or ministry whatsoever, nor shall be 
enforced, restrained, molested or burthened in his body or 
goods, or shall otherwise suffer, on account of his 
religious opinions or belief; but that all men shall be 
free to profess, and by argument to maintain, their 
opinions in matters of religion, and that the same shall in 
no wise diminish, enlarge or affect their civil capacities,6 

Jefferson's Autobiography contains important details on the 

passage of this bill. They clearly underline the intent of the bill 

to protect the exercise of unrestricted religious liberty by all 

people, with no exclusions whatsoever. The Bill for Establishing 

Freedom eliminated all restrictions entirely: 

The Bill for Establishing Religious Freedom, the principles 
of which had, to a certain degree, been enacted before, I 
had drawn in all the latitude of reason and right. It 
still met with opposition; but with some mutilations in the 
preamble, it was finally passed and a singular proposition 
proved that its protection of opinion was meant to be 
universal. Where the preamble declares that coercion is a 
departure from the plan of the holy author of our religion, 
an amendment was proposed, by inserting the words "Jesus 
Christ," so that it should read "a departure from the plan 
of Jesus Christ, the holy author of our religion;" the 
insertion was rejected by a great majority, in proof that 
they meant to comprehend, within the mantle of its 
protection, the Jew and the Gentile, the Christian and the 
Mahometan, the Hindoo, the infidel or every denomination. 
(Emphasis added)/ 

In just a decade, Virginia undid two centuries of legal religious 

intolerance, freeing the state from the church and the church from the 

state. The American principle of separation between church and state, 

foretold by Marsilius of Padua in the fourteenth century, and 

foreshadowed by the "Livelie Experiment" of Rober William and the "Frame 

of Government" of William Penn, was born in Virginia. 



75 

The Constitution of New Jersey: 1776 

On the same day that the Continental Congress formally voted 

American Independence from England., the first constitution of New 

Jersey was declared in force. Numeral XVIII affirms the right of 

eyery person freely to worship God, according to his own conscience, 

prohibits compelling any one to attend any church or to pay tithes, 

rates or taxes for the support of any minister or ministry, or for 

the building or repair of any church. Numeral XIX, however, while 

declaring that there shall be no establishment of any religious sect 

in preference to any other, limits the enjoyment of civil rights to 

Protestants only: 

And that no Protestant inhabitant of this colony shall be 
denied the enjoyment of any civil right, merely on account 
of his religious principles; but that all persons 
professing a belief in the faith of any Pt^otestant sect, 
who shall demean themselves peaceably under the government, 
as hereby established, shall be capable of being elected 
into any office of profit or trust, or being a member of 
either branch of the Legislature, and shall fully and 
freely enjoy eyery privilege and immunity, enjoyed by 
others of their fellow subjects. (Emphasis added)8 

This restrictive section was deleted in the constitution of 1884, 

and replaced by the following: 

No religious test shall be required as a qualification for 
any office or public trust; and no person shall be denied 
the enjoyment of any civil right on account of his 
religious principles.^ 



76 

The Constitution of Delaware: 1776 

On September 21, 1776, a convention meeting at New Castle 

declared in force the first constitution of Delaware. Article 22 

required from every member of either house and from any public 

official an oath, or affirmation if scrupulous to take an oath, 

of allegiance to the state, and also to suscribe the following 

declaration: 

I, A, B., do profess faith in God the Father, and Jesus 
Christ His only Son, and in the Holy Ghost, one God, 
blessed for evermore; and I do acknowledge the holy 
scriptures of the Old and New Testament to be given by 
divine inspiration.10 

This declaration was removed by the constitution of 1792. 

Apart from this restriction favoring Christians only, the 

first constitution of Delaware eliminated the establishment of 

any religious sect, and enacted that no clergyman or preacher of 

I any denomination could be eligible to membership in either branch of 

the legislature or to any public office. This measure, also 

adopted by other states, even during the nineteenth century is an 

added protection against religious pressures from church officials 

intent in regaining their lost privileges. This provision brings into 

mind Jefferson's remarks previously quoted "For although the majority 

of our citizens were dissenters, a majority of the legislature were 

churchmen." 

:i:z£y^:?'m 
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The constitution of 1792, after making an explicit declaration 

of the duty of every person to worship God, prohibits compelling 

anyone to attend any church or pay to its support, and emphasizes 

that: 

No power shall or ought to be vested in or assumed by any 
magistrate that shall in any case interfere with, or in 
any manner control, the rights of conscience in the free 
exercise of religious worship . . . .12 

The Constitution of Pennsylvania: 1776 

On September 28, 1776, the colony of William Penn acted on the 

tradition of its founder and granted complete religious liberty to 

all believers in God: 

Nor can any man who acknowledges the being of God be 
justly deprived or abridged of any civil rights as a 
citizen on account of his religious sentiments or 
peculiar mode of religious worship, (Emphasis added)13 

The test of the oath of allegiance and the declaration to be 

taken by members of the house of representatives, included the belief 

in the New and Old Testament, excluding, thus, all non Christians 

from membership in the house. 

Section 45 makes provisions for the encouragement of virture 

and prevention of vice and immorality, in a manner that foreshadows 

the present difficulties in fully separating the religious from the 

secular in education: 

Laws for the encouragement of virtue, and prevention of 
vice and immorality, shall be made and constantly kept in 
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force, and provision shall be made for their due execution: 
and all religious societies or bodies of men heretofore 
united or incorporated for the advancement of religion or 
learning, or for other pious and charitable purposes, shall 
be encouraged and protected in the enjoyment of the 
privileges, immunities and estates, which they were 
accustomed to enjoy, or could of right have enjoyed, under 
the laws and former constitution of this state. (Emphasis 
added)14 

The constitution of 1790 stresses this provision by adding: "The 

rights, privileges, immunities, and estates of religious societies and 

corporate bodies, shall remain as if the constitution of this State 

had not been altered," 

The Constitution of Maryland: 1776 

The constitution of Maryland was approved on November 11, 1776. 

It allowed full religious freedom to Christians only, a restriction 
1 c 

that was later modified in 1851 to include all believers in God, 

Numeral XXXIII of the first constitution reads in part: 

All persons, professing the Christian religion, are entitled 
to protection in their religious liberty; , , . unless under 
colour of religion, any man shall disturb the good order, 
peace or safety of the state, or shall infringe the laws of 
morality, or injure others, in their natural, civil or 
religious rights; . . . nor ought any person to be compelled 
to frequent or maintain, or contribute, unless on contract, a 
particular ministry; yet the Legislature may, in their 
discretion, lay a general and equal tax, for the support of 
the Christian religion; leaving to each individual the 
power of appointing the payment over of the money collected 
from him, to the support of any particular place of worship 
or minister, or for the benefit of the poor of his own 
denomination, or the poor in general at any particular 
county. (Emphasis added)17 
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The guarantees offered by Maryland are basically the same 

decreed by Virginia, New Jersey, Delaware, and Pennsylvania. But 

two observations must be made here: first, the constitution of 

Maryland had specific provisions against religious fanaticism; and 

second, it enacted a general assessment procedure for the support of 

Christian denominations quite similar to the 1779 general assessment 

bill defeated in Virginia, 

The Constitution of Georgia: 1777 

The constitution of Georgia of February 5, 1777, declared: 

Article LVI, All persons whatever shall have the free 
exercise of their religion, provided it be not repugnant 
to the peace and safety of the State; and shall not, 
unless by consent, support any teacher or teachers, 
except those of their own profession. (Emphasis added)1^ 

Article VI of the first constitution required all house 

representatives to be of the Protestant religion. The constitution 

of 1789 reiterated the mandatory support of religious teachers of 

one's denomination, but eliminated the membership in a Protestant 

denomination as a condition to be elected representative of the house, 

Also, section 10 of the consitution of 1789 makes more explicit the 

guarantees for religious liberty, so succinctly granted in 1777: 

freedom of worship, no mandatory tithes to any church, no official 

privileges to any sect, no privation of civil rights on account of 

religious belief and practices. 
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The Constitution of New York: 1777 

New York adopted its constitution on April 20, 1777. The preamble 

to article XXXVIII states in strong terms the causes for loss of 

religious liberty: civil tyranny and spritual oppression. They are 

both eliminated by the New York declaration: 

And whereas, we are required by the benevolent principles 
of rational liberty, not only to expel civil tyranny but 
also to guard against that spiritual oppression and 
intolerance wherewith the bigotry and ambition of weak 
and wicked priests and princes have scourged mankind, 
this convention doth further, in the name and the authority 
of the good people of this State, ordain, determine and 
declare that the free exercise and enjoyment of religious 
profession and worship without discrimination or preference, 
shall forever be allowed within this State, to all mankind; 
provided that the liberty of conscience, hereby granted, 
shall not be so construed as to excuse acts of 
licentiousness, or justify practices inconsistent with the 
peace or safety of the State.1^ 

Art. XLII limited this freedom to an extent by requiring from 

immigrants an oath that Catholics could not take in conscience. This 

oath was removed in 1806. Art. XXXIX prohibited ministers and priests 

from holding any civil or military office. 

The Constitution of the Territory of Vermont: 1777 

The territory of Vermont, claimed by Massachusetts, New York, 

and New Hampshire, created its own government and, in a convention 

assembled at Windsor, adopted its first constitution on July 8, 1777. 

Its declaration of rights granted all people of the state freedom to 
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worship according to the dictates of their conscience, but restricted 

its protection against the loss of civil rights for religious 

reasons exclusively to Protestants, while strongly emphasizing 

liberty of conscience: 

Nor can any man who professes the Protestant religion, be 
justly deprived or abridged of any civil right as a citizen, 
on account of his religious sentiment or peculiar mode of 
religious worship, and that no authority can or ought to be 
vested in, or assumed by, any power whatsoever that shall, 
in any case, interfere with, or in any manner control, the 
rights of conscience, in the free exercise of religious 
worship, (Emphasis added)20 

Section IX required an oath including the profession of the 

Protestant religion from all members of the house of representatives. 

The keeping of the Sabbath and support to one's church were also 

mandated. Section XLI made provisions for the encouragement of 

virtue and prevention of vice and immorality, in a manner similar to 

the provision adopted by Pennsylvania. 

The constitution of 1786 eliminated the restrictive protection to 

Protestants in the exercise of civil rights. It maintained, however, 

the oath for members of the house. It also maintained the provisions 

for the encouragement of virtue and the prevention of vice and 

immorality. 

The Constitution of South Carolina: 1778 

The General Assembly of South Carolina adopted its first 

constitution on March 19, 1778, Religious liberty was not granted. 
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Toleration towards non Protestants, and the establishment of the 

Christian-Protestant religion were declared, 

XXXVIII, That all persons and religious societies that 
acknowledge that there is one God and a future state of 
rewards and punishments, and that God is publicly to be 
worshipped, shall be freely tolerated. The 
Christian-Protestant religion shall be deemed, and is 
hereby constituted and declared to be, the established 
religion of this State. That all denominations of 
Christian Protestants in this State, demeaning 
themselves peacefully, shall enjoy equal civil and 
religious privileges, (Emphasis added)21 

The Christian-Protestant religion was, of course, the Church 

of England, as the same article further states. Other Protestant 

sects, in order to be entitled to the privileges decreed in the 

above section, were required to agree and subscribe to the 

following articles listed in section XXXVIII: 

1st. That there is one eternal God, and a future state 
of rewards and punishments, 
2nd, That God is publicly to be worshipped. 
3rd. That the Christian religion is the true religion. 
4th. That the holy scriptures of the Old and New 
Testaments are of divine inspiration, and are the rule 
of faith and practice. 
5th. That it is lawful and the duty of eyery man being 
thereunto called by those that govern, to bear witness 
to the truth.22 

There was no clarification as to the fourth afticle. Was the 

Christian religion the Church of England only? Was this an 

acceptance of all religious sharing the common core of the Christian 

faith? Whatever the answer, the constitution specifically stated 

that only Protestants were eligible for membership in the house and 

senate. 
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The State Convention which met in Columbia, on Jue 3, 1790, 

adopted a new constitution, more in agreement with those already 

approved by other states in matters of religious liberty. This second 

constitution disestablished the Christian-Protestant religion, 

eliminated the religious tests, and proclaimed religious freedom 

instead of toleration: 

Article VII, Section I, The free exercise and enjoyment of 
religious profession and worship, without discrimination or 
preference, shall forever hereafter be allowed within this 
State to all mankind,23 

The Consitution of Massachusetts: 1789 

By the time of the adoption of the Constitution of the United 

States in 1789, the example set by Virginia had been followed, within 

certain limitations, by all states in the South and Central regions of 

former colonial America. The New England states were slow to join 

the other regions, excepting Rhode Island .which, although it did not 

adopt a constitution until 1842, continued its policy of religious 

freedom. Connecticut and Maine, which did not write their 

constitutions until 1818 and 1819 respectively, and Massachusetts and 

New Hampshire which did so in 1780 and in 1784, all maintained the 

establishment of the Congregational Church. They did not grant full 

religious liberty until the first part of the nineteenth century. 

A special constitutional convention drew up the first 

constitution of Massachusetts, adopted on June 15, 1780. It 



84 

proclaimed religious liberty, but it included provisions that had 

the effect of continuing the establishment of the Congregational 

Church, 

As the happiness of a people, and the good order and 
preservation of civil government, essentially depend upon 
piety, religion and morality; and as these cannot be 
generally diffused through a community but by the 
institution of the public worship of God, and of public 
instruction in piety, religion, and morality; therefore, to 
promote their happiness, and to secure the good order and 
preservation of their government, the people of this 
commonwealth have a right to invest their legislature with 
power to authorize and require the several towns, parishes, 
precincts, and other bodies or religious societies, to 
make suitable provisions, at their own expense, for the 
institution of public worship of God, and for the support 
and maintenance of public Protestant teachers of piety 
religion and morality, in all cases where such provisions 
shall not be made voluntary. 

And the people of this commonwealth have also a right 
. , . to enjoin upon all the subjects an attendance upon 
the instructions of the public teachers aforesaid. The 
governor shall be chosen annually; and no person shall be 
eligible to this office, . , . unless he shall declare 
himself to be of the Christian religion. (Emphasis 
added)24 

Tho. Constitution of New Hampshire 

New Hampshire proclaimed a temporary constitution on January 5 

1776. A proposed substitute written in 1778 was rejected by town 

meetings in 1779, The constitution finally adopted by the state 

became effective on June 2, 1784. Article V and VI of the Bill of 

Rights have exactly the same content and, in parts, even the same 

wording as the constitution of Massachusetts, The constitution of 
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New Hampshire also required that the state governor, senators, and 

members of the house of representatives be Protestant, This 

condition was not removed until 1876, 

In summary, although the move towards religious liberty had 

been strong and, on the main, successful, the first state constitutions 

did not grant complete religious liberty. At first civil rights were 

only accorded members of the established churches. Then, some of 

these rights were extended to Christian Protestants, with carefully 

stated restrictions, and under specific conditions such as the signed 

agreement to the five articles listed in section XXXVIII by the 

constitution of South Carolina of 1778, Finally, yeilding to the 

spirit of freedom, strongly breezing through the nation particularly 

during the American revolution, most states granted more and more 

religious liberty to all citizens, and eliminated many of the civil 

rights limitations predicated on religious affiliation. The 

momentum towards full religious liberty could not be stopped before it 

reached its target: the approval of the First Amendment to the 

Constitution. Its religion clauses will integrate into the 

Constitution the principle of separation between church and state, 

disestablishing, thus, forever the established church of "Colonial 

and Revolutionary America." 



Chapter IV 

The Federal Response: The First 

and Fourteenth Amendments 

It was said in the conclusion to the previous chapter that the 

impetus towards freedom of religion would not stop before the passage 

of the First Amendment, In effect, several states insisted that 

before the Constitution of the United States is approved, a bill of 

rights be added which among other protections, would guarantee that 

Congress will never interfere in religion. This insistence was 

justified by the memory of colonial days when legislatures enacted 

religious establishments, and by the fact that even the Continental 

Congress had already busied itself with religious matters. The 

constitutional power of the religion clauses of the First Amendment 

directly forbade Congress from making any laws concerning religion. 

But its intended prohibition includes the Courts and the Executive 

also. The Supreme Court, in Watson v, Jones (1871), ruled that under 

the Constitution the Federal courts have no power to resolve 

controversies of ecclesiastical dogma. According to historian Leo 

Pfeffer: "The logic of that decision as well as of the history of 

the First Amendment, leads necessarily to the conclusion that the 

President and the Federal courts are as constitutionally incapable 

of engaging in acts 'respecting an establishment of religion of 
2 

forbidding the free exercise thereof as is the Congress." 

86 
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Three quarters of a century after the passage of the First 

Amendment, the Fourteenth Amendment was approved bv Congress, Its 

original intent was not directly related to religious freedom. 

However, through its marriage with the First Amendment initiated by 

the Supreme Court in Meyer v. Nebraska fl923) and consummated in 

Everson v. Board of Education (1947), it became the constitutional 

means to extend to each and all states the protection for religious 

liberty provided by the religion clause of the First Amendment, 

The significance of this protection in the field of religion 

and education will appear from the rulings of the Supreme Court to be 

examined by Parts III and IV of this study. Before proceeding to that 

examination, it is necessary briefly to review the historical events 

that led to the passage of these two amendments and to their marriage. 

Causes of the First Amendment 

There were several influential causes that hastened the 

declaration of complete religious liberty in America through the 

application of the principle of separation between church and state. 

Perhaps one of the first was the legacy of the English Act of 

Toleration of 1869. This act was intended to reward dissenters who 

had cooperated with Anglican churchmen in the Revolution of 1688, 

It conferred upon these dissenters the right to hold public 

services once their ministers and places of worship were registered. 

It completely excluded Unitarians and Catholics from its benefits. 
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Schismatics and heretics found the doors of England closed to 

them. They sought refuge in America, and at the time of the American 

Revolution they were at least ten major denominations and innumerable 

independent churches. Despite some rigorous intolerant measures 

imposed by some of the largest denominations, the many dissenting 

sects had no alternative but to learn to live together. Their 

growing diversity "made religious uniformity impossible and without 

such uniformity establishment could not long survive." The 

experiments in religious freedom and separation initiated by Roger 

William in Rhode Island and by William Penn in Pennsylvania, were bold 

but generally successful. Baptists, Quakers, and Presbyterians 

actively participated in the struggle for religious freedom and 

nonintervention of government in church affairs 

With Christian diversity came a growing number of unchurched 

Americans. According to William W. Sweet, colonial America contained 
5 

"the largest proportion of unchurched in Christendom," Frontier 

conditions made formal church membership difficult and often impossible 

for many. Unchurched Christians were not apt to accept taxation for a 

Church to which they did not belong. Nor were they likely to 

participate in the intolerant ways of church affiliated communities. 

The many unchurched Americans were, thus, in favor of religious 

liberty and disestablishment. 

The conditions of frontier life also favored a personal religion 

among many and a complete oblivion of religion among many more. The 
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result was a missionary field for those who could kindle the religious 

spark. Theodore Frelinghysen was the first major figure in the 

revivalist movement that originated in the middle colonies among the 

poorer and the younger of the Dutch. The Great Awakening continued 

the fiery and convincing work of Frelinghysen with the powerful 

emotionalism and eloquence of Whitefield in Pennsylvania, New Jersey, 

and New York, As Frelinghysen split the Dutch Reformed Church down the 

middle, so Whitefield split the Presbyterian ranks of Philadelphia 

first, and of New England Calvinism later. The impact of 

Whitefield and of the chief figure of the Great Awakening in New 

England, Jonathan Edwards, consisted in a successful religious 

challenge to Calvinism. The Great Awakening brought into the New 

England churches a host of converts that may have numbered as many as 

50,000. It brought into being, between 1740 and 1760, 150 new 

congregational churches. 

Suffice it to say that the cleavage in New England as the 
cleavage in the middle colonies, made more nearly 
inevitable the separation of Church and State and the 
disestablishment of all the churches in the days ahead when 
a new nation would come into being.6 

The Revolutionary War also brought practical exigencies that 

required liberalizing the treatment of dissenters and nonconformists. 

The Continental Congress felt necessary to invite the participation of 

all Catholics for the successful outcome of the conflict. The Alliance 

with Catholic France and the informal cooperation with Catholic Spain 

certainly furthered religious freedom for Catholics, In addition, the 
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demands of commerce and trade were by no means unimportant. The 

merchants of New Jersey, New York, Virginia, and the more southern 

colonies were as emphatically on the side of religious freedom as on 

the side of commercial profits. Intolerance, discrimination, and 

persecution were bad for commerce and they had to be eliminated. 

Finally, it is not difficult to imagine that many of the leaders 

of the revolutionary and post-revolutionary period, including several 

American presidents, were familiar with the ideas of the Enlightment 

and perhaps even sympathizers with them. But were these ideas as 

influential in America as they were for example among the writers of 

the French Declaration of the Rights of Man? Some students of this 

historical epoch believe so. For them, Naturalism and its associates, 

Unitarianism and Deism, are at the yery heart of the Declaration of 

Independence, the American Constitution, and the American Bill of 

Rights. Charles and Mary Beard affirm that: 

When the crisis came, Jefferson, Paine, John Adams, 
Washington, Franklin, Madison and many lesser lights were 
to be reckoned among either the Unitarians or Deists.' It 
was not Cotton Mather's God to whom the authors of the 
Declaration of Independence appealed; it was to Nature's 
God, From whatever source derived, the effect of both 
Unitarianism and Deism was to hasten the retirement of 
historic theology from its empire over the intellect of 
American leaders and to clear the atmosphere for secular 
interests" (Emphasis added)7 

John Courtney Murray, member of the Center for the Study of 

Democratic Institutions, in his book. We Hold These Truths, addresses 

the view of the influence of the Enlightment this way: 
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One characteristic of the American Bill of Rights is 
important for the subject here, namely, the differences 
that separate it from the Declaration of the Rights of Man 
in the France of '89. In considerable part the later was a 
parchment-child of the Enlightment, a top-of-the-brain 
concoction of a set of men who did not understand that a 
political community, like man himself, has roots in history 
and in nature. They believed that a state could be simply 
a work of art, a sort of absolute beginning, an artifact of 
which abstract human reason could be the sole artisan. 
Moreover, their exaggerated individualism has shut them off 
from a view of the organic nature of the human community; 
their social atomism would permit no institutions or 
associations intermediate between the individual and the 
state. 

In contrast, the men who framed the American Bill of 
Rights understood history and tradition, and they understood 
nature in the light of both. They too were individualists 
but not to the point of ignoring the social nature of man. 
They did their thinking within the tradition of freedom that 
was their heritage from England, Its roots were not in the 
top of anyone's brain but in history. Importantly its roots 
were in the medieval notion of the "homo liber et legal is," 
the man whose freedom rests on law, whose law is the age old 
custom in which the nature of man expressed itself, and 
whose lawful freedoms were possessed in association with his 
fellows. (Emphasis added)^ 

The First Amendment, according to Murray, expresses an American 

concrete judgment of value and not an abstract judgment of truths. It 

is a part of the American legacy of wisdom from the past. Its validity 

is not derived from a foreign ideology, rather it is found in the 

dynamic context of American History, Simply, the rights this 

Amendment proclaims, and the limitations of government authority it 

establishes, were already engraved by history in the conscience of 

the American people before they were written on paper in 1791. Since 

American roots are unquestionably Christian, the American Bill of 

Rights is not a piece of eighteenth century rationalist theory. It is 
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far more the product of Christian history. "Behind it one can see not 

the philosophy of the Enlightment but the older philosophy that had 
9 

been the matrix of the common law." To the early American theorists 

and politicians the tradition of natural law was an inheritance. 

Whether this original American adherence to the natural law concept 

prevails today is not clear. This adherence certainly endures among 

a not inconsiderable portion of the American people, the Catholic 

Community, It was indeed one of the ironies of history that the 

tradition of natural law, which found and still finds its intellectual 

home within the Catholic Church, should have so largely languished in 

the Catholic countries of old Eurppe while at the same time vigorously 

set the ideological foundations in the new world for a new country 

born under the auspices of Protestantism, 

Further examining this view, William H. Marnell insists that the 

First Amendment was so far removed from secularism as to be the product 

of its exact opposite. The multiplicity of organized sects and the 

large numbers of unchurched but Christian believers shared a deeply 

seated concern for religious faith. They were not indifferent toward 

religion. However, they were all determined to search for a common 

denominator of agreement on the divisive issue of religious 

establishments, "That there be no national establishment of reliqion 

was the onlv conceivable one. That the state establishment should 

wither on the vine was the inevitable corollary." Marnell clarifies, 

nevertheless, that for the men of the eighteenth century, the 



93 

prohibition of an established church meant freedom for religion and 

not freedom from religion. For Marnell, as well as for Murray, the 

First Amendment was rooted in the rich soil of religion and not in the 

thin air of indifference. 

From the standpoint of history the most tenable position seems 

that the two first clauses of the First Amendment are the twin children 

of social necessity, the obvious necessity of creating a social 

environment protected by law in which all persons, regardless of 

their religious beliefs and associations, could live together in peace. 

All the factors briefly examined here, taken as a sociological complex, 

made it sufficiently clear to all reasonable American leaders that 

"under American conditions any other course but freedom of religion 

and separation of church and state would have been disruptive, 

imprudent, impractical, indeed impossible," In the science of law 

and in the art of jurisprudence, appealing to social peace is an appeal 

to a high moral value. 

Religion in the Consitution of the United States. 

The Continental Congress met for the first time in 1774, From 

the yery beginning its proclamations and discussions were replete with 

references to religion, unabashedly exhibiting its preference for 

Protestantism. Leading Protestant clergymen held pre-eminent positions 

in the Congress. And because there was no constitutional limitation in 

the scope of Congress' affairs, the Continental Congress felt no need 

k» 
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to eliminate from its agenda issues of a strict religious nature, 

such as prayer, the keeping of the Sabbath, public worship, and even 

sin, morality, and fasting. In June 1775, for example, it adopted a 

resolution setting aside July 20, 1775, as a day of national 

humiliation, fasting, and prayer; in 1778, it recommended to the states 

that they encourage religion and suppress vice; in 1785, a 

congressional committee proposed that the 16th section of eyery 

township in the western lands, should be set aside for the use of 

public schools, and another section for the support of the ministry. 

When the Northwest Ordinance of 1787 was adopted, it read in part: 

"Religion, morality and knowledge, being necessary to good government 

and the happiness of mankind, schools and the means of education shall 

12 forever be encouraged." This same text will be adopted later by 

several state constitutions during the nineteenth century. 

Against this background, it appears extremely surprising that 

the text of the Federal Constitution makes no reference to religion, 

except in the last clause of article VI: "No religious test shall ever 

be required as a qualification to any office or public trust under the 

United States," 

This omission of religion was not inadvertent, nor did it remain 

unnoticed. John Adams had expressed early in the meetings of the 

Continental Congress, that "the congress will never meddle with 

religion further than to say their own prayers and to fast and give 

13 thanks once a year." Madison emphasized later that the 
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"Constitution was not to create a shadow of right in the general 

government to intermeddle with religion." 

Several congressmen manifested their conviction that the states 

had not given the Continental Congress any power to legislate on 

religious matters, Charles Pinckney of South Carolina, proposed that 

"the legislature of the United States shall pass no law on the subject 

15 of religion," 

The constitutional prohibition to impose any religious tests was 

explained by Madison in a letter to Randolph, For, he said, it might 

be implied that "without an exception a power would have been given to 

impose an oath involving a religious test, as a qualification for 
1 c 

office." This prohibition is not unfavorable to religion because 

the business of civil government is to protect all citizens in their 

rights. The fear expressed in Massachusetts that this prohibition 

opened the doors to Turks, Jews, and infidels, repeated by North 

Carolina's complaints that pagans, deists, and Mahometans might obtain 

office, were answered by James Iredell of North Carolina: 
How is itpossibleto exclude any set of men, without 
taking away that principle of religious freedom which we 
ourselves so warmly contend for . , , . It would be 
happy for mankind if religion was permitted to take its 
own course, and maintain itself by the excellence of its 
own doctrines.17 

Congressional Approval of the Establishment Clause: 1791 

When the United States Constitution was sent for ratification to 
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all the states of the Union, the ratifying conventions did not express 

disatisfaction with the prohibition of religious tests, but manifested 

some concern for the absence of a restriction on the Federal 

Government with respect to legislation regarding religion, Edward 

Humphrey, in his Nationalism and Religion in America, relates that six 

18 states proposed amendments to guarantee religious liberty. Two 

states. North Carolina and Rhode Island, denied their ratification 

until a bill of rights including religious freedom and disestablishment 

was adopted. Religious liberty was not, of course, the only right that 

had to be protected by the Federal Constitution, The ratifying 

conventions demanded a bill of rights providing unequivocal protection 

for the natural rights of a person, Jefferson interpreted this strong 

sentiment in a letter written to Madison from Paris, on December 20, 

1787: 

I like much the general idea of framing a government which 
should go on by itself peaceably, without needing 
continual recurrence .to the state legislature. I will now 
tell you what I do not like. First, the omission of a 
bill of rights, providing clearly, and without the aid of 
sophism, for freedom of religion, freedom of the press, 
protection against standing armies, restriction of 
monopolies, the eternal and unremitting force of the habeas 
corpus laws, and trials by jury in all matters of fact 
triable bv the laws of the land, and not by the laws of 
nations.1^ 

The omission of the bill of riaht^ from the United States 

Constitution was justified bv Madison and Hamilton on the grounds 

that it was unnecessary. Hamilton, writing in the Federalist Papers, 

added: 
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I go further and affirm that bills of rights in the sense 
and to the extent in which they are contended for, are not 
only unnecessary in the proposed Constitution, but would 
even be dangerous. They would contain various exceptions 
to powers not granted; and, on this yery account, would 
afford a colorable pretext to claim more than was granted. 
For why declare that things shall not be done which there 
is no power to do?20 

Concerning religion specifically, Madison argues that "the government 

21 has no jurisdiction over it," Jefferson in his letter to Madison 

mentioned above, referred to the argument presented by James Wilson 

this way: 

To say, as Mr, Wilson does, that a bill of rights was not 
necessary, because all is reserved in the case of the 
general government which is not given, while in the 
particular ones, all is given which is not reserved, might 
do for the audience to which it was addressed; but it is 
surely a 'gratis dictum' the reverse of which might just 
as well be said; and it is opposed by strong inferences 
from the body of the instrument, as well as from the 
omission of the cause of our present Confederation, which 
had made the reservation in express terms,22 

Stressing the need for a constitutional protection of religious 

liberty, Patrick Henry pleaded before the Virginia convention that 

23 religion ought not rest "on the ingenuity of logical deduction." 

The inclusion of a bill of rights in the Federal Constitution 

became a sine qua non condition for its ratification. Madison and 

other congressmen, contrary to the drafting of a bill, finally agreed 

to it, Massachusetts, New Hampshire, New York, Pennsylvania, Maryland, 

Virginia, and the two Carolinas, proposed amendments to the constitution 

for approval. The fourth and fifth read in part: 

Fourthly, That in article 1st, section 9, between clauses 
3 and 4, be inserted these clauses, to wit: The civil 
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rights of none shall be abridged on account of religious 
belief or worship, nor shall any national religion be 
established, nor shall the full and equal rights of 
conscience be, in any manner, or in any pretext, infringed. 
Fifthly, That in article 1st, section 10, between clauses 
1 and 2, be inserted this clause, to wit: No state shall 
violate the equal rights of conscience, or the freedom of 
the press, or the trial by jury in criminal cases,24 

Two observations to these proposals are in order, at this point: 

first, the adjective "national" was attached to religion in the fourth 

proposal, perhaps to meet the scruples of states with an established 

church; second, the scope of the fifth proposal extends the protection 

of these basic rights against any infringement on the part of the 

states. Madison's insightful proposal will eventually crystalize, 

first, in the passage of the fourteenth amendment to the Constitution 

in 1868, and second, in its interpretation by the Supreme Court in 

Meyer v. Nebraska (1923) affirming that the Fourteenth Amendment does 

protect the freedoms of the First Amendment against any state 

25 violation. 

A committee of eleven members, with one representative from 

each state present--Madison was among them--was appointed by the House 

to study all proposed amendments. Acting upon the recommendation of 

this committee, the House of Representatives discussed the amendment 

on religious freedom during its meeting of August 15, 1789. The 

minutes of the entire debate of this session are reproduced in note 

26 to this chapter. 

The test of the proposed amendment for discussion read: "No 

religion shall be established by law, nor shall the equal rights of 
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26 
conscience be infringed." Sherman declared the amendment altogether 

unnecessary. Several members expressed concern that the phraseology 

used may be interpreted as a tendency to abolish religion altogether. 

Madison stated his understanding of the text of the amendment as 

follows: "That Congress shall not establish a religion, and enforce 

the legal observation of it by law, nor compel men to worship God 

in any manner contrary to their conscience." He added that 

inserting the word "national" before religion could eliminate the 

fear of some state conventions that, under the constitution. Congress 

may have the power to make laws that might infringe the rights of 

conscience and establish a national religion. 

Sylvermore did not like the proposed text nor Madison's 

modification. He submitted, instead, the following text: "That 

Congress shall make no laws touching religion, or infringing the 

rights of conscience," By a vote of 31 to 20 Sylvermore's text 

was approved by the House. 

On August 19, a motion was made in the House by Roger Sherman of 

Connecticut to list all the amendments in separate articles. The 

next day, the motion was passed. The amendment concerning religious 

liberty was modified, acting on a motion by Fisher Ames of 

Massachusetts, to read: "Congress shall make no law establishing 

religion, or to prevent the free exercise thereof, or to infringe 

27 
the rights of conscience." 
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The Senate, on September 9, debated the list of amendments 

proposed by the House and modified the Establishment of Religion 

Clause as follows: 

Congress shall make no laws establishing articles of faith, 
or a mode of worship, or prohibiting the free exercise of 
religion, or abridging the freedom of speech, or the press, 
or the right of the people peaceably to assembly and 
petition to the Government for redress of grievances.28 

A joint committee constituted by Oliver Ellsworth of Connecticut, 

Charles Carroll of Maryland, and William Patterson of New Jersey, 

representing the Senate, and James Madison of Virginia, Roger Sherman 

of Connecticut, and John Vining of Delaware representing the House, 

was instructed to resolve the disagreements and variances between 

the House and Senate versions of the amendments. Madison and 

Elsworth, both strong advocates of full religious liberty, were asked 

to head this committee which counted among its members one Roman 

Catholic, Charles Carroll of Maryland, 

The Senate Journal for September 24 contains a report from 

Senator Ellsworth: 

That it will be proper for the House of Representatives to 
agree to the said amendments proposed by the Senate, with 
an amendment to the fifth amendment, so that the third 
article shall read as follows: "Congress shall make no law 
respecting an establishment of religion, or prohibiting 
the free exercise thereof; or abridging the freedom of 
speech, or of the press; or the right of the people 
peaceably to assemble, and petition the government for a 
redress of grievances,^^ 

The House approved this final version the same day, the Senate on 

the following. The establishment clause was reduced to an extremely 
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concise form, perhaps a testimony to the complexity of the task of 

protecting religious liberty within the growing pluralism that had 

already begun to emerge as a fundamental characteristic of the American 

community. 

A Word on Jefferson 

All studies on the First Amendment consistently refer to Jefferson 

as one of its main architects. They always accord him the distinction 

of being, together with James Madison, the most influential promoter 

of religious liberty. His historical importance became more apparent 

when Justice Hugo Black delivered the opinion of the Court in Everson 

V. Board of Education and consecrated Jefferson's famous statement 

"a wall of separation between church and state" as the classical 

epitome of the intent of the establishment clause. 

The controversies that ensued, from Everson and subsequent 

rulings of the Supreme Court, have articulated a variety of 

interpretations of Jefferson's position concerning religion in tax 

supported institutions. These interpretations coincide with the two 

extreme positions taken on the meaning of the Religion Clause: Strict 

V. Broad Separationism, Extreme positions were held by James O'Neill, 

on the one side, and by Freeman Butts, on the other, O'Neill felt 

that the Supreme Court had misinterpreted Jefferson; he states: 

Jefferson's total record is consistent proof. In fact he 
never did or said anything at any time to indicate that he 
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thought the states could not do whatever they thought wise 
in regard to Government provision for religion or religious 
education as long as they treated all religions alike and 
preserved religious freedom,29 

The strong rejoinders by Freeman Butts and Conrad Moehlman argued 

that Jefferson's views were as strict as the Court's. Their position 

can be summarized in the words of Butts: 

The clause "an establishment of religion" included all the 
desires to prohibit a single established church, but it 
also applied to plural support to many or all religions. 
It not only prohibited legal sanction for any one or all 
doctrines or forms of worship, but also it prohibited any 
financial support, directly through tax funds or 
indirectly through land, for any one or many churches, or 
for religion in general,30 

The strong separatism attributed to Jefferson is at variance with 

some private statements and actions that are often interpreted as 

perplexing ambiguities of a man "in search," Anson Phelps Strokes 

in his work Church and State in the United States imputes to 

Jefferson the double interest, common to most of the fathers in this 

country: since Jefferson was himself religious and was convinced that 

without religion democracy could not succeed, he felt the urgency to 

support religion. On the other hand, he was strongly comnitted to 

religious freedom, and this meant doing away with any form of 

interference by Government in religious matters and of interference 

of religious groups in government matters. 

Robert Healey, in his work Jefferson on Religion in Public 

Education, attempted to examine in depth Jefferson's thought on 

this question. In reference to O'Neill's statement quoted above he says 
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Jefferson s position was quite different. With respect to 
those religious beliefs upon which men differ and to the 
activities connected with them, Jefferson felt strongly 
that all support must be private and voluntary. No man was 
to be compelled to frequent or support any religious 
worship, place or ministry whatsoever," including any based 
on his own belief.31 

In reference to the views of the extreme separationists Butts and 

Moehlman, Healy states: 

If O'Neill 's interpretation of Jefferson can be said not to 
go far enough, that of the rigid separatists is too extreme. 
As they say, Jefferson was indeed against government 
support of any kind for any one or more churches, but unless 
certain terms are given unusual definitions, it is not true 
that he was against'support of religion in general or 
against any form of religion in public education. If 
religion in general means all of the different religious 
beliefs, Jefferson was against giving them general public 
support, whether by aiding them materially or by including 
their tenets in public education. If religion in general 
refers instead to those religious beliefs upon which all 
men agree (and Jefferson believed these did exist) he 
definitely had a place for it in public education.32 

Finally, refering to Stokes' interpretation that Jefferson wanted the 

government to avoid interference in religious matters while at the 

same time supporting religion as essential to democracy, Healey 

comments that Stokes' analysis is closest to the mark. 

In order to clarify the issues discussed in this controversy, 

it will be helpful to briefly underline some of Jefferson's fundamental 

thought on religious liberty. First of all, his political philosophy 

in matters of religion is based on the following principle, stated by 

him in his Notes on the State of Virginia: 

But our rulers can have no authority over such natural 
rights, only as we have submitted to them. The rights of 
conscience we never submitted, we could not submit. We are 
answerable for them to our God. The legitimate powers of 
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government extend to such acts only as are injurious to 
others. But it does me no injury for my neighbor to say 
there are twenty gods, or no god, (Emphasis added)33 

Second, Jefferson insists that the power of the government cannot 

touch the sacred privacy of personal opinions in religion, as he 

wrote in his letter to the Baptist Association of Connecticut, on 

January 1, 1802: 

Believing with you that religion is a matter which lies 
solely between man and his God, that he owes account to 
none other for his faith or his worship, that the 
legislative powers of government reach actions only, and 
not opinions, (Emphasis added)34 

Third, Jefferson affirms that it is the duty of the government to 

guarantee religious liberty in the most forceful way against any 

possible infringement by the state. The American people have 

securely provided such protection in their Consitution, with the 

establishment clause of the First Amendment, "thus building a wall of 

35 separation between church and state." Fourth, Jefferson assures 

that this constitutional protection is not detrimental to religion, on 

the contrary: 

[The constitution, through the establishment clause] has 
not left the religion of its citizens under the power of 
public functionaries, were it possible that any of these 
should consider a conquest over the consciences of men 
either attainable or applicable to any desirable purpose. 
(Emphasis added)36 

But was the "wall of separation" so impenetrable, according to 

Jefferson? One example will suffice to cast doubts on its 

impenetrability. Discussing the aim and curriculum of the University 

of Virginia, in August, 1818, Jefferson writes: 
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In conformity with the principles of our Constitution, 
which places all sects of religion on an equal footing 
. , , we have proposed no professor of divinity; and rather 
the proofs of the being of God, the creator, preserver and 
supreme ruler of the universe, the author of all the 
relations of morality, and of the laws and obligations 
these infer, will be within the province of the professor 
of ethics; to which, adding the developments of these moral 
obligations, of those in which all sects agree, with a 
knowledge of the languages, Hebrew, Greek, and Latin, a_ 
basis will be formed common to all sects, (Emphasis added)37 

Further explaining this decision, on October 7, 1822, he added: 

It was not, however, to be understood that instruction in 
religious opinion and duties was meant to be precluded by 
the public authorities, as indifferent to the interest of 
society. On the contrary, the relations which exist 
between man and his Maker, and the duties resulting from 
those relations, are the most interesting and important to 
eyery human being, and the most incumbent on his study and 
investigation. (Emphasis added)38 

Apart from the controversy on Jefferson's stand on the practical 

meaning of the establishment clause, the position stated by him in the 

quotations does not appear to have been followed by the Supreme Court. 

The "relations existing between man and his Maker, and the duties 

resulting from those relations," although "most interesting and 

important to every human being," are seldom included in the 

instructional context of public education. Their possible religious 

affinity precludes teachers from discussing them in class. 

The Fourteenth Amendment 

The fifth proposal made by Madison to Congress in 1789: "No state 

shall violate the equal right of conscience, or the freedom of the 
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press, or the trial by jury in criminal cases,""^^ had the intent 

to bind not only the Federal government but all states to the full 

protections of religious liberty. This proposal passed in the House 

but failed in the Senate, The jurisdiction of the Constitution of 

the United States remained clearly circumscribed to the Federal Congress 

Justice John Marshall, speaking for the Supreme Court in Barron v. 

Baltimore, held in 1833 that no part of the Bill of Rights restrained 

the states: "These amendments contain no expression indicating an 

intention to apply them to the State governments. This court cannot 

so apply them" In Permali v. First Municipality of New Orleans, in 

1845, the court made a more specific ruling concerning the religious 

freedom clause of the First Amdnement: 

The Constitution makes no provision for protecting the 
citizens of the respective states in their religious 
liberties. This is left to the state constitutions and 
laws; nor is there any inhibition imposed by the 
constitution of the United States in this respect on the 
states,41 

The original intent of the Fourteenth Amendment was not to 

guarantee religious liberty against these Supreme Court rulings. This 

new amendment was a logical follow-up of the Thirteenth Amendment 

passed on December, 18, 1865, to eliminate forever slavery in the 

United States, Since the civil rights of the new freedom were 

threatened, particularly by the newly enacted southern codes that 

restricted blacks, it was necessary to enact adequate legislation to 

assure that new black citizens be permitted fully to exercise their 

freedom. This was the primary historical intent of the Fourteenth 
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Amendment. Passed by Congress in June 1866, the Fourteenth Amendment 

was ratified by the states in 1868, Its impact, however, soon 

reached far beyond its original intent. The Fourteenth Amendment 

states: 

All persons born or naturalized in the United States, and 
subject to the jurisdiction thereof, are citizens of the 
United States and of the State wherein they reside. No 
State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United 
States; nor shall any state deprive any person, of life, 
liberty or property without due process of law; nor deny 
to any person within its jurisdiction the equal protection 
of the laws, (Emphasis added) 

In the Sloughter House cases, a bare majority of the Supreme 

Court ruled, in 1873, that the phrase "privileges and immunities" 

referred exclusively to privileges and immunities "applicable to 

4? 
national citizenship" (e.g. the voting for congressmen or President) 

This interpretation continued until 1923, when the Supreme Court, in 

Meyer v, Nebraska, while holding unconstitutional a Nebraska statute 

forbidding the teaching of foreign languages to school children, 

declared that the word "liberty" in the Fourteenth Amendment: 

Denotes not merely freedom from bodily restraint but also 
the right of the individual to contract, to engage in any 
of the occupations of life, to acquire useful knowledge, 
to marry, establish a home and bring up children, to 
worship God according to the dictates of his own 
conscience, and generally to enjoy those privileges long 
recognized at common law as essential to the orderly 
pursuit of happiness by free men. (Emphasis added)4^ 

After this interpretation, the Supreme Court has ruled in case after 

case that the due process clause of the Fourteenth Amendment prohibits 
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all states from infringing on religious liberty. In Everson v. Board 

of Education, the first case related to religion and education to be 

ruled on the basis of the First Amendment, the Supreme Court stated: 

The meaning and the scope of the First Amendment, 
preventing establishment of religion or prohibiting the 
free exercise thereof, in the light of its history and 
the evils it was designed forever to suppress have been 
several times elaborated by the decisions of this Court 
prior to the application of the First Amendment to the 
states by the Fourteenth. The broad meaning given the 
Amendment by these earlier cases has been accepted by this 
Court in its decisions concerning an individual 's freedom 
rendered since the Fourteenth Amendment was interpreted to 
make the prohibitions of the First applicable to state 
action abridging religious freedom.44 

More specifically referring to the establishment clause. Justice Black 

continued in Everson: "There is every reason to give the same 

application and broad interpretation to the 'establishment of religion' 

clause." There is no doubt, after this declaration, that the full 

intent of the religion clauses of the First Amendment is made 

applicable to the states through the Fourteenth. 



Chapter V 

The States' Constitutional Response to the 

Establishment Clause during the 

Nineteenth Century 

According to the Tenth Amendment to the Constitution ''the powers 

not delegated to the United States by the Constitution, nor prohibited 

by it to the States, are reserved to the States respectively, or to 

the people." The passage of the First Amendment, consequently, did not 

bind the states. Theoretically, it was possible for any state to 

maintain religious establishment. Fortunately this never happened. 

The spirit of freedom that brought about the First Amendment inspired 

all states to write in their constitution their agreement with the 

principle of separation between church and state. The provisions made 

by the first revolutionary constitutions, still holding to some 

modified versions of religious establishment, were all eliminated by 

1833 when Massachusetts, the last state to give up the official 

church, amended its general assessment for the support of public 

worship and made it voluntary. 

There is no state member of the original Union, or entering into 

it after the Federal Constitution was adopted, that did not 

incorporate in its constitution during the nineteenth century both the 

right to the free exercise of religion and prohibitions against any 

kind of religious establishment. 

109 
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The provisions made by the states in their constitutions to 

protect religious liberty will be grouped in convenient categories for 

their study. The quotations given below have been selected as 

examples only from as many states as possible. Each selected quote, 

consequently, does not imply that the other states have no similar 

provisions. On the contrary, they all do. The purpose is to show 

how all states took religious liberty as a fundamental dimension of 

their constitutions. 

Lingering Traces of Religious Establishment 

Although by 1833 most forms of religious establishment had been 

banned from the states, there remained lingering traces of intolerance 

written in some state constitutions as late as the end of the 

nineteenth century. The holding of public office and the eligibility 

to act as witness and juror continued to be conditioned by some state 

constitutions to the profession of religious belief. Oaths and 

affirmations, as well as declarations of faith remained as 

constitutional requirements for the exercise of certain public 

functions in a few states. But some official privileges were also 

kept. Some examples follow. 

The constitution of South Carolina of 1895 barred nonbelievers 

from the office of governor, Arkansas extended this prohibition 

for holders of all public offices, in 1864. Similar prohibitions 
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are found in the constitutions of Tennessee (1870), North Carolina 

(1865), and Mississippi (1817), 

Maryland required a declaration of faith from any holder of 
3 

public office (1864), and established religious limitations for 

witnesses and jurors (1867), Oaths and affirmations were maintained 

5 6 

by Nebraska, Kansas, Oregon, Colorado and Idaho until 1889, Nevada 

granted "toleration" instead of religious freedom, 

Tennessee enacted provisions, in 1870, "to secure equal 

participation to each and eyery denomination of religious societies 
g 

... of the profits from land grants for the support of religion." 

And Mississippi declared in 1890 that "the rights hereby secured 

shall not be construed . . . to exclude the Holy Bible from use in 
9 

any public school of this state-" 

Free Exercise of Religion 

The right to the free exercise of religion was explicitly affirmed 

by eyery state of the Union. A few states, like Iowa, adopted the same 

text of the First Amendment, others selected different versions whose 

fundamental theme is always the same: complete freedom of religion. 

The constitution of Rhode Island of 1842 prefaced its declaration 

of religious liberty by rooting it into its glorious tradition of the 

"livelie experiment""^^ The preamble to the declaration of religious 
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liberty in the constitution of Connecticut of 1818, is typical of the 

ones used by most states: 

Art, VII, sec, 1. It being the duty of all men to worship 
the Supreme Being, Great Creator and Preserver of the 
Universe, and their right to render that worship in the 
mode most consistent with the dictates of their conscience,H 

The constitution of Virginia in 1830 states the logical conclusion 

to these preambles: "All men shall be free to profess, and by argument 

to maintain their opinions in matters of religion," Therefore, 

affirmed Indiana in 1816: "No human authority can, in any case 

13 whatsoever, control or interfere with the rights of conscience." 

Legal Protection to All Sects 

Shortly before the turning of the nineteenth century, the United 

States Congress urged all states to encourage virtue and prevent vice. 

In keeping with these recommendations, the state constitutions of 

Arkansas, Ohio, and Kansas made provisions as the following from 

Nebraska: 

Bill of Rights. Sec, 4. Religion, morality and knowledge, 
being essential to good government, the general assembly 
shall enact suitable laws to protect eyery religious 
denomination in the peaceable enjoyment of its own mode of 
public worship, and to encourage schools and the means of 
instruction.14 

In 1868, the constitution of South Carolina and of Texas assigned 

the legislature the duty to pass laws protecting eyery religious sect: 

Art. I, sec. 3. It shall be the duty of the legislature 
to pass such laws as shall be necessary to protect every 
religious denomination in the peaceable enjoyment of 
their own mode of public worship.16 
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Legal Privileges for Religious Sects 

The complete elimination of all official privileges to religious 

sects was one of the most common and pressing concerns among the 

states, Althouth the wording of all their declarations of religious 

liberty clearly eliminated all kinds of preferential treatment to any 

religious sect, yet, the majority of the states made specific provisions 

in their constitutions to prevent any relapse into the slightest form 

of establishment, Maine, one of the strongholds of religious 

establishments, stated in its constitution of 1819: "No subordination 

or preference of any one sect or denomination to another, shall ever 

16 
be established by law." 

Traditional ways of favoring the official church such as 

mandatory attendance to worship and imposed taxes, rates, or levies to 

support ministers and churches, were forever banned. The constitution 

of Michigan, of 1835, 

Art. I, sec. 4. And no person can of right be compelled 
to attend, erect, or support against his will any place of 
religious worship, or pay any tithes, taxes or other rates 
for the support of any minister of the gospel or teacher 
of religion. 17 

Mandatory assessments for building and repairing places of worship 
1 o 

were prohibited by Vi rg in ia in 1863. The const i tut ion of Oregon of 

1857 forbade appropriations for payments of rel ig ious services in ei ther 

house of the leg is la tu re . 
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Civil Rights and Religion 

During colonial America the most severe penalty against dissidents 

was the loss of civil rights, complete or partial, depending upon the 

level of dissent and upon the degree of toleration of each colony. 

The state constitutions fully eliminated official intolerance, and 

with it all legal privations of civil rights. The constitution of 

Iowa, of 1857, declared: 

Art. I, sec, 4. No person shall be deprived of any of his 
rights, privileges or capacities, or disqualified from 
the performance of any of his public or private duties 
. , . in consequence of his opinion in the subject of 
religion.20 

The constitution of Georgia, of 1877, enacted that "No inhabitant 

of this state shall be molested in person or property, on account of 

21 
his religious opinions." California, in 1879, specified that no 

person could be rendered incompetent to be a witness or juror, on 

22 
account of his opinions on matters of relgion. The state of 

Washington, in 1889, ruled: "Nor shall any person be questioned in 

any court of justice, touching his religious beliefs to affect the 

23 
weight of his testimony," 

Religious tests, oaths, and declarations, as conditions for 

public office, were eliminated by most state constitutions. It is not 

implied here that those states that maintained them used them, nor is 

it suggested that any citizen was deprived of his civil rights on 

account of his refusal to take such tests, oaths, and declarations. 



115 

Ministers in Public Office 

Ministers, and clergymen in general, were prohibited from holding 

public office in some states. This policy was favored by Jefferson 

and opposed by Madison, as it protected, on the one hand, the free 

civil action of the state from the intromission of church officials, 

but denied these officials, on the other, the full fruition of their 

civil rights on account of religion. 

The constitution of Louisiana, of 1845, established, that no 

24 minister could be eligible for governor of the state. The 

constitution of 1812, 1845, and 1864, prevented all clergymen from 

25 public office. These prohibitions were eliminated in the 

constitution of 1868. 

Mississippi, in 1817, denied ministers the right to become 

governors or lieutenant-governors, or members of either branch of the 

2fi 
general assembly. Similarly, Kentucky in 1840 barred ministers 

27 from the governorship of the state. The constitution of Tennessee, 

of 1796, excluded ministers from membership in either branch of the 

28 
legislature. New York declared, in 1820: 

No minister of the gospel, or priest of any denomination 
whatsoever, shall at any time hereafter, under any 
pretence or description whatever, be eligible to or capable 
of holding any civil or military office or place within the 
state.29 
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Religious Liberty and Peace and Order 

Several state constitutions stipulated that religious liberty 

cannot justify civil disorder or any form of abuse and licentiousness. 

This sound and logical measure firmly outlawed the uncontrolled 

misbehavior that had often been prompted by religious fanaticism. 

Alabama, Maine, and Maryland granted every citizen the free 

exercise of religion, provided "he does not obstruct others in their 

30 religious worship," The constitution of Colorado of 1876 declared: 

Art, II, sec, 4. But the liberty of conscience hereby 
secured shall not be construed to , . . excuse acts of 
licentiousness, or justify practices inconsistent with the 
good order, peace and safety of the state,31 

Montana and Idaho in their constitutions of 1889, included bigamy and 

polygamy among the acts of licentiousness not tolerated under pretence 

32 of religious freedom. 

In summary, all states made general as well as very concrete 

provisions for the most effective protection of religious liberty. No 

less than thirty-eight states wrote general declarations granting the 

exercise of the right to worship and maintain religious opinions, 

according to the dictates of each one's conscience. At least 

thirty-two state constitutions specifically banned all forms of 

preference to any religious sect. Thirty states forbade, in clear 

terms, compelling any person to attend any church, or to pay taxes, 

tithes, or any other assessment for the support of ministers and 

ministries. Thirty-one states have written in their constitutions 
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unequivocal prohibitions to deprive any citizen of his civil rights on 

account of religion. Twenty-four states enacted the total elimination 

of religious tests, as conditions to hold public office or trusts. 

And, no less than twenty-three state constitutions cautioned citizens, 

that religious liberty could not justify conduct destructive of peace 

and order. 

This impressive record is an eloquent testimony to the spirit of 

religious freedom that lives in the fundamental laws of this country, 

and to the firm determination of its leaders and legislators to 

establish the best legal guarantees possible for the free exercise of 

religious liberty by all American citizens. The contrast between the 

religious intolerance of the colonial experience and the freedom of 

religion that followed the enactment of the Bill of Rights is simply 

outstanding. This contrast is clearly observable in the state 

constitutions of the nineteenth century that for the most part say NO 

to what the colonial charters and codes said YES. 



Chapter VI 

Religious Liberty in Education and the 

State Constitutions of the 

Nineteenth Century 

Religious leaders have always considered schools of primary 

importance in their apostolic work. Nothing can be more effective 

for the strengthening and spreading of their religious beliefs and 

moral values, they think, than to reach the hearts and minds of 

young people early in their life. Accordingly, colonial America 

witnessed the birth and growth of many denominational schools whose 

purpose was unquestionably religious. Moreover, the established 

churches often administerd denominational schools fully supported by 

public funds. 

The transformation experienced by the Constitution of the United 

States by its pervading spirit of religious liberty, which 

crystalized in the religion clauses of the First Amendment, did not 

reach education directly. Education is one of the areas not entrusted 

to the Constitution by the states. It remained, therefore, under the 

power of each state. However, the spirit of religious freedom that 

prompted the states to enact constitutional protections for religious 

liberty, also influenced state legislatures to make some specific 

provisions concerning the estremely delicate relations between 

government and religion in education. These provisions removed state 

118 
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support of denominational schools, and initiated the trend towards 

the lofty neutrality in religious matters that characterizes the 

present official posture of the public school. 

The Dual Educational System: Public and Private Schools 

The contemporary American public school bears no similarity with 

the colonial school. Its size and scope are radically different. The 

colonial school did not open its doors to everyone. Its fundamental 

purpose was to serve the religious needs of the established church and, 

therefore, it was entirely dependent upon denominational control. The 

contemporary public school exists on the principle of universal 

education, it cannot be part of any religious establishment, it is 

constitutionally free from any denominational control, and its purpose 

is exclusively secular. The strict nonreligious character of the 

public school prompted Americans to search for an alternative form of 

religious education in the development of private denominational 

schools. In addition, there have been continuous efforts to maintain 

a religious dimension in the public school through practices of a 

religious nature, such as voluntary prayer and the reading of the 

Bible. 

During the nineteenth century western nations began to accept the 

principle of universal education. Christian churches, consequent 

with their age-old claim to the control of the formal education of 

their children, immediately became the most successful promoters of 
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universal elementary education in Europe, Their parochial schools 

grew more rapidly than state schools and enrolled larger numbers of 

children. According to Frances X, Curran, in his book The Churches 

and the Schools, American Protestants departed from this Christian 

tradition. Confronted with the difficulty of maintaining their 

parochial school systems with no state support, "they relinquished 

the education of their children to the only other claimant, the state, 

provided, however, that the state schools be Protestant schools." 

Not all Protestant churches surrendered their right to educate 

their children. They maintained their private schools. However, the 

single largest denomination in full support of parochial schools was 

Catholicism. American Catholics whose numbers had fastly grown with 

the large migrations of European Catholics, mainly from Ireland, Italy, 

and Poland, immediately developed an impressive net of parochial 

schools which, by 1950, enrolled over six million children. 

The consequent split between public and parochial school was 

intensified by the necessity of employing schools to the formation of 

a unified nation out of the disparate European strains that were 

building America, This important civil unification was carried on by 

public schools under the sign of Protestantism. The Catholic Church 

generally considered alien and increasingly composed of non-British 

immigrants, was envisioned as a threat to Americanization. Catholic 

schools were, consequently, labeled "un-American," in post Civil War 
2 

America, an unfortunate prejudice that still lingers. 
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The issue of religious liberty in education soon surfaced in 

two different but inter-related areas: religion in public schools and 

public aid to private schools. The state legislatures during the 

nineteenth century and the Supreme Court during the twentieth century 

have made attempts to define the limits of the separation between 

church and state in education along the lines of this American 

dichotomy: public non sectarian schools and private religious schools. 

These constitutional enactments were clearly divided in two groups: 

the first, banning all religious practices from public schools, the 

second, prohibiting public aid to private schools. 

The Blaine Amendment 

Motivated, perhaps, by the persisting disputes over public aid to 

private schools, which were raging in some eastern states. President 

Grant, in his annual message of 1876, recommended an amendment to 

the United States Constitution prohibiting both the teaching of 

religion in public schools and the granting of public aid to any 

religious sect or denomination. James G, Blaine, a few days later, 

introduced a resolution for such constitutional amendment: 

No state shall make any law respecting an establishment of 
religion or prohibiting the free exercise thereof; and no 
money raised by taxation in any state for the support of 
public schools, or derived from any public funds therefore, 
nor any public lands devoted thereto, shall ever be under 
the control of any religious sect or denomination nor 
shall any money be raised or land so devoted be divided 
between religious sects or denominations. 
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This resolution resuscitated Madison's fifth proposal to the Congress 

of 1789: "No state shall violate the equal rights of conscience . . . "^ 

and added provisions to prevent any public funds to be disbursed among 

sects or religious denominations. It did not prohibit public schools 

from teaching religion. 

The direct intent of this amendment was to impose upon the states 

the obligation not to grant preferential aid to religion. It was 

specifically limited to the states and did not impose any restrictions 

on the Federal government beyond what was already imposed by the First 

Amendment. The House passed Blaine's resolution overwhelmingly. The 

Senate did not. Critics of the failed Blaine amendment contend that 

its defeat was caused by the political partisan divisions of the 

Congress and by the belief, on the part of many legislators, that this 

amendment was unnecessary, since the states had already adequately 

provided for religious liberty in their constitutions. 

There was, nevertheless, an interesting procedure adopted by 

Congress at this time. Every new state admitted to the Union after 

1876 was compelled by Congress to include in its constitution a 

provision for the establishing and maintaining of a public school 

system "free from sectarian control," procedure verified by Justice 
5 

Frankfurter in his concurring opinion in the McCollum case. 

The rest of this chapter will offer the reader ample information 

to verify the adequacy of the state constitutions' provisions to 

protect religious liberty in public schools and to prevent the granting 

of public aid to private denominational schools. 
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General Provisions for Religious Liberty in Education 

By the end of the nineteenth century, twenty-eight states had 

written special articles in their constitutions concerning education, 

nine states between 1848 and 1874, and nineteen during the last quarter 

of the century. The timing of the legislatures' concern with including 

education in the state constitutions coincides with the spread in the 

United States of the principle of universal education as a fundamental 

aim of the government. 

Concerning religious liberty in education, twenty-four state 

constitutions enacted specific prohibitions against granting any form 

of public aid to denominational schools, and only twelve made 

provisions forbidding religious instruction and other religious 

practices in public schools. The earliest constitutional 

reference to education appears in the constitution of Pennsylvania of 

1776, establishing the duty of the state to provide public education: 

"A school or schools shall be established in each county by the 

legislature." North Carolina emphasized this governmental duty in 

its constitutional Declaration of Rights of 1868: "The people have a 

right to the privilege of education and it is the duty of the state to 
o 

guard and maintain that right." 

The complete divorce between the religious and the secular in 

public education did not immediately come about, as evidenced by the 

following enactment of the constitution of Missouri of 1817, repeated 

by other state constitutions: 
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Art, VI, sec, 16. Religion, morality and government being 
essential to good government, the preservation of liberty 
and the happiness of mankind, schools and the means of 
education shall forever be encouraged in this state.9 

The text of this article clearly suggests that schools are the means to 

instill religion, morality, and knowledge, and that it is the duty of 

the government to protect the religious dimension of the school, a 

protection fully in agreement with the colonial practices, and 

centainly expected by most nineteenth century American religious 

denominations. 

Finally, the Bill of Rights of the constitution of Kentucky, of 

1890, insisted on the freedom of choice in the selection of school for 

one's own children: "Nor shall any person be compelled to send his 

child to any school which he may conscientiously oppose." The 

protection provided here by Kentucky was extended to all Americans by 

the Supreme Court ruling in Pierce v. Society of Sisters, in 1925, 

ruling hailed by many as the Magna Charta of private education and which 

will be discussed in detail in Chapter XI. 

Provisions Against Religious Practices in Public Schools 

As indicated earlier, only twelve states made specific provisions 

concerning religious liberty in public schools. The Congress of the 

United States directed all states joining the Union after the failed 

Blaine Amendment, 1876, to include provisions in their constitutions 
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for the formation of a public school system free from sectarian 

control. The constitution of North Dakota of 1889, as an example, 

reads in part: 

Art. 8, no. 147. A high degree of intelligence, 
patriotism, integrity, and morality on the part of eyery 
voter in a government by the people being necessary in 
order to insure the continuance of that government and the 
prosperity and happiness of the people, the legislative 
assembly shall make provisions for the establishment and 
maintenance of a system of public schools which shall be 
open to all children of the State of North Dakota and free 
from sectarian control, (Emphasis added)12 

The constitution of Nebraska, in 1875, specifically banned 

religious instruction in public schools: 

Art. VIII, sec, 11. No sectarian instruction shall be 
allowed in any school or institution supported in whole or 
in part by the public funds set apart for educational 
purposes.^3 

Six other state constitutions made similar provisions: Colorado, Idaho, 

Nevada, South Carolina, Wisconsin, and Wyoming. 

In 1889, Idaho enacted a constitution that includes more detailed 

prohibitions concerning religious educational materials: 

Art, IX, sec. 6. No books, papers, tracts or documents of 
a political, sectarian or denominational character shall 
be used or introduced in any schools established under the 
provisions of this article, nor shall any teacher or any 
district receive any of the public school moneys in which 
the schools have not been taught in accordance with the 
provisions of this article.14 

Mississippi registered a constitutional exception of particular 

significance in its Bill of Rights of 1890: "The rights thereby secured 

shall not be construed . . , to exclude the Holy Bible from use in any 

public school of this state, "-̂^ 
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At least five states, California, Idaho, Montana, Utah, and 

Wyoming, extended to public schools the prohibition of requiring 

religious tests or qualifications as conditions for enrollment or 

employment. The constitution of Montana, of 1889, reads in part: 

Art. IX, sec. 9. No religious or partisan test or 
qualification shall ever be required of any person as a 
condition of admission into any public educational ,̂  
institution of the State, either as a teacher or student. 

In like manner, California, Montana, and Wyoming forbade requiring 

attendance by public school students and teachers to religious 

services. Article IX of the constitution of California, or 1876, 

states: "And no teacher or student of any such institution shall ever 

be required to attend or participate in any religious services 

whatsoever." 

It must be noted here that only twelve state constitutions 

specifically prohibited religious practices in public schools: 

California, Colorado, Idaho, Montana, Nebraska, Nevada, North Dakota, 

South Carolina, Utah, Washington, Wyoming, and Wisconsin. Excepting 

South Carolina, all of these states were among the youngest in the 

nation. None had confronted, in a significant way, the grave effects 

of the large immigration faced by the East: rapid change in ethnic and 

cultural composition, fast growth of religious minority groups, and 

serious, at time bitter, confrontations, on account of private school 

demands for direct public financial support. 
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Provisions Against Any Form of Public Aid to Private Schools 

Contrasting with the rather small number of state constitutions 

which contain prohibitions of religious instruction and practices in 

public schools, there are at least twenty-four states which declare, in 

clear and firm terms, their absolute prohibition of granting public 

aid to any denominational school. Two examples mirror the content of 

these constitutional prohibitions. Art. IX, sec. 1 of the 

constitution of Arkansas, of 1868, reads in part: "But no religious or 

other sect or sects shall ever have any exclusive right to or control 
1 o 

of any part of the school funds of the State." With more explicit 

details, the constitution of Illinois, of 1870, states: 

Art. VIII, sec. 3. Neither the general assembly nor any 
county, city, town, township, school district or other 
public corporation shall ever make any appropriation or 
pay from any public fund whatever in aid of any church or 
sectarian purpose, or to help or sustain any school, 
academy, seminary, college, university, or other literary 
or scientific institution controlled by any church or 
sectarian denomination whatever. (Emphasis added)19 

Since the United States Constitution does not give the Federal 

Government any responsibility concerning education and, accordingly, 

makes no provisions for it, education remains a state responsibility. 

By the middle of the nineteenth century all states had subscribed to 

the concept of universal education and begun a successful drive towards 

developing free public schools available to all children. This process 

transformed the denominational colonial school into a secular public 

school and divided American education in two clearly different 
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categories: public schools constitutionally free from denominational 

control, and private (mostly Catholic) religious schools. Twenty-four 

state constitutions made provisions concerning religious liberty in 

education. All of them forbade public aid to private schools, but 

only twelve prohibited religious practices in public schools, A 

further examination of these state constitutions reveals that none of 

the original states of the Union made any constitutional provision 

concerning religion in public schools, and that only five, Delaware, 

New Hampshire, New York, North Carolina, and Pennsylvania specifically 

forbade public aid to denominational schools. 

In concluding this chapter, it can be stated that although the 

spirit of the First Amendment had effectively influenced state 

legislators throughout the nation to write into the state 

constitutions firm guarantees for religious liberty, yet this 

enthusiastic implementation of the principle of separation between 

church and state did not fully extend to education. The lukewarm 

support to eliminating religion from public schools may have been 

caused by the strong and old American tradition of considering 

religious instruction as the primary purpose of formal education. The 

more generalized constitutional prohibitions against any public aid to 

private schools may be atributed to the equally strong and old 

anti-Catholic prejudices prevalent among American legislators. Against 

this historical background, the necessity of further implementation of 

the establishment clause in education appears necessary. This is the 
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task carried on by the United States Supreme Court, particularly 

between 1930 and 1980, through their rulings in cases relating to 

religious practices in public schools and public aid to private schools 

The rationale exhibited by these rulings will be examined in Parts III 

and IV. The insufficient state constitutional concern for provisions 

dealing with religious liberty in education, and the unpopularity of 

the Supreme Court rulings on this matter indicate that this delicate 

issue has not found an adequate and satisfactory solution. The 

relation of the church and state to education promises to remain a 

much agitated question among Americans, 



PART III 

THE SUPREME COURT >.ND THE SECULARIZATION 

OF THE AMERICAN PUBLIC SCHOOL 

The implementation in the field of education of the principle of 

separation betv/een church and state signified the necessity of 

secularizing the public school. A fundamental change like this could 

not simply happen overnight. It began early in the nineteenth century 

with the movement towards the elimination of sectarianism from the 

public schools. It was greatly advanced by the Supreme Court rulings 

on tho constitutionality of released time for religious instruction, on 

the reading of the Bible, and on the recitation of prayers in public 

schools. It has resulted in criticism by many Americans dissatisfied 

with educational secularism, thus confirming Justice Brennan's remark 

in Abington School District v. Schempp: The Court's historic duty to 

expound the meaning of the Constitution has encountered few issues 

more intricate or more demanding than that of the relationship between 

religion and the public school." 

Part III of this study will examine the Supreme Court decisions 

in cases related to religion in public schools. This examination will 

describe the stands taken by the Court as well as trends set by its 

opinions towards secularization of the public educational system. 
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Chapter VII 

The Frame of Reference 

The examination of the Supreme Court decisions on religion in 

public schools will proceed within a framework provided by the 

historical background for the secularization of public school and 

by the constitutional principles followed by the Court. This chapter 

will first review the evolution of the public school from its colonial 

beginnings to the present; next, it will convey the meaning of the 

establishment clause as stated by the Supreme Court in Everson v. 

Board of Education (1947); and finally, it will suggest an analytical 

rubric for the understanding of the Court's decisions 

From the Colonial Religious School to the 

Contemporary Public School 

The American secular school of today is founded on the religious 

school of the colonial years. The concept of public education divorded 

from denominational control was foreign to colonial America. As 

Charles and Mary Beard commented in The Rise of American Civilization, 

"The idea of elementary schools supported by taxation, freed from 

clerical control and offering instruction to children of all classes, 

found no expression in colonial America." 

Massachusetts was the first colony to open a public school, in 

1635, financed out of the public treasury. Massachusetts was also the 

i'irst colony to pass a compulsory education law, in 1642. When, in 
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accordance with this law, township schools were established, town and 

church were identical, and there was no church-state problem in 

education. This law required that the parents of children be assured 

"especially of their ability to read and understand the principles of 
3 

religion," 

Although this New England free, tax-supported, religious public 

school ultimately prevailed, there were also other kinds of schools in 

colonial America, The middle colonies developed a school system of 

the parochial type, financed and operated by the local clergy. The 

South ran schools mostly for the upper classes. The lower economic 

classes had access only to apprentice schools where reading and 

writing were incidental to the teaching of a trade. 

After the Revolutionary War, the Continental Congress declared 

"a high and binding duty of government to support schools and advance 

the means of education." But the Constitutional Convention felt 

that education should be a duty of the state rather than of the 

federal government. The states accepted this responsibility. The 

second half of the nineteenth century witnessed the crystalization of 

the states' concern for public education: the public school system 

at the state level spread throughout the entire nation. 

Three assumptions made possible the rapid expansion of free public 

education in this country: first, that the legislature has the power to 

tax all citizens--even the childless and those whose children attend 

private school s--in order to provide free public education for all; 
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second, that the legislature has the power to require every parent 

to provide for his children a basic education in secular subjects; and 

third, that the education provided by the state in the free public 

schools must be secular. None of these assumptions has been accepted 

by all Americans. For many, education is primarily a parental 

responsibility and not a function of the state. Paying taxes for 

other people's children does not convince parents who send their 

children to private schools. The exclusive secular nature of public 

schools remains unacceptable to many religious people. It is not 

difficult to see why the secularization of public schools has not come 

about so readily. 

The secularization of the public school began early in the 

nineteenth century. Its reasons were varied: the sectarianism of 

many competing sects; the need of an education not only concerned 

with religious values, but also interested in developing civic 

virtues, and in advancing the sciences; the influence of rationalism 

and humanism; the rise of nationalism; and the large immigration of 

European Catholics, mainly from Ireland, Italy, and Poland. 

One of the most distinguished crusaders for the elimination of 

sectarianism in public schools was Horace Mann from Massachusetts. He 

summarizes his philosophy as follows: 

That our public schools are not theological seminaries is 
admitted. That they are debarred by law from inculcating 
the peculiar and distinctive doctrines of any one religious 
denomination amongst us, is claimed; that they are also 
prohibited from even teaching that what they do teach is 
the whole of religion, is equally certain. But our system 
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earnestly inculcates all Christian morals; it founds its 
morals on the basis of religion; it welcomes the religion 
of the Bible; and in receiving the Bible, it allows it to 
do what it is allowed to do in no other system, to speak 
for itself.5 

Mann defended the teaching in public schools of a basic core of 

Christianity. According to him, this form of religious instruction did 

not constitute sectarianism, as it embraced all Christians, Protestants 

of all denominations as well as Catholics. 

The teaching of the core of Christianity became acceptable to 

Protestants. Catholics and Jews did not go along with this approach. 

Catholics, particularly, refused to accept a solution that satisfied 

Protestant sects at the expense of non-Protestants. When Catholic 

immigration increased and Catholics concentrated in cities, 

particularly along the Atlantic coast, they became a highly articulated 

segment of the population. Many Catholic parents, at the urging of 

their parish priests, protested and even resorted to legal action 

in order to prevent their children from being subjected to Protestant 

teaching in public schools in violation of their conscience. 

Leo Pfeffer, commenting on the impact of Catholics in the 

secularization of public schools, writes: 

Those to whom the American secular public school is one of 
the supreme achievements of our democracy should never 
forget the debt they owe to the Catholic Church and 
Catholic parents. The triumph of the secularization of the 
public school was in no small measure due to the 
persistance of the Church and the courage of Catholic 
parents in refusing to sacrifice their claims of conscience 
by yielding to a settlement that was entirely satisfactory 
to the Protestant majority.^ 
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It must be clarified at this point that Catholics assumed this 

position not out of love for secularism. Their motivation was quite 

different and far reaching. They wanted either the right to teach 

Catholicism to their children in public schools, or a fair share of 

the public funds of education in order to establish their own parochial 

schools. Neither of these desires has come true. 

The First Secularization Conflicts. Apart from the struggle, at 

times bitter, witnessed by the eastern states on account of the 

teaching of religion in public schools, the process of secularization 

continued. Religious denominations sought new alternatives to teach 

their children the principles and morals of their respective faiths. 

Among the solutions chosen the most effective has been the founding of 

private religious schools. Several denominations initiated their own 

parochial school system. Unfortunately, most of them abandoned this 

alternative because it soon became too costly. Catholics strongly 

supported this approach and developed a wide and powerful net of 

parochial schools. 

Many Protestant groups insisted in looking for other solutions 

within the public school. Teaching Protestantism and excusing 

non-Protestants, granting school credit for outside religion courses, 

teaching the common core of the major faiths, objective teaching about 

religion, and separate teaching of each faith have been attempted with 

varying degrees of success. The most popular of all of these 

proposals is to allow each major religious denomination to give 
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religious instruction to their own children during school hours, 

through programs arranged in cooperation with public school 

authorities. This pattern is known as "released time" for religious 

instruction. It is based on the assumption that the public school 

unduly monopolizes the child's time and that the churches are entitled 

to their share of it. The first organized attempt to implement this 

concept took place at Gary, Indiana, in 1914. By 1947, a variety of 

local "released time" programs for religious instruction enrolled over 

two million children in more than 2,200 communities. Local "released 

time" programs differ in many respects. The United States Supreme 

Court tested the constitutionality of two of them in McCollum v. 

Board of Education (1948) and in Zorach v. Clauson (1952), forbidding 

religious instruction in the school, during school hours, but 

permitting the early release of students from school so that they may 

receive religious instruction in their own places of worship. 

Among the efforts to preserve the traditional religious dimension 

of the public school, some religious groups successfully sought the 

passage of statutory provisions for daily devotional exercises. At the 

turn of this century, Massachusetts had a law making morning prayer and 

Bible reading obligatory. By 1910, eleven states had joined 

Massachusetts with similar statutes. The reading of the Bible was 

defended on several grounds: the Bible is the foundation of the 

American culture and of the American public school; the Bible is 

nonsectarian, it can be accepted by all and its reading in the school 
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can give offense to no one; the Bible is the greatest work of 

literature of western civilization; and children unwilling to 

participate in Bible reading can always be excused. The opposition 

argued that the nonsectarianism of the Bible was a fiction; that 

children were directly or indirectly coerced to participate; and that 

the Bible was not read as a work of literary art but as an act of 

devotion. The arguments were heated, the court rulings contradictory. 

The final decision came from the Supreme Court which, in School 

District of Abington Township v. Schempp (1963) declared such reading 

unconstitutional, 

Bible reading in the public schools was often accompanied by the 

singing of religious hymns and by the recitation of prayers, 

particularly of the Lord's prayer. Some courts, which had held the 

Bible and its reading nonsectarian, had no difficulty in so holding the 

recitation of the Lord's prayer, thus offending quite deeply the 

religious feelings of the Jewish population. In an effort to obviate 

the sectarianism of the Lord's prayer, the New York State Board of 

Regents prepared an interdenominational prayer whose content was 

considered acceptable to all religious groups. The Supreme Court, in 

Engel v. Vitale (1962), ruled this prayer unconstitutional. 

It can be affirmed that the secularization of the public school 

was substantially completed by the rulings of the Supreme Court in the 

cases mentioned above. These decisions, nevertheless, were not without 

foundations. On the contrary, they were preceded by holdings from 
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local and state courts. In fact, the courts of half a dozen states 

found mandatory religious exercises in public schools in violation of 

their respective state constitutions. Two examples became significant 

precedents for the rulings by the Supreme Court on the permissibility 

of religious practices in public schools. The Illinois Supreme Court, 

in Ring v. Board of Education, stated: 

The public school is supported by the taxes which each 
citizen, regardless of his religion or his lack of it, is 
compelled to pay. The school like the government is simply 
a civil institution. It is secular and not religious in 
its purposes. The truths of the Bible are the truths of 
religion, which do not come within the province of the 
public school . . . . The constitution and the law do not 
interfere with such teachings, but they do banish 
theological polemics from the school , . . not from any 
hostility to religion, but because it is no part of the 
duty of the state to teach religion.^ 

The Supreme Court of South Dakota, in Finger v. Weedman affirmed: "The 

State as an educator must keep out of this field [of devotional 

exercises], and specially is this true in the common school, where the 
g 

child is immature, without fixed religious convictions." The 

rationale of these rulings is no different from the reasons advanced by 

the Supreme Court in support of its decisions forbidding religious 

instruction and devotional exercises in public schools. Moreover the 

holdings of the supreme courts of Illinois and South Dakota reflect 

the feeling generalized across the nation that the secularization of 

the public school was necessary for the effective separation of church 

and state- The Supreme Court of the United States did not initiate 

the secularization of the public school, it only brought it closer to 

completion. 
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The decisive participation of the Supreme Court in the process of 

secularization of the public school began in Everson v. Board of 

Education. The Court in this case defined the meaning of the 

establishment clause and declared that this clause through the 

Fourteenth Amendment applied also to the states. This definition and 

this declaration will be reviewed next. 

Meaning of the Establishment Clause: Everson v. Board of Education 

The Supreme Court has based most of its decisions concerning 

religion and education on the establishment clause of the First 

Amendment. The power of this amendment over the states became clear 

only after the Court declared that the various freedoms guaranteed 

by the First Amendment against infringement by Congress were equally 

guaranteed through the Fourteenth Amendment against infringement by 

the states. A New Jersey statute authorizing school boards of 

education to provide public and private school students free public 

transportation gave the Court the opportunity to confirm the marriage 

of the First and Fourteenth Amendments and to make a formal and 

fundamental interpretation of the meaning of the establishment clause. 

In Everson v. Board of Education (1947), the Court interpreted 

the meaning of the establishment clause, which constituted the 

foundation upon which it has built a rationale for its stand in cases 

dealing with religion in public schools and with public aid to private 

schools. The decision itself first contains an historical prelude. 
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The Court recalled the Virginia Bill for Religious Liberty which stated: 

"That no man shall be compelled to frequent or support any religious 

worship, place, or ministry whatsoever, nor shall be enforced, 

restrained, molested, or burthened in his body or goods, nor shall 

otherwise suffer on account of his religious opinions or 

belief" It recognized next that, although the First Amendment was 

motivated by the same intent to provide protection against governmental 

intrusion on religious liberty, yet several states "persisted for about 

half a century in imposing restraints upon the free exercise of 

religion and in discriminating against particular religious groups." 

Finally, the Court concluded that the Fourteenth Amendment makes the 

prohibitions of the First Amendment applicable to state action 

abridging the free exercise of religious freedom. More specifically, 

in reference to the establishment clause, the Court affirmed: "There 

is every reason to give the same application and broad interpretation 

12 to the 'establishment of religion' clause," 

After this historical preamble. Justice Hugo Black, delivering 

the majority opinion, interpreted the meaning of the establishment 

clause as follows: 

The "establishment of religion" clause of the First 
Amendment means at least this: neither a state nor the 
Federal Government can set up a Church. Neither can pass 
laws which aid one religion, aid all religions, or prefer 
one religion over another. Neither can force or influence 
a person to go or to remain away from church against his 
will or force him to profess a belief or disbelief in any 
religion. No person can be punished for entertaining or 
professing religious beliefs or disbeliefs, for church 
attendance or nonattendance. No tax in any amount, large 
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or small, can be levied to support any religious activities 
or institutions, whatever they may be called, or whatever 
form they may adopt to teach or practice religion. Neither 
a state nor the Federal Government can, openly or secretly, 
participate in the affairs of any religious organizations 
or groups or vice versa. In the words of Jefferson, the 
clause against establishment of religion by law was 
intended to erect "a wall of separation between church and 
state,"13 

Nothing can be omitted from this comprehensive statement without 

compromising the constitutional reach of the establishment clause of 

the First Amendment, The frequent references to this interpretation 

made by the majority opinions of the Court and by the concurring and 

dissenting opinions of the judges testify to the significant value 

attributed by the Supreme Court to this declaration. 

Several consequences have befallen the application of this 

interpretation. First, the establishment clause is fully applicable 

to the states and to the Federal Government. The expressions 

"neither a state nor the Federal Government" and "neither", repeatedly 

used by the text of this interpretation, leave no doubt as to the 

reach of the power of the First Amendment over the states. Second, 

the establishment clause takes *'eyery form of propagation of religion 

out of the realm of things which could directly or indirectly be made 

public business and thereby be supported in whole or in part at 

taxpayers' expense." Third, the intent of the First Amendment is 

to "create a complete and permanent separation of the spheres of 

religious activity and civil authority," According to this 

interpretation, the First Amendment outreaches the narrow prohibition 
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of establishing an official church, sect or creed. In the words of 

Justice William Brennan in a subsequent case, Abington School District 

V- Schempp: 

Government and Religion have discreet interests which are 
mutually best served when each avoids too close a proximity 
to the other. It is not only the nonbeliever who fears the 
injection of sectarian doctrines and controversies into the 
civil policy, but, in as high degree, it is the devout 
believer who fears the secularization of a creed which 
becomes too deeply involved with and dependent upon the 
government.16 

Fourth, the establishment clause demands a lofty neutrality from the 

state in its relations both with different groups of believers and with 

nonbelievers. This demand signifies no preferential treatment to any 

Christian sect, to Christians as such, to non-Christians, or to 

atheists. Fifth, the First Amendment does not imply hostility 

towards religion. "The state power is no more to be used so as to 

handicap religions than it is to favor them." And sixth, the 

establishment clause does not forbid governmental incidental assistance 

to religious institutions, such as fire and police protection and 

18 other services. 

It is important to underline at this point Justice Wiley B. 

Rutledge's explanation of the meaning of "religion" and the consequence 

of absolute prohibition of supporting it. He said in his dissenting 

opinion in Everson: 

"Religion" appears only once in the Amentment. But the word 
governs two prohibitions and governs them alike. It does 
not have two meanings, one narrow to forbid "an 
establishment" and another, much broader, for securing the 
"free exercise thereof." "Thereof" brings down "religion" 
with its entire and exact content, no more and no less. 
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from the first into the second guaranty, so that Congress 
and now the states are as broadly restricted concerning the 
one as they are regarding the other . . . , "Religion" has 
the same broad significance in the twin prohibition 
concerning "an establishment." The Amendment was not 
duplicitous. "Religion" and "establishment" were not used 
in any formal or technical sense. The prohibition broadly 
forbids state support, financial or other, of religion in 
any guise, form or degree. It outlaws all use of public 
funds for religious purposes.19 

This explanation will justify rigid stands on the part of some 

judges in cases where public aid was permitted only indirectly to 

private schools. The first of such cases was Everson itself. Justice 

Rutledge interpreted the reach of the establishment clause within the 

strict confines of absolute separationism, thus emphasizing the fact 

that the Everson understanding of the meaning of the establishment 

clause did no more than set some basic guidelines for its application, 

guidelines that were further defined by the Court in subsequent cases. 

Analytical Framework of the Supreme Court Decisions 

The Supreme Court has based most of its rulings in cases related 

to religion and education on the interpretation of the meaning of the 

establishment clause. For members of the Court a number of 

alternatives were available in making their decisions. The religion 

clauses of the First Amendment carry an inherent tension whose 

equilibrium must be carefully protected. On the one hand, the 

individual has the right to his religion and to exercise it freely. 

On the other hand, this free exercise cannot be aided by the 
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government, it must remain exclusively private. However, the concrete 

human conditions in which society evolves do not always provide a 

clear dividing line between the religious and the secular. Courts 

must intervene with prudent decisions aimed at preserving this 

equilibrium. After Everson, the Supreme Court has developed some 

procedures to help in the solution of specific instances brought to 

its examination. The members of the Court have employed these 

procedures along the lines of two opposite views of the separation 

between church and state required by the First Amendment: strict 

separationism and moderate cooperationism. 

Concerning the establishment clause, the Court has fashioned a 

three-part test which must be passed in full by any statute whose 

constitutionality is under question: the statute must have a secular 

legislative purpose; its principal or primary effect must neither 

advance nor inhibit religion; and it must not foster an excessive 

entanglement between government and religion. In reference to the 

free exercise clause, the Court has not set up a similar test. However, 

it has stated two important guidelines: first, the free exercise clause 

protects freedom of religious beliefs, but it does not guarantee 

freedom for all religious activities because religious practices must 

always remain under the law of the land; second, a violation of the 

free exercise of religion must be predicated on coercion, and the 

coercive effect of the statute must be fully substantiated. 

It must be noted at this point that the procedural test to detect 

violations of the establishment clause was used by the Court for the 
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first time in 1963, in Abington School Board v, Schempp, and then 

only in its first two parts. Also^ the guidelines for the verification 

of violations against the free exercise clause were stated by the 

Court in the same case. But the two opposite ideological views on 

separation between church and state, strict separationism and moderate 

cooperationism are already present in Everson (1947), the first 

Supreme Court case "which treats a problem of asserted unconstitutional 

involvement as raising questions purely under the establishment 

clause,"^° 

Spokesmen for these two views defend their positions. Strict 

separationists argue, first, that the slightest form of cooperation 

or accommodation of government with religion constitutes an 

impermissible breach of the wall of separation between church and 

state erected by the First Amendment; they also contend that according 

to the Constitution, religion must remain strictly private and that to 

permit any form of cooperation would mean to allow a serious threat to 

what the First Amendment intended to prevent. Moderate 

cooperationists respond that "the First Amendment does not say that in 

every and all respects there shall be a separation of church and 

21 state." They counter that it cannot be ignored "that we are a 

22 
religious people whose institutions presuppose a Supreme Being" and 

that the government through moderate forms of cooperation, such as 

encouraging religious instruction or adjusting the schedules of 

public events to sectarian needs, follows the best of American 
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traditions. They also believe that there is sufficient factual 

evidence of fully accepted official forms of cooperation that are 

deeply embedded in American public life, such as prayers in Congress 

and in the courts, patriotic symbols with clear references to God, 

and paid chaplains in the military and other official institutions. 

In examining the Court's rulings in the cases to be studied in 

Parts III and IV, the emphasis will not be placed in assigning 

victories to either view, but in understanding the rationale 

exhibited by the members of the Court in their opinions. This approach 

will reveal trends in the thinking of the Court which are of more 

significance than the voting that decided the adjudications. In effect, 

the ideological differences between separationists and cooperationists 

enlighten the dimensions of the issues involved in practicing 

separation between church and state, particularly in areas as delicate 

as education. Moreover, this approach will show that the lines 

separating these two groups are not absolutely defined. Shiftings 

occur among the members of the Court from one position to the other, 

resulting from the development of their thought as well as from 

changing circumstances. However, the framework provided above 

corresponds to the procedures followed and the positions maintained by 

the members of the Court in resolving the three main issues concerning 

religion in public schools from 1947 to 1980: released time for 

religious instruction, the recitation of prayers and the reading of the 

Bible, and the use of secular activities originated in religion, such 

as Christmas observances and the posting of the Ten Commandments. 



Chapter VIII 

Released Time for Religious Instruction 

Two landmark cases concerning specific programs of "released time" 

for religious instruction were heard by the Supreme Court: McCollum 

V. Board of Education and Zorach v. Clauson, the first on appeal from 

the Supreme Court of Illinois, the second on appeal from the Court of 

Appeals of New York. Both cases have great similarities but they were 

adjudicated differently. They will be studied together in order to 

facilitate an analysis of the rulings by the Supreme Court, 

The Facts in McCollum v. Board of Education (1948) 

Members of three major religious denominations (Jews, Catholics, 

and Protestants)organized in 1940 the Champaign Council on Religious 

Education in Champaign, Illinois, and sought approval from the Board of 

Education to offer religious instruction to public school children in 

grades four to nine, on the school premises and during school time, in 

classes held once a week, thirty minutes for the lower grades and 

forty-five for the upper grades. To protect the voluntariness of 

attendance to these classes, admission was allowed only upon the 

written request of parents, and only to classes designated by them. 

The teachers of religion were selected and employed by the council. 

They were not teachers in public schools, but had to be approved 

147 
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by the superintendent of schools. The cards used to obtain parental 

permission to attend these classes were purchased and prepared by the 

council but distributed by school employees. Students choosing to 

participate in the program were released from secular study for the 

religious instruction and were required to be present at the religion 

classes. Attendance slips furnished by the school were used to 

report absentees to the school authorities in the same manner as in 

any class. Students who did not choose to receive religious 

instruction were not released from public school duties and were 

required to pursue their secular studies. 

Mrs, Vashti McCollum brought action against the Champaign 

Board of Education in the Circuit Court of Champaign County, Illinois, 

charging that this joint public school-religious program violated the 

First Amendment. She petitioned that the Board of Education be 

ordered "to adopt and enforce rules and regulations prohibiting all 

instruction in and teaching of religious education in all public 

schools in Champaign District Number 71." The Circuit Court 

of Champaign County ruled that the school's religious education 

program violated neither the federal nor the state constitutional 

provisions invoked by McCollum, On appeal, the State Supreme Court 

affirmed and the case was taken to the Supreme Court which, in an 

eight to one decision, reversed the lower court's findings on March 

8, 1948. 
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The Facts in Zorach v. Clauson (1952) 

Four years later, a similar New York City program reached the 

Supreme Court. New York Education Law 3210 makes attendance in school 

compulsory, and, in subdivision I (b) provides that "absence for 

religious observance and education shall be permitted under rules that 
2 

the commissioner shall establish." The regulations by the State 

Commissioner of Education permit absence during school hours for 

religious observance and instruction outside the school grounds when 

conducted by a duly constituted religious body. These regulations 

further prescribe that the students obtain written requests from their 

parents or guardians in order to be excused from such training, that 

they have a copy of their registration filed with the public school 

authorities, that weekly reports of students' attendance at such 

religious school be filed with their principal or teacher, that one 

hour a week is to be allowed for such training, and that, where more 

than one religious school is conducted, the hour of release be the same 
3 

for all religious schools. In addition, the regulations of the Board 

of Education of the City of New York state that no announcements of 

any kind will be made in the public schools relative to the program, 

that the religious organizations and parents will assume full 

responsibility for attendance at the religious schools and will explain 

any failure to attend in the weekly reports, that students who are 

released will be dismissed from the school in the usual way, and that 
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there shall be no comment by any principal or teacher on attendance or 

nonattendance of any pupil upon religious instruction.^ Students not 

released for religious instruction must stay in the classrooms. 

Tessim Zorach and Esta Gluck, New York City taxpayers and 

parents of children attending its public schools, challenged the 

constitutionality of this program on the grounds that it violated the 

First Amendment in the same way as the program declared unconstitutional 

by the Supreme Court in McCollum v. Board of Education. The Appellate 

Division and a divided court of the New York Court of Appeals sustained 

New York Education Law 3210, the regulations by the State Commissioner 

of Education, and the regulations by the Board of Education of the City 

of New York. On appeal, the Supreme Court affirmed, on April 28, 1952, 

by a six to three vote. 

The Constitutional Issues 

The contradictory nature of the Supreme Court rulings on these two 

similar cases of "released time" for religious instruction recommends a 

careful determination of the constitutional issues in each of them, an 

attentive scrutiny of the bases for the holdings, and an examination of 

the opinions of the Court as well as of the concurring and dissenting 

opinions of the judges. Although the basic constitutional issue in 

both cases appears the same—the permissibility of released time for 

religious instruction in public schools--there are significant factual 
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distinctions that make the issue in each case distinct. The Illinois 

program required that religion teachers be approved by the 

superintendent of public schools, the New York program did not. In 

the Illinois scheme the record keeping of attendance and other public 

relations information related to the program were the direct 

responsibility of the public school, not so in New York where most of 

these activities were handled by the religious groups in charge of 

the program. Finally, Illinois allowed religious instruction on the 

school premises. New York off the school premises. 

In both cases, there was no direct financial support of religious 

instruction by the public school system. Public school teachers 

did not teach religion classes, but the teachers of religion were 

selected by the respective religious organizations from their own 

membership. Both programs had careful provisions to guarantee the 

free participation of students attending religious instruction. Both 

kept nonparticipating students in school engaged in regular school 

activities during the time scheduled for religious instruction. 

The Holdings of the Court 

The holdings of the Court reflect the differences in the issues 

at bar in each case. In McCollum the Supreme Court found that the 

facts of the Illinois program show the use of tax-supported property 

for religious instruction, and close cooperation between school 
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authorities and the Champaign Religious Council in promoting religious 

education. It ruled: 

This is beyond all question a utilization of the 
tax-established and tax-supported public school system to 
aid religious groups to spread their faith. And it falls 
squarely under the ban of the First Amendment.^ 

In Zorach the Supreme Court established a distinction between 

the use of the school facilities and structure as done in Illinois, and 

the accomodation of the school schedules to a program of outside 

religious instruction, as approved by New York, and held: 

In the McCollum case the classes were used for religious 
instruction and the force of the public school was used to 
promote that instruction. Here, as we have said, the 
public schools do no more than accommodate their schedules 
to a program of outside religious instruction. We follow 
the McCollum case. But we cannot expand it to cover the 
present released time program unless separation of Church 
and State means that public institutions can make no 
adjustments of their schedules to accomodate the religious 
needs of the people- We cannot read into the Bill of 
Rights such a philosophy of hostility to religion.o 

The Opinions in McCollum 

The holding of the Court in Zorach stated that the Court in 

Zorach followed McCollum, but that it could not expand its previous 

decision to cover the New York released time program. The analysis of 

the opinions of the Court in these two cases as well as of the 

concurring and dissenting opinions of its members will disclose the 

bases for the different rulings. 
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The Opinion of the Court in McCollum, Justice Black delivered the 

opinion of the Court which was based on the Everson interpretation of 

the establishment clause. The Court found the Illinois scheme in 

violation of this clause, but made no explicit reference to any 

violation of the free exercise clause of the First Amendment, It 

stated: 

Here not only are the State's tax-supported public school 
buildings used for the dissemination of religious doctrines. 
The State also affords sectarian groups an invaluable aid 
in that it helps to provide pupils for their religious 
classes through the use of the State's compulsory public 
school machinery. This is not separation between Church 
and State.' 

According to this statement, the Court declared the Illinois 

program unconstitutional because its religious purposes were aided by 

government on three accounts: the use of the public school premises 

for religious indoctrination, the use of the organizational set up of 

the public school system for the administration of the program, and 

the use of the state's compulsory school attendance laws to guarantee 

student enrollment in the program. In addition to these three 

violations of the establishment clause, the text of the opinion 

indirectly suggested a violation of the free exercise clause as well: 

"Pupils compelled to go to school for secular education are released 

in part from their legal duty upon the condition that they attend the 

religious classes." 

Responding to a challenge presented by counsel that the intent of 

the First Amendment was to forbid only governmental preference of one 
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religion over another, not an impartial governmental assistance to all 

religions. Justice Black rejected such contention and affirmed that 

the action taken by the Court did not constitute hostility towards 

religion. "For the First Amendment rests upon the premise that both 

religion and government can best work to achieve their lofty aims if 

each is left free from the other within its respective sphere." 

The strong support to the majority opinion was obvious. Justice 

Stanley F, Reed was the only dissenter. This support was strengthened 

by the concurring opinions filed by Justices Felix Frankfurter and 

Robert Jackson. 

Justice Frankfurter's Concurring Opinion, Joined by Justices 

Jackson, Rutledge and Burton, Justice Frankfurther stressed the 

unconstitutionality of the Illinois program by briefly reviewing the 

history of religious education in America and the place of the released 

time movement in that history. This view underscored the fact that the 

direct aim of the released time approach was to guarantee the attendance 

of public school children to religious instruction. The Sunday school 

and the week-day church school held after school hours failed, he 

stated, because they "tended to relegate the child's religious education 

to a minor role not unlike the enforced piano lesson." This failure 

motivated religious leaders to insist on a different alternative based 

on employing the child's business hours for religious instruction 

through the released time scheme planned in cooperation with public 
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school authorities. More specifically, examining the Illinois plan. 

Justice Frankfurter declared: 

The momentum of the whole school atmosphere and school 
planning is presumably put behind religious instruction, as 
given in Champaign, precisely in order to secure for the 
religious instruction such momentum and planning.H 

The violations of the establishment clause were accompanied, 

according to Justice Frankfurter, by powerful elements of inherent 

pressure by the school system in the interest of religion. The 

provisions to safeguard the freedom of the child to enroll in religion 

classes may have reduced the constraint, but did not "eliminate the 

operation of influence by the school in matters sacred to conscience 

and outside of the school 's domain . . . . The law of imitation 

operates . . . . The result is an obvious pressure upon children to 

attend."^^ 

Justice Frankfurter added another factor to be considered in the 

legal evaluation of the Illinois plan: the inculcation in the religious 

tenets of some faiths "sharpens the consciousness of religious 

13 differences at least among some of the children." Consequences like 

this are precisely the consequences against which the First Amendment 

to the Constitution was directed. Separation between church and state 

requires that government not only treat all religious sects equally 

but also that it abstain from fusing the functions of the government 

with the functions of religion. 
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Justice Jackson's Concurring Opinion, Justice Jackson had two 

reservations regarding the jurisdiction of the Court in the Illinois 

case, and warned about the sweeping consequences of the ruling in 

McCollum. According to Jackson, a federal court may interfere with 

local school authorities only when they violate a personal liberty or 

a property right protected by the Constitution. Both grounds appear 

questionable in the case at bar. 

The Illinois program did not force any student to participate in 

any religious rite or instruction. In reference to the complaint 

that children who did not join religious instruction were set aside 

as dissenters, which was humiliating. Justice Frankfurther explained; 

"it may be doubted whether the Constitution which, of course, protects 

the right to dissent, can be construed also to protect one from the 

14 embarrassment that always attends nonconformity," 

To Jackson, the Illinois program did not deprive any person of 

his right or property nor tax anyone for unconstitutional purposes, such 

as directly or indirectly to support a religious establishment. ''I 

think it is doubtful whether the taxpayer in this case has shown any 

15 substantial property injury." 

After stating these reservations about the jurisdiction of 

the Court, Justice Jackson insisted on the need to place appropriate 

limitations to the Court's decisions and to exact strict compliance 

with jurisdiction requirements. He said: 

If with no surer legal guidance we are to take up and 
decide eyery variation of this controversy, raised by 
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persons not subject to penalty or tax but who are 
dissatisfied with the way schools are dealing with the 
problem, we are likely to have much business of the sort. 
And, more importantly, we are likely to make the legal "wall 
of separation between church and state" as winding as the 
famous serpentine wall designed by Mr, Jefferson for the 
university he founded,1^ 

Concerning the consequences of the ruling itself. Justice 

Jackson made the following warning: 

To lay down a sweeping constitutional doctrine as demanded 
by complainant and apparently approved by the Court, 
applicable alike to all school boards of the nation, "to 
immediately adopt and enforce rules and regulations 
prohibiting all instruction in and teaching of religious 
education in all public schools," is to decree a uniform, 
rigid, and if we are consistent, an unchanging standard for 
countless school boards representing and serving highly 
localized groups which do not only differ from each other 
but which themselves from time to time change attitudes. 
It seems to me that to do so is to allow zeal for our own 
ideas of what is good in public instruction to induce us to 
accept the role of a superboard of education for eyery 
school district in the nation.1^ 

Justice Jackson's opinion pointed out two procedural dangers of 

particular significance in a nation characterized by its religious 

pluralism and by its commitment to democratic self-determination: 

first, the granting of certiorari where the standing to sue on the 

part of complainants is not fully verified, and second, the sweeping 

consequences of adopting rigid, uniform, and unchanging rules and 

regulations, which bind communities not only greatly different among 

themselves but also changing in their attitudes. Justice Jackson 

clearly stated his agreement with the Court's ruling that the 

religious instruction of the Illinois program went beyond permissible 
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limits. But he also expressed his concern that the ruling was too 

sweeping and general and did not give the local boards realistic 

guidelines that could help them solve similar situations by themselves 

"We must leave some flexibility to meet local conditions, some chance 

to progress by trial and error," 

Justice Reed's Dissenting Opinion, Justice Reed began his 

dissenting opinion by declaring that he could not extract from the 

ruling of the Court what made the Illinois program unconstitutional. 

He concluded: "From the holding and the language I can only deduce 

that religious instruction of public school children during school 

hours is prohibited. The history of American education is against 

18 
such an interpretation of the First Amendment." 

Since neither the ruling of the Court nor the evidence presented 

justified the examination of any violation of the free exercise 

clause. Justice Reed proceeded to verify the grounds to hold that the 

released time program constituted an establishment of religion and 

affirmed that "The religious teachers and their teaching, in eyery 

real sense, were financed and regulated by the Council of Religious 

19 
Education, not the School Board." This finding moved him to say 

that the Court, in interpreting this legitimate approach as 

unconstitutional, was in effect holding that: 

Recognition of the interests of our nation in religion, 
through the granting, to qualified representatives of the 
principal faiths, of opportunity to present religion as an 
optional, extracurricular activity, during released school 
time in public school buildings, was equivalent to an 
establishment of religion20 
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For Justice Reed this interpretation contradicted accepted American 

practices, 

Justice Reed referred to Jefferson's regulations of the University 

of Virginia which did not exclude religious education from that school. 

Madison approved of Jefferson's report on these regulations. The 

thinking and practice of these two distinguished Americans support 

the validity of the Illinois statute and of comparable legislation 

in other states. Well-recognized and long-established associations 

between government and religion, such as the appointing of chaplains 

to the Congress of the United States, the commissioning of 

chaplains for the armed forces, and, more specifically, the religious 

activities conducted in the naval and military academies, also support 

the Illinois program, Reed argued. 

Consequently, Justice Reed completely disagreed with the opinion 

of the Court in McCollum. He stated: 

In the light of the meaning given to those words 
[Congress shall make no law respecting the establishment of 
religion] by the precedents, customs and practices which I 
have detailed above, I cannot agree with the Court's 
conclusion that when pupils compelled by law to go to 
school for secular education are released from school so as 
to attend the religious classes, churches are 
unconstitutionally aided.^1 

Directly referring to the use of school facilities for religious 

instruction, he argued: 

When actual church services have always been permitted on 
government property, the mere use of the school buildings 
by a nonsectarian group for religious instruction ought 
not to be condemned as an establishment of religion. . . . 
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The prohibition of enactments respecting the establishment 
of religion does not bar eyery friendly gesture between 
church and state.22 

To the objection that this accommodation by the state to the religious 

traditions of the American people constitutes "aid" to religion 

prohibited by the First Amendment, Justice Reed responded: 

It seems clear to me that the "aid" referred to by the 
Court in the Everson case could not have been those 
incidental advantages that religious bodies, with other 
groups similarly situated, obtain as a by-product of 
organized society.23 

Justice Reed, therefore, favored a degree of permissibility for 

cooperation and accommodation between church and state, based on the 

respect for the customs and practices already embedded in the American 

society by many years of experience, because, as he explained: "This 

is an instance where the history of past practices is determinative 

of the meaning of a constitutional clause, not a decorous introduction 

24 to the study of its text," 

The Opinions in Zorach 

The almost unanimous agreement among the members of the Court in 

McCollum contrasts with the divided opinions in Zorach, Justices 

Black, Frankfurter and Jackson maintained their stand and opposed 

holding the New York "released time program for religious instruction" 

constitutional. Justice Reed, the only supporter of the Illinois plan. 
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was joined this time by five other members of the Court. Evidently, 

the differences between the two programs were strong enough to win 

the approval of the majority of the Court, 

The Opinion of the Court in Zorach. Justice William 0. Douglas 

delivered the opinion of the Court, He summarily dismissed the issue 

of violations of the free exercise clause. He affirmed that the New 

York plan did not constitute an establishment of religion, and he 

stated the differences between the Champaign, Illinois, plan and the 

New York scheme. 

In reference to the free exercise clause. Justice Douglas made 

two statements: "It takes obtuse reasoning to inject any issue of the 

'free exercise' of religion into the present case" because no student 

was forced to attend religious instruction, and because no religion 

classes were held in the school. "There is a suggestion that the 

system involves the use of coercion to get public school students 

into religious classrooms. There is no evidence in the record before 

us that supports that conclusion." With this, the Court put aside 

the issue of free exercise and proceeded to examine if the New York 

statute offended the establishment of religion clause. 

"We do not see how New York by this type of 'released time' 

program has made a law respecting an establishment of religion," 

affirmed Justice Douglas, because the First Amendment "does not say 

that in eyery and all respects there shall be a separation of Church 

and State."^^ Such absolute separation would make the state alien to 
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the church, hostile, suspicious and unfriendly. A rigid policy of 

this nature would overlook the fact that "We are a religious people 

71 
whose institutions presuppose a Supreme Being." 

Consistent with this necessary respect for one another, government 

and religion may interact in a cooperation that is beneficial to the 

American people. The state must make room for as wide a variety of 

beliefs and creeds as the spiritual needs of the rich plurality of 

Americans require. Therefore, Justice Douglas declared: 

When the state encourages religious instruction or 
cooperates with religious authorities by adjusting the 
schedule of public events to sectarian needs, it follows 
the best of our traditions. For it then respects the 
religious nature of our people and accommodates the public 
service to their spiritual needs. To hold that it may not 
would be to find in the Constitution a requirement that the 
government show a callous indifference to religious groups. 
That would be preferring those who believe in no religion 
over those who do believe.28 

Finally, Justice Douglas explained the differences between the 

Illinois and the New York programs. In Illinois, the classrooms were 

turned over to religious instructors and the public school 

administrative structure was used to promote the religious program. 

In New York, the schools merely accommodated their schedules to a 

program of outside religious instruction. 

Justice Douglas, in delivering the opinion of the Court in 

Zorach , did not explain fully what was involved in turning the 

classes over to religious instructors. He did so a few years later in 

his dissenting opinion in Engel, when referring to McCollum he stated: 

"The influence of the teaching staff was, therefore, brought to bear 
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on the student body, to support the instilling of religious 

29 
principles." Justice Brennan, in his concurring opinion in Schempp 

elaborated on this influence as follows: "The deeper difference was 

that the McCollum program placed the religious instruction in the public 

school classroom in precisely the position of authority held by the 

regular teachers of secular subjects, while the Zorach program did 

4. ,,30 not. 

An attentive examination of the different features of these two 

programs reveals that Illinois did in fact imply a stronger participation 

of the public school authorities. Consequently, it may not be correct to 

affirm that the only controlling factor for the ruling in Zorach was 

the use of outside facilities for the actual teaching of religion. 

This clarification is important in order to appreciate the three 

dissenting opinions that follow. 

Justice Black's Dissenting Opinion. Justice Black disagreed with 

the opinion of the Court that the two ca^es, McCollum and Zorach, 

were really different: "Except for the use of the school buildings in 

Illinois, there is no difference between the systems which I consider 

even worthy of mention."^^ In both cases, the school authorities 

released some of the children on condition that they attend the 

religion classes, got the reports on attendance, and held 

nonparticipating children in school. Moreover, Justice Black insisted, 

even if the religion classes in Illinois had not been held in the 

school, the McCollum ruling had been the same. He explained this 

assertion as follows: 
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McCollum thus held that Illinois could not constitutionally 
manipulate the compelled classroom hours of its compulsory 
school machinery so as to channel children into sectarian 
classes. Yet that is exactly what the Court holds New York 
can do,32 

Justice Black stressed in several forms the coercive nature of 

the New York program. In effect, the sole question in Zorach, 

according to him, was "whether New York can use its compulsory 

education laws to help religious sects get attendants presumably too 

unenthusiastic to go unless moved to do so by the pressure of this 

33 

state machinery." 

The use by the state of coercive power in favor of religious sects 

violates the establishment clause and fosters an impermissible 

preferential treatment of believers over unbelievers. The Court in 

Zorach, in treating this coercive system as cooperation with religious 

authorities, abandoned the neutrality that government must exercise in 

dealing with the religious freedom of all citizens. As Justice Black 

commented: "The abandoment is all the more dangerous to liberty 

because of the Court's legal exaltation of the orthodox and its 
34 derogation of unbelievers," 

Finally, responding to Justice Douglas' explanation of the 

Court's ruling in New York, that "The problem, like many problems in 

constitutional law, is one of degree,"^^ Justice Black affirmed: "In 

considering whether a state has entered this forbidden field the 

question is not whether it has entered too far but whether it has 

entered at all."^^ Consequently, Justice Black firmly adhered to his 
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stand against any form of cooperation between government and religion. 

For him the holding of the Court in Zorach was not separation but 

combination of church and state. 

Justice Frankfurter's Dissenting Opinion, Justice Frankfurter's 

dissent concentrated on two aspects of the case: the nondismissing of 

nonparticipating children, and the reliance of the Court upon the 

absence from the record of evidence of coercion. These two aspects 

directly relate to the coercive nature of the New York program. 

Justice Frankfurter explained that the essence of the New York 

scheme was that the school system did not close its doors and did not 

suspend its teaching during the time of religious instruction. 

Keeping nonparticipating children in school was coercive. "There is 

all the difference in the world between letting the children out of 

the school and letting some of them out of school into religious 

37 classes." Formalized religious instruction was an alternative. 

Compelled school work was not. The choice implied no freedom for 

those who decided against religious instruction. This, for Justice 

Frankfurter, raised the constitutional issue which the Court failed 

to address. 

The unwillingness of the promoters of the released time programs 

simply to request that the school let all students depart earlier is 

strong proof that coercion into the program was of great importance to 

its success. Dismissing all students earlier would have permitted 

those children willing to attend religious instruction go to their 
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houses of worship freely, and those unwilling to receive such instruction 

engage in any other activity, but it would not have guaranteed the 

primary intent of the program. This argument leaves very little doubt 

that religious leaders, committed to released time for religious 

instruction, did in fact use to their purposes the compulsory school 

attendance laws, both in Illinois and in New York. 

In reference to the reliance by the Court on the absence from the 

record of evidence of coercion. Justice Frankfurter clarified that this 

lack of evidence was not due to its nonexistence but to the fact that 

the lower courts did not allow appellants to bring forth their 

evidence on the ground that it was not relevant to the issue of 

constitutionality. Appellants had alleged that the operation of the 

released time program had brought pressure and coercion upon parents 

and children to secure attendance by the students for religion classes. 

Justice Frankfurter registered the following complaint: 

When constitutional issues turn on facts, it is a strange 
procedure indeed not to permit the facts to be established. 
When such is the case, there are weighty considerations for 
us to require the State court to make its determination 
only after a thorough canvass of all the circumstances and 
not to bar them from consideration.38 

Justice Frankfurter expressed his disapproval with the Court's 

finding that coercion was absent when this finding was so critical for 

the final ruling. The Court should not have accepted the lower court's 

judgment that a timely showing of coercion was irrelevant to the issue. 
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Justice Jackson's Dissenting Opinion. Justice Jackson was very 

direct in stating that the unconstitutionality of the Illinois program 

was determined by the use of the state's power of coercion. After 

describing the essential of the New York scheme, he evaluated its 

effectiveness as follows: 

The greater effectiveness of this system over voluntary 
attendance after school hours is due to the truant officer 
who, if the youngster fails to go to the church school, 
dogs him back to the public schoolroom. Here schooling is 
more or less suspended during the "released time" so the 
nonreligious attendants will not forge ahead of the 
churchgoing absentees. But it serves as a temporary jail 
for a pupil who will not go to church. It takes more 
subtlety of mind than I possess to deny that this is 
governmental constraint in support of religion. It is as 
unconstitutional in my view, when exerted by indirection as 
when exercised forthrightly.39 

Comparing the Illinois and the New York program, he concluded: 

The distinction attempted between that case and this is 
trivial, almost to the point ot cynicism, magnifying its 
nonessential details and disparaging compulsion which was 
the underlying reason for invalidity.^^ 

Reflections on McCollum and Zorach 

The closeness in time and in substantive issues have caused some 

confusion surrounding the McCollum and Zorach decisions. But several 

statements can be made with precision. First, the Court did not base 

its rulings on the free exercise of religion clause, McCollum and 

Zorach were adjudicated as establishment clause cases. Even though 

the three dissenting opinions in Zorach refer to the presence of 

coercion in the yery structure of the released time schemes which 
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entirely depended on the utilization of the compulsory attendance 

school laws, the Court essentially did not make any effort to examine 

this issue in depth. Did the Court find in McCol1um that the issue was 

sufficiently resolved by declaring the Illinois scheme unconstitutional 

because it violated the establishment of religion clause? Was the 

lack of evidence of coercion in the record submitted to the Court in 

Zorach, enough reason to dismiss the issue of coercion as nonexisting? 

Whatever the reasons, the Court did not address an issue of such 

significance for the effective protection of the religious liberty 

guaranteed by the Constitution, Consequently, it did not provide 

guidelines for cases where coercive structure or procedures may infringe 

upon the freedom of religion in education. 

In reference to the cooperationism between government and 

religion espoused by the Court in Zorach, several considerations must 

be made. First, the contrary rulings in the two cases cannot be taken 

as victories for either strict separationists in McCollum or moderate 

cooperationists in Zorach. The unconstitutionality of the Illinois 

plan was ruled almost unanimously, including the votes of several 

judges who favored accommodation in Zorach, Second, the real 

significance of Zorach and McCollum together rests on the presentation 

by the Court of a rationale for cooperation between church and state, 

^nd not in the rulings themselves. This rationale is founded on the 

principle that the neutrality of government in matters of religion 

does not signify hostility towards religion. Both groups, strict 
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separationists and moderate cooperationists agree on this. But this 

principle must be applied within the real conditions of the American 

people, with attention to their religious traditions and spiritual 

needs. Consequently, government can accommodate these traditions 

and needs as long as this accommodation does not constitute 

establishment of religion. However, since accommodation requires 

compromise, the practical determination of the degree of cooperation 

permissible is important in every case. The difficulty lies, not on 

the principle of cooperation, but on its concrete application. Risks 

of error will always be present. But the importance of respecting 

the old and deeply embedded American religious traditions fully 

justify taking these risks. Cooperationists will take them, 

separationists will not. 

Finally, concerning the actual rulings it must be said that they 

are bewildering and confusing. Both McCollum and Zorach could have 

been ruled either way. In no case there would have been a serious 

argument that the Court was inimical to religion or that it was 

establishing religion. The differences between the two schemes of 

released time are real, but none of them so important as to determine 

a different decision. The most serious difference consists on the 

turning over of the classrooms to religious instructors. But apart 

from the physical site for the classrooms, the remaining conditions 

are nearly the same and may have had exactly the same effect upon the 

children: in or out of the school, the religion classes were given 
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during school time, with the full approval of the public school 

authorities who were taking advantage of the compulsory attendance 

school laws. Within these conditions, the religion teaching staff 

most probably appeared to the students as having the same authority 

as the other members of the faculty, both in and out of the school 

premises. 

The resulting balance of these two cases is a positive gain 

in terms of the principles required to maintain the proper 

equilibrium between church and state. The application of these 

principles, however, remains in need of clearer guidelines. The 

Court will continue to fashion them later with new fact patterns 

and diverse issues. 



Chapter IX 

Reading of the Bible and Recitation of Prayers 

One decade after the rulings on released time for religious 

instruction, the recitation of prayers, specially of the Lord's 

prayer, and the reading of the Bible continued in many public schools 

despite some state statutes that prohibited them. Many courts began 

to deal with the legality of these devotional exercises. The 

holdings in such cases have varied. The most significant cases to 

reach the Supreme Court included Engel v. Vitale, Abington School 

District v. Schempp, and Murray v. Curlett. 

The Facts in Engel v. Vitale (1962) 

In 1951, the New York State Board of Regents recommended that 

the school day open with the pledge of allegiance to the flag and 

with the recital of the following prayer: 

Almighty God, we acknowledge our dependence upon Thee, and 
we beg Thy blessings upon us, our parents, our teachers, 
and our country. 

Representatives of many religious denominations had been consulted by 

the state officials for the writing of this prayer. Their intention 

was to prepare a prayer that could be recited by all who believed in 

a personal God. 

The Board of Education of Union Free School District No- 9, 

New Hyde Pary, New York, adopted the daily recitation of this 

171 
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interdenominational prayer--the regents' prayer. Five petitioners, 

two of the Jewish faith, one a member of the society of ethical 

culture, one Unitarian, and one nonbeliever objected to this 

adoption and sought to compel the discontinuance of the prayer. A 

New York State Court ruled that the state had the power to use the 

regents' prayer in the daily procedures of its public schools as 

long as no children were compelled to recite it. The New York 

Court of Appeals sustained the decision of the lower court. On 

appeal, the case was heard by the Supreme Court which, in June 1962, 

ruled, in a six to one decision, that the recital of the regents' 

prayer in the public schools was a state-sponsored religious 

activity and, therefore, unconstitutional. 

The Constitutional Issues and the Holding in Engel 

The challenging parents complained that the use of this official 

prayer in the public schools was contrary to the beliefs, religions, 

or religious practices of both themselves and their children. They 

argued that the New York State law authorizing the school district 

to adopt the use of the regents' prayer in the public schools, and 

the district's regulations ordering the daily recitation of such 

prayer constituted violations of the First Amendment to the 

Constitution, since the regents' prayer was composed by governmental 

officials as a part of a governmental program to further religious 

beliefs. 
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The Court ruled the recitation of the regents' prayer 

unconstitutional. It held: 

The constitutional prohibition against laws respecting an 
establishment of religion must at least mean that in this 
country it is no part of the business of government to 
compose official prayers for any group of the American 
people to recite as a part of a religious program carried 
on by government.! 

This ruling involves two important declarations respecting 

establishment: first, it is not within the government's role to 

compose official prayers; second, the government cannot carry on any 

religious program. Respecting free exercise, the ruling implied 

that government cannot set aside official school time for the 

recitation of this prayer. 

The Opinions in Engel 

Justices Frankfurter and White took no part in the decision. 

Justice Douglas concurred with the ruling of the majority but for a 

different reason stated in his separate opinion. According to him 

the unconstitutionality of the reciting of the regents' prayer was 

derived from the financial support given by government to this 

religious exercise. Justice Stewart was the only dissenter. 

The Opinion of the Court. Justice Hugo Black, delivering the 

opinion of the Court, explained the unconstitutionality of official 

prayers by highlighting some pertinent historical facts: composed 

prayers for religious services, that led to quarrels over the Book 
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of Common Prayer, caused many early colonists to leave England and 

seek religious freedom in America; the unfortunate historical evidence 

that some of the very groups that opposed the abuses of the 

established church of England wrote their own prayers into law and 

passed laws making their own religion the official religion of 

their respective colonies; and the need strongly felt by the framers 

of the Constitution to add a Bill of Rights that "could stand as a 

guarantee that neither the power nor the prestige of the federal 

government would be used to control, support, or influence the 
2 

kinds of prayer the American people can say." 

To the objection of those that argue that the regents' prayer 

is so brief, interdenominational, and general that there can be no 

danger of either infringing upon religious liberty or of establishing 

religion, the Court answered with the following words from Madison's 

response to the supporters of the Virginia General Assessment Bill: 

It is proper to take alarm at the first experiment on our 
liberties . . . . Who does not see that the same 
authority which can establish Christianity, in exclusion of 
all other religions, may establish with the same ease any 
particular sect of Christians in exclusion of all other 
sects?3 

More directly addressing the use of the regents' prayer the 

opinion of the Court intended to prove that its daily recitation 

constituted an establishment of religion and violated the free 

exercise protected by the Constitution. It established religion 

because the official intent of the regents' prayer was that it be a 

part of the "Statement on Morals and Spiritual Training in the 
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School," as testified by the state officials who said: "We believe 

that this Statement will be subscribed to by all men and women of 

good will, and we call upon all of them to aid in giving live to our 
4 

program." Neither the denominational neutrality of the regents' 

prayer nor its voluntary recitation by the student, "can serve to 

free it from the limitations of the establishment clause," according 

to the opinion of the Court. 

Concerning the violation of the free exercise of religion the 

Court concluded: 

When the power, prestige and financial support of 
government is placed behind a particular religious belief, 
the indirect coercive pressure upon religious minorities to 
conform to the prevailing official approved religion is 
plain. 5 

The kind of pressure attributed by the Court to the interdenominational 

neutrality of the regents' prayer may be exactly the same "legal 

exaltation of the orthodox and its derogation of unbelievers" 

against which Justice Black strenuously objected in his dissenting 

opinion in Zorach. 

The final conclusion of the Court in Engel was that the New 

York statute recommending the daily recital of the regents' prayer 

not only became a law establishing religion but it also directly 

contradicted the yery purpose of the establishment clause: "The New 

York laws officially prescribing the regents' prayer are inconsistent 

both with the purpose of the Establishment Clause and with the 

Establishment Clause itself."^ 
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Justice Douglas' Concurring Opinion. Justice Douglas, who had 

joined the majority, filed a separate opinion. He insisted that the 

true constitutional issue was state expenditures, however small, 

for the maintenance of the program. He stated: 

The point for decision is whether the government can 
constitutionally finance a religious exercise. Our system 
at the federal and state level is presently honeycombed 
with such financing. Nevertheless, I think it is an 
unconstitutional undertaking whatever form it takes.^ 

In order to explain his position. Justice Douglas proceeded 

first to clarify what this case did not involve: there was no 

question concerning compulsion or coercion because the school board 

adopted a policy which provided that a child was free to participate 

or not participate, "to stand or not stand, to recite or not recite, 

without fear of reprisal or even comment by the teacher or any other 
g 

school official." There was no question of proselitizing because 

the regents' prayer was interdenominational neutral, and extremely 

general. The Court's ruling in McCollum did not decide this case 

because in McCollum the school facilities were used for religious 

instruction but no teacher was involved in it, while in Engel the 

"school facilities are used to say the prayer and the teaching staff 

is employed to lead the pupils in it." After these necessary 

clarifications. Justice Douglas defined the basis for his judgment: 

"The question presented by this case is, therefore, an extremely 

narrow one. It is whether New York oversteps the bounds when it 

r. 11 

nnances a religious exercise," 
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The teachers leading the prayer are on the public payroll. No 

matter how small a fraction of their salary corresponds to the 

extremely short time they use to direct the recitation of the 

regents' prayer, still they are acting as governmental officials 

paid to conduct a religious exercise in a governmental institution. 

In discussing the reasons that justify his stand. Justice Douglas 

used an argument that seems to contradict his views in the opinion 

of the Court in Zorach. He said in Engel: 

What New York does on the opening of its public schools is 
what we do when we open our court , , . . What New York 
does on the opening of its public schools is what each 
House of Congress does at the opening of each day's 
business . . . , In New York the teacher who leads in 
prayer is on the public payroll; and the time she takes is 
minuscule as compared with salaries appropriated by state 
legislatures and Congress for Chaplains to conduct prayers 
in the legislative halls , , , , Yet for me the principle 
is the same, no matter how briefly the prayer is said, for 
in each of the instances given the person praying is a 
public official on the public payroll, performing a 
religious exercise in a governmental institution. 
(Emphasis added)-i-2 

Therefore, it should follow, all these cases constitute violations 

of the establishment clause. Yet, in Zorach, the opinion of the 

Court delivered by Justice Douglas referred to "prayers in our 

legislative halls" and to the "supplications" with which the Court 

opens each session as instances of cooperation between church and 

state since "otherwise the state and religion would be aliens to 

each other."^^ 

Without addressing this possible contradiction or change of 

mind. Justice Douglas further explained his position as follows: 
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At the same time I cannot say that to authorize this prayer 
is to establish a religion in the strictly historical 
meaning of those words . . . . Yet once government 
finances a religious exercise it inserts a divisive 
influence into our communities.!^ 

This kind of aid threatens religious liberty, he argued, because as 

Justice Rutledge's dissent in Everson said, "The great condition of 

religious liberty is that it be maintained free from sustenance, as 

also from other interences, by the state. For when it comes to rest 

15 upon that secular foundation it vanishes with the resting." 

In conclusion, according to Justice Douglas' concurring opinion 

"•" Engel v. Vitale, the basic reason for the unconstitutionality of 

the recitation of the regents' prayer consisted in its financial 

support by the state. This financing "inserted a divisive influence" 

into the community. 

Justice Stewart's Dissenting Opinion. Justice Stewart's dissent 

was based on his conviction that the Supreme Court must recognize, 

respect, and follow the "deeply entrenched and highly cherished 

16 spiritual traditions of our Nation" instead of denying school 

children the opportunity of sharing in its spiritual heritage. He 

objected to the opinion of the Court on three grounds: first, the 

Court has misapplied a great constitutional principle: "I cannot see 

how an 'official religion' is established by letting those who want 

to say a prayer say it,"^^ Second, the Court's historical review 

was irrelevant to this case. He explained: 

What is relevant to the issue here is not the history of an 
established church in sixteenth century England, or in 
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eighteenth century America, but the history of the 
religious tradition of our people, reflected in countless 
practices of the institutions and officials of our 
government.1° 

Third, the Court contradicted the religious spirit of the American 

people^ embedded in well-established and officially-supported 

practices such as one of the stanzas of the "Star-Spangled Banner" 

made National Anthem by an act of Congress of 1931, the words "one 

nation under God" added by Congress in 1954 to the Pledge of 

Allegiance to the Flag, the presidential proclamation of a 

National Day of Prayer enacted by Congress in 1952, and others. 

Justice Stewart's dissent insisted, therefore, on a policy of 

permissibility that would accommodate official religious practices 

to the deeply religious spirit and traditions of the American 

community. 

The Facts in Abington School District v. Schempp, and in Murray v. 

Curlett (1963) 

These two companion cases, the first from Pennsylyania, the 

second from Maryland, presented issues in the context of state 

legislation requiring that public schools begin each day with 

readings from the Bible and the recitation of the Lord's prayer. 

The facts in each case are slightly different. The constitutional 

question is the same. The Supreme Court treated them jointly. 
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Pennsylvania., by its public law 1928 required that "At least 

ten verses from the Bible shall be read without comment, at the 

opening of each public school on each school day." The Abington 

Senior High School implemented this law. Between 8:15 and 8:30, 

while students were in their home-rooms, students attending the radio 

and television workshop under the supervision of a teacher broadcast 

the reading of ten verses from the Bible to each room in the building. 

The reading was followed by the recitation of the Lord's prayer. The 

students in each room were asked to stand and join in repeating the 

prayer in unison. The students broadcasting the readings from the 

Bible were allowed to select the passages from any version they choose 

But the school provided copies of the King James version exclusively. 

Mr. and Mrs. Edward Lewis Schempp, members of the Unitarian 

Church of Germantown, Pennsylvania, whose children attended the 

public schoo's of the Abington School District, brought suit to enjoin 

the enforcement of the statute contending that their rights had been 

and would continue to be violated unless these exercises were declared 

unconstitutional, A three-judge statutory District Court for the 

Eastern District of Pennsylvania held the statute and the devotional 

exercises unconstitutional. Pending appeal to the Supreme Court by 

the school district, the Pennsylvania statute was amended in 1959 to 

read: "Any child shall be excused from such Bible reading, or 

attending such Bible reading, upon the written request of his parent 
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20 
or guardian." The same three-judge court granted appellees' motion 

to amend the pleadings, held a hearing on the amended pleadings, 

and rendered the same judgment. On appeal, the Supreme Court, in 

June 1963, affirmed. 

In 1905, the Board of School Commissioners of the City of 

Baltimore adopted a rule pursuant to Art, 77, sec. 202 of the 

Annotated Code of Maryland. This rule was amended to read: 

Each school, either collectively or in classes, shall be 
opened by the reading, without comment, of a chapter in the 
Holy Bible and/or use of the Lord's prayer. The Douay 
version may be used by those pupils who prefer it. 
Appropriate patriotic exercises should be held as a part of 
the general opening exercise of the school or class. Any 
child shall be excused from participating in the opening 
exercises or from attending the opening exercises upon the 
written request of his parent or guardian.21 

Madalyn Murray and her son William J. Murray III, student in a 

Baltimore public school, after unsuccessful attempts to have the 

school board rescind the rule, filed suit alleging that this rule 

violated their constitutional right to freedom of religion. Murray 

and her son declared their atheistic beliefs and protested that the 

Maryland statute placed a premium on belief as against nonbelief, 

equated moral with spiritual values, and put, therefore, in doubt the 

morality, good citizenship, and good faith of nonbelievers, The trial 

court sustained the constitutionality of the practices. The Maryland 

Court of Appeals, in a four to three decision, affirmed. On appeal, 

the Supreme Court reversed. 
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The Constitutional Issues and the Holding in Schempp 

The constitutional issues in both cases are the same. Is it 

constitutional for a state law to promote the reading of verses 

from the Bible and the recitation of prayers on school grounds under 

the supervision of school personnel during school hours? Will the 

noncompulsory nature of these official exercises render them 

permissible? 

The Court, with only the dissent of Justice Stewart, ruled that 

it is unconstitutional for a state to promote the reading of 

selections from the Bible and the recitation of the Lord's prayer 

on school grounds, under the supervision of school personnel, during 

school hours, even when attendance to these exercises is 

noncompulsory. "We hold that the practices at issue and the laws 

requiring them are unconstitutional under the Establishment Clause as 

22 applied to the States through the Fourteenth Amendment." 

The Opinions in Schempp 

The majority, as in Engel, was almost unanimous, with Justice 

Stewart as the lone dissenter. In separate opinions. Justice Douglas 

insisted on the impermissibility of governmental financial support to 

religious exercises; Justice Brennan affirmed that the Schempp ruling 

did not outlaw proper and traditional forms of cooperation between 
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church and state; and Justice Goldberg warned that untutored neutrality 

may lead to devotion to secularism and to hostility against religion. 

Opinion of the Court. Justice Thomas Clark, delivering the 

opinion of the Courts recalled, firsts some significant landmarks set 

by the Court in previous cases concerning the meaning and purposes of 

the establishment and free exercise clauses, and explained next the 

procedure followed by the Court in reaching the present holding. 

From those landmarks, two are of particular significance here: first, 

the Court specifically recognized in Zorach that "We are a religious 
23 

people whose institutions presuppose a Supreme Being;" second, 

religious freedom is strongly embedded in American public and private 

life, as recognized by the Court in Everson when it said: "Nothing but 

the most telling of personal experiences in religious persecutions 

suffered by our forebears could have planted our belief in liberty 

24 of religious opinions any more deeply in our heritage." These 

landmarks point to two rights, to religion and to the exercise of 

religious freedom, whose coexistence is protected by the dual 

prohibition of the religion clause of the First Amendment. The 

government has the duty, therefore, to abstain from fusing functions 

of government and of religious sects and to maintain a lofty 

neutrality in its relations with believers and nonbelievers. As the 

establishment clause prohibits that the government support the 

tenets of one or of all orthodoxies, so the free exercise clause 

recognizes the right of eyery person freely to choose his own 
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religion and his own religious practices. But concerning religious 

liberty, it must be clearly understood that the First Amendment 

embraces two concepts: "freedom to believe and freedom to act. The 

first is absolute but, in the nature of things, the second cannot be,"^^ 

In the field of education. Justice Clark recalled Justice 

Jackson's assertion in Everson that "on the premise that secular 

education can be isolated from all religious teaching," the school 

also must maintain the lofty neutrality demanded by the First 

Amendment, In the words of Justice Rutledge in Everson: 

Our constitutional policy does not deny the value or the 
necessity for religious training, teaching or observance. 
Rather it secures their free exercise , . , . The dual 
prohibiten makes that function altogether private.27 

Justice Clark presented, next, the test used by the Court in 

order to determine whether any concrete governmental action remains 

within the confines established by the First Amendment: 

The test may be stated as follows: what are the purpose and 
the primary effect of the enactment? If either is the 
advancement of religion, then the enactment exceeds the scope 
of legislative power as circumscribed by the Constitution. 
That is to say that to withstand the strictures of the 
Establishment Clause there must be a secular legislative 
purpose and a primary effect that neither advances nor 
inhibits religion.28 

The opinion of the Court completed this test with a procedure to 

specify whether a given statute violates the establishment clause or 

the free exercise clause: 

It is necessary in a free exercise case for one to show the 
coercive effect of the enactment as it operates against him 
in the practice of his religion. The distinction between 
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the two clauses is apparent: a violation of the Free Exercise 
Clause is predicated on coercion, while the Establishment 
Clause violation need not be so attended.29 

Applying this test to each of the two cases at bar, the Supreme 

Court agreed with the finding of the Pennsylvania Court: "that such an 

opening exercise is a religious ceremony and was intended by the 

30 State to be so," Concerning Maryland, the Court stated that 

although "there is no such specific finding as to the religious 

31 character of the exercises," yet the secular intent of the opening 

exercises is sought to be accomplished through religious means: the 

readings, without comment, from the Bible, The religious character of 

these readings "is evident from the rule's specific permission for the 

alternative use of the Douay version as well as from the recent 

32 

amendment permitting nonattendance at the exercises." 

The opinion of the Court declared these exercises and the law 

requiring them in direct violation of the establishment clause. Since 

there was no evidence of coercion, the Court's ruling made no reference 

to any violation of the free exercise clause. 

The Court concluded its opinion by answering four objections 

that have already become typical in cases like these: first, free 

nonattendance upon parental request does not change the 

unconstitutionality of any practices or laws predicated on the 

violation of the establishment clause. Their unconstitutionality is 

not a matter of degree. Second, to argue that these religious 

exercises are relatively minor encroachments on the First Amendment 
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cannot turn them permissible because "it is proper to take alarm at 

33 
the first experiment on our liberties." Third, this Court ruling 

does not constitute the establishment of a "religion of secularism" 

because the exercises required by the two states are religious 

exercises forbidden by the Constitution, and the Court simply carries 

on its duty in declaring them in violation of the establishment clause. 

Fourth, no majority could use the machinery of the state to practice 

its beliefs, because, as Justice Jackson stated in West Virginia Board 

of Education v. Barnette: 

The very purpose of the Bill of Rights was to withdraw 
certain subjects from the vicissitudes of political 
controversy, to place them beyond the reach of majorities and 
officials and to establish them as legal principles to be 
applied by the courts. One's right to . . . freedom of 
worship . . . may not be submitted to vote.34 

Justice Douglas' Concurring Opinion. Justice Douglas in his 

concurring opinion stated that "in these cases we have no coercive 

35 religious exercise aimed at making the students conform" or that, if 

it be present, it has not been shown. "These regimes," he continued, 

"violate the establishment clause in two different ways: in each case 

the State is conducting a religious exercise, and public funds are used 

to promote them." He said: "The most effective way to establish any 

institution is to finance it; and this truth is reflected in the appeals 

by church groups for public funds to finance their religious schools. 

He insisted that, regardless of its small amount, this financing 

was unconstitutional. Through the mechanism of the state every 

taxpayer is required to support a religious activity that only some of 
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the people want, offending^ thus, the sensibilities of others. These 

contributions, directly or indirectly, constitute proselitizing and 

may not be made by the state even in a small degree, without 

violating the establishment clause, because "it is not the amount of 

public funds expended; as this case illustrates, it is the use to 

37 
which public funds are put that is controlling," 

Justice Brennan's Concurring Opinion. In his extensive and 

scholarly opinion. Justice William Brennan made an invaluable review 

of the most important landmarks set by the Supreme Court in defining 

the reach of the religion clauses of the First Amendment, and 

explained the reasons for his consent. In his judgment, the ruling 

in Schempp and Murray was based on the same reasons that moved the 

Court to declare unconstitutional the devotional exercises in Engel. 

The Court here was consistent with its previous holdings and brought 

no radical or novel principle. He stated: 

The reasons we gave only last term in Engel v, Vitale, for 
finding in the New York Regents' prayer an impermissible 
establishment of religion, compel the same judgment in the 
practices at bar. The involvement of the secular with the 
religious is no less intimate here; and it is constitutionally 
irrelevant that the State has not composed the material for 
the inspirational exercises presently involved.38 

These devotional exercises threaten to revive the evils which the 

establishment clause is intended to prevent, therefore, they offend 

the First Amendment. 

Justice Brennan next addressed three objections which, in 

substance, do not greatly differ from those already answered by the 
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opinion of the Court: first, these devotional exercises clearly serve 

secular educational purposes; second, these practices are 

unobjectionable as they give no preference to any sect over another; 

and third, they both have provisions to excuse or exempt students who 

do not wish to participate. 

The secular purposes intended by the devotional exercises are of 

two kinds: those directly derived from their religious nature and not 

attainable in any other form, and those equally obtainable by 

nonreligious means. With respect to the first kind. Justice Brennan 

argued this way: "To the extent that only religious materials will 

serve this purpose, it seems to be that the purpose as well as the means 

is so plainly religious that the exercise is necessarily forbidden by 

39 the Establishment Clause," In reference to the second kind. Justice 

Brennan recalled the teachings of Torcaso v. Watkins and the Sunday 

Law Cases that forbid the use of religious means to achieve secular 

ends when nonreligious means will suffice. Although the origin of the 

Sunday Laws was unquestionably religious, in McGowan v. Maryland 

the Court said that state laws compelling a uniform day of rest did 

not violate the establishment clause. "The basic ground of our 

decision was that, granted the Sunday Laws were first enacted for 

religious ends, they were continued in force for reasons wholly 

secular,"'*^ As Justice Brennan explained,the government abandoned 

the original impermissible purpose of supporting religion and retained 

the Sunday Laws for the permissible purpose of furthering 

overwhelmingly secular ends. 
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The nonpreferential treatment to any sect through the use of any 

version of the Bible is no excuse because ''any version of the Bible 

is inherently sectarian."^^ In practice, the result of the procedure 

adopted by Pennsylvania and Maryland is that majority Christian sects 

are preferred, smaller Christian sects suffer discrimination,'Jews 

are deeply offended, and nonbelievers are exposed. Quoting Father 

Gustave Weigel, Justice Brennan concluded: "The moral code held by 

each separate religious community can reductively be unified, but the 

43 consistent particular belief wants no such reduction," 

Concerning the provisions to excuse or exempt students who do not 

wish to participate. Justice Brennan explained that the excusal 

procedure infringes upon the rights of free exercise of those children 

who wish to be exempted. In effect, those children face a difficult 

dilemma: if they request to be excused they make a profession of 

non-Christianity or of atheism; if they do not, they conform against 

their personal convictions and out of fear to be stigmatized as 

atheists or non-Christians. Moreover, Justice Brennan presented two 

additional reasons against the procedure: first, excusing children on 

religious grounds constitutes "a distinct preference in favor of the 

religious beliefs of the majority," which contradicts the claim 

that the treatment is nonpreferential; and second, this procedure 

discourages the free exercise of religion on the part of those 

children willing to utilize it. 



190 

After answering these object ions. Justice Brennan issued a yery 

strong warning about the possible mistaken conclusion that eyery 

involvement of re l i g ion in public l i f e violates the F i rs t Amendment. 

He stated: 

These considerations bring me to a final contention of the 
school officials in these cases: that the invalidation of 
the exercises at bar permits this Court no alternative but 
to declare unconstitutional every vestige, however slight, 
of cooperation or accommodation between religion and 
government, I cannot accept that contention,^^ 

He explained next that, in keeping with the intent of the framers 

of the First Amendment, the Supreme Court has forbidden those 

involvements of religion with secular institutions which: 

(a) serve the essentially religious activities of religious 
institutions; (b) employ the organs of government for 
essentially religious purposes; or (c) use essentially 
religious means to serve governmental ends, where secular 
means would suffice. 

On the other hand, he continued: 

Nothing in the Constitution compels the organs of government 
to be blind to what everyone else perceives—that religious 
differences among Americans have important and pervasive 
implications for our society. Likewise nothing in the 
Establishment Clause forbids the application of legislation 
having purely secular ends in such a way as to alleviate 
burdents upon the free exercise of an individual's religious 
beliefs.46 

Strict neutrality, not hostility, towards religion must be the 

guiding light in distinguishing the permissible from the 

impermissible. Consequently, Justice Brennan insisted, there are 

many instances of involvement of government and religion which do 

not import any danger or violation of the establishment clause. He 
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detailed well known examples such as the provisions for churches and 

chaplains in military establishments and penal institutions, the 

nondevotional use of the Bible in public schools, the uniform tax 

exemptions incidentally available to religious institutions, and 

activities which, although religious in origin, have ceased to have 

religious meaning. As an example of the later. Justice Brennan 

mentioned the moto "In God We Trust" on currency, on documents, and on 

public buildings. 

Justice Goldberg's Concurring Opinion. Justice Arthur Goldberg, 

joined by Justice John Harlan, stated first that the guarantees of 

the First Amendment foreclosing not only laws respecting an 

establishment of religion but also those prohibiting the free exercise 

thereof, were to be read together and in the light of the most perfect 

neutrality necessary to the full religious liberty and tolerance for 

all. He advised, next, on the danger of carrying on a policy of 

untutored neutrality that becomes a "brooding and pervasive devotion 

to the secular, and a passive and even active hostility to the 

religious." Justice Goldberg agreed with the judgment of the Court 

that the practices here involved are unconstitutional, and said: 

[They] do not fall within any sensible or acceptable concept of 
compelled or permitted accommodation and involve the state so 
significantly and directly in the realm of the sectarian as to 
give rise to those yery divisive influences and inhibitions 
of freedom which both religion clauses of the First Amendment 
preclude.47 
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However^ he cautioned the Court that the First Amendment does not 

prohibit practices which by any sensible and realistic criterion 

create none of the dangers which it is designed to prevent. Granting 

that great dangers can come about from small beginnings, he concluded 

"the measure of constitutional adjudication is the ability and 

willingness to distinguish between real threat and mere shadow." 

Justice Goldberg placed himself, this way, among those who reject an 

inflexible separationism and are willing to accept a prudent 

accommodation and cooperation between church and state. This open 

flexibility is demanded by two significant facts: that a vast portion 

of Americans believe in and worship God, and that many legal, 

political, and personal values historically derive from religious 

convictions. 

Justice Stewart's Dissenting Opinion. Justice Potter Stewart 

based his dissent on his contention that to regard the two provisions 

of the religion clauses as establishing a singular constitutional 

standard of separation of church and state is a fallacious 

oversimplification of the intent of the First Amendment. He stated: 

"The short of the matter is simply that the two relevant clauses of 

the First Amendment cannot accurately be reflected in a sterile 

metaphor which by its very nature may distort rather than illumine the 

problems involved in a particular case." According to Justice 

Stewart, as a matter of history and of the imperatives of a free 

society, religion and government must necessarily interact. As 
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affirmed by the opinion of the Court in Everson: "State power is no 

more to be used as to handicap religions than it is to favor them."^^ 

What is involved in these cases, according to Justice Stewart, 

is a substantial free exercise claim on the part of the parents who 

want to have their children start the school day with the Lord's 

prayer and readings from the Bible, To argue that these parents 

should send their children to private schools ignores two important 

facts: first, that the Court in Murdock v. Pennsylvania recognized 

that "Freedom of speech, freedom of the press^ freedom of religion 

are available to all, not merely to those who can pay their own 

51 way;" and second, that when a compulsory educational system makes 

of religious exercises impermissible activities in the school, 

religion is placed at a state-created disadvantage. In this light, 

a refusal to permit religious exercises is not neutrality but rather 

the "establishment of a religion of secularism, or at least a 

government support of the beliefs of those who think that religious 

52 
exercises should be conducted only in private." 

The ruling of the Court and the concurring opinions provide 

only a negative support to religion by merely acknowledging that 

neutrality does not mean hostility. But, what is at issue here, 

said Justice Stewart, is a privilege rather than a right. He 

explained: "In other words, the question presented is not whether 

exercises such as those at issue here are constitutionally compelled, 

but rather whether they are constitutionally invalid. And that 
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issuej in my view, turns on the question of coercion."^^ Agreeing 

that there is more danger for coercion in devotional exercises 

conducted in school than in those conducted for adults. Justice 

Stewart stated that government has a duty of refraining from so 

structuring religious exercises in school as to put pressure on 

children to participate in them. He added, however, that the 

government does not have the duty of providing an atmosphere "in 

which children are kept scrupulously insulated from any awareness 

that some of their fellows may want to open the school day with 

54 prayer," It follows that the government must accommodate to the 

inevitable differences in matters of religion typical of the American 

pluralistic society. This accommodation may be denied only if it 

is proven to entail the use of the secular authority to coerce a 

preference among beliefs. In the present cases, he concluded, 

there is no evidence "as to whether there would exist any coercion 

55 
of any kind upon a student who did not want to participate." 

Justice Stewart summarized his dissent as follows: 

What our Constitution indispensably protects is the 
freedom of each of us, be he Jew or Agnostic, Christian or 
Atheist^ Buddhist or Freethinker, to believe or disbelieve, 
to worship or not worship, to pray or keep silent, according 
to his own conscience, uncoerced and unrestrained by 
government. It is conceivable that this school board, or 
even all school boards, might eventually find it impossible 
to administer a system of religious exercises ... in such 
a way as completely to free from any kind of official 
coercion those who do not affirmatively want to participate. 
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But I think we must not assume that school boards so lack 
the qualities of inventiveness and good will as to make 
impossible the achievement of that goal,56 

Was Justice Stewart suggesting that the State should allow each 

school board the freedom to select a system of religious exercises 

that will accommodate to the religious pluralism of the communities 

served by its schools? It seems so, at least as long as such 

system does not entail any coercion and eliminates any preference to 

any religious sects, or to believers over nonbelievers. 

Reflections on Engel and Schempp 

Several concepts presented here need further emphasis: Justice 

Douglas' view on the impermissibility of financial support to 

religion; Justice Brennan's concern about the complete elimination 

of traditional forms of cooperation between church and state; and 

Justice Goldberg's warning about the possible consequences of 

untutored neutrality. All of these issues were highlights in the 

separate opinions filed by the three Justices. 

Justice Douglas concurred with the final judgment of the Court 

in Engel but for a reason different than those advanced by the 

majority. "A religion is not established in the usual sense merely 

by letting those who choose to do so say the prayer that the public 

school teachers lead. Yet once government finances a religious 

57 
exercise it inserts a divisive influence into our communities," 
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Consequently a form of cooperation that does not rest on any 

financial governmental support may have a possibility of meeting 

the requirements of the First Amendment, Justice Douglas lists 

several instances for such forms of cooperation. Consistent, 

however, with this view. Justice Douglas corrected, in his 

concurring opinion in Engel, the stand he had taken in Everson where 

he supported the majority opinion favoring free bus transportation to 

all children of public and private schools. He said: 

The Everson case seems in retrospect to be out of line with 
the First Amendment. Its result is appealing as it allows 
aid to be given to needy children. Yet, by the same token, 
public funds could be used to satisfy other needs of 
children in parochial schools--lunches, books, and tuition 
being obvious examples.^^ 

In Schempp, Justice Douglas repeated the same consideration 

emphasizing that since official financial support is the most 

effective way of establishing religion, eyery form of financial 

aid, no matter how small, renders a statute unconstitutional, be 

this aid direct or indirect: "What may not be done directly may not 

be done indirectly lest the establishment clause become a mockery." 

This view constitutes a new form of "limited cooperationism" 

characterized by its full exclusion of all forms of financial support 

to religion, large or small, direct or indirect. Thus, three kinds 

of interpretations of the practical applications of the principle of 

separation of church and state emerge now: strict separationism, 

moderate cooperationism, and limited cooperationism as espoused by 
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Justice Douglas. Other positions taken by several members of the 

Court will later permit a more precise definition of moderate 

cooperationism. 

Justice Brennan, in his concurring opinion in Schempp, expressed 

his concern that the decisions of the Court in Engel and Schempp 

may be interpreted as outlawing every vestige of cooperation between 

government and religion. After affirming that the decision in 

these cases do not clearly forecast anything about the constitutionality 

of other types of interdependence between church and state, he 

specified the involvements clearly forbidden by the First Amendment 

(see page 190). These involvements establish guidelines for the 

permissible areas of cooperation between government and religion. 

Justice Goldberg's warning that an untutored neutrality on the 

part of the state may brood a devotion for secularism which may lean 

towards hostility against religion, also constitutes a guideline for 

cooperationism since it is the duty of the state actively to protect 

the religious traditions and values of this country. 



Chapter X 

Shifting to Cosmetic Issues 

Seventeen years after the rulings on the recitation of the 

Lord's prayer and the reading of the Bible, the Supreme Court spoke 

again on an issue related to religion in public schools. It 

declared that Kentucky's General Assembly had gone too far in 

ordering the posting of the Ten Commandments in public school 

classrooms across the state. In the eyes of the Court, the religious 

dimension of this Biblical text prevailed upon its recognized impact 

on the development of secular legal codes in Western Civilization, 

The Court declared the posting unconstitutional. This ruling was 

handed down one week after the Court had denied review of the Florey 

V. Sioux Falls case, letting stand the judgment of the United States 

Court of Appeals, Eight Circuit, which declared Christmas observances 

in public schools permissible. 

These two contrary decisions again reflect ambiguities over the 

establishment clause, but they do not address any fundamental 

constitutional issue. They deal, instead, with peripheral and 

cosmetic concerns. Both cases were set by the Court in November, 1980, 

Christmas Observances in Florey v. Sioux School District (1980) 

In Sioux Falls, South Dakota, a committee consisting of Jewish, 

Catholic and Protestant clergy, the school district's director of 
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music, a member of the American Civil Liberties Union, and parents and 

teachers formulated a policy and rules for the observance of religious 

holidays by the district's schools. The policy stated that the school 

district should encourage all students and staff members to appreciate 

and be tolerant of each other's religious views, foster mutual 

understanding and respect, and excuse students and staff members from 

participating in practices contrary to their religious beliefs. The 

policy concluded as follows: "The Sioux Falls School District 

recognizes that one of its educational goals is to advance the 

student's knowledge and appreciation of the role that our religious 

heritage has played in the social, cultural and historical development 

of civilization." The rules limited observation of holidays to those 

that have both a religious and secular basis; provided that music, art, 

literature and drama having a religious theme may be included in the 

school curriculum only if "presented in a prudent and objective manner 

and as traditional part of the cultural and religious heritage of the 
2 

particular holiday;" and permitted the use of religious symbols 

exclusively as teaching aids and only by displaying them temporarily 

and as examples of the cultural and religious heritage of the 

respective holiday, 

Roger Florey, his son, and other Sioux Falls residents brought 

action for declaratory and injunctive relief alleging that the policy 

and rules adopted by the school board violated the establishment and 

free exercise clauses of the First Amendment. The district court 
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found the policy and the rules constitutional. The United States Court 

of Appeals, Eight Circuit, affirmed the judgment of the district court. 

Requests for rehearing and rehearing 'En Banc' were denied. The 

Supreme Court refused certiorari, on November 10, 1980. 

The court of appeals examined the complaints of violations of the 

establishment clause by applying the three-part test fashioned by the 

Supreme Court. This test was the result of the cumulative criteria 

developed by the Court over many years in order to solve cases related 

to the establishment clause. Its first two parts were determined and 

used by the Court in Schempp, in 1963, The complete test was employed 

for the first time in Lemon v, Kurtzman, in 1971, where it was fully 

described as follows: "First, the statute must have a secular 

legislative purpose; second, its principal or primary effect must be 

one that neither advances nor inhibits religion; . . . finally the 
3 

statute must not foster an excessive entanglement with religion. 

' The court found that the motivation behind the policy was a 

legitimate educational one, and, that the express language of the rules 

led "to the conclusion that they were not promulgated with the intent 

to serve a religious purpose," 

Concerning the effect of the policy and rules, the court stated 

that according to the Supreme Court opinion in Schempp, the First 

Amendment did not forbid the mention of religion in public schools 

"when presented objectively as a part of a secular program of 

education."^ Consequently, when the primary purpose served by a given 
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school activity is secular, that activity is not made unconstitutional 

by the inclusion of some religious content. The court proceeded next 

to determine whether a genuine secular program of education was 

furthered by the rules, and concluded: 

The district court expressly found that much of the art, 
literature and music associated with traditional holidays, 
particularly Christmas, has acquired a significance which 
is no longer confined to the religious sphere of life. It 
has become integrated into our national culture and 
heritage. Furthermore the rules guarantee that all 
material used has secular or cultural significance, , . , 
Since all programs and materials authorized by the rules 
must deal with the secular or cultural basis or heritage of 
the holidays . , , "a secular program of education," and 
not of religion, is the primary effect of the rules.6 

In reference to the entanglement, the court found that the rules 

rather than entangling the schools in religion ensured that the district 

steered clear of religious exercises. According to the approved rules, 

the school administrators and the teachers were called upon to 

determine the proper school activities as well as their secular 

purpose and effect. 

Finally, responding to the appellants' contention that the policy 

and the rules infringed upon the free exercise clause, the court 

declared that such contention could not stand scrutiny. The court added 

that the public schools were not required to delete from the curriculum 

all materials, expressions, and references that may offend every 

religious sensibility, and that the rules clearly provided that students 

may be excused from activities authorized by the rules if they so 

choose. 
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Since appellants most strongly objected to Christmas observances, 

the ruling in Florey has been interpreted as an approval of such 

traditional celebrations. However, it must be noted that although the 

district court approved in general of such observances, it also warned 

the Sioux Falls School District that such programs showed "a 

predominantly religious activity which exceeded constitutional bounds." 

The Posting of the Ten Commandments: Stone v. Graham (1980) 

In 1978, the Kentucky General Assembly enacted the following 

statute effective June 17 of the same year: 

1, It shall be the duty of the superintendent of public 
instruction, provided sufficient funds are available as 
provided in subsection 3. of this Section, to ensure that 
a durable, permanent copy of the Ten Commandments shall be 
displayed on a wall in each public elementary and secondary 
school classroom in the Commonwealth. The copy will be 
sixteen inches wide by twenty inches high, 
2, In small print below the last commandment shall appear 
a notation concerning the purpose of the display as follows: 
"The secular application of the Ten Commandments is clearly 
seen in its adoption as the fundamental legal code of 
Western Civilization and the Common Law of the United 
States." 
3, The copies required by this Act shall be purchased with 
funds made available through voluntary contributions made 
to the State Treasurer for the purpose of this Act,^ 

Sydell Stone and others sought an injunction against the enforcement 

of this statute claiming that it violated the state constitution and 

the First Amendment, The state trial court upheld the statute, and 

the Supreme Court of Kentucky, equally divided, affirmed. On final 

appeal, the Supreme Court of the United States did not grant full 

certiorari but reversed the Kentucky decision. 
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The Court applied the three-part test and found the Kentucky 

statute in violation of the first part because it judged that the 

pre-eminent purpose for the posting of the Ten Commandments was 

plainly religious: "We conclude that Kentucky's statute requiring the 

posting of the Ten Commandments in public schoolrooms has no secular 

legislative purpose and is, therefore, unconstitutional,"^ This 

judgment contradicted Kentucky's General Assembly which specifically 

affirmed that the purpose of the display was to emphasize the secular 

significance of the Ten Commandments in the legal tradition of the 

Western Civilization and of the United States. Refusing to accept 

this explanation, the Court responded: "The Ten Commandments is 

undeniably a sacred text in the Jewish and Christian faiths, and no 

legislative recitation of a supposed secular purpose can blind us to 

that fact," The Court justified its refusal to admit any secular 

value in the posting of this Biblical text by asserting that such 

posting had no secular educational purpose because it was not integrated 

into the school curriculum. On the contrary, the Court stated, "if 

the posted copies of the Ten Commandments are to have any effect at 

all, it will be to induce the school children to read, meditate upon, 

perhaps to venerate and obey, the commandments." 

Finally, concerning the financing of the copies by voluntary 

contributions, the Court declared it irrelevant since the mere official 

posting constituted official state support of religion. 
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Justice William Rehnquist strongly objected to the Court's 

rejection of a secular purpose as articulated by the Kentucky's 

General Assembly, rejection, as he said, "with no support beyond its 

12 
own ipse dixi." The Court, he argued, in Florey v, Sioux Falls 

School District looked to the legislative articulation of the secular 

purpose of Christmas observances with religious elements and upheld 

these practices as permissible because they promote the students' 

knowledge and appreciation of the role that religious heritage has 

played in the social, cultural, and historical development of 

13 civilization. The secular purpose determined by the Kentucky's 

General Assembly for the posting of the Ten Commandments is no 

different. In this light, "it does not seem reasonable to require 

removing of the passive document, involving no compulsion, because 

its accepted precepts, as a foundation for law, reflect the religious 

14 nature of an ancient era." 

In concluding his dissent. Justice Rehnquist made two very 

important statements that must be noted: first, "the establishment 

clause does not require that the public sector be insulated from all 

15 
things which may have a religious significance or origin," a 

1 fi 
reflexion already made by the Court in Schempp; and, second, 

that schools must offer instruction about religion. He explained this 

point as follows: 

I should suppose it is a proper, if not an indispensable, 
part of preparation for a worldly life to know the roles 
that religion and religions have played in the tragic story 
of mankind. The fact is that, for good or for ill, nearly 
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everything in our culture worth transmitting, everything 
which gives meaning to life, is saturated with 
religious influences, derived from paganism, Judaism, 
Christianity--both Catholic and Protestant--and other 
faiths accepted by a large part of the world's people. One 
can hardly respect the system of education that would leave 
the student wholly ignorant of the currents of religious 
thought that move the world society for a part in which he 
is being prepared,17 

Justice Rehnquist thus, joined the judges which defend as 

constitutional a level of cooperation and accommodation of the state 

with religion based on the respect due to the traditional religious 

background of the American community. 

Trends in the Opinions on Religion in Public Schools 

The opinions of the Supreme Court examined in Part III as well 

as the separate opinions filed by the members of the Court signal some 

trends of great importance for the interpretation of the religion 

clauses of the First Amendment, 

On the Meaning of the Establishment Clause. The basic agreement 

among the members of the Court on the meaning of the establishment 

clause was stated in the Court's declaration in Everson, Since 

Everson, further clarifications seem to be acceptable to the majority 

of the judges of the Supreme Court. 

Justice Brennan explained in Schempp that although the "Framers' 

immediate concern was to prevent the setting of an official federal 

church,"^^ nothing in the text of the establishment clause supports 

the opinion that this was the full extend and intent of the prohibition 



206 

On the contrary, he sa id , " I t s prohibi t ion was designed comprehensively 

to prevent those o f f i c i a l involvements of re l ig ion which would tend to 

foster or discourage re l ig ious worship or be l ie f , "^^ 

The noninvolvement of the state in re l ig ion is understood by the 

Court as a const i tu t ional mandate for o f f i c i a l neut ra l i ty . This 

neutral i ty forbids the government from in ter fer ing in any theological 

dispute and from approving or condemning any rel ig ious dogma because, 

as Justice Brennan stated in Schempp, "The law knows no heresy and is 

20 committed to the support of no dogma, the establishment of no sect," 

Consequently, the establishment clause prohibits o f f i c i a l preferential 

treatment of one re l ig ion over another, of believers over nonbelievers, 

and of nonbelievers over bel ievers. 

This neu t ra l i t y , explained the Court in Everson, does not mean 

host i l i t y towards re l ig ion or re l ig ions . Church and state are not 

adversaries.^^ But th is neu t ra l i t y , c l a r i f i e d Justice Brennan in 

Schempp, cannot to lerate any fusion of the secular with the re l ig ious, 

or of governmental action with rel ig ious practices. The spheres of 

religious ac t i v i t i e s and governmental authority are separate. The 

state, therefore, is not permitted to serve the essential ly rel igious 

act iv i t ies of the church by carrying on rel igious programs, conducting 
22 

religious ins t ruc t ion , or composing o f f i c i a l prayers. Neither can 

the state put i t s weight and prestige to the service of re l ig ion in 

general, or of any re l ig ious sect in par t icu lar , by financing 

religious exercises in any form whatsoever, because as Justice Douglas 

emphatically declared in Schempp, "The most ef fect ive way to establish 

23 
any institution is to finance i t . " 
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Finally, the denominational neutrality of religious exercises 

such as the regents' prayer, or the voluntariness of the students' 

participation in them, do not make these devotions in public schools 

permissible. Justice Brennan, referring to one of the most important 

conclusions of the Sunday Laws in McGowan v. Maryland, explained 

that secular ends do not automatically justify the use of religious 

means, particularly when such ends are attainable through secular 

24 

means. 

On Strict Separationism and Moderate Cooperationism. Strict 

separationists and moderate cooperationists follow contrary directions 

in resolving problems of separation between church and state. Their 

fundamental difference lies on the willingness to accept possible 

areas of moderate cooperation between government and religion. While 

strict separationists insist on an absolute, inflexible, and rigid 

separation with no cooperation whatsoever, moderate cooperationists 

allow for a degree of accommodation of government to the requirements 

of the religious spirit of the American people. Strict separationism 

risks, perhaps, to turn official neutrality into hostility towards 

religion, and to prefer, as the Court stated in Zorach, "those who 
25 

believe in no religion over those who do believe." Cooperationism 

also may risk to turn neutrality into support of religion by the 

"legal exaltation of the orthodox and the derogation of unbelievers," 

referred to by Justice Black in his dissent in Zorach. Although 

both risks may be real, separationists and cooperationists should 
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heed the advise of Justice Goldberg in his concurring opinion in 

Schempp: "The measure of constitutional adjudication is the ability 

and willingness to distinguish between real threat and mere shadow,"^^ 

The application of these two contrary philosophies to the 

analysis of the constitutionality of statutes relating to church and 

state, produces contrary results, particularly along the lines of 

two pairs of concepts: hostility towards religion versus neutrality, and 

coercion versus free exercise of religion. Concerning hostility 

versus neutrality, separationists affirm that the best and only 

approach fully to protect the neutrality demanded by the First 

Amendment from the government is to maintain a rigorous separation 

between governmental and religious spheres. This strict neutrality 

does not constitute hostility, they maintain, Cooperationists reply 

that to adhere to this strict neutrality may not eliminate hostility 

because, as Justice Goldberg says in his concurring opinion in 

Schempp, a policy of untutored neutrality may become a "brooding and 

pervasive devotion to the secular and a passive and even active 

hostility to the religious," Cooperationists add that neutrality 

must be positive and constructive because, as stated by Justice 

Brennan in Schempp, "nothing in the Establishment Clause forbids the 

application of legislation having purely secular ends in such a way as 

to alleviate burdens upon the free exercise of an individual's 

religious beliefs,"^^ 
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With reference to coercion versus free exercise of religion, 

separationists see accommodation to the religious needs of sectarian 

groups as coercion upon those who, for any reason, are unwilling to 

participate in religious exercises encouraged or permitted by the state. 

They argue that not to participate embarrasses children, and that 

this embarrassment not only infringes upon their freedom of religion but 

also fosters religious divisiveness among young Americans. 

Cooperationists answer that, as long as participation is free, the 

issue of coercion is nonexisting. Moreover, they say, the establishment 

clause does not require that the public sector be insulated from all 

things which have a religious significance, such as the awareness of 

30 the plurality of beliefs among Americans. Finally, cooperationists 

bring up a yery significant concern: there is a substantial free 

exercise claim on the part of those parents who want their children to 

have some religious exercises. This claim cannot be easily eliminated 

by suggesting that those parents should send their children to private 

schools because, as the Court recognized in Murdock v. Pennsylvania, 

freedom of religion is available to all "not merely to those who can 

pay their own way."^ 

From examining these two approaches when applied to religion in 

public schools, it appears that separationism supports first, the 

premise held by Justice Jackson in Everson that "secular education can 

be isolated from all religious teaching;" and second. Justice 

Rutledge's affirmation in Everson that the religion clauses make 
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religious training altogether private, Cooperationism, rejecting 

the absolute terms of these presuppositions, allows for the necessity 

of at least accommodating the school schedule to voluntary religious 

instruction, and for the inclusion in the school curriculum not of 

religious indoctrination but of studies about religion. As Justice 

Rehnquist states in Stone v. Graham: "One can hardly respect the 

system of education that would leave the student wholly ignorant of the 

currents of religious thought that move the world society for a part in 

34 which he is being prepared." 

The trends identified above indicate that, although the rulings 

of the Court in all but one case, Zorach, favor strict separationism, 

the thought of the judges is not unified. There is a pervasive 

questioning that does not permit them to establish an unwavering trend 

in the direction of either strict separationism or moderate 

cooperationism. The surfacing of the "limited cooperationism" 

espoused by Justice Douglas in Engel and Schempp exemplifies the 

difficulty the members of the Court have in adhering inhesitantly to 

any approach, while maintaining a neutrality which cannot be theistic 

or atheistic but simply civic and patriotic. 



PART IV 

PUBLIC AID TO PRIVATE SCHOOLS 

The secularization of public schools motivated religious 

denominations to search for alternatives in order to continue making 

use of the advantages of the school organization for the spreading 

and maintaining of their religious dogmas and practices. Some 

Protestant groups insisted upon keeping public schools Protestant, 

other. Catholics and Protestants, developed their parochial schools 

which have been besieged from their outset by serious and growing 

financial constraints that threatened their existence. 

In their struggle to survive, parochial schools have depended 

on increasing tuitions paid by students, and on.donations from the 

community. Catholic schools have also counted upon the help of 

priests, brothers, and nuns who staff them at salaries far below 

those paid public school teachers. The inadequacy of this form of 

support has always been obvious but has become acutely severe during 

the last two decades. Leaders and administrators of parochial schools 

have tried to obtain public aid for private education. Their efforts 

to gain direct public funding failed. However, their efforts to 

obtain indirect aid through benefits to their students and their 

parents have met with partial success, as will be verified from 

examination of the adjudications made by the Supreme Court in cases 

related to public aid to private schools. 
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Chapter XI 

The Frame of Reference 

The constitutional issues surrounding public aid to private 

schools result from the tension inherent to the two religion clauses 

of the First Amendment, Private schools have chosen to exercise 

their religious liberty by operating independently from the government. 

Since they do not receive public financial support, they can freely 

engage in their educational process according to the dictates of their 

respective denominational creeds. But this option limits their free 

exercise of religion because of the financial restraints it entails 

and because it makes student enrollment a function of wealth. Students 

who cannot afford the tuition costs cannot enter private schools. 

Conversely, the states cannot grant public aid to private schools 

without violating the establishment clause of the First Amendment. 

The Supreme Court has dealt with this complex problem since 

1930, when it declared constitutional the free loan of textbooks to 

all children of all schools, public and private. A dividing line 

between the constitutionally permissible and impermissible is 

emerging from the Court's rulings, but its contours remain blurry, 

A frame of reference provided here is necessary to understand 

the process followed by the Court and the reasons for the persistent 

indefinition of this line. After a brief historical survey of the 

birth and development of private education, the study of the charta 
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magna for its existence and operation will follow. The chapter will 

conclude with an analytical framework for the Supreme Court's 

decisions on public aid to private schools. 

Birth and Development of the Parochial School System 

It has been said that the issue of public aid to private schools 

concerns Catholic parochial schools particularly. Protestants and 

Jews, aside from seeking tax exemption, have made no discernible 

demand for public financial aid to sustain their schools. 

Seventh Day Adventists, who operate a large system of private 

schools, are among the most vigorous opponents of state aid. When 

dealing with public aid to private schools, therefore, it should be 

understood, that what is usually meant is public aid to Catholic 

schools. 

In contrast to public schools, which in many ways began as the 

result of the continuation of the colonial private and public 

Protestant schools. Catholic schools were born towards the end of 

the eighteenth and early part of the nineteenth centuries as an answer 

to the need felt by Catholics of instilling the principles of their 

dogmas in their children, and of protecting them from the Protestantism 

prevalent in many eastern public schools. The rapid growth of 

Catholicism due to the large immigration of Catholic Irish, Italian 

and Polish, gave Catholics a great numerical strength and a powerful 

cohesiveness which, centered around their parishes, allowed them to 
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defend their constitutional rights in terms of the freedoms protected 

by the Bill of Rights, Undoubtedly, for many long established 

Protestant Americans, still laboring under their old anti-Catholic 

prejudices, the newcomers were not exactly desirable friends. Their 

Catholic religious belief and their schools were soon labeled 
2 

"un-American and divisive," 

In terms of religious education, the feud between Protestants and 

Catholics reveals some important facts. The philosophy of Catholic 

educators was predicated on the principle stated by Pope Pius XI in 

his encyclical On the Christian Education of Youth that "The only 

school approved by the Church is one where the Catholic religion 
3 

permeates the entire atmosphere," The religious intolerance exerted 

by some Protestant dominated public schools, specially in the eastern 

states, accorded Catholic children a treatment disrespectful of their 

religious beliefs, Protestants in general, surrendered to secular 

public schools their right to educate their children and gave up, in 

the process, their determination that this education be religious. 

Catholics refused to surrender to secular schools their right to 

educate their children and initiated, instead, their own system of 

religious parochial schools where they could freely offer Catholic 

education. 

Within this frame of religious animosity, the Catholic parochial 

school system initiated its fast growth and development. The First 

Provincial Council of Baltimore enacted the first Catholic school law 

in 1829. This law reads in part: "We judge it absolutely necessary 
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that schools should be established, in which the young may be taught 

the principles of faith and morality, while being instructed in 

letters,"^ 

The Second Provincial Council, in 1833, established a committee 

to prepare suitable textbooks for Catholic Schools, The First and 

Second Plenary Councils of 1852 and 1864 exhorted bishops to establish 

a Catholic school in every parish. The Third Plenary Council set 

forth, in 1884, the following four basic principles for Catholic 

education in the United States: 

1, Near each church, where it does not yet exist, a 
parochial school is to be erected within two years from the 
promulgation of this Council, and is to be maintained in 
perpetuum, unless the bishop, on account of grave 
difficulties, judges that a postponement be allowed. 
2. A priest who, by his grave negligence, prevents the 
erection of a school within this time, or its maintenance, 
or who, after repeated admonitions of the bishop, does not 
attend to the matter, deserves removal from that church. 
3, A mission or a parish which so neglects to assist a 
priest in erecting or maintaining a school, that by reason 
of this supine negligence the school is rendered impossible, 
should be reprehended by the bishop and, by the most 
efficacious and prudent means possible, induced to contribute 
the necessary support. 
4. All Catholic parents are bound to send their children 
to parochial schools, unless either at home or in other 
Catholic schools they may sufficiently and evidently 
provide for the Christian education of their children, or 
unless it be lawful to send them to other schools on account 
of a sufficient cause, approved by the bishop, and with 
opportune cautions and remedies. As to what is a Catholic g 
school, it is left to the judgment of the Ordinary to define. 

The great importance attributed by the leaders of the Catholic 

Church to their parochial schools is clearly reflected in these 

principles. It must be noted that all the different segments of the 
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Catholic community are made responsible for the erection, support, and 

maintenance of the parochial school. Catholics, by and large, 

accepted this responsibility seriously. By 1970, their schools 

enrolled over six million children. 

No Indirect Aid to Private Schools. An important delimitation to 

this study must be made at this point. Since the constitutional issues 

related to direct and indirect public aid to private schools concern 

mostly, although not exclusively. Catholic schools, the terms "private 

schools and parochial schools," when used in the remaining chapters of 

this study, will be equivalent to "Catholic schools," unless otherwise 

specified. 

Most Catholics view their parochial school system as an equal 

partner with the public schools. Since the states possess laws 

compelling all children to go to school, it is the duty of the states, 

they argue, to provide schools that are in accord with the dictates of 

the parents' conscience. Moreover, they insist, parents have the 

primary and principal right in the education of their children. 

Education, therefore, does not belong to the government. In a 

democracy the government has nothing to teach but it has the 

responsibility to finance schools through public taxation and to 

distribute tax funds among all schools, observing the norms of 

distributive justice. Catholic educators further claim that because 

a government receives a full return from its investment when a school 

produces well-trained citizens, eyery school to which parents send 
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their children in compliance with the compulsory education laws of the 

states, is entitled to a fair share of public funds for education. 

Basing their struggle on these arguments. Catholics sought to 

gain direct public aid for their schools in several eastern states. 

It will suffice here to follow one typical instance of this struggle, 

that of New York City. In 1838, John Hughes became bishop of New 

York. In New York City, the Public School Society had succeeded in 

gaining absolute control of the funds for public education and was 

distributing them among nondenominational schools exclusively. 

Objecting to this procedure, a number of Catholics and Protestants 

appealed to the state legislature. After a full hearing of all sides, 

a committee of the legislature approved the Public School Society's 

procedure because the state fund was "purely of a civil character and 

the entrusting of it to religious or ecclesiastical bodies was a 

violation of an elementary principle in the policies of the state and 

the country." Bishop Hughes refused to accept this decision 

contending that the schools under the jurisdiction of the Public School 

Society were nonsectarian in name only, but Protestant in their 

teaching staff, textbooks, Bible instruction, and in the general 

atmosphere of the classrooms. He added that all this constituted a 

menace to the faith of Catholic children, and urged the legislature 

to allot to the Catholic schools a fair share of the public school 

fund.^ 
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Governor William H, Seward noted in his message to the 

legislature of 1840 that many children of Catholic immigrants were in 

effect excluded from the public schools because of their permeation 

with Protestantism, and he recommended the enactment of legislation 

that would help finance schools in which these children be taught by 

teachers of their same faith, A large number of Protestant churches, 

many individual citizens, and the Public School Society vehemently 

opposed the Governor's recommendation. The New York City Board of 

Aldermen reopened the issue and conducted a public hearing where Bishop 

Hughes presented the church's position forcefully. The request was 

rejected, however, by a vote of fifteen to one. Bishop Hughes 

continued his campaign, arguing that the public school, as it was 

conducted, tended to draw pupils away from their religion and that 

Catholic schools, on the other hand, made an effective contribution to 

the public welfare by combining religious instruction with the same 

secular education given by public schools. He insisted that in this 

way parochial schools protected the religious freedom of their children 

as well as the interest of the state in well-educated citizenry. 

Consequently, the bishop urged, parochial schools should be given 

"a fair and just proportion of the funds appropriated for the common 

schools, provided Catholics will do with it the same thing that is done 

in the common schools, and leave no reason to complain that the system 

is not followed."^° 
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Bishop Hughes convincingly brought his case to the state 

superintendent of schools who issued a report favorable to the bishop's 

plea and recommended that the legislature curb the power of the Public 

School Society, change the law, and allow appropriations for Catholic 

schools. In 1842, the legislature turned down the recommendations 

presented by Governor Seward and by the state superintendent of 

schools, but ended the role of the Public School Society by creating a 

board of education for New York City that had the sole right to use 

the tax funds for educational purposes. Two years later the state 

legislature enacted a law which reads in part: 

No school shall be entitled to a portion of the school 
moneys in which the religious sectarian doctrine or tenet of 
any particular Christian or other religious sect shall be 
taught, inculcated or practiced, or in which any book or 
books containing compositions favorable or prejudicial to 
the particular doctrines or tenets of any Christian sect 
shall be used, or which shall teach the doctrines or tenets 
of any other religious sect, or which shall refuse to -^^ 
permit the visits and examinations provided for in this act. 

The spirit of this law became a provision of the state 

constitution adopted by the constitutional convention of 1894. Article 

9, section 4 reads: 

Neither the state nor any subdivision thereof shall use 
its property or credit or any public money, or authorize or 
permit either to be used, directly or indirectly, in aid or 
maintenance, other than for examination or inspection, of 
any school or institution of learning wholly or in part 
under the control or direction of any religious 
denomination, or in which any denominational tenet or 
doctrine is taught 

Similar struggles fought in other states came to similar endings. 

By 1875, it was a generally accepted proposition throughout the nation 
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that tax-raised funds should be used only for schools controlled by the 

state and free of sectarian influence. Thus, direct public aid to 

private schools became an issue fully resolved by many state 

constitutions one century before the Supreme Court put an end to 

religious practices in public schools. 

The failure to obtain direct public aid to private schools did not 

deter Catholic leaders from experimenting with another solution, the 

incorporation of parochial schools into the public school system. 

There was adequate and respectable precedent for this solution: most 

of the Protestant parochial schools of the middle states had simply 

transferred into the states' public school system. Many Catholic 

communities were able to carry on this procedure after the local school 

board had acquired a majority of Catholic members. At times, 

non-Catholics welcomed this incorporation because of the additional 

state aid that came to their community as a result of such a 

substantial increase in the public school population. As long as the 

community's public school was retained, it was usually practicable 

to keep the public parochial school exclusively for Catholic children. 

However, before long the temptation of abandoning the public school 

and of transfering non-Catholic children to the public-parochial 

school was too strong, and public Catholic schools were faced with a 

critical choice: either to accept secularization and remain public, 

or to give up their public school status and return to their original 

fully private condition. After consultation and even bitter 
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inner fighting, parochial schools refused to accept secularization as 

the price for their public support. Although, by 1937, there were at 

least 340 Catholic schools in the United States still operating as 

part of the public school system, this incorporation has not been 

encouraged any longer by Catholic bishops, and it has ended in 

failure. 

The Charta Magna of Private Education: Pierce v. Society of Sisters 

(1925) 

The opposition to any form of direct public aid to private schools 

did not stop private school growth. Their right to subsist, 

nevertheless, was seriously threatened by the "only public schools 

movement" which crystallized in an Oregon Mandatory School Bill 

submitted to public referendum and approved on November 2, 1922, by 

a vote of 115,506 to 103,685. This bill, requiring all children 

between ages eight and sixteen to be ervrolled in public schools, read 

in part: 

Any parent, guardian, or other person in the State of 
Oregon, having control or charge or custody of a child 
under the age of sixteen years and of the age of eight 
years or over at the commencement of a term of public 
school of the district in which said child resides, who 
shall fail or neglect or refuse to send such child to a 
public school for the period of a time a public school 
shall be held during the current year in said district, 
shall be guilty of a misdemeanor and each day's failure to 
send such child to a public school shall constitute a 
separate offense.1^ 
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Reflecting the ultranationalist "Americanism" characteristic of the 

post First World War period, the official ballot for the referendum 

had arguments affirming that American self-preservation and the 

assimilation and education of all children in the national spirit and 

principles were best secured by mixing all students—the foreign-born 

and native-born—in the public school melting pot: "We must now halt 

those coming into our country from forming groups, establishing schools, 

and thereby bringing up their children in an environment often 

antagonistic to the principles of our government." 

William A, Bell, reflecting on the Oregon campaign for the passage 

of the statute, comments: 

An arresting facet of the State's argument was its own 
shape-up of the meaning of religion. Pursuing its anxiety 
over people forming groups, the State said: "Our children 
must not under any pretext, be it based upon money, creed 
or social status, be divided into antagonistic groups, 
cliques or cults there to absorb the narrow views of life 
as they are taught," Thus Oregon identified allegiance to 
a religion with embracing a narrow view of life, as 
contrasted, undeniably, with the State's own broad--and 
impliedly superior--view of life,15 

Curiously, this "public schools only" mentality, as presented by the 

sponsors of the Oregon statute, was aimed at imposing upon all 

citizens a brand of social morality certainly offensive to the 

neutrality that should characterize all public schools 

After the passage of the Oregon statute in 1922, (to be 

implemented in 1926), two organizations sought to obtain an injunction: 

the Hill Military Academy, a boys' school partially for homeless boys, 

and the Society of Sisters of the Holy Names of Jesus and Mary, who 
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operated several parochial primary and secondary schools and 

orphanages in the state. They contended that the statute would 

necessarily destroy their patronage and confiscate their property. The 

Society of Sisters added that the statute also violated the right of 

parents to "choose schools wherein their children will receive 

16 
appropriate mental and religious training." 

Amici curiae briefs were filed on the side of private schools, 

strongly reacting to the attempt to confer upon the public schools an 

absolute monopoly in education. Louis Marshall, for the American 

Jewish Committee, stated in his brief: 

Recognizing in the main the great merit of our public 
school system, it is nevertheless unthinkable that public 
schools alone shall, by legislative compulsion rather than 
by their own merits, be made the only medium of education 
in this country. Such a policy would speedily lead to 
their deterioration. The absence of the right of selection 
would at once lower the standards of education. If the 
children of the country are to be educated in accordance 
with an undeviating rule of uniformity and by a single 
method, then eventually our nation would consist of 
mechanical Robots and standardized Babbitts.1' 

A three-judge federal district court awarded plaintiffs a declaratory 

judgment and the requested injunction. The state of Oregon appealed 

to the United States Supreme Court which unanimously affirmed the 

lower court's decision. 

Despite the direct relation of this ruling to the right of parents 

to select the school of their choice for the religious upbringing of 

their children, and the right of private schools to exist and operate, 

it must be noted that no religious liberty issue was involved in the 
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suit and that the case was not resolved on the basis of the 

establishment clause of the First Amendment because in 1925 the First 

and Fourteenth Amendments have not yet "married". Moreover, it 

must be observed that the Court was careful to stress that 

compulsory education was not at issue, but only compulsory education 

in public schools. The Supreme Court based its decision on the 

Fourteenth Amendment showing that the Oregon statute infringed upon 

the plaintiffs' business interest by preventing the operation of 

their school and by making it illegal for their customers to 

patronize them. Justice James 0. McReynolds, delivering the opinion 

of the Court, said in part: 

Plaintiffs asked protection against arbitrary, 
unreasonable and unlawful interference with their 
patrons and the consequent destruction of their 
business and property. Their interest is clear and 
immediate within the rule approved in Truax v. Raich, 
Truax v, Corrigan and Terrace v, Thompson, and many other 
cases where injunctions have issued to protect business 
enterprises against interference with the freedom of 
patrons and customers . . . . The suits were not 
premature. The injury to appellees was present and yery 
real, not a mere possibility in the remote future. If 
not relief had been possible prior to the effective date 
of the Act, the injury by unlawful action is a vyell 
recognized function of courts of equity,18 

It is unfortunate, indeed, that the plaintiffs and the Court had 

to resort to a legal fiction in order to vindicate the fundamental 

right of parents to choose religious education for their children, as 

if instructing them in the faith of their parents were a profit-making 

business like manufacturing and marketing. But the Court in its 
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opinion went far beyond the immediate effects of this legal fiction 

when it stated: 

Under the doctrine of Meyer v, Nebraska we think it 
entirely plain that the Act of 1922 unreasonably 
interferes with the liberty of parents and guardians to 
direct the upbringing and education of their children 
under their control , , , , The fundamental theory of 
liberty upon which all governments in this Union repose 
excludes any general power of the state to standardize 
its children by forcing them to accept instruction from 
public teachers only. The child is not the mere 
creature of the state. Those who nurture him and direct 
his destiny have the right, coupled with the duty, to 
recognize the prepare him for additional obligations.l^ 

Thus, the Court's holding in Pierce stands as the charter of the 

rights of parents to direct the religious upbringing of their 

children, and, consequently, of the right of private schools to exist 

and develop in order to make the exercise of such parental right 

possible. 

The doctrine followed by the Court in Pierce was first established 

in Meyer v. Nebraska. In 1919, the Nebraska Legislature passed an act 

forbidding the teaching of any subject in a language other than 

English, and forbidding the teaching of any foreign language in a 

Nebraska school below the ninth grade. It was alleged that private 

and parochial schools which taught in German were hotbeds of alien 

ideas and sentiments. Robert T, Meyer, a teacher in an Evangelical 

Lutheran congregation, was charged with teaching German to a child 

who had not completed the eigth grade by using a collection of Bible 

stories. Meyer testified that his only purpose was to help children 

participate in public worship and prayer at home with their parents 
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who worshipped and prayed in German. The Nebraska Supreme Court 

found that social and national integrity were threatened by this 

practice and that the Nebraska Act was a reasonable exercise of the 

police power of the state. The case was brought to the United States 

Supreme Court on the grounds that this Nebraska Act deprived Meyer 

of liberty without due process of law. In the majority opinion. 

Justice McReynolds stated that the Court had never attempted to 

define with exactness the liberty guaranteed by the Fourteenth 

Amendment, but that this liberty certainly included at least the 

following: 

The right of the individual to contract, to engage in 
any common occupations of life, to acquire useful 
knowledge, to marry, establish a home and bring up 
children according to the dictates of his own 
conscience . , . . The established doctrine is that 
this liberty may not be interfered with, under the guise 
of protecting the public interest, by legislative action 
which is arbitrary or without reasonable relation to 
some purpose within the competency of the state to effect. 
(Emphasis added)20 

Justice McReynolds concluded that the state could not deprive foreign 

language teachers of their calling, nor parents of their right to 

control the education of their children. The point at issue in 

Meyer was the right of Nebraska parents to have their children 

educated in schools conducted in the language of their homeland. 

The Supreme Court of the United States guaranteed this right. In a 

broader but still direct sense, this Court also guaranteed the right 

of parents to send their children to a private school of their choice. 
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Thus, the right of educational freedom is one of the rights protected 

against state invasion, through the due process clause of the 

Fourteenth Amendment. 

Half a century after the momentous Court decision in Pierce, 

Stephen Arons of the University of Massachusetts suggested a First 

Amendment reading of it based upon the preservation of individual 

consciousness from government coercion. This principle would 

indicate not only that parents have a right of educational choice 

where the inculcation of values and beliefs is concerned, but also 

that the present scheme of compulsory education and school financing 

may be unconstitutional. In the conclusion to his article: "The 

Separation of School and State: Pierce Reconsidered," Arons says: 

In its fifty-year life, Pierce has threaded its way 
through numerous cases involving the regulation of 
schooling, the compulsion of beliefs, challenges to 
compulsory schooling, religious liberties, and the 
establishment of the right to privacy. This history and 
some recent thinking about the First Amendment suggest 
that present state schemes for financing public 
education and regulating private education ma"y~be 
invalid. Because it protects against involuntary 
goverment intrusions upon individual consciousness, the 
First Amendment may require changing the economic and 
political structure of complusory schooling to separate 
school and state, just as the First Amendment requires 
separation of church and state. If this view is correct, 
compulsory education may have to be revised to eliminate 
its economically discriminatory nature and to preserve 
freedom of belief for families in search of adequate" 
education" (Emphasis added)2I 

Arons' interpretation of Pierce supports Bishop Hughes' 

argumentation, in 1840, insisting on the right of parochial schools to 

their fair share of the public educational fund, and Justice Stewart's 
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view, stated in his dissenting opinion in Schempp, that freedom of 

religious education must be available to all, "not merely to those who 

can pay their own way." This interpretation, nevertheless, has not 

been followed. Most legislatures have written in their constitutions 

provisions specifically prohibiting direct aid to private schools. 

Parochial schools have not given up their fight and have taken, 

instead, another approach: a systematic and relentless demand for 

indirect aid which, although directly intended to benefit the students 

and their parents, may indirectly alleviate the burdens of private 

education. 

Analytical Framework of the Supreme Court Decisions 

The Supreme Court of the United States has adjudicated several 

cases dealing with indirect public aid to private schools. The Court 

has developed in this process three guidelines for permitting indirect 

aid. The child benefit theory born in Cochran v. Louisiana State 

Board of Education, in 1930, is, perhaps, the most far reaching 

avenue for this kind of aid, as it extends the benefit of public 

services to all children, without denying anyone equal privileges on 

sectarian grounds. This theory based on the Fourteenth Amendment 

states that benefits that accrue to the child rather than to the 

school are not barred by the Constitution, 

The second guideline for indirect aid consists on the public 

welfare legislation principle followed by the Court in Everson v. 
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Board of Education in 1947. This principle based on the establishment 

clause of the First Amendment does not differ from the child benefit 

theory. According to this principle, public welfare legislation 

which is designed to confer a benefit upon a particular class of 

individuals, may not confer or deny such benefit to anyone because of 

his religious faith or his lack of it. Incidental and unintended aid 

upon religious organizations that occur while social legislation 

carries out its secular purposes is not unconstitutional. 

The third guideline for indirect aid is the accommodation by the 

state to the religious traditions and spiritual needs of the American 

people. This accommodation which clearly surfaced in the moderate 

cooperationism between government and religion followed by the Court 

in Zorach (1952), is strengthened by the Court decisions in Board 

of Education v. Allen (1968), permitting the free loan of textbooks 

to all public and private school children, and in Walz v. Tax 

Commission (1970), declaring tax exemptions for private schools 

constitutional. 

In applying these guidelines, the Court finds not only the 

opposition from strict separationism, but also the concrete difficulty 

of defining the limits of permissibility in each case. However, some 

trends emerge that give a more defined contour to the dividing line 

between permissible and impermissible aid. In general the 

direction given by the child benefit theory prevails and the Court 

declares constitutional those benefits that accrue to the child 
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directly: textbooks, free bus transportation, counseling, testing, 

diagnostic services, and therapeutic services. On the other hand, 

the Court prohibits aid that is directly given to schools: grants 

for repair and maintenance, teaching equipment, and salaries for 

teachers. Gray areas remain such as tuition tax credits and tuition 

reimbursements for low income families. 

Concerning the procedures followed by the Court, the three part 

test is usually employed. More and more the real value of the first 

part of this test becomes questionable as it appears obvious that no 

state will ever pass a statute with no secular but religious purpose. 

The second part, related to the primary effect of the legislation 

under examination appears the most critical. The entanglement between 

government and religion, verified by the third part, extends towards 

the possible religious and political divisiveness derived from the 

legislation under scrutiny. Finally, violations of the free 

exercise clause are not examined in detail by the Court, possibly due 

to their lack of sufficient evidence of coercion. 



Chapter XII 

The Constitutional Bases for Indirect Public Aid 

The permissibility of any kind of public aid to private schools 

is advocated by strict separationism because all aid, direct or 

indirect, advances religion and consequently violates the establishment 

clause of the First Amendment. The Supreme Court, nevertheless, has 

ruled that indirect aid to private religious organizations is not 

always illegal. The child benefit theory, the general social welfare 

theory, and the moderate accommodation between government and religion 

have helped the Court define areas of permissible aid. This chapter 

will examine four cases where the Court has established these bases as 

foundations for its rulings on indirect aid to private schools. 

The Child Benefit Theory: Cochran v. Louisiana State 

Board of Education (1930) 

A major landmark in the history of private schools in this country 

came in 1930 when the Supreme Court sustained the constitutionality 

of a Louisiana law that permitted the furnishing of secular textbooks 

to children of parochial schools. Two acts of the Louisiana 

Legislature passed in 1928 approved that school books be loaned without 

charge to all school children of the state. No distinction was made 

between children attending public or private schools. The appellants, 

as citizens and taxpayers of the state of Louisiana, brought suit 

231 
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claiming a violation of the Fourteenth Amendment. Their intention was 

to restrain the state board of education from furnishing free 

textbooks to children attending nonpublic schools. The trial court 

refused to issue an injunction. The supreme court of the state 

affirmed the judgment of the trial court. On appeal, the Supreme 

Court upheld the state courts unanimously. 

The opinion of the Court was written by Chief Justice Charles 

Evans Hughes who found the Louisiana statute providing secular 

textbooks to school children attending private schools or public 

schools constitutional. Citing the opinion of the Louisiana Supreme 

Court as the foundation of its own opinion, the Supreme Court said: 

One can scan the acts in vain to ascertain where any 
money is appropriated for the purchase of the school 
books for the use of any church, private sectarian, or 
even public school. The appropriations were made for 
the specific purpose of purchasing school books for the 
use of the school children of the state, free of cost to 
them. It was for their benefit and the resulting 
benefit to the state that the appropriations were made 
. . . . The schools, however, are not the beneficiaries 
of these appropriations , , , one may search diligently 
to the acts, though without result, in an effort to find 
anything to the effect that it is the purpose of the 
state to furnish religious books for the use of such 
[private school] children . , , , What the statutes 
contemplate is that the same books that are furnished 
children attending public schools shall be furnished 
children attending private schools. This is the only 
practical way of interpreting and executing the statutes, 
and this is what the state board of education is doing. 
Among these books, naturally, none is to be expected, 
adapted to religious instruction.1 

The Supreme Court based its holding not on the First Amendment 

but on the Fourteenth. Since provisions of secular textbooks for all 
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school children serve a public interest and do not benefit the private 

interest of the church schools or of parents of parochial school 

students in such a way as to violate the due process clause, the 

Louisiana statute was well within the limits of the Fourteenth 

Amendment. The factual premises on which the Court based its 

conclusions included the taxing power of the state exerted for a 

public purpose; the legislation not segregating private schools or 

their children; the broad intention of the statute being education; 

the method followed comprehensive, benefiting all children of the 

state; and the textbooks, all secular and all the same for all children, 

In addition, the Court noted that individual interests were aided only 

indirectly and only as the common interest was safeguarded. 

The Court, this way, drew a distinction between the people, the 

state, and the church. It ruled that there was no violation of the 

Fourteenth Amendment because the purpose of the statute was to benefit 

the people of the state. The fact that it also may benefit the church 

is a concomitant effect not directly intended by the law. As long as 

the textbooks lent were the same ones for all students, and as long as 

they were lent for the same purpose--secular education--the act of 

Louisiana Legislature was within the constitutional perogative of the 

state. 

Thus, the child benefit theory was born: benefits that accrue the 

child rather than the school are not barred by the federal 

constitution, even when these benefits accrue children attending 

private schools. The Supreme Court determined validity only under the 
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federal constitution. Its decision was not binding on state courts 

interpreting their own constitutions. Several states have refused 

to follow the Supreme Court's reasoning or to adopt the child benefit 

theory. In 1948, in Judd v. Board of Education, the New York Court of 

Appeals approved the 1922 decision of the Appellate Division that 

prohibited textbook distribution to parochial school children. In 

1951, in Zellers v. Huff, the Supreme Court of New Mexico ignored the 

Cochran decision when it ruled that textbooks might not be supplied 

to parochial school children. In 1941, the Supreme Court of 

Mississippi, in Chance v. Mississippi State Textbook Board, upheld the 

constitutionality of a state law providing for free textbooks for all 

children of public and private elementary schools. This decision is 

of special significance since it raises the question of the possibile 

unconstitutionality of excluding private school children from this 

public benefit: 

The religion to which children of school age adhere is 
not subject to control by the state; but the children 
themselves are subject to its control. If the pupil may 
fulfil its duty to the state by attending a parochial 
school, it is difficult to see why the state may not 
fulfil its duty to the pupil by encouraging it "by all 
suitable means." The state is under a duty to ignore 
the child's creed, but not its need. It cannot control 
what one child may think, but it can and must do all it 
can to teach the child how to think. The state which 
allows the pupil to suscribe to any religious creed 
should not because of his exercise of this right, 
proscribe him from benefits common to all , . . . The 
narrow construction contended for by complainants would 
compel the pupil to surrender use of his books when and 
because he elected to transfer from a public school to a 
qualified parochial school. Such would constitute a 
denial of equal privileges on sectarian grounds.^ 
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The logic of the child-benefit theory may extend its consequences 

to all equal privileges granted to children of any state. Thus the 

reach of this theory is potentially unlimited since practically every 

proper expenditure for school purposes aids the child. But the 

application of this theory is a double edge sword: on the one hand it 

justifies extending public services to all children without denying 

equal privileges on sectarian grounds; on the other hand it risks 

frustrating the state constitutional prohibition against the allocation 

of public school funds to schools not under public control. The 

decisions reached by the Supreme Court have undoubtedly approved more 

applications of the child-benefit theory. But the danger remains that 

the application of this theory may become an opening wedge in terms 

of public aid to private schools. 

The General Social Welfare Theory: Everson v- Board of Education (1947) 

Everson v. Board of Education has acquired a special significance 

in the history of the Supreme Court's rulings on religion and education 

because in its opinion the Court made an important elucidation of the 

meaning of the establishment clause of the First Amendment. It also 

may be underlined that this is the first instance where the Supreme 

Court based its decision on the establishment clause, in a case related 

to religion and education. 

Seventeen years after the Cochran ruling, another general 

privilege given all children of the state of New Jersey also was 
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accorded students attending parochial schools: free bus transportation 

New Jersey enacted a statute that permitted boards of education to 

arrange, at state expense, for the transportation of children to 

school. The school board of Ewing Township authorized reimbursement 

to parents for bus fares paid by their children en route to school on 

the regular buses operated by the local transportation system. Some 

of these children attended Catholic parochial schools. Arch Everson, 

a New Jersey non-Catholic plaintiff, brought a lawsuit against the 

board of education of Ewing Township arguing that the statute violated 

the state and federal constitutions in two respects: first it, 

authorized the state to take by taxation money from some citizens and 

to bestow it upon others in order to be used for private purposes, the 

support of private schools, in contravention of the Fourteenth 

Amendment; second, it was a "law respecting the establishment of 

religion" in that it forced him to contribute to the support of church 

schools, thus contravening the First Amendment. A state court 

sustained Everson's claim, but the New Jersey Court of Errors and 

Appeals reversed the finding. The case was taken to the Supreme Court 

which by a narrow margin of one vote upheld the Court of Appeals' 

decision. 

Justice Black delivered the opinion of the Court which stated 

that a law authorizing reimbursement of parents for the bus fares paid 

by their children en route to and from private schools was 
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constitutional if it was part of a general program of reimbursement 

for the bus fares of all school children. He refuted the claim that 

reimbursement for the bus fares taxed the public in order to serve 

the private desires of those sending their children to private 

sectarian schools and, therefore, was prohibited by the Fourteenth 

Amendment, by sustaining that the state can properly decide that the 

safe transportation of all school children is in the public interest. 

The establishment clause of the First Amendment made applicable 

to the states by the Fourteenth Amendment prohibits state establishment 

of religion. However, the provision of governmental services such as 

police and fire protection, sewage lines and sidewalks, or general 

reimbursement for school bus fares, without which the church schools 

would be severely hampered, was viewed by the Court as neutrality 

towards religion rather than as support of it. 

Justice Black sought to make clear that the New Jersey law 

authorizing reimbursement to Catholic parents for school bus f^res 

was public welfare legislation and as such did not contravene the 

First Amendment. Robert F. Drinan summarizes Justice Black's 

argumentation this way: 

Public welfare legislation is peculiarly within the 
providence of state legislatures and should be nulified 
by judicial decree only for the gravest reasons. Public 
welfare legislation which is designed to confer a 
benefit upon a particular class of individuals may not 
confer or deny such benefit to anyone because of his 
religious faith or his lack of it. Such legislation 
does not violate the First Amendment to the Constitution 
if in carrying out its secular purposes it confers some 
incidental and unintended benefit upon rel igion. <3 
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Justice Black held that New Jersey could not contribute tax funds 

to the support of any institution that taught tenets of any religion. 

But, he added: 

Other language of this Amendment commands that New Jersey 
cannot hamper its citizens in the free exercise of their 
own religion. Consequently it cannot exclude individual 
Catholics, Lutherans, Mohammedans, Baptists, Jews, 
Methodists, non-believers, Presbyterians, or the members 
of any other faith, because of their faith or lack of it, 
from receiving the benefits of public welfare legislation. 
While we do not mean to intimate that a state could not 
provide transportation only to children attending public 
schools, we must be careful in protecting the citizens of 
New Jersey against state established churches to be sure 
that we do not inadvertently prohibit New Jersey from 
extending its general state law benefits to all its 
citizens without regard to their religious belief.^ 

This reasoning suggests that Justice Black was seriously concerned 

that to prevent private school children from participating in the 

general benefits of social welfare legislation could be an infringement 

of the free exercise clause. Accordingly, the New Jersey statute not 

only did not violate the establishment clause but also protected the 

state from violating the free exercise clause. 

Despite the similarity of the opinions of the Court in Everson 

and Cochran, the voting of its members was greatly different. While 

the ruling in Cochran was unanimous, the constitutionality of the New 
^ I • Ml • • ••••• 

Jersey statute was approved by the narrow margin of one vote. The 

examination of the different opinions in Everson may answer this 

question. The majority placed free bus transportation to school in the 

same category as police and fire protection and of other public services 

The minority opinion, written by Justice Rutledge, agreed that the 
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First Amendment rules out all laws "which aid one religion, aid all 

religions, or prefer one religion over another," but argued that the 

logic of this meaning would require that no public funds be used for 

transportation of parochial school children, on the ground that such 

aid is an establishment of religion. It promotes religion even if 

designed as public welfare legislation, and it is, therefore, 

unconstitutional. The minority went further to define the extent of 

the establishment of relgion in these terms: 

The amendment's purpose was not to strike merely at the 
official establishment of a single sect, creed or 
religion, outlawing only a formal relation such as had 
prevailed in England and some of the colonies. 
Necessarily, it was to uproot all such relationships. 
But the object was broader than separating church and 
state in this narrow sense. It was to create a complete 
and permanent separation of the spheres of religious 
activity and civil authority by comprehensively 
forbidding eyery form of public aid or support for 
religion.b 

Within the logic of this absolute separationism. Justice Rutledge 

continued: 

Payment of transportation is no more, nor is it any the 
less essential to education, whether religious or 
secular, than payments for tuition, for teachers' 
salaries, for buildings, equipment or necessary 
materials. Nor it is any the less directly related, in 
a school giving religious instruction, to the primary 
religious objectives all those essential items of cost 
are intended to achieve. No rational line can be drawn 
between payment for such larger, but not more necessary, 
items and payments for transportation. The only line 
that can be so drawn is one between more dollars and 
less. Certainly in this realm such a line can be no 
valid constitutional measure.^ 
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The remainder of the minority opinion dealt with the cost of 

freedom to choose private education. It justified the forgoing of 

their equal rights, by those who freely opt for religious education, 

as a fair and valid alternative. This forgoing, the minority opinion 

explained, is not discriminatory, since it is freely chosen, not 

imposed. Justice Rutledge stated: 

No one conscious of religious values can be 
unsympathetic towards the burden that our constitutional 
separation puts on parents who desire religious 
instruction mixed with secular for their children. They 
pay taxes for others' children's education, at the same 
time the added cost of instruction for their own. , , . 
Of course, discrimination in the legal sense does not 
exist. The child attending the religious school has the 
same right as any other to attend the public school. 
But he foregoes exercising it because the same guarantee 
which assures this freedom forbids the public school or 
any agency of the state to give or aid him in securing 
the religious instruction he seeks.7 

Parents who are in the position to afford tuition payments to private 

schools can freely opt to forgo their right to select public schools 

for their children. But those parents unable to meet private school 

expenses also are unable to exercise their freedom of choice in 

selecting private schools for their children and consequently have no 

other realistic option but to register them in public schools. It 

appears that within the minority view, a constitutional right may 

become a privilege of wealth, that is, that the inability of many 

parents to pay private school tuition justifies their loss of 

religious freedom in such an important area as the upbringing of their 

children. 
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The rigorous separationism espoused by Justices Rutledge, 

Jackson, and Frankfurter would not admit the slightest aid to 

parochial schools even as indirect as free transportation that directly 

benefits the students. The social welfare view, curiously supported 

by an otherwise rigid separationist such as Justice Black, would 

permit indirect aid only if it is the result of exercising a privilege 

accorded all members of a social group, in this case free bus 

transportation to all students. 

Comparing this case with Cochran, a significant difference 

emerges: in the Louisiana case the Court made a distinction between 

people, state, and church and ruled that a piece of legislation 

aiding the people and the state, but not directly aimed at aiding the 

church, was constitutional. The Court in Everson ignored this 

dictinction and identified people and church in contraposition to 

the state. This identification eliminated a valuable element of 

analysis in terms of the purpose of the law, because not everything 

that affects religious people affects them as religious, but as 

people only. 

Finally, it seems that the absolute impenetrability of the wall 

of separation between church and state, insisted upon by the minority 

in Eyerson, has already been debilitated by the child benefit theory 

and by the logical consequences of social welfare legislation as 

defended by the majority. The rulings of the Court in the following 

cases will cause further erosions of this wall. 
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The Moderate Cooperationism in Board of Education v. Allen (1968) 

Twenty years after the Everson ruling, the Supreme Court approved 

a New York statute requiring local public school authorities to lend 

textbooks, free of charge, to all public and private school students 

in grades seven to twelve. The Board of Education, of Central School 

District No. 1 in Rensselaer and Columbia Counties brought suit in 

the New York courts against Commissioner James Allen complaining that 

the statute violated both the state and federal constitutions. The 

trial court held the law unconstitutional. But the appellate division 

reversed and the New York Court of Appeals upheld this decision 

stating that the purpose of the law was to benefit all school children, 

regardless of the type of school they attended, and that only textbooks 

approved by the public school authorities could be loaned. In 

concluding, the Court of Appeals declared "the law was completely 

neutral with respect to religion, merely making available secular 

textbooks at the request of the individual student and asking no 

question about what school he attends."^ On appeal, the Supreme Court 

sustained the Court of Appeals' ruling, buy a vote of five to three. 

Justice Byron White, delivering the opinion of the Court, declared 

that a law which provides for the state-subsidized loan of secular 

textbooks to public and private school students was constitutional. 

Basing its holding on the First Amendment, the Court stated that the 

books loaned were part of a general program to further the secular 
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education of all students and were not used to teach religion. 

Consequently, the textbook-loan program was not an establishment 

of religion. Moreover, the Court noted, aid goes to parents and 

students directly and may only indirectly benefit private sectarian 

schools. 

As stated by Justice White, Everson v. Board of Education was 

the case decided by the Supreme Court most nearly in point for the 

Allen ruling. Refuting the appellants' major reasons for distinguishing 

free textbooks from free bus fares, that books and not buses were 

critical to the teaching process, and that this process in parochial 

schools was used in teaching religion, the Court stated: 

We cannot agree with appellants either that all teaching 
in a sectarian school is religious or that the processes 
of secular and religious training are so intertwined 
that secular textbooks furnished to students by the 
public are in fact instrumental in the teaching of 
religion. This case comes to us after summary judgment 
entered on the pleadings. Nothing in this record 
supports the proposition that all textbooks, whether 
they deal with mathematics, physics, foreign languages, 
history, or literature, are used by the parochial 
schools to teach religion. No evidence has been 
offered about particular schools, particular courses, 
particular teachers, or particular books,9 

In reaching its decision, the Court applied the three-part test. 

In reference to the first part, the Court found that the New York 

statute exclusively intended the furtherance of the educational 

opportunities available to the young. Concerning the second part, the 

Court discovered that appellants had shown absolutely nothing about the 
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necessary effects of the statute that was contrary to its stated 

purpose. As for the third part, there was no evidence of excessive 

entanglement between government and religion. 

Examining next the interest of government in the education of 

children the Court said: "If the State must satisfy its interest in 

secular education through the instrument of private schools, it has a 

proper interest in the manner in which those schools perform their 

secular educational function." Consequent with this concern, the 

state may loan all students free textbooks. That was done by Louisiana 

when it provided free textbooks to all elementary school students, and 

that was approved by the Supreme Court in Cochran. 

Finally, the opinion of the Court made a public recognition of 

the role of private education in this country, a recognition that is of 

historical significance since it puts to rest old prejudices that for 

a long time have created a false image of parochial schools: 

Underlying these cases, and underlying also the 
legislative judgments that have preceeded the Court 
decisions, has been a recognition that private education 
has played and is playing a significant and valuable 
role in raising national levels of knowledge, competence 
and experience. Americans care about the quality of the 
secular education available to their children. They 
have considered high quality education to be an 
indispensable ingredient for achieving the kind of 
nation, and the kind of citizenry, that they have 
desired to create. Considering this attitude, the 
continued willingness to rely on private school systems, 
strongly suggests that a wide segment of informed 
opinion, legislative and otherwise, has found that those 
schools do an acceptable job of providing secular 
education to their students. This judgment is further 
evidence that parochial schools are performing, in 
addition to their sectarian function, the task of 
secular education.H 
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Against this background, the concurring opinion filed by Justice 

Harlan added a yery important observation in support of the Court's 

decision: 

I would hold that where the contested governmental 
activity is calculated to achieve nonreligious purposes, 
otherwise within the competence of the State, and where 
the activity does not involve the State "so 
significantly and directly in the realm of the sectarian 
as to give rise to divisive influences and inhibitions" 
... it is not forbidden by the religion clauses of the 
First Amendment. In my opinion. No. 701 of the 
Education Law of New York does not employ religion as 
its standard for action or inaction, and is not 
otherwise inconsistent with these principles,12 

Justice Black vehemently dissented with the decision of the Court, 

His eloquent and emotional argumentation speaks for itself. He said, 

in part: 

I believe the New York law held valid is a flat, 
flagrant, open violation of the First and Fourteenth 
amendments which together forbid Congress or state 
legislatures to enact any law "respecting an 
establishment of religion" . . . . It is true, of 
course, that the New York law does not as yet formally 
adopt or establish a state religion. But it takes a 
great stride in that direction and coming events cast 
their shadows before them. The same powerful sectarian 
religious propagandists who have succeeded in securing 
passage of the present law to help religious schools 
carry on their sectarian religious purposes can and 
doubtless will continue their propaganda, looking 
toward complete domination and supremacy of their 
particular brand of religion. And it nearly always is 
by insidious approaches that the citadels of liberty 
are most successfully attacked.-'-^ 

Apart from the obvious historical evidence that during the last 

twenty-five years after the passage of this law there has been 

absolutely no move towards the establishment of religion in New York 
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State, Justice Black's dissent seems to reverse his stand in Everson. 

Is not the free loan of textbooks in the interest of the state? 

Does it not extend to all children the benefits of social welfare 

legislation? Would the denial of free textbooks to private school 

students not_ constitute a violation of the free exercise clause? 

There is, nevertheless, in Justice Black's dissent an argument that 

merits consideration. He argues that books are the most essential 

tool of education and that it was wrong for the Court to treat 

textbooks the same way as bus transportation to school. It this sense, 

he said, "it is not difficult to distinguish books, which are the 

heart of any school, from bus fares which provide a convenient and 

14 helpful general transportation service." Consequently, according to 

him, granting free textbooks to parochial school students actively and 

directly assists the teaching and propagation of sectarian religious 

viewpoints in clear violation of the establishment clause. Justice 

Black failed to show in what way textbooks loaned by public school 

officials, approved by them, and exclusively secular could so actively 

contribute to the religious indoctrination of students in parochial 

schools. 

Justice Douglas in his dissent emphasized the fact that the New 

York statute empowered parochial schools to determine for themselves 

which textbooks will be eligible for loans to their students. 

According to Justice Douglas, the act provided for the loan of textbooks 

without guaranteeing that the textbooks loaned meet the religious 
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neutrality demanded by the establishment clause. He interpreted 

the statute in such a way as to harbor serious suspicions that the 

decision as to what textbooks to select would be left up to the 

priests and nuns in charge of the parochial schools. 

New York Education Law 701, section 3, reads in part: 

Text-books loaned to children enrolled in grades seven 
to twelve of said private schools shall be the 
text-books which are designated for use in any public 
elementary or secondary schools of the state or are 
approved by any boards of education, trustees or other 
school authorities. Such textbooks are to be loaned 
free to such children subject to such rules and 
regulations as are or may be prescribed by the board of 
regents and such boards of education, trustees or other 
school authorities,1^ 

It must be added that the State Court of Appeals used the phrases 

"secular textbooks" and "nonreligious textbooks" without any 

elaboration as to what they meant. Perhaps the law could have been 

more precise and specific in determining the standards of religious 

neutrality or, simply, of nonreligion, to be followed in the selection 

of such textbooks. It seems, nevertheless, that if the textbooks to be 

loaned were the same ones used in public schools, this would have been 

sufficient guaranty that Catholic schools were not outmaneuvering 

public school officials in order to obtain a temporary gain that would 

have turned soon against private education. 

It may be observed that although the child-benefit theory has not 

been followed directly in Allen, yet the general principle of 

accommodating to the needs of American religious people within the 

limits permitted by the establishment clause has been strengthened. 
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In contrast to its increasing intolerance of any kind of religious 

activities in public schools, the Court was showing its willingness 

to extend the permissible aid to private education in small but 

growing degrees. 

The Moderate Cooperationism in Walz v. Tax Commission (1970) 

Before continuing with other forms of indirect aid declared 

permissible or impermissible by the Supreme Court, it is convenient 

briefly to recall a general benefit accorded private schools through 

their tax-exempt status. This benefit, although not exclusively 

granted to religious schools but to all religious organizations in 

general, is an old American tradition that became fully approved as 

constitutional in 1970 with the ruling in Walz v. Tax Commission. 

A New York City law provided property tax exemptions for nonprofit, 

religious, education and charitable enterprises. This exemption is 

authorized by Art. 16, #1 of the New York Constitution which reads 

in part: 

Exemptions from taxations may be granted only by general 
law. Exemptions may be altered or repealed exempting 
real or personal property used exclusively for religious, 
educational or charitable purposes as defined by law and 
owned by any corporation or association organized or 
conducted exclusively for one or more of such purposes 
and not operating for profit. 

Appellant, an owner of real estate in Richmond County, sought an 

injunction to prevent the New York Tax Commission from granting tax 
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exemption to religious organizations for properties used only for 

religious worship. He argued that these exemptions indirectly 

required him to make contributions to religious institutions and, 

therefore, were unconstitutional. The case reached the Supreme Court 

which affirmed the lower court's decisions by a vote of six to three, 

ruling the tax exemptions constitutional. 

The Court based its ruling on the legislative purpose of tax 

exemptions which is not aimed at establishing, sponsoring, or 

supporting religion, but simply at sparing the exercise of religion 

from the burden of property taxation levied on private profit 

institutions. The Court further explained that tax exemption creates 

only a minimal and remote involvement between church and state, far 

less than taxation of churches would entail, tending thus to complement 

and reinforce the desired separation insulating each from the other. 

Finally, the Court concluded, freedom from taxation has not led, 

during the last two centuries, to an established church or religion 

and, on the contrary, has helped to guarantee the free exercise of all 

forms of religious beliefs. 

Chief Justice Burger, delivering the opinion of the Court, said: 

All of the 50 states provide for tax exemption of places 
of worship, most of them doing so by constitutional 
guarantees. For so long as federal income taxes have 
had any potential impact on churches—over 75 years-
religious organizations have been expressly exempt from 
the tax. Such treatment is an "aid" to churches no more 
and no less in principle than the real state tax 
exemption granted by the states. Few concepts are more 
deeply embedded in the fabric of our national life, 
beginning with pre-Revolutionary colonial times, than 
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for the government to exercise at the yery least this 
kind of benevolent neutrality toward churches and 
religious exercise generally so long as none was 
favored over others and none suffered interference,16 

In his concurring opinion. Justice Brennan stated the two basic 

secular purposes for government in granting real property tax 

exemptions: first, because these organizations contribute to the 

well-being of the community in a variety of nonreligious ways, 

bearing burdens that would otherwise either have to be met by general 

taxation, or be abandoned, to the detriment of the community; and 

second, because religious organizations uniquely contribute to the 

pluralism of American society by their religious activities. He said: 

Government may properly include religious institutions 
among the variety of private nonprofit groups that 
receive tax exemptions, for each group contributes to 
the diversity of association, viewpoint, and enterprise 
essential to a vigorous, pluralistic society.17 

Justice Douglas dissented on historical grounds, mostly appealing 

to the reasoning employed by Madison in his opposition to the Virginia 

Assessment Bill, in 1784, He argued: 

Whether a particular church seeking an exemption for its 
welfare work could constitutionally pass muster would 
depend on the special facts. The assumption is that the 
church is a purely private institution, promoting a 
sectarian cause. The creed, teachings, and beliefs of 
one may be undesirable or even repulsive to others. Its 
sectarian faith sets it apart from all others and makes 
it difficult to equate its constituency with the 
general public. The extend that its facilities are open 
to all may only indicate the nature of its proselytism. 
Yet though a church covers up its religious symbols in 
welfare work, its welfare activities may merely be a 
phase of sectarian activity. , , , Direct financial aid 
to churches or tax exemptions to the church î̂ a church 
is not, in my view, arguably permitted.18 
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Justice Douglas emphasized that tax exemptions for churches were "aid" 

to all religions against nonbelievers, and, therefore, constituted 

violations both of the establishment and of the free exercise clauses 

of the First Amendment, The stand taken by Justice Douglas in Walz 

moves away from the cooperationism he espoused in Zorach. His views 

concerning the absolute impermissibility of even the slightest 

financial support, direct or indirect, to religion, defended in his 

concurring opinions in Engle and Schempp, appear also extreme in Walz. 

Is he shifting to strict separationism? 

In reference to the complaint presented by appellant that church 

tax exemptions indirectly required him to make contributions to 

religious sectarian institutions, the Court stated that these exemptions 

neither forced him to make such contributions nor sponsored any 

religion because the state in granting them "does not transfer part of 

its revenues to churches but simply abstains from demanding that the 

19 church support the state." 

Concerning the procedure followed by the Court in Walz in 

determining the constitutionality of church tax exemptions, it is 

important to observe its formulation of the third part of the test 

already used in Allen. To the conditions that a statute to be 

constitutional must have a secular legislative purpose and its primary 

effect must neither advance nor inhibit religion, the Court in Walz 

added that the statute must not foster an excessive entanglement 

between government and religion. After proving that "the legislative 
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purpose of the property tax exemption is neither the advancement nor 

the inhibition of religion . , . neither sponsorship nor hostility" 

the Court insisted: "We must also be sure that the end result—the 

20 
effect--is not en excessive government entanglement with religion," 

The Court did verify that such entanglement did not exist in this case, 

as stated before. 

Reflecting on the trends shown by the opinions of the Judges in 

Walz, it is easily observable that the polarization between rigid 

absolutism and moderate accommodationism prevailed. The issue did not 

offer any room for any form of social welfare view. To the possible 

extreme separationism held by Justice Douglas, the moderate 

cooperationism of Justice Brennan responded: 

Governments have not always been tolerant of religious 
activity, and hostility towards religion has taken many 
shapes and forms--economic, political, and sometimes 
harshly oppresive. Grants of exemption historically 
reflect the concern of authors of constitutions and 
statutes as to the latent dangers inherent in the 
imposition of property taxes; exemption constitutes a 
reasonable and balanced attempt to guard against those 
dangers. The limits of permissible state accommodation 
to religion are by no means co-extensive with the 
noninterference mandated by the Free Exercise Clause. 
To equate the two would be to deny a national heritage 
with roots in the Revolution itself.'^^ 

This articulation of some practical as well as historical reasons for 

a policy of accommodation suggests that indirect aid may find better 

support even beyond the limiting restrictions of social welfare 

legislation. 
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Unconstitutional Forms of Indirect Aid 

The Cochran child benefit theory, the Everson social welfare 

legislation, and the Allen and Walz moderate cooperationism initiated 

a trend favorable to some constitutional forms of indirect aid to 

private schools. Defining the limits of the permissibility of such 

aid remained the duty of the Court, From 1971 to 1973 the Court ruled 

unconstitutional several statutes from Rhode Island, Pennsylvania and 

New York allowing the state to pay private schools for secular services, 

maintenance, and repair, and reimbursing parents for tuition payments, 

therefy destabilizing a trend encouraging indirect aid. These laws, 

according to the Court, exceeded the constitutional bounds of the 

Amendment, 

Purchasing of Secular Services: Lemon v, Kurtzman, Early v. Dicenso 

(1971) 

With the intention of aiding the quality of secular education in 

parochial schools two states enacted statutes that provided support to 

elementary and secondary private schools by way of reimbursement for 

the cost of teachers' salaries, textbooks, and instructional materials 

in specified secular subjects. The constitutionality of both statutes 

was challenged. The two cases, from Pennsylvania and Rhode Island, 

were adjudicated by the Supreme Court jointly. 

253 
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In 1969, Rhode Island, enacted a Salary Supplement Act which 

authorized state officials to supplement the salaries of teachers of 

secular subjects in nonpublic elementary schools by paying directly 

to a teacher an amount not in excess of 15 percent of his current 

annual salary. The statute established some clear limitations to this 

supplement: nonpublic school teachers' salaries could not exceed the 

maximum paid to public school teachers; private school teachers had to 

be certified by the state board of education in substantially the same 

manner as public school teachers; the recipient private school teacher 

must teach in a nonpublic school at which the average per pupil 

expenditure on secular education was less than the average in the 

public schools during a specified period. Eligible schools had to 

submit financial data in order to assess how much of the expenditure 

was attributable to secular education and how much to religious 

activity. Eligible teachers had to teach only those subjects offered 

in public schools, and had to use only materials which were used in 

public schools. 

Appellees, citizens, and taxpayers of Rhode Island, brought suit 

to have the act declared unconstitutional and its operations enjoined 

on theground that it violated the establishment and the free exercise 

clauses of the First Amendment. A three-judge federal court found 

that concern for religious values did not necessarily affect the content 

of secular subjects taught by 250 Catholic teachers who had applied for 

benefits under the act. But it also found that the parochial school 
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system was an integral part of the religious mission of the Catholic 

Church, The Court concluded that the act violated the establishment 

clause because it fostered excessive entanglement between government 

and religion. On appeal, the Supreme Court of the United States 

affirmed. 

In 1968, Pennsylvania passed the Nonpublic Elementary and Secondary 

Act authorizing the state superintendent of public instruction to 

purchase specified secular services from nonpublic schools. According 

to the act, the state would reimburse nonpublic schools solely for 

their actual expenditures for teachers' salaries, textbooks, and 

instructional materials. Schools seeking reimbursement had to 

maintain prescribed accounting procedures in order to identify the cost 

of secular educational services. Reimbursement was limited to courses 

presented in the curriculum of public schools and solely to courses 

in the following secular subjects: mathematics, modern foreign 

languages, physical scierjce and physical education. Textbooks and 

instructional materials included in the program had to be approved by 

the superintendent of public instruction. The statute specifically 

prohibited reimbursement for any course containing any subject matter 

expressing religious teaching, or the morals or form of worship of any 

sect. The act became effective on July 1, 1968, and the first payments 

to schools were made on September 2, 1969, The state had contracted 

with 1181 nonpublic schools with a population of 535,000 pupils, more 
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than 20 percent of the total number of students in Pennsylvania. 

Ninty-six percent of these students attended Roman Catholic schools. 

Appellants brought action against state officials claiming that 

the act violated the constitutional separation between church and 

state. A three-judge federal court ruled that the act violated neither 

the establishment nor the free exercise clause. On appeal, the 

Supreme Court of the United States reversed, by a five to three vote. 

Chief Justice Viarren Burger delivering the opinion of the Court 

began by explaining that the authors of the First Amendment did more 

than forbid the establishment of a state church or of a state religion. 

They commanded that there should be "no law respecting an establishment 

of religion," that is to say that, even though a given law may not 

establish religion, yet it may be one respecting such establishment, 

in the sense of being a step that could lead to such establishment 

and hence offend the First Amendment. In the absence of clearly 

defined constitutional prohibitions, he continued, "we must draw lines 

with reference to the three main evils against which the establishment 

clause was intended to afford protection: sponsorship, financial 

support, and active involvement of the sovereign in religious activity." 

The Court proceeded to examine whether the Rhode Island and 

Pennsylvania acts met the criteria established in the three-part test. 

It found that the clear intention of such statutes was to enhance the 

quality of secular education offered in so many and so large parochial 

schools. Concerning the danger that the religious mission of these 
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schools may turn the intent of the acts into aid to religion, the 

Court also found that the two states had taken statutory precautions to 

guarantee the separation between the religious and the secular, and to 

ensure that the state financial aid support only the secular. But in 

reference to the excessive entanglement between government and 

religion, the Court stated: "The substantial religious character of 

these church-related schools gives rise to entangling church-state 

relationships of the kind the Religion Clauses sought to avoid." 

The Court carefully elaborated on the nature of this entanglement 

along the lines of the religious involvement of teachers in the most 

essential aspects of private school education. Contrasting these cases 

with Allen where the Court refused to make assumptions about the 

religious content of textbooks to be provided all secondary school 

students, the Court in Lemon emphasized that "teachers have a 

substantially different ideological character from books . . . a 
3 

textbook's content of functions inheres in the situation." According 

to the Rhode Island Handbook of School Regulations for parochial 

schools, the most important factors for the success of the school are 

the spirit, the personality, and the professional competency of the 

teacher committed to a religious formation of his students, formation 

which is not confined to any formal course nor restricted to any single 

area of school activities. As the Court said: 

We simply recognize that a dedicated religious person, 
teaching in a school affiliated with his or her faith and 
operated to inculcate its tenets, will inevitably experience 
great difficulty in remaining religiously neutral. 
Doctrines and faith are not inculcated or advanced by 
neutrals.^ 
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Since neither the Rhode Island nor the Pennsylvania legislatures 

could provide state aid on the basis of a mere assumption that nonpublic 

school teachers of secular subjects would limit their conmitment to the 

secular aspects of their teaching, it necessarily followed that "a 

comprehensive, discriminating, and continued state surveillance will 

inevitably be required to ensure that , , . the First Amendment be 
5 

respected." 

In addition to this form of entanglement, directly involved with 

the very content and spirit of the subject-matter taught, the two acts 

required other continuous checks and controls on the part of the 

government: auditing of the accounting procedures necessary to determine 

the cost of secular teaching as distinguished from religious instruction, 

verification of correct percentages to be paid teachers in Rhode Island 

not to exceed the 15 percent permitted by the act, and others. 

Moreover, in the case of Pennsylvania, the act provided that the state 

financial aid was to be paid directly to the church-related school with 

the consequent procedures of surveillance and controls which would 

necessarily foster an intimate and continuing relationship between 

church and state. 

The Court insisted next on a different, but not less important, 

base of confliting entanglement resulting from the divisive political 

potential of the two state programs: "Partisans of parochial schools 

understandably concerned with rising costs and sincerely dedicated to 

both the religious and secular educational missions of their schools 
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will inevitably champion this cause and promote political action to 

achieve their goals." This political and partisan action will 

probably be carried on along religious lines, causing, this way, the 

very religious conflict that the First Amendment is intended to 

prevent. The unquestionable potential for politico-religious 

divisiveness would be later aggravated by the continuous need to 

campaign every year for larger appropriations in order to meet the 

growing costs of education. Such a divisive entanglement the Supreme 

Court could not accept as permissible. 

In closing the opinion of the Court, Chief Justice Burger both 

praised the efforts of private schools and justified the position of 

the Court in ruling against the acts. He stated: 

Finally, nothing we have said can be construed to 
disparage the role of church-related elementary and 
secondary schools in our national life. Their 
contribution has been and is enormous. Nor do we ignore 
their economic plight in a period of rising costs and 
expanding need. Taxpayers generally have been spared 
vast sums by the maintenance of these educational 
institutions by religious organizations, largely by the 
gifts of faithful adherents. The merit and benefits of 
these schools, however, are not the issue before us in 
these cases. The sole question is whether state aid to 
these schools can be squared with the dictates of the 
Religion Clauses , , . , The Constitution decrees that 
religion must be a private matter for the individual, 
the family and the institutions of private choice, and 
that while some involvements and entanglements are 
inevitable, lines must be drawn.7 

In concurrence. Justice Douglas joined by Justice Black, lumped 

together the tax exemption granted in Walz, and the Rhode Island and 

Pennsylvania acts and emphasized the entanglement they will 

necessitate. He said: 
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The surveillance or supervision of the States needed to 
police grants involved in these three cases, if 
performed, puts a public investigator into eyery 
classroom and entails a pervaisive monitoring of these 
church agencies by the secular authorities. Yet if that 
surveillance or supervision does not occur the zeal of 
religious proselytizers promises to carry the day and 
make a shambles of the Establishment Clause, Moreover, 
when taxpayers of many faiths are required to contribute 
money for the propagation of one faith, the Free 
Exercise Clause is infringed.° 

Justice Brennan, also concurring, brought attention to two important 

factors in these cases. First, the statutory schemes from Rhode Island 

and Pennsylvania present features not existing in Everson or Allen, 

He explained: 

For example, the reimbursement or the loan of books 
ended government involvement in Everson and Allen. In 
contrast each of the schemes here exacts a promise in 
some form that the subsidy will not be used to finance 
courses in religious subjects--promises that must be and 
are policed to assure compliance. Again, although the 
federal subsidy, similar to the Everson and Allen 
subsidies, is available to both public and nonpublic 
colleges and universities, the Rhode Island and 
Pennsylvania subsidies are restricted to nonpublic 
schools, and for practical purposes to Roman Catholic 
parochial schools.^ 

Consequently, due to these important differences, in Justice Brennan's 

opinion, Everson and Allen do not control Lemon V. Kurtzman, and 

Early v. Dicenso. The second factor underlined by Justice Brennan 

directly relates to the inner-life of parochial schools. The Rhode 

Island act requires Roman Catholic teachers to surrender their right 

to teach religion courses and to promise not to inject religion into 

the teaching of the secular courses. Both the Rhode Island and the 

Pennsylvania statutes prescribe extensive standardization of the 
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content of secular courses and may lead to a governmental secularization 

of religious creeds. All these requirements, carried on under the 

surveillance of government officials, may affect negatively the 

primary purpose of religious private schools. Justice Brennan 

summarized this real threat as follows: 

Moreover, when a sectarian institution accepts state 
financial aid it becomes obligated under the Equal 
Protection Clause of the Fourteenth Amendment not to 
discriminate in admissions, policies and faculty 
selection. The District Court in the Rhode Island case 
pinpointed the dilemma: 

Applying these standards to parochial schools 
might well restrict their ability to 
discriminate in admission policies and in the 
hiring and firing of teachers. At some point 
the school becomes 'public' for more purposes 
that the Church could wish. At that point 
the Church may justifiably feel that its 
victory on the Establishment Clause has meant 
adandonment of the Free Exercise Clause.10 

Justice White, in dissent, found the majority wrong in declaring 

the two acts unconstitutional on the basis of their fostering 

impermissible entanglements between government and religion. He said 

in part: 

The reasoning is a curious and mystifying blend, but a 
critical factor appears ta be an unwillingness to 
accept the District Court's express findings that on the 
evidence before it none of the teachers here involved 
mixed religious and secular instruction.H 

For Justice White, it was insufficient to rule on the assumption that 

participating teachers may sooner or later yield to their personal 

convictions and to the religious purpose of their private schools, and 

mix the secular with the religious in their classes. He argued that 
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the testimony of the involved teachers contradicted this assumption, 

and added that this testimony was strengthened by the fact that several 

of the teachers were non-Catholics, 

Relying on the Pennsylvania Act that became effective on July 1, 

1968, and that was sustained by the District Court, 1,181 parochial 

schools entered into contract with the state for performance of and 

compensation for services. Following the decision of the Supreme 

Court of the United States in Lemon, the federal district court enjoined 

the state from reimbursing private schools for services rendered after 

the law was invalidated, but approved payment for services performed 

prior to such invalidation, Mr, Lemon challenged the constitutionality 

of these payments. The District Court upheld the payments and the 

Supreme Court affirmed in 1973, stating that religious schools had 

contracted for reimbursement under a state law reasonably presumed to 

be valid, and that the secular services were performed prior to 

judicial invalidation of the Pennsylvania Act, 

The opinion of the Court in Lemon II affirmed that district courts 

are permitted broad discretion in fashioning a remedy. The remedy in 

Lemon II did not violate the establishment clause because no excessive 

entanglement between church and state could result since the program 

could not continue beyond the final payments. The services performed 

by the religious schools already had been monitored in order to 

12 
determine that they had effectively been secular in nature. 

The divergent trends in interpreting the constitutionality of 

indirect aid to private schools were polarized in the Lemon Court: 
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Justices Douglas and Black in extreme opposition. Justice White all 

in favor of the statutes. Justice Brennan, insisting on the difficulty 

in drawing the line between permissible and impermissible accommodation, 

spoke for a majority whose reasoning, although clear and logical in 

reference to the issues at hand, afforded little light on the 

constitutional status of other forms of state aids and subsidies. Thus, 

another round of controversies appeared inevitable, despite the Court's 

express concern to avoid this kind of issue. In fact, soon after the 

Supreme Court spoke against the Rhode Island and Pennsylvania acts, 

the Pennsylvania Legislature enacted a new statute drafted in response 

to the ruling in Lemon, 

Reimbursement of Tuition Payments: Sloan v. Lemon (1973) 

Two months after the Supreme Court of the United States invalidated 

the Pennsylvania purchases of secular services from private religious 

schools, in an attempt to obviate the excessive entanglement between 

government and religion upon which the Court had based its ruling, 

Pennsylvania enacted the Parent Reimbursement Act for Nonpublic 

_Education, This statute provided funds to reimburse parents for a 

portion of tuition expenses incurred in sending their children to 

nonpublic schools, $75 for each child enrolled in elementary school, 

and $150 for each dependent in a secondary school, unless that 

amount exceeded the amount of tuition actually paid. The money to fund 

this program was to be derived from a portion of the revenues from 
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cigarette sales taxes and it was to be administered by the Pennsylvania 

Parent Assistance Authority, a five-member committee appointed by the 

Governor. The new legislation precluded the administering authority 

from having any direction, supervision, or control over policy 

determinations, personnel, curriculum, program of instruction, or any 

other aspect of the operation of nonpublic schools. In addition, the 

statute imposed no restrictions or limitations on the use to which 

recipient parents can put their reimbursement allotments. This way, 

the makers of the law intended fully to eliminate any possible 

entanglement between church and state. 

The Pennsylvania law was prefaced by legislative findings which 

stressed its secular purpose. It was strongly emphasized that private 

schools sharply reduced the rising costs of education, and that if the 

half a million children enrolled in those schools had to transfer to 

public schools the annual operating costs would exceed four hundred 

million dollars and added capital costs of $1 billion. 

Lemon and other residents and taxpayers of Pennsylvania filed 

suit against the State Treasurer complaining that the Reimbursement 

Act was unconstitutional as a direct violation of the establishment 

clause. A three-judge federal district court found for the plaintiffs 

and permanently enjoined the disbursement of any funds under the act. 

Its order also ruled that the act could not properly be viewed as 

containing a separable provision for aid to parents of children 
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attending private nonsectarian schools. On direct appeal by the State 

Treasurer, the Supreme Court of the United States affirmed the lower 

court's decision in June 1973, by a vote of seven to two. 

The new Pennsylvania statute may have avoided the entanglement 

restraints, but it could not pass the second part of the tripartite 

constitutional test. Looking to the substance of the effects of the 

legislation rather than to its characterization by supporters, the 

Court stated that Pennsylvania had singled out a class of its citizens 

for a special economic benefit. Whether that benefit was considered as 

a simple tuition subsidy, as an incentive to parents to send their 

children to sectarian schools, or as a reward for having done so, its 

basic intended consequence was to preserve and support religion-oriented 

institutions, thus impermissibly advancing religion both by its intended 

purpose and by its foreseen consequences. 

In addition to this, the Court pointed out that the reimbursement 

plan was quite unlike the sort of "indirect and incidental benefit" that 

flowed to sectarian schools from programs aiding all parents by 

supplying free bus transportation and free textbooks for their children. 

The Court was careful to observe that these benefits favored all 

children, not only those attending private schools, and were restricted 

to the purely secular side of sectarian institutions. 

Insisting that the Court in Everson and Allen had already 

"approached the verge of the constitutionally impermissible," Justice 

Lewis Powell, delivering the opinion of the Court stated: 
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In Lemon v. Kurtzman we declined to allow Everson to be 
used as the "platform for yet further steps" in granting 
assistance to "institutions whose legitimate needs are 
growing and whose interests have substantial political 
support." Again today we decline to approach or 
overstep the "precipice" against which the Establishment 
Clause protects. We hold that Pennsylvania's tuition 
grant scheme violates the constitutional mandate against 
the "sponsorship" or "financial support" of religion or 
religious institutions.13 

This important caveat was substantially strengthened by the ruling 

of the Court in Sloan v. Lemon as well as by the rulings in Committee 

for Public Education and Religious Liberty v. Nyquist handed down by the 

Court the same day. In Nyquist, as it will be studied later in this 

chapter,the Supreme Court declared unconstitutional three New York 

programs, one allowing funds for repairs and maintenance, the second 

providing for tuition reimbursements to low-income parents, and the 

third granting state income credit to middle income parents, directly 

related to benefiting children of nonpublic schools. 

A very significant issue in Sloan v. Lemon was the plea by parents 

of children enrolled in private but nonsectarian schools. Twelve of 

them made an equal protection claim that the state law should be 

treated as containing a separable provision for aid to parents of 

children attending nonpublic schools that are not church related. The 

district court reasoned "that in view of the fact that so substantial a 

majority of the law's designated beneficiaries were affiliated with 

religious organizations, it could not be assumed that the state 

legislature would have passed the law to aid only those attending the 

relatively few nonsectarian schools." 
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These parents asked the Supreme Court to allow tuition 

reimbursements for parents of children attending private nonsectarian 

schools. Their argument, however, was aimed at showing that if such 

reimbursements were legally granted, by the equal protection clause, 

the same reimbursements would have to be made to parents of children 

attending private sectarian schools. The Court rejected such 

argumentation as spurious and added that the "equal protection clause 

has never been regarded as a bludgeon with which to compel a state to 

1 R 
violate other provisions of the Constitution," 

Unfortunately, this scheme prevented the Court from shedding some 

light on an issue that may become of great importance with the growing 

number of private nondenominational schools. As it has been seen in the 

cases studied, the Supreme Court has not spoken on private 

nondenominational schools but on separation between church and state. 

Maintenance, Tuition Reimbursements, and Tuition Tax Credits: Committee 

for Public Education and Religions Liberty v. Nyquist (1973) 

In May 1972, the Governor of New York signed into law several 

amendments to the state's education and tax laws establishing three 

distinct aid programs for nonpublic elementary and secondary schools: 

partial support for maintenance, limited reimbursement for tuition 

payments, and tuition tax credits. The analysis of the 

constitutionality of these forms of aid allowed the Supreme Court to 

make a series of important reflections that either clarified its 
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rationale in previous rulings on indirect aid to private schools, or 

defined new policies. 

Justice Powell began the delivery of the opinion of the Court by 

stating that the cases at bar^ Nyquist and Sloan v. Lemon, involved an 

intertwining of societal and constitutional issues of the greatest 

importance, and added: 

It has never been thought either possible or desirable 
to enforce a regimen of total separation, and as a 
consequence cases arising under these Clauses have 
presented some of the most perplexing questions to 
come before this Court, Those cases have occassioned 
thorough and thoughtful scholarship . , . . Indeed, 
the controlling constitutional standards have become 
firmly rooted and the broad contours of our inquiry are 
now well defined,16 

Later in his presentation. Justice Powell specified these constitutional 

contours affirming that the Court had firmly established that a law may 

be one "respecting an establishment of religion" even though its 

consequence is not to promote a state religion and even though it 

does not aid one religion more than another but merely benefits all 

religions alike. It is equally well established, he added, "that not 

every law that confers an 'indirect,' 'remote,' or 'incidental' benefit 

upon religious institutions is, for that reason alone constitutionally 

invalid." The careful scrutiny required to determine the validity 

or invalidity of such laws must be aimed at ascertaining that they 

do not involve any of the evils against which the First Amendment was 

intended: sponsorship, financial support, and active involvement of the 

sovereign in religious activity. 
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The assurances given by Justice Powell do not eliminate the 

continuing problem in demarcating with invariable c l a r i t y the l im i ts 

of const i tut ional pe rm iss ib i l i t y . The three-part test used by the 

Court in t h i s , as well as in previous cases,'and the principles stated 

by Justice Powell do not a l t e r the acknowledgment by the Court in 

Lemon v, Kurtzman tha t , as of necessity, the wall is not without 

bends and may const i tu te a "b lur red, i nd i s t i nc t , and variable 

barrier, depending on a l l the circumstances of a part icular 

18 relationship." 

The Facts in Nyquist. The amendments signed into law by the 

Governor of New York in 1972 were divided in two sections: Health and 

Safety Grants fo r Nonpublic School Children, and Elementary and 

Secondary Education Opportunity Program. The f i r s t section provided 

direct money grants for maintenance and repair of quali fying nonpublic 

schools. Heat, l i g h t , water, vent i la t ion and sanitary f a c i l i t i e s , 

cleaning, j a n i t o r i a l and custodial services, necessary upkeep and 

renovation of bu i ld ings, grounds and equipment, f i r e and accident 

protection, and other items that the commissioner may deem necessary 

to ensure the heal th, wel fare, and safety of the enrolled pupils were 

to be covered by these grants. The amount of these grants was set at 

$30 per pupil per year, and $40 i f the f a c i l i t i e s were more than 

twenty-five years o ld . Each school was required to submit to the 

commissioner of education an audited statement of i t s expenditures. 
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In no event could grants to nonpublic schools exceed 50 percent of the 

equivalent maintenance and repair services of public schools. 

The tuition reimbursement program allowed $50 per elementary 

school child and $100 for each secondary school student to parents 

whose annual taxable income was less than $5,000. Each recipient 

parent was required to submit to the commissioner a verified statement 

containing a receipt for his tuition payments No reimbursement was to 

exceed 50 percent of the total tuition payments made by a parent. The 

tuition tax credit was designed for parents who failed to qualify for 

tuition reimbursement. Parents could subtract from their adjusted 

gross income for state income tax purposes a designated amount for each 

dependent for whom they had paid at least $50 in nonpublic school 

tuition. Deductions were allowed in inverse proportion to income. 

Plaintiffs, an incorporated association known as The Committee for 

Public Education and Religious Liberty, filed a suit against the State 

Commissioner of Education, the Comptroller, and the Commissioner of 

Taxation and Finance. The District Court held that the maintenance and 

the tuition reimbursement grants were invalid, but that the income tax 

provisions did not violate the establishment clause. On appeal, the 

Supreme Court of the United States affirmed the rulings of the district 

court concerning the maintenance and the tuition reimbursement grants, 

and reversed its holding on the income tax provisions. 

Before examining the reasons upon which the Court rested its 

findings, it will be helpful to review the motivation that convinced 



271 

the New York leg is la ture to pass the enactments under scrut iny. 

Concerning the maintenance program, three considerations were adduced 

by the l eg i s l a t u re : f i r s t , i t is the duty of the state to ensure the 

health, wel fare, and safety of chi ldren attending nonpublic schools; 

second, the f i s ca l c r i s i s in private education has endangered proper 

maintenance and repair programs with the consequent threat to the 

health, safety, and welfare of parochial schools; and t h i r d , a healthy 

and safe school environment contributes to the s tab i l i t y of urban 

neighborhoods. With reference to the tu i t i on reimbursement and tax 

credit plans, these reasons were advanced by the state: a healthy, 

competitive and diverse a l ternat ive to public education is v i ta l to a 

state and nation that have continual ly reaffirmed the value of 

individual d i f ferences; chi ldren of lower-income families have the 

least options in attending the school of the i r choice: and a decline 

in private schools would be translated into a c r i s i s for public 

schools f i nanc ia l l y . In th is respect the jud ic ia l findings of the 

d is t r ic t court read: 

Any precipitous decline in the number of nonpublic 
school pupils would cause a massive increase in public 
school enrollment and costs, an increase that would 
aggravate an already serious f isca l c r i s i s in public 
education and would seriously jeopardize qual i ty 
education for a l l ch i l d ren . l ^ 

I t must be noted that by 1972, almost 20 percent of the state's students 

attended private schools, a to ta l of approximately 800,000 children 

enrolled in elementary and secondary schools, 85 percent of them in 
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denominational schools, mostly Catholic, but also Jewish, Lutheran 

Episcopal, and Seventh Day Adventist. 

The district court adopted a profile of denominational schools 

that could qualify for benefits under the new amendments. Such schools 

(a) impose religious restrictions on admissions; (b) 
require attendance of pupils at religious activities; 
(c) require obedience by students to the doctrines and 
dogmas of a particular faith; (d) require pupils to 
attend instruction in the theology or doctrine of a 
particular faith; (e) are an integral part of the 
religious mission of the church sponsoring it; (f) have 
as a substantial purpose the inculcation of religious 
values; (g) impose religious restrictions on faculty 
appointments; and (h) impose religious restrictions on 
what or how the faculty may teach.20 

This profile was prepared through findings by the district court in a 

case just decided by it: Committee for Public Education and Religious 

Liberty v. Levitt, a case that also came to the Supreme Court of the 

United States and will be studied after Nyquist in this chapter. 

Opinion of the Court. The facts in Nyquist, the reasons advanced 

by the state legislature to support its enactments, and the profile 

adopted by the district court were all important to the Supreme Court 

which proceeded to submit the New York amended statute to the 

three-part constitutional test. The Court had no difficulty in 

granting that the statute easily passed the first part as it clearly 

had a secular legislative purpose in all its three programs. Justice 

Powell delivering the opinion of the Court, said: 

As the recitation of the legislative purposes appended 
to New York's law indicates, each measure is adequately 
supported by legitimate, nonsectarian state interests. 
We do not question the propriety, and fully secular 
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content, of New York's interest in preserving a healthy 
and safe educational environment for all of its school 
children. And we do not doubt,—indeed, we fully 
recognize—the validity of the State's interests in 
promoting pluralism and diversity among its public and 
nonpublic schools. Nor do we hesitate to acknowledge 
the reality of its concern for an already overburdened 
public school system that might suffer in the event that 
a significant percentage of children presently attending 
nonpublic schools should abandon those schools in favor 
of the public schools.21 

Its legislative secular purpose, nevertheless, did not free the 

New York statute from further scrutiny. According to the Court, both 

the Health and Safety Grants for Nonpublic School Children and the 

Elementary and Secondary Education Opportunity Program failed the 

second part of the test because they both had as their primary effect 

the advancement of religion. Consequently, the New York statute, in 

all its elements, was unconstitutional. 

The maintenance and repair program included no provisions to 

restrict payments to expenditures related to the upkeep of facilities 

used exclusively for secular purposes. "Nor do we think it possible," 

Justice Powell stated, "within the context of these religion-oriented 

22 
institutions to impose such restriction." The absence of such 

provisions, nevertheless, simply emphasized the fact that this section 

of the statute had a primary effect that advances religion in that it 

directly subsidizes the religious activities of sectarian elementary 

and secondary schools. To the state official argument that the 

expenditures for repair and maintenance are similar to free 

transportation and free textbooks, the Court answered that the Everson 
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and Al len ru l i ngs cons t i t u ted benef i ts to a l l chi ldren of public and 

nonpublic school , w i th an a id tha t i s neu t ra l , nonideological , and 

direct to the students whi le i n d i r e c t to nonpublic schools. But in 

Nyquist, the a i d , although neutra.1 and secular, d i r ec t l y benefi ts the 

parochial school and i s given only to such school. To the second 

argument by New York o f f i c i a l s tha t the statute did provide a sort of 

s ta t i s t i ca l guarantee of separation of the secular from the re l i g ious , 

by l im i t i ng grants to 50 percent of the amount expended for comparable 

services in publ ic schools. Just ice Powell responded: "Quite apart from 

the language of the s t a t u t e , our cases make clear that a mere 

s ta t i s t i ca l judgment w i l l not su f f i ce as a guaranty that state funds 

23 

will not be used to finance religious education." Justice Powell 

was obviously referring to the Rhode Island and Pennsylvania cases 

adjudicated in Lemon in which percentages of teacher's salaries 

related to the percentage of their time used in teaching purely 

secular subjects were not accepted as reliable measures upon which to 

base secular aid to denominational institutions. "It takes little 

imagination to perceive the extent to which states might openly 

subsidize parochial schools under such a loose standard of scrutiny." 

The tuition reimbursement program failed the second part of the 

test because by reimbursing parents for a portion of their tuition 

bill, the "state seeks to relieve their financial burdens sufficiently 

to assure that they continue to have the option to send their children 

to religion-oriented schools."^^ The effect of this aid, is therefore, 

24 



275 

to provide financial support for nonpublic, religious institutions. 

Observing that for some the controlling question here is whether the 

fact that the grants were to be delivered to parents rather than to 

schools is of such importance as to compel a different conclusion. 

Justice Powell explained that such fact is only one factor among 

several others to be considered. In effect, he added, in 

contraposition to the grants approved by Everson and Allen, 

exclusively restricted to secular and neutral aspects of the education 

process, "the tuition grants here are subject to no such restrictions. 

There has been no endeavor to guarantee the separation between the 

secular and the religious educational functions and to ensure that 

state financial aid supports only the former." 

Although it is clear from the above discussion that the New York 

reimbursement program could not meet the rigors of the second part of 

the tripartite test, in view of the novelty of the question and of 

the probability that similar programs may resurface in the near 

future in other states, it will help to examine three arguments 

presented by New York in support of this program and the corresponding 

answers by the Court. The first argument suggested that parents 

receiving the reimbursement grants are not mere conduits; they are 

free to spend the money they receive in any manner they wish, and 

there is no assurance that this money will eventually end up in the 

treasury of private schools. Moreover the parents receive the money 

for tuition already paid, not in advance for tuition to be paid. The 

Court responded: 
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If the grants are offered as an incentive to parents to 
send their children to sectarian schools by making 
unrestricted cash payments to them, the Establishment 
Clause is violated whether or not the actual dollars 
given eventually find their way to the sectarian 
institution . . . . In sum, we agree with the 
conclusion of the District Court that "whether he gets 
it during the current year, or as a reimbursement for 
the past years, is of no constitutional importance."27 

The second argument emphasized that it is significant to this case 

that the tuition reimbursement grants pay only a portion of the tuition 

bill, and an even smaller portion of the religious school total 

expenses. The Court answered by pointing out the similarity of this 

argument with the already refuted argument in favor of the 

maintenance and repair program. But it added: "obviously, if accepted, 

this argument would provide the foundation for massive, direct 

28 
subsidization of sectarian elementary and secondary schools." 

The third argument insisted that the program of tuition grants 

should be maintained, as it is designed to protect the free exercise 

of religion. Only low-income parents are the beneficiaries of this 

program. Without state aid these parents may probably lose their 

right to have their children educated in a religious environment. 

Justice Powell presented two reflections aimed at elucidating the 

Court's difficult position in such a delicate issue: first, there 

is an inevitable tension between the free exercise and the 

establishment clauses, and it may not often be possible to promote 

the former without offending the latter. As a result of this tension 

the state must be neutral, neither advancing nor inhibiting religion. 
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Second^ the New York statute has chosen to enhance the opportunities 

of the poor ^ but at the expense of "advancing religion." This the 

Court cannot permit, because neither the burden supported by the 

poor nor the high social importance of the state's purposes "may 

justify an eroding of the limitations of the establishment clause 

29 now firmly implanted." 

Concerning the tuition tax credits Justice Powell simply 

insisted that, as in the case of reimbursement for tuition already 

paid, the qualifying parent receives the same form of encouragement 

and reward for enrolling his children in denominational schools. 

The fact that parents under the tuition tax credit program do not 

receive cash grants but are allowed to deduct a portion from the 

taxes they have to pay the state, is of no importance. In both cases, 

the money involved represents a charge upon the state for the purpose 

of religious education. In both cases, the program has the 

impermissible effect of advancing religion and cannot pass the second 

part of the test. 

Two reasons were offered by New York officials to defend their 

tuition tax credit plan: the grants or credits are directed to the 

parents and not to the schools, and the ruling in Walz supports the 

tuition tax credit scheme. In reference to the first reason. Justice 

Powell merely indicated that it was the same as the argument in 

support of tuition reimbursements, an argument already refuted. 

Concerning the strong reliance on the ruling in W a U , Justice Powell 
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presented four proofs. First, while tax exemptions for church 

property have existed in this country before and after the adoption 

of the First Amendment, there is no historical precedent for New 

York's recently promulgated rax relief program. But much more 

important than the historical precendent is the reason underlying that 

long history of tolerance of tax exemptions for religion: "If taxation 

was regarded as a form of 'hostility' toward religion, 'exemption' 

constituted a reasonable and balanced attempt to guard against those 

30 
dangers," This way, tax exemptions help the state pursue a course 

of neutrality and become instruments to carry on the intent of the 

religion clauses. Second, special tax benefits cannot be neutral. 

On the contrary, insofar as they favor special religious groups by 

rendering assistance to parents who send their children to private 

denominational schools, they directly advance religion. Consequently, 

tax benefits cannot be equated with tax exemptions. Third, the 

exemptions from property taxes approved in'Walz confer an indirect and 

incidental benefit as a result of a "fiscal relationship designed to 

31 
minimize involvement and entanglement between church and state." 

The granting of the tax benefits under the New York program would tend 

to increase rather than limit the entanglement between government and 

religion. Fourth, the tax exemption approved in Walz includes all 

organizations with religious, educational, and charitable purposes. 

It is not limited to a class composed exclusively of religious 

institutions. The tuition tax credit is clearly restricted to parents 

of children attending religious schools. 
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Before concluding the opinion of the Court, Justice Powell 

brought forth a final consideration in support of the rulings 

declaring the three New York programs unconstitutional: the clear 

danger of political divisiveness present in the three programs. As in 

the Rhode Island and Pennsylvania cases, the pressure for frequent 

enlargement of the relief is predictable in the New York statute. 

Its three programs start out at modest levels. But aid programs 

"tend to become entrenched,, to escalate in cost, and to generate their 

own aggressive constituencies. And the larger the class of recipients, 

32 the greater the pressures for accelerated increases." Consequently, 

Justice Powell concluded:. 

In this situation, where the underlying issue is the 
deeply emotional one of Church-State relationships, the 
potential for seriously divisive political consequences 
needs no elaboration. And while the prospect of such 
divisiveness may not alone warrant the invalidation of 
state laws that otherwise survive the careful scrutiny 
required by the decisions of this Court, it is certainly 
a "warning signal" not to be ignored.^3 

Chief Justice Burger's Opinion. Chief Justice Burger, joined by 

Justice Rehnquist and in part by Justice White, agreed with the Court's 

ruling on the unconstitutionality of the maintenance and repair 

program but dissented from the decisions concerning the reimbursement 

grants and the tuition tax relief provision. He also disagreed with 

the Court's holding in Lemon forbidding tuition reimbursements. Chief 

Justice Burger presented his opinion on these issues for both cases 

together: Nyquist and Sloan v. Lemon. 
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Chief Justice Burger's dissent insisted that the Court in Nyquist 

had ignored the teachings of Everson and Allen "that the establishment 

clause does not forbid government . , , to enact a program of general 

welfare under which benefits are distributed to private individuals 

even though many of those individuals may elect to use those benefits 

in ways that aid religious instruction or worship,"^^ According to 

him, the Court's opinions in those two cases recognized that the 

statutory programs they approved may have enabled many parents to 

send their children to denominational schools. Notwithstanding, 

the Court held that the indirect and incidental benefit accrued to 

private schools was not the effect of a law respecting an establishment 

of religion. 

Concretely addressing the issue of assistance given by the state 

to parents directly. Chief Justice Burger stated: 

The essence of all these decisions, I suggest, is that 
government aid to individuals generally stands on an 
entirely different footing from direct aid to religious 
institutions . . . . Where the state law is generally 
directed at enhancing a recognized freedom of 
individuals, even one involving both secular and 
religious consequences, such as the right of parents to 
send their children to private schools , , , the 
Establishment Clause no longer has a prohibitive effect,^5 

Chief Justice Burger found the relief programs in Nyquist and 

Sloan indistinguishable in principle, purpose, and effect from the 

statutes in Everson and Allen: they all tend to equalize the costs 

incurred by parents in educating their children by giving parents of 

private school children, in the form of dollars and tax deductions. 
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what the parents of public school children receive in kind. He said 

"It is no more than simple equity to grant partial relief to parents 

who support the public schools they do not use."^^ 

Referring to the only discernible difference between the programs, 

for him, consisting in the method of distribution of benefits,--in 

Nyquist and Sloan benefits are given only to parents of private school 

children while in Everson and Allen to parents of both public and 

private schoold children,—Chief Justice Burger said that to regard 

that difference as constitutionally significant was to exalt form 

over substance. Rather than insisting on this, he stated his fear 

that "the Court has in reality followed the unsupportable approach 

of measuring the effect of a law by the percentage of the recipients 

who choose to use the money for religious, rather than secular, 

37 

education." Since, indeed, the Court in discussing the New York tax 

provisions, argued that the tax reduction derived from this law 

primarily benefits parents of private school children. Chief Justice 

Burger emphatically affirmed that such a consideration was irrelevant 

to a constitutional determination of the effect of a statute "since it 

should make no difference whether 5 percent or 80 percent of the 

beneficiaries of an educational program of general application elect 
38 

to utilize their benefits for religious purposes." In concluding his 
dissenting opinion. Chief Justice Burger stated: 

The Court has, and I think correctly, summarily 
dismissed the contention that either New York or 
Pennsylvania had an improper purpose in enacting these 
laws. The Court fully recognizes that the legislatures 
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of New York and Pennsylvania have a legitimate interest in 
promoting pluralism and diversity among , , , public and 
nonpublic schools , . , in assisting those who reduce the 
State's expenses in providing public education, and in 
protecting the already overburdened public school system 
against a massive influx of private school children. And 
in light of this Court's recognition of these secular 
legislative purposes, I fail to see any acceptable 
resolution to these cases except one favoring 
constitutionality, 

I would therefore uphold these New York and 
Pennsylvania statutes. However sincere our collective 
protestations of the debt owed by the public generally to 
the parochial school systems, the wholesome diversity they 
engendered will not survive on expressions of good will,^^ 

Justice Rehnquist's Opinion, Justice Rehnquist, in his separate 

opinion, joined by Justices Burger and White, stated his dissent with 

the Court's rulings on the constitutionality of tuition reimbursements 

and tax reliefs. He specifically disagreed with the Court's 

interpretation of Walz, which, according to him, sought to avoid its 

controlling effect by comparing its historical background to the 

relative recency of the New York relief programs; 

By noting that in its historical context, a property tax 
exemption is religiously neutral, whereas the educational 
cost deduction here is not; and by finding no substantive 
difference between a direct reimbursement from the State 
to parents and the State's abstention from collecting the 
full tax bill which the parents would otherwise have had 
to pay,40 

In response. Justice Rehnquist said that the Court in Walz 

reached its conclusion by examining the unbroken history of property 

tax exemption but did not suggest that only tax exemption schemes 

with pre-Revolutionary roots were permissible. He argued against 

the contention by the Court in Nyquist that tax benefits cannot be 
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squared with the principle of neutrality established in Walz. The tax 

exemptions upheld in Walz are special tax benefits exactly in the 

same way as the New York tax deduction program. Both have the same 

tendency to aid and advance religion. If tax exemptions are neutral 

in Walz, why cannot tax deduction be neutral in Nyquist? 

With reference to the true nature of the deduction authorized by 

the New York statute which the Court considered an incentive for 

parents to send their children to private schools. Justice Rehnquist 

stated: 

It would take more of a record than is present in this case 
to prove that the possibility of a slightly lower aggregate 
tax bill accorded New York taxpayers who send their 
dependents to nonpublic schools provides any more incentive 
to send children to such schools than personal exemptions 
provide for getting married or having children. That 
parents might incidentally find it easier to send children 
to nonpublic schools has not heretofore been held to 
require invalidation of a state statute.'^l 

For Justice Rehnquist the only difference between the property tax 

exemption approved in Walz and the tax deduction of the New York 

program is that the first is a flat-rate exemption while the second 

provides a regressive benefit. New York's use of this benefit was 

consonant with the state's concern that families at the lower end of 

the income scale are less able to exercise a fundamental right: their 

liberty to select the kind of education they want for their children. 

New York's program is in this respect merely following the ^'benevolent 

neutrality we try to uphold in reconciling the tension between free 

exercise and establishment clauses. "̂ ^ In striking down both plans. 
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tuition reimbursements and tax credits, the Court has placed 

controlling weight on the statute's lack of specific measures to 

restrict these benefits to secular purposes. But indirect aid, often 

unavoidably accompanied by such lack of restrictions, although it 

may have the effect of advancing religion, constitutes the 

contribution to establishment clause jurisprudence by Everson and 

Allen, Justice Rehnquist explained this contribution as follows: 

Both Everson and Allen gave significant recognition to the 
"benevolent neutrality" concept, and the Court was guided 
by the fact that any effect from state aid to parents has 
a necessary attenuated impact on religious institutions 
when compared to direct aid to such institutions.^^ 

The impact, if any, on religious institutions of education from the aid 

granted by Everson, Allen or Nyquist is significantly diminished, 

therefore, by the fact that the aid goes directly to the parents and 

only indirectly to the schools. 

Justice White's Opinion. Justice White filed his dissenting 

opinion joined in part by Chief Justice Burger and by Justice Rehnquist, 

He began by underlining the critical effects for education, both 

public and private, if parochial schools continued to close down due 

to unbearable financial strictures. Public schools would have to 

absorb almost five million students into their already overburdened 

facilities, and the nation would jeopardize a great and cherished 

American value, freedom of choice in education. He quoted some 

significant figures. The 5.2 million private elementary and 

secondary school students attended some 3200 nonsectarian schools 

and 18000 church related schools; Roman Catholics enrolled 4.4 million 
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pupils, 83 percent of the total nonpublic school membership; 62 

percent of nonpublic school students are concentrated in eight 

industrialized, urbanized states (New York, Pennsylvania, Illinois, 

California^ Ohio, New Jersey, Michigan, and Massachusetts); 83 percent 

of the nonpublic school enrollment is to be found in large metropolitan 

areas; cities like New York, Chicago, Philadelphia, Boston, 

Cincinnati, and New Orleans have between one-third and one-fourth of 

their children in private schools; many others, like Cleveland, 

Pittsburg and Milwaukee have 20 percent of their students in parochial 

schools; at the same time, private school enrollment has dropped at 

the rate of six percent a year during the last five years, 1967-1972. 

(This loss signifies a strong transfer of private school students to 

public schools, with the consequent increasing financial crisis for 

public education as well.) Commenting on these facts. Justice White 

said: 

It is this prospect that has prompted some of these states 
to attempt, by a variety of devices, to save, or slow the 
demise of the nonpublic school system, an educational 
resource that could deliver quality education at a cost to 
the public substantially below the per-pupil cost of the 
public schools,44 

Although the possible financial consequences of this prospect 

are grave. Justice White did not base his dissent on them. The Court, 

he stated. 

Should not, absent a clear mandate in the Constitution, 
invalidate these New York and Pennsylvania statutes and 
thereby not only scuttle state efforts to hold off serious 
financial problems but also make it more difficult, if not 
impossible, for parents to follow the dictates of their 
conscience.45 
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He expressed his disagreement with the Court's invalidation of the 

Rhode Island, Pennsylvania, and New York statutes on account of their 

effect of advancing religion. The Court overlooked a very important 

distinction: "the test is one of 'primary' effect not an^ effect."^^ 

The relief accorded parents by these statutes does advance religion, 

but only indirectly. As such, it fully agrees with the rulings in 

Everson and Allen and should have been declared permissible. 

In addition to this disagreement. Justice White pointed out that 

the Court had made a judgment keeping in mind "a particular kind of 

parochial school" as described in the profile prepared by the district 

court, a school restricted to students of particular religious beliefs 

and conditioning attendance on religious study. Since such profile 

does not apply to all private schools, he said: 

Concededly, there are many parochial schools that do not 
impose such restrictions. Where they do not, it is even 
more difficult for me to understand why the primary 
effect of this statute is to advance religion. I do not 
think it is and therefore dissent from the Court's 
judgment.47 

Finally, Justice White, referring to the Lemon and Dicenso 

rulings based on the excessive entanglement they generated between 

government and religion, argued that such entanglement was not 

considered by the Court an insuperable barrier when it approved aid to 

sectarian institutions of higher learning in Til ton v. Richardson 

48 
and in Hunt v. McNair by directing grants for specific facilities. 

The several opinions discussed here bring forth ample evidence 

about the difficulty experienced by the Supreme Court in reaching 
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these decisions. On the surface, the rulings in Nyquist take side with 

extreme separationism. But the language of the majority opinion as 

well as the dissenting opinions filed by Chief Justice Burger and 

Justices Rehnquist and White indicate that moderate cooperationism 

has made definite inroads into the Court's procedures and thought, 

and that strict impenetrability of the wall is yielding to the yery 

tensions created by the two religion clauses. Perhaps the free 

exercise clause may carry more weight than the fears of establishing 

religion. Times have changed greatly, and the reasons for the fear, 

so obviously present when the First Amendment was framed, may not be 

as real today. 



Chapter XIV 

Constitutional Forms of Indirect Aid 

The Supreme Court's dilucidation of impermissible areas of 

indirect aid to private school had its necessary counterpart, the 

dilucidation of areas of permissible aid. Two cases from New York on 

reimbursement to private schools for services required by the state, 

and a pair or similar cases, one from Pennsylvania, and one from Ohio, 

on special auxiliary services to nonpublic school students constituted 

the testing grounds for this important dilucidation. The two pairs 

are significant because they show, on the one hand, the efforts on 

the part of the Court to find a solution to the vexing problems that 

arise from the constitutional comand of forbidding the establishment 

of religion and of protecting its free exercise, and on the other 

hand, the determination of private education to abide by the law of 

the country but to insist on the educational rights derived from the 

free exercise clause. The rulings of the Court are neither tidy nor 

conclusive, and they are, after all, the consequences of a principle 

which by its very nature defies the neatness of logical bounds 

separating church and state. 

288 
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Reimbursement for Services Required by the State: Levitt v. Commissi on 

for Public Education and Religious Liberty, (1973) and Committee for 

Public Education and Religious Liberty v, Regan (1980) 

On the same day that the Supreme Court ruled in Lemon, Dicenso, 

and Nyquist, the same Court also declared unconstitutional another 

New York statute permitting reimbursement to private schools for 

performance of various services required by the state. In April, 1970, 

the New York Legislature appropriated $28 million to pay private 

schools for the following services: 

For expenses of services for examination and inspection in 
connection with administration, grading, and the compiling 
and reporting of the results of tests and examinations, 
maintenance of records of pupil enrollment and reporting 
thereon, maintenance of pupil health records, recording of 
personnel qualifications and characteristics and the 
preparation and submission to the State of various other 
reports as provided for or required by law or regulation.1 

Of these services, the most expensive were the administration, grading 

and reporting of the results of tests and examinations. Such tests^ 

were of two kinds: the regents' examinations, described by appellants 

Nyquist and Levitt as state-wide tests of subject matter achievement, 

and the traditional teacher prepared tests which were, unquestionably, 

the more numerous. 

Section 8 of the act states: "Nothing contained in this Act shall 

be construed to authorize the making of any payment under this Act for 

religious worship or instruction,"^ But there were no other provisions 

I'or state auditing of school financial records to determine the actual 
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cost of services paid. The money was given the schools directly, 

one half between January 15 and March 15, the other half between 

April 15 and June 15, in a lump sum per child, and with no requirements 

to return any unused funds. The statute lacked specific provisions 

to limit the use of such funds exclusively to secular services. 

The Commission for Public Education and Religious Liberty brought 

this act to the district court claiming that it violated the 

establishment clause. The three-judge district court held the act 

unconstitutional. On appeal, the Supreme Court of the United States 

affirmed. 

Chief Justice Burger delivering the opinion of the Court, in 

which all judges but Justice White concurred, stated that the New 

York Act at bar had the same constitutional flaws that led the Court 

to its decision in Nyquist: it provided direct money grants to 

sectarian schools for various services; it contained no means to 

assure that the internally school-prepared tests were free from 

religious content; it consequently harbored a potential for religious 

conflict, inherent in the situation, because the state is under the 

obligation to verify that state aid is not used for religious 

indoctrination. 

Refuting the objection that this New York act granted aid of the 

same kind as the aid permitted by the Court in Everson and Allen, 

Chief Justice Burger responded that the state-supported activities in 

Levitt were of substantially different character from free bus rides 
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and textbooks. Teacher-prepared tests, he said, are an integral 

part of the teaching process and definitively have the potential 

of involving aspects of religion and morals in a way that may easily 

advance religion. 

Concerning the claim that the state should be permitted to pay 

for any mandated activity. Justice Burger replied that the state 

could rightfully require any kind of assurance that the school is 

fulfilling its educational responsibilities as to proper health and 

safety protection, fire prevention, and the like. 

Almost immediately after the ruling in Levitt, the New York 

Legislature enacted a new statute in 1974 which eliminated the 

defects condemned by the Court. The Committee for Public Education 

and Religious Liberty insisted on the unconstitutionality of the 

amended statute. At first, the district court upheld the Committee's 

contention, but after a review ordered by the Supreme Court, it 

declared the new statute constitutional. The Supreme Court affirmed 

on February 1980. 

The reasons advanced by Justice White in delivering the opinion 

of the Court are the following: the statute has the secular purpose 

of providing quality educational opportunities to all New York 

children; the tests involved are prepared by the state, not by the 

private school teachers; the tests are not, therefore, part of the 

teaching process of denominational schools and cannot be used to 

foster any ideological or religious beliefs; the statute does not 
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require any excessive entanglement between government and religion; 

finally, this case will not furnish a "litmus-paper" test to 

determine permissible aid to religiously oriented schools. 

The Court clearly based part of its holding on the doctrine 

developed in Wolman v. Walter, a case adjudicated by the Supreme Court 

in 1977 and which will be studied in detail later in this chapter; 

second, this is the first case of financial support directly paid 

by the state to private elementary and secondary schools; third, the 

amended statute incorporated a thorough and precise system to verify 

the real cost of the services rendered by recipient private schools 
3 

and to proceed to their reimbursement accordingly. 

Justice Harry Blackmun in his dissent, joined by Justices Brennan 

and Thurgood Marshall stated: 

Wolman . . . reinforces the conclusion that substantial 
direct financial aid to a religious school, even though 
ostensibly for secular purposes, runs the great risk of 
furthering the religious mission of the school as a whole 
because that religious mission so pervades the functioning 
of the school.4 

Consequently, for him the ruling in this case takes a long step 

backwards in the determination of the contitutional reach of the 

religion clauses. The dividing line is wavering, he said, due to the 

judges' defection attributable only "to a concern about the continuing 

and emotional controversy and to persuasion that a good faith attempt 

II5 
on the part of a state legislature is worth a nod of approval." 
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The Permissib i l i ty of Special Services: Meek v. Pittenger (1975), 

and Wolman v, Walter (1977) 

In response to the recent decisions by the Supreme Court in 

Lemon, Nyquist, and L e v i t t , two states, Pennsylvania and Ohio, 

enacted leg is la t ion whose stated purpose was to assure that every 

child w i l l share equitably in the benefits of aux i l iary educational 

services. The statutes, therefore, made available to nonpublic school 

children benefits already avai lable to students in public schools. 

Pennsylvania Act 194 provided a l l pr ivate school children auxi l iary 

services consisting of counseling, tes t ing , psychological services, 

speech and hearing therapy, teaching and related services for 

exceptional ch i ldren, for remedial students and for the educationally 

disadvantaged. Pennsylvania Act 195 authorized the lending of 

textbooks, without charge, to a l l pr ivate school students who 

requested them, as long as such textbooks were the same approved for 

public schools. I t also permitted public o f f i c i a l s the direct lending' 

to private schools of inst ruct ional materials and equipment. 

Instructional materials included books, per iodicals, documents, 

pamphlets, photographs, reproductions, p ic to r ia l or graphic works, 

musical scores, maps, charts, globes, discs, recorded tapes, processed 

slides, f i lms , transparencies, and other secular, neutral , and 

nonideological materials. Instruct ional equipment included projection, 

recording, and laboratory equipment, Ohio statute 3317 granted private 
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school students, free of charge, the loan of textbooks and textbook 

substitutes; testing and scoring; diagnostic psychological, speech 

and hearing services; therapeutic services such as counseling, 

guidance, remedial services for the deaf, blind, disturbed, crippled, 

and physically handicapped; the loan of instructional equipment and 

materials; and field t r i p s . 

The Supreme Court, in 1975, ruled unconstitutional all the 

features of the Pennsylvania Acts 194 and 195, except the lending of 

free textbooks. Two years la te r , the same Court declared permissible 

all the services of the Ohio statute 3317, except the loan of 

instructional materials and equipment, and the field t r ips . The 

rationale which motivated the significant differences in adjudication 

lacks "analytical t idiness" as Justice Powell commented in Wolman. 

However, i t reflects the intr insic difficulty continuously faced by 

the Court in meeting the tension between the establishment and the 

free exercise clauses of the First Amendment, and stresses the 

impossibility of keeping an unbending straight line of rigid 

separationism between church and s ta te . 

The Supreme Court examined the different components of each 

statute by submitting them to the t r ipa r t i t e tes t . It found no 

quarrel with the f i r s t part of this test since the secular intent of 

the legislatures in enacting the statutes under scrutiny appeared 

unquestionable to the Court, Both in Meek and in Wolman, the free 

loaning of textbooks offered no special difficulty as the Court easily 
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verified that Pennsylvania and Ohio had carefully followed the 

conditions established for this benefit in Allen, The objections 

arose around the other features of the packages which did not clearly 

meet the conditions of the second and third parts of the test. Some 

of these features appeared to advance religion, others to lead into 

an excessive entanglement between government and religion. 

Educational Materials and Equipment. With reference to the 

statute from Pennsylvania, two observations are in order: first, the 

loan was to be made to qualifying nonpublic schools directly, not to 

the children attending them; second, the only requirement imposed on 

private schools to qualify for these loans was that "they satisfy 

the commonwealth's compulsory-attendance law by providing, in the 

English language, the subjects and activities prescribed by the 

standards of the State Board of Education." Attentive to these 

observations the Court stated that the beneficiaries of these loans 

were not the students but the private schools. Since these schools 

are predominantly religious, it concluded: "the massive aid provided 

the church-related nonpublic schools of Pennsylvania by Act 195 is 

neither indirect nor incidental," Basing its ruling on Lemon, the 

Court in Meek held: 

The secular education those schools [nonpublic] provide 
goes hand in hand with the religious mission that is the 
only reason for the school existence. Within the 
institution the two are inevitably intertwined ... For 
this reason. Act 195's direct aid to Pennsylvania's 
predominantly church-related, nonpublic elementary and 
secondary schools, even though ostensibly limited to wholy 
neutral, secular instructional material and equipment. 
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inescapably results in the direct and substantial 
advancement of religious activity , . . and thus 
constitutes an impermissible establishment of religion. 

Justice Rehnquist strongly dissented with the reasoning of the 

Court based on the predominantly religious character of the schools 

benefiting from the act. For him the approach of measuring the effect 

of a law by the percentage of schools benefited was unsupportable and 

arbitrary, both in Nyquist and in Meek. He argued as follows: 

One need look no further than to the majority opinion for 
a demonstration of the arbitrariness of the percentage 
approach to primary effect. In determining the 
constitutionality of the textbook loan program established 
by Act 195, the plurality views the program in the context 
of the State's "well-established policy of lending 
textbooks free of charge to elementary and secondary school 
students" (Ante, at 360). But when it comes time to 
consider the same Act's instructional material and equipment 
program, which is not alleged to make available to private 
schools any materials and equipment that are not provided to 
private schools, the majority strikes down this program 
because more than 75% of the nonpublic schools are church 
related or religiously affiliated.9 

Emphasizing his argument. Justice Rehnquist insisted that if the number 

of sectarian schools were measured as a percentage of all schools, 

private and public, the majority had to conclude that the lending of 

materials and educational equipment did not have as its primary effect 

the advancing of religion. Moreover, he continued, since the 

majority conceded that the materials and equipment to be loaned are 

self-policing, "in that starting as secular, nonideological and 

neutral, they will not change its use, . . . I fail to see how the 

instructional materials and equipment program can be distinguished 

in any significant respect." 
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The Ohio statute sought to avoid the prohibition in Meek by 

providing that the educational materials and equipment be loaned to 

the pupil or his parent and not to the school. The Court, 

nevertheless, maintained its view because it said: "Despite the 

technical change in legal bailee, the program in substance is the 

same as before: the equipment is substantially the same, it will 

receive the same use by the students; and it may still be stored and 

distributed on the nonpublic school premises," Finding again in 

Wolman that these loans, just exactly as the grants in cash forbidden 

in Lemon, served to establish religion, for the second time in two 

years the Court declared them unconstitutional. 

Auxiliary Services. The most significant issue in Meek and Wolman 

is the permissibility of auxiliary services: testing and scoring; 

diagnostic psychological, speech, and hearing services; and therapeutic 

services (guidance, counseling, remedial, aid to the blind, deaf, 

disturbed, crippled and physically handicapped). The Court in Meek 

ruled all of them unconstitutional. In Wolman, however, it ruled 

them constitutional, 

According to Pennsylvania Act 194, these services were to be 

provided directly to children, by public school personnel, on private 

school premises, and upon request by nonpublic school representatives. 

The district court emphasized that all these services were secular, 

neutral, and nonideological, and that the counseling and instruction 

involved served only to supplement the basic, normal educational 
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offerings of the qualifying private schools. The Supreme Court 

ruled as follows: 

For decisions of this Court make clear that the District 
Court erred in relying entirely on the good faith and 
professionalism of the secular teachers and counselors 
functioning in church-related schools to ensure that a 
strictly nonideological posture is maintained.12 

The fundamental reason advanced by the Court was that the 

supervision required to ensure that public school personnel operating 

on private school premises play a strictly nonideological role, 

necessarily gave rise to an inadmissible entanglement between 

government and religion. In other words, the Court could not trust 

the neutrality of public school teachers and counselors. It stated: 

The fact that the teachers and counselors providing 
auxiliary services are employees of the public intermediate 
unit, rather than of the church-related schools in which 
they work, does not substantially eliminate the need for 
continuous surveillance. To be sure, auxiliary services 
personnel, because not employed by the nonpublic schools, 
are not directly subject to the discipline of a religious 
authority . . . . But they are performing important 
educational services in schools in which education is an 
integral part of the dominant sectarian mission and in 
which an atmosphere dedicated to the advancement of 
religious belief is constantly maintained . . . . The 
potential for impermissible fostering of religion under 
these circumstances, although somewhat reduced, is 
nonetheless present,1^ 

In addition to this form of entanglement, the Court also expressed 

its concern for "the entanglement in a broader sense of continuing 

political strife," which may create a serious potential for divisive 

conflict over the issue of aid to religion. The need for annual 

appropriations for the application of the act may lead to repeated 
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confrontations between proponents and opponents of the program: "The 

act thus provides successive opportunities for political fragmentation 

and division along religious lines, one of the principal evils against 

which the establishment clause was intended to protect."^^ 

Chief Justice Burger found this reasoning about potential 

entanglment "extravagant" and unsupportable. Neither the record, he 

said, nor experience and history offer any basis "to conclude that a 

state's attempt to provide--through the services of its own state-

selected professionals--the remedial assistance necessary for all 

children poses the same potential for unnecessary administrative 

entanglement or divisive political confrontation which concerned the 

15 Court in Lemon." 

In the opinion of Chief Justice Burger, the ruling of the Court 

in Meek not only penalized institutions for their religious affiliation, 

it also, and most important, penalized children who have to cope with 

the learning process under extraordinarily heavy physical and 

psychological burdens, simply because they have chosen to attend a 

denominational school. If the Constitution permits the states to 

offer special assistance to physically and psychologically handicapped 

children, "to deny those benefits to other children only because they 

attend a Lutheran, Catholic, or other church-sponsored school does not 

simply tilt the Constitution against religion; it literally turns the 
1 c 

religion clauses on the i r heads," 
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Justice Rehnquist also objected to the Court's rationale in 

declaring the auxiliary services in Meek unconstitutional. He found 

it "deficient as a matter of process and insupportable as a matter of 

law," The Court disregarded the findings of facts by the district 

court and concluded "a priori" and "ex cathedra" that the dangers 

presented by a state employed guidance counselor were the same as the 

dangers of a state partially subsidized chemistry teacher because they 

were both operating in a private school. Lemon and Meek differ in 

two important respects, according to Justice Rehnquist: first, the 

auxiliary services offer greatly reduced opportunities for any kind of 

religious or sectarian instruction due to the very nature of their 

curriculum of instruction; and second, these services are to be provided 

by public school personnel. The ruling should have been different. 

In concluding his dissent. Justice Rehnquist stated his concern for 

the excessive secularistic direction followed by the Court, in these 

terms: 

I am disturbed as much by the overtones of the Court's 
opinion as by its actual holding. The Court apparently 
believes that the Establishment Clause of the First 
Amendment not only mandates religious neutrality on the 
part of the government but also requires that this Court go 
further and throw its weight on the side of those who 
believe that our society as a whole should be a purely 
secular one.18 

In the remaining section of this part, the reasons followed by 

the Court in reaching a contrary ruling in Wolman will be examined. 

The Ohio statute divides auxiliary services into several categories: 
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testing and scoring, diagnostic services, and therapeutic services. 

Each category was examined by the Court separately. Each was 

declared permissible. 

Testing and Scoring. The Ohio statute approved state 

expenditures exclusively for standardized tests and scoring services 

as are in use in the public schools of the state. No private school 

teacher-prepared tests are included. There is no reimbursement to 

nonpublic schools for costs incurred in testing. Public school 

officials send the standardized achievement tests to private schools 

and arrange for the grading of those tests by the commercial 

publishing organizations which prepare and grade such tests. Since 

the Ohio statute so carefully "provides both the schools and the 

school district with the means of ensuring that the minimum standards 

are met" and that the private schools do not control the tests, 

there is no need "for the supervision that gives rise to excessive 

entanglement. We therefore agree with the district court's conclusion 

19 
that #3317.06 (J) (Testing and Scoring) is constitutional." 

Diagnostic Services, These services include speech, hearing and 

psychological diagnostic services. The statute requires that they 

be provided in the nonpublic school by employees of the local board 

of education, with the exception of physicians. Needed physicians 

are to be hired on a contract basis. The purpose of these services 

is to determine the pupil 's deficiency or need of assistance. 

However, any treatment for a defect so found will take place off the 
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nonpublic school facilities. In addition, no service under this 

section of the act is to be provided nonpublic school children 

which is not equally available to public school students. 

The Court based its holding on two reasons: first, as stated by 

the Court in Meek, diagnostic speech and hearing services fall 

"within that class of general welfare services for children that may 

be provided by the state regardless of the incidental benefit that 

20 
accrues to church-related schools," Second, these services are 

different from teaching and counseling: they have little or no 

educational content, they are not closely associated with the 

educational mission of denominational schools, and they involve 

chiefly the use of professional and testing methods. Consequently 

the Court ruled as follows: 

We conclude that providing diagnostic services on the 
nonpublic school premises will not create an 
impermissible risk of the fostering of ideological views. 
It follows that there is no need for excessive 
surveillance, and there will not be impermissible 
entanglement,^! 

Therapeutic Services, Four sections of the Ohio statute 3317 

specify the precise extent of these services. Section (G) provides 

therapeutic, psychological, and speech and hearing services; section 

(H), guidance and counseling; section (I) remedial services; and 

section (K) programs for the deaf, blind, emotionally disturbed, 

crippled, and physically handicapped. All these therapeutic services 

are to be offered in the public schools, public centers or mobile 
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units, depending upon the distance between the public and nonpublic 

schools, the safety factors involved in travel and the adequacy of 

accommodations. 

The objection by appellants was limited to the situations where 

a given facility is used exclusively to serve nonpublic school 

students. This, in their view, would isolate sectarian pupils and 

would easily motivate public employees to act in ways agreeable to the 

religious purposes of denominational schools. The Court replied 

that since the sites to be selected for rendering therapeutic 

services are "neither physically nor educationally identified with 

the functions of the nonpublic school . , . the services are to be 

22 offered under circumstances that reflect their religious neutrality." 

Consequently for the Court in Wolman, the fact that a unit on a 

neutral site may serve only sectarian pupils did not present the 

same concern that the influence on a therapist's behavior exerted by 

the fact that he served within the pervasive atomosphere of a 

religious institution, as was the case in Meek, It appears, therefore, 

that the selection of a "neutral site" was controlling in the ruling 

of the Court on therapeutic services. Why was the site of no concern 

in the diagnostic services? Therapeutic services may last longer 

while diagnostic ones may be quite brief in duration. Yet their 

professional content and purpose are the same, the personnel providing 

them the same, the students the same. The court did not address itself 

to this, perhaps important, difference. 
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Justice Brennan dissented with the Court in eyery concession made 

to private school children: textbooks, testing and grading, diagnostic 

and therapeutic services. He concurred with the rulings on 

educational materials and equipment, and field trips. He insisted 

that the First Amendment nullifies sophisticated as well as 

simple-minded attempts to avoid its prohibitions. Alluding to the 

Court's remarks that Ohio had fashioned a statute that avoids the 

stumbling blocks of primary effect and entanglement, present in 

Pennsylvania Acts 194 and 195, Justice Brennan said: 

Ingenuity in draftmanship cannot obscure the fact that 
this subsidy to sectarian sctiooTs amounts to $88,800,000. 
. . . The Court nowhere evaluates this factor in 
determining the compatibility of the statute with the 
Establishment Clause, as that Clause requires . . . . 
Its evaluation . . , compels in my view the conclusion 
that a divisive political potential of unusual magnitude 
inheres in the Ohio program. This suffices without more 
to require the conclusion that the Ohio statute, in its 
entirety, offends the First Amendment's prohibition 
against laws respecting an establishment of religion,23 

Field Trips, The Pennsylvania Acts did not include public aid 

for private school children going on field trips. Section (L) of 

Ohio statute 3317 did. In ruling this benefit constitutional, the 

district court had considered this form of transportation 

indistinguishable from the public free transportation approved by 

the Court in Allen, The Supreme Court disagreed stating that the 

critical factors in Allen were that the private school had no control 

over the expenditure of the funds, and that the effect of such public 

expenditure was unrelated to the content of the educational process. 
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The Ohio statute differs, therefore, on two accounts: first, the 

nonpublic school controls field trips, their timing, locations 

visited, duration, length. Thus, the schools, rather than the 

children are the recipients of this benefit. Second, field trips 

are integral parts of the educational process, each teacher makes them 

meaningful to his plans, content, and development of his course. 

Funding of field trips, therefore, concluded the Court, "must be 

treated as was the funding of maps and charts in Meek v, Pittenger, 

the funding of buildings and tuition in , , . Nyquist, and the funding 

of teacher-prepared tests in Levitt; it must be declared an 

24 impermissible direct aid to sectarian education," 

The New Approach by Justice Marshall, Unhappy with the weakening 

of the wall as a result of the rulings in Wolman, Justice Marshall 

blamed the Court's decision in Allen for it. The assumption that the 

two functions of religious and secular instruction performed by 

private schools were separable, moved the Court in Allen to allow the 

state's lending of textbooks to private school children. The 

difficulty in separating these two functions in the use of loaned 

educational materials and equipment, forced the Court in Meek and 

Wolman to reject that assumption. He suggested the overruling of 

Allen in order to free the Court from the impossible task of drawing 

lines between permissible and impermissible forms of aid to private 

school children, and the setting of a new rule that would be more 

realistic and clear. Justice Marshall described his approach as 

follows: 
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That line, I believe, should be placed between general 
welfare programs that serye children in sectarina schools 
because the schools happen to be a convenient place to 
reach the program's target population, and programs of 
educational assistance,28 

Since programs of general welfare do not provide substantial aid 

to the educational functions of the school, and because they do not 

help the religious functions of denominational schools, there is no 

reason to doubt their constitutionality. Such welfare programs do 

not raise political disputes along religious lines and consequently 

fully escape the divisive entanglements justly feared by the Court in 

Lemon, Meek, and Wolman. According to this new "approach" Justice 

Marshall considered impermissible the loan of textbooks and 

educational materials and equipment, and the funding of field trips. 

In addition, he also rejected as unconstitutional, because of their 

educational intent—inseparable from religion--testing and scoring, 

guidance and counseling, remedial services, and programs for disabled 

children. 

Justice Marshall's dividing line may offer an easier solution. 

But it certainly does not avoid hurting important governmental 

concerns for the best education possible of all American children. 

Will it be right to deny educational programs to the disabled, 

handicapped, or emotionally troubled simply because they have chosen 

to exercise their freedom of religion in terms of the school of their 

choice? Moreover, is the difficulty in defining the reach of the 

First Amendment's prohibitions and protections sufficient reason 
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to select an easier path which contradicts the purpose of the 

Amendment? The exercise of a basic right is certainly not a function 

of the human ability clearly to define its reach. 

Justice Stevens' Return to Justice Black's Test. Stressing the 

fact that the distinction between the religious and the secular is a 

fundamental one and that the line drawn by the establishment clause 

also must have a fundamental character. Justice John Paul Stevens 

would not differentiate between direct and indirect aid, in keeping 

with the three-part test used by the Court. He would adhere to the 

test as enunciated by Justice Black in Everson: "No tax in any amount, 

large or smallj can be levied to support any religious activities or 

institutions, whatever they may be called, or whatever form they may 

adopt to teach or practice religion." 

Under such test, any state subsidy to sectarian schools, no 

matter its form or nature, is invalid. Consequently he ruled out as 

impermissible textbooks, instructional materials and equipment, and 

field trips. However, he accepted the possibility of a constitutional 

administration of diagnostic and therapeutic services, and concurred 

with the Court's ruling on these. 

The two new approaches recommended by Justices Marshall and 

Stephens appear, thus, rather similar in their effects, although 

clearly based on different premises. What is significant in both is 

the felt necessity to find ways to confront the rigidity of extreme 

separationism. One cannot forget that church and state are "entities 
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of mind." They do not exist apart from the reality of man. And man 

is both secular and religious. Efforts to separate his activities may 

run against the wall of the "unity of man." Philosophical as this 

consideration may be, it is important, for the law is not for the 

abstract, but for the real, and the real man is not the divided 

being that some members of the Court suppose him to be. 

The "Lack of Analytical Tidiness" and Justice Powell, Commenting 

on the meandering by the Court and on the apparently undecided course 

followed by its members in an issue of such complexity as separation 

between church and state in aid to private education. Justice Powell 

said: "No doubt we could achieve greater analytical tidiness if , . . , 

Here lies the problem. At what cost would this tidiness be obtained? 

He responded as follows: 

If we were to accept the broadest implications . . , that 
substantial aid to the educational functions of 
[sectarian] schools . . , necessarily result in aid to 
the sectarian enterprise as a whole. If we took that 
course it would bepome impossible to sustain state aid of 
any kind--even it the aid is wholly secular in character 
and is supplied to the pupils rather than to the 
institution,27 

This tidiness, insisted upon by Justices Marshall and Stevens, is 

not in the public interest, according to Justice Powell, He advanced 

three reasons to support this assertion: first, parochial schools 

provide an educational alternative for millions of Americans; second, 

the state has a legitimate interest "in facilitating education of the 

highest quality for all children within its boundaries, whatever school 
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their parents have chosen for them."'^° Third, things have greatly 

changed concerning the threat of religious establishment. He said, 

in this respect: 

It is important to keep these issues in perspective. At 
this point in the 20th century we are quite removed from 
the dangers that prompted the Framers to include the 
Establishment Clause in the Bill of Rights , , , , The 
risk of significant religion or denominational control 
over our democratic processes--or even of deep political 
division along religious lines—is remote and when viewed 
against the positive contributions of sectarian schools, 
any such risk seems entirely tolerable in light of the 
continuing oversight of this Court, Our decisions have 
sought to establish principles that preserve the 
cherished safeguard of the Establishment Clause without 
resort to blind absolutism. If this endeavor means a 
loss of some analytical tidiness, then that too is 
entirely tolerable, (Emphasis added)2y 

Justice Powell's willingness to accept this lack of analytical 

tidiness as entirely tolerable brings to mind the admission by the 

plurality opinion in Wolman that the image of the wall between church 

30 
and state thought by Justice Black to be "high and impregnable" 

had in the course of recent cases come to be expressed as a "blurred, 

indistinct and variable barrier," However, lack of analytical 

tidiness and changing barriers are two different things. The 

equilibrium between the constitutional prohibition of establishing 

religion and the constitutional mandate of protecting the free exercise 

of religious liberty will always require modifications of barriers. 

The dividing line will always need definition and redefinition because 

it must adjust to situational changes resulting from the constant 

flux of new ideas and values in community life. But lack of analytical 
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tidiness is not tolerable. The Supreme Court must find clear and 

definite principles which may enlighten the practical process of 

defining the limits between permissible and impermissible aid. After 

Wolman educators, legislators and lawyers know which educational 

expenditures in private schools can be funded by the state and 

which ones cannot. But what is not clear as constitutional doctrine 

after Wolman is a reasoned explanation of why some parts of the same 

learning experience can be publicly financed in nonpublic schools 

and why others cannot. 

Lack of analytical tidiness in the separation between church and 

state guarantees that the ongoing policy debates over religion and 

education will continue. The S,550 Packwood-Moynihan Bill and the 

S.450 Helms Bill, already introduced in the 97th Congress, testify to 

this. Senators Robert Packwood and Patrick Moynihan are co-sponsoring 

a bipartisan tuition tax credit bill which would give 50 percent up to 

$500 against federal income tax for college, vocational, secondary and 

elementary school tuition. Senator Jesse Helms is sponsoring a bill 

that would prohibit federal courts from deciding on the 

constitutionality of state or local laws relating to voluntary prayer 

in public schools. In the light of Senator Helms' bill, and of the 

power yielded by Reverend Falwell and the "moral majority" in the 1980 

elections. Justice Powell's assertion in his opinion in Wolman may not 

be accurate. He said: "The risk of significant religion or 
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denominational control over our democratic process--or even of deep 

political division along religious lines—is remote."'^^ 

Some Discernible Trends in the Court's Opinions 

In contrast to the direction of the opinions of the Supreme Court 

in cases related to religious practices in public schools, clearly 

moving towards absolute separation between the religious and the 

secular, the opinions of the Court in cases related to public aid to 

private schools, point to a compromise, a moderate accommodationism 

of the state with the church. It is unquestionable that a trend 

towards more indirect aid to private schools has been established. 

After the enunciation of the child benefit theory in Cochran, a 

door appeared open to several forms of aid, all centered around the 

recipient child. Soon it was clear that being a student in a private 

school did not signify for any child the loss of social benefits that 

by law were also his. The social welfare program, ruled constitutional 

in Everson, defined some of the conditions that had to be kept so that 

all children from public and private schools may enjoy such benefits. 

A benefit derived from a general social welfare program, such as free 

bus transportation, is constitutionally extended to private school 

children because it does not depend on any religious affiliation, 

even if its results constituted an indirect aid to denominational 

schools. Allen followed and confirmed under the First 
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Amendment the loaning of textbooks to all children^ long before 

declared constitutional in Cochran. But the books had to be secular, 

given to the students, not to the school, and the same approved for 

public schools. Meek reaffirmed once again the permissibility of 

loaning texts and Wolman reasserted such permissibility. 

The auxiliary services approved in Wolman set an important 

landmark. Those benefits involve a mixture of social welfare programs 

as well as of straight educational ones. Still, directly given to the 

students and not to the school, these services emphasize the 

child benefit theory concept: the benefit is for the child, not for 

the child qua student, and is perfectly valid, even if it indirectly 

aids the denominational school he attends. 

But as these forms of aid have been allowed, others have been 

denied, some repeatedly. Direct cash grants to private schools, 

payments for teachers' salaries in any form, grants for repair and 

maintenance, edugational materials and equipment, and field trips 

have been declared illegal. 

In reaching these decision, the Court has consistently applied 

the three-part test to verify that the intent of the statute was 

secular, the primary effect of the aid did not advance or inhibit 

religion, and no excessive entanglement between government and 

religion followed. A yery special form of "extended entanglement" 

has been considered on several occasions by the Court: the potential 
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for political divisiveness along religious lines, an evil against 

which the First Amendment is intended to protect. 

General agreement has been reached among the Court members that 

any form of aid that directly benefits the school is prohibited. In 

practice^ however^ it has remained extremely difficult for the Court 

to draw the lines between direct and indirect aid. This bone of 

contention has been present in almost every case, and it motivated 

in Wolman the suggestion of two alternatives to the three-part test. 

Justice Marshall would like a dividing line that separates, as 

constitutional, social welfare programs, and as impermissible any 

educational programs, since as such it involved the religious and the 

secular almost inseparably. Justice Stevens would prefer Justice 

Black's straight line of no aid, direct or indirect, to religion. 



CONCLUSIONS 

The last half century has witnessed a series of disputes 

concerning religion and education that were brought to the Supreme 

Court of the United States for final adjudication. The decisions of 

the Court in these cases have set two major trends: religious 

instruction and devotional exercises have been completely forbidden 

in public schools, while some forms of indirect aid to private 

education have been permitted. The Court has based the permissibility 

of these forms of indirect aid on three considerations: first, the 

child benefit theory which holds that benefits which accrue the 

child qua child and not qua private school student cannot be denied 

because of religious affiliation; second, social welfare legislation 

which states that bene^fits derived from legislation favoring all 

members of a social group cannot be denied any member of such group 

because of nonpublic school attendance; and third, an interpretation 

of the First Amendment allowing moderate cooperation between church 

and state to be permissible and necessary in order to respect the 

religious tradition of the American people and their spiritual values. 

The members of the Court have not been unanimous in following 

these considerations. Strict separationists insist that the only 

way to protect the intent of the First Amendment is a "high and 

impregnable wall" that keeps the two spheres of government and 

religion completely separate. Moderate cooperationists argue that 

rigid separationism may easily turn into hostility toward religion. 

314 
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The result of this continued controversy is a lack of clear 

constitutional doctrine for the application of the First Amendment 

toward education. 

The lack of constitutional doctrine leaves the fundamental 

issues of religion in education unresolved. The unrelenting efforts 

on the part of religious groups to fight for prayers in the public 

schools indicate that there is a strong determination to challenge the 

validity of the Court's decisions. Similarly, the renewed campaign 

to obtain tuition tax credits and the spreading interest in 

educational vouchers manifest that the indirect forms of aid allowed 

by the Court do not satisfy private school sponsors. There is a 

generalized conviction that the Court's decisions are not final and 

that they will change. 

What direction will the Court follow in the future? The Court 

left the door open in Zorach for accommodation of the public school 

schedules to religious instruction, and in Wolman for newer forms 

of indirect public funding of educational activities in private 

schools. According to the rationale followed by the Court in these and 

other cases, it appears that the Court would have no difficulty in 

declaring constitutional a moment of silent prayer and meditation in 

public schools, but would continue to rule devotional exercises 

impermissible. It also seems probable that, supported by the 

reasoning of the child benefit theory and of social welfare 

legislation, the Court may find constitutional the lending of 
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equipment and educational materials, and tuition tax credits, while 

continuing to oppose any form of direct aid to private schools. 

However, none of these possible kinds of cooperation between church 

and state will put an end to the disputes concerning religious 

liberty in education. With no clear constitutional doctrine for 

the application of the principle of separation of church and state in 

education, the dividing line between the constitutionally permissible 

and the impermissible will remain undefined. This lack of 

constitutional doctrine is particularly perceptible in two important 

issues: the concept of religion upon which the Court rests its 

rulings, and the rationale for public aid to private schools. 

On the Concept of Religion 

A clear understanding of precisely what the church and state are 

iŝ  indispensable for the comprehension of the religion clauses of 

the First Amendment. A lack of a definition for either church or 

state may make the dividing line between the secular and the 

religious entirely impossible. The Supreme Court has not addressed 

the critical issue of establishing an acceptable definition of 

religion. Since to define is to limit, the Court's reluctance to 

define religion is understandable and any definition would run the 

risk of limiting religion and, consequently, of violating religious 

liberty. On the other hand, without a definition the Court bases 
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i ts conclusions on vague, inaccurate and popular notions of re l ig ion 

and does not d is t inguish properly the essentials from the 

accidentals. Furthermore, the Court views re l ig ion with 

pre-revolutionary concepts, indiscr iminately applying them to the 

completely d i f fe ren t conditions of contemporary America,^ and r isks 

allowing as re l ig ious ly neutral educational pol icies which 

systematically ignore r e l i g i o n . 

The re l ig ious practices forbidden by the Court in public schools 

are not essential to r e l i g i o n , they are external and accidental 

devotions which lack su f f i c ien t power to establish re l ig ion . The 

Court, however, a t t r ibu tes them an inordinate value, fearful that 

such practices may revive sectarianism and rel igious divisiveness in 

public schools. While there is h is to r i ca l evidence that colonial 

and early nineteenth century public schools were under denominational 

control, there is no re l iab le proof that contemporary public schools 

wil l turn sectarian and w i l l become centers of rel igious divisiveness 

because of the reading of a few verses from the Bible and the 

recitation of the regents' prayer. Present conditions are vastly 

different from those of one hundred and f i f t y years ago. Religious 

pluralism has become a way of l i f e in the United States. Education 

has ceased to be pr imar i ly re l ig ious even in denominational schools. 

Secular concerns dominate schools and teachers, perhaps excessively. 

The kind of establishment feared by the Court is a projection into 

contemporary America of the ev i l s of the past. 
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It may be safely stated that the direction taken by public 

education today is one of exclusive secularism where prescinding 

from the supernatural and the divine may be so extreme as to risk 

infringing on religious liberty. It is a sound educational principle 

that values are instil led in children both by positive action and by 

omission. The systematic omission of the supernatural and the 

divine from the children's educational experiences amounts to 

teaching them that such things are unimportant. Therefore, neither 

sectarianism nor complete omission of the religious in education 

constitute neutrality. The Court, with no definition of religion, 

de facto condemns the former and allows the latter. Concerned 

parents complain that this form of secularism is detrimental to the 

moral upbringing of their children and possibly a serious violation 

of religious liberty. 

Concerning religious divisiveness, the Court is afraid that 

children's awareness of religious differences may lead to the kind 

of religious dissension that the First Amendment intended to prevent. 

A positive approach to the richness of religious pluralism may 

prove more successful in avoiding the effects of religious disunity 

than a systematic omission of religion in the public school 

curriculum. Some private schools have experimented with 

interdenominational encounters and services with great results. 

Religious neutrality, as a positive and constructive respect for 
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the right to one's own beliefs, cannot come about by ignoring all 

beliefs and by de facto attributing them less significance than 

nonbelief. 

On the Rationale of Denying Public Aid to Private Schools 

The Court has not resolved two fundamental issues concerning 

public aid to private schools: the rationale for declaring 

permissible the public funding of only certain parts of the same 

educational experience of private school students, and the 

constitutionality of allowing freedom of choice in education to 

become a function of wealth. In reference to the first, Edward 

Gaffney states: 

As long as the Court is content to announce "reasons" for 
its adjudications which explain little and raise more 
questions than they resolve, the debate over public 
funding of nonpublic schooling will focus on meaningless 
questions as to the quantum of bricks and mortar needed 
to keep intact the imagery of a wall of separation 
between church and state. For without clearer 
delineations of the mandates of the First Amendment in 
this area, the ongoing policy debate over public funding 
of nonpublic schooling will continue to be based in part 
on "fear of imaginable but totally implausible evils.2 

This fear is not justified by the history of private education, or by 

any sound educational, psychological or sociological research. 

Sociologist Andrew Greeley, in his book Can Catholic Schools Survive, 

writes: "Despite intensive efforts by a number of researchers, not 

the slightest bit of evidence has been uncovered on the alleged 
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3 
•divisive* effect of Catholic schools." John Coleman, in 1980, in 

a study on private education funded by the National Center for 

Educational Statistics, comes to the conclusion that private schools 

"function much closer to the American ideal of the 'common school,' 

educating children from different backgrounds alike, than do the 
4 

public schools," Nevertheless, the fears stated in the opinions 

of the Court in Nyquist, Lemon, Meek and Wolman always refer to 

possible dangers of establishment, to potential sources of religious 

divisiveness, and to the risks of excessive entanglement between 

church and state. 

Here again, the Court projects into the present the evils of 

the past. The consequence of this misapplication of history is that 

fears outweigh facts and that, based on unjustified fears, the Court 

has ruled impermissible the public funding of certain parts of the 

educational experience of private school children. Textbooks are 

permitted, but not educational equipment and materials because of 

the fear that these may be used for religious purposes. Free bus 

transportation is constitutional, but not field trips because the 

latter are under the direct control of the teacher and subject, 

therefore, to possible religious intents. Therapeutic services are 

permissible for private school children, as long as they are not 

provided on private school premises, lest public officials 

surrender to the persuasive religious atmosphere of such institutions 

Fears of implausible evils, and not factual evidence have prevented 
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the Court from def ining a logical rat ionale for declaring 

consti tut ional the public funding of certain parts of the educational 

experience of pr ivate school chi ldren while ru l ing aid to other parts 

of the same experience impermissible. 

Allowing freedom of choice in education to become a function of 

wealth may const i tute a serious v io la t ion of rel igious l iber ty and of 

the equal protection by the law guaranteed a l l ci t izens by the Fi rs t 

and Fourteenth Amendments, As things stand, only those parents who 

can afford t u i t i o n payments to pr ivate schools may enjoy a real 

freedom of choice in selecting the school for the i r chi ldren. Those 

who cannot af ford such payments must send thei r children to public 

schools and, in doing so, they may be forced to act against their 

religious convict ions. This problem the Court has not addressed, 

although some members of the Court have shown great concern for this 

issue in the i r separate opinions. Chief Justice Warren Burger 

courageously i den t i f i ed the c i v i l r ights issue in Meek. The Court 

had declared unconstitut ional aux i l ia ry services (among these, 

special care for the handicapped) for private school chi ldren. 

Chief Justice Burger denounced the Supreme Court's rul ing and noted 

that " i t (the ru l ings) penalizes chi ldren . . . not because of any 

act of theirs, but because of the i r parents'choice of religious 

exercise" in the selection of school. Furthermore, said the Chief 

Justice, "the Court's action is a denial of equal protection, which 
r-

is, for me, a gross violation of the Fourteenth Amendment's rights." 
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Senator Daniel Moynihan, in introducing the S,550 tuition tax credit 

bill to the 97th Congress, stated: "The real danger, in my view, to 

the traditional American school system is that the nongovernment 

schools will disappear as an available option to families of average 

income," Eugene W. Linse, chairman of the board of Citizens for 

Educational Freedom, told the Senate Subcommittee on Taxation and 

Debt Management that "no family should be forced to abandon its 

beliefs in order to gain the benefit of a state-subsidized education, 

or forfeit such a proffered government benefit in order to preserve 

the family belief structure," 

Suggestions have been made to solve this problem of aid to 

private schools. The two most significant are tuition tax credits 

and educational vouchers. The constitutional advantage of both 

solutions rests on the fact that aid would be given directly to 

students not to schools, without religious considerations. In 

addition, educational vouchers would bring into American education 

a competitive element that could significantly challenge the academic 

development of all schools, private as well as public, since each 

school would have to compete for students by means of the 

excellence of its academic programs, the quality of its teaching 

staff, the commitment to students, and other desirable educational 

assessts. 

Opponents to tax credits and educational vouchers argue that 

nonpublic schools are havens for the rich and segregationists and 
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should hardly be tolerated, much less financially assisted. Private 

schools, they argue, are so costly and their tuitions so high that 

any tax assistance to parents, even full vouchers, would only help 

the wealthy and still leave the poor unable to make choices. The 

following facts dispute such statements. According to figures 

published by the Office of Nonpublic Education of the United States 
o 

Department of Education in December 1980, 63 percent of families 

with children in private schools have annual incomes under $25,000. 

The average per pupil expenditure in private schools is $819. 

These figures demonstrate that the vast majority of private school 

families have low to moderate incomes, and that per-pupil costs in 

private schools, excepting some elite ones, are less than 50 percent 
g 

of per-pupil costs in public schools. Unfortunately, growing 

economic pressures are forcing many private schools to close. The 

National Catholic Education Association in A Statistical Report on 

U, S. Catholic Schools: 1978-79 indicates that from 1966 to 1977 

enrollment in private schools dropped from six million three hundred 

thousand to four million eight hundred thousand. Catholics 

experienced the heaviest loss: they closed 3,548 schools, and had 

an enrollment decrease of two million students. 

The necessity and the urgency of obtaining public funds for 

private education should not blind its sponsors to the serious 

implications of such aid. Public funding of private schools, direct 

or indirect, will necessarily carry intrinsic controls. Unavoidably, 
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governmental supervision w i l l be translated into rules and 

regulations a f fec t ing not only administrat ive procedures but also 

academic programs, social and rac ia l integrat ion of students and 

faculty, h i r ing and f i r i n g of teachers, possibly even the teaching 

of re l ig ion , and other aspects of the school operation. There 

exists a real danger that these rules and regulations may turn the 

public funding gains in to painful losses of freedom, and that private 

schools may p a r t i a l l y or completely surrender the i r invaluable 

denominational iden t i t y to the less s ign i f i cant advantages of 

governmental assistance. Such surrender would signi fy the 

disappearance of the great contr ibut ion of public schools not only 

to the education of American ch i ld ren, but also to the protection 

of the rel ig ious values which characterize th is country, and to 

the richness of i t s p lural ism. Before proceeding with thei r 

campaign for public a i d , pr ivate school patrons must examine the 

risks involved in th i s funding and study the measures required to 

keep intact the iden t i t y and the role of genuine private education. 

Positive Pluralism and Negative Secularism 

A const i tut ional doctrine is needed that art iculates the 

practical l im i t s of accommodation to re l ig ion in education. This 

constitutional doctrine should guarantee rel igious neutral i ty in the 

government and posi t ive respect fo r the rel ig ious pluralism of the 

American people. 
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According to the separation of church and state protected by 

the First Amendment, American government can neither profess nor 

support an indiv idual re l i g ion or re l i g ion as such. I t must remain 

outside and independent of re l ig ious organizations and rel igious 

programs. I t must l i m i t i t s e l f to secular concerns. I t must, 

therefore, be secular. 

But in matters of r e l i g i ons , American society is one of the 

most p l u ra l i s t i c in the world. There are in the United States 

more than one hundred and f i f t y denominations and several groups 

which are re l ig ious only in an analogous sense, but which 

po l i t i ca l l y and lega l l y must be treated l i ke re l ig ions. 

The conduction of government in the United States is carried 

on within the democratic ideals upon which America is b u i l t . In 

American democracy, eyery person, regardless of rel igious beliefs 

and a f f i l i a t i o n , is en t i t l ed to par t i c ipa te , in a f u l l and equal 

sense, in a l l the r ights of the p o l i t i c a l society. In order to 

allow for th is f u l l par t ic ipa t ion the American government must be 

negatively secular and pos i t i ve ly p l u r a l i s t i c . The only way for 

the government to be t r u l y neutral in re l ig ious matters is to be 

negatively secular, because a posi t ive secular government would not 

only favor secu lar is t ic creeds and at t i tudes but i t would also move 

towards h o s t i l i t y to r e l i g i o n , thus betraying the intent of the 

First Amendment. Conversely, the only way for the government to 

remain negatively secular is by being posi t ive ly p l u ra l i s t i c , because 
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negative pluralism would merely tolerate religious plurality, thus 

equally moving towards positive secularism. Positive pluralism 

goes beyond mere toleration of religious diversity; it is positively 

open to religious diversity and makes possible, by positive action, 

for all citizens to enjoy true religious liberty as their 

constitutional right and not as a benevolent gift of state 

authorities. In other words, neither strict and rigid separationism 

nor sympathetic cooperationism, do justice to the religious plurality 

of American citizens. The citizens have a right to a constitutional 

positive accommodation of their secular government to their religious 

and spiritual beliefs and values. The government as such must 

separate itself from religious activities and must refrain from 

taking religious positions but it must make it possible for a 

religious pluralism to exist within a political structure that is 

negatively secular. 

While negative secularism and positive pluralism speak of 

rapprocheiiient and unification, rigid separationsim and benevolent 

cooperationism emphasize separation and division. The intent of the 

First Amendment is undisputably unifying, not divisive. The wall of 

separation, high and impregnable, as a metaphor and as a reality does 

not meet this intent. 
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In closing his study, this author would like to cite a few 

lines from Robert Frost's Mending Wall, a poem that depicts the 

inner struggle of the heart in search of freedom: 

Before I build a wall I'd ask to know 
What I was walling in and walling out. 
And to whom I was like to give offense. 
Something there is that doesn't love a wall. 
That wants it down,ll 
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that it was liable to a construction different from what 
had been made by the committee. He feared it might be 
thought to have a tendency to abolish religion altogether. 

Mr. Vining suggested the propriety of transposing the 
two members of the sentence. 

Mr. Gerry said it would read better if it was, that no 
religious doctrine shall be established by law. 

Mr. Sherman thought the amendment altogether 
unnecessary, inasmuch as Congress had no authority whatever 
delegated to them by the constitution to make religious 
establishments; he would, therefore, move to have it struck 
out. 
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Mr- [Daniel] Caroll.—As the rights of conscience are, 
in their nature, of peculiar delicacy, and will little bear 
the gentlest touch of governmental hand; and as many sects 
have concurred to opinion that they are not well secured 
under the present constitution, he said he was much in 
favor of adopting the words. He thought it would tend more 
towards conciliating the minds of the people to the 
Government than almost any other amendment he had heard 
proposed. He would not contend with gentlemen about the 
praseology, his object was to secure the substance in such 
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community. 
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men to worship God in any manner contrary to their 
conscience. Whether the words are necessary or not, he did 
not mean to say, but they had been required by some of the 
State Conventions, who seem to entertain an opinion that 
under the clause of the constitution, which gave power to 
Congress to make all laws necessary and proper to carry into 
execution the constitution, and the laws made under it, 
enabled them to make laws of such a nature as might infringe 
the rights of conscience, and establish a national religion; 
to prevent these effects he presumed the amendment was 
intended, and he thought it was well expressed as the nature 
of the language would admit. 
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first up on this subject, that the words might be taken in 
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find it convenient to put another construction upon it. The 
ministers of their congregations to the Eastward were 
maintained by the contributions of those who belonged to 
their society; the expense of building meetinghouses was 
contributed in the same manner. These things were regulated 
by by-laws. If an action was brought before a Federal Court 
on any of these cases, the person who had neglected to 
perform his engagments could not be compelled to do it; for 
a support of ministers, or buildings of places of worship 
might be constructed into a religious establishment. 

By the charter of Rhode Island, no religion could be 
established by law; he could give a history of the effects 
of such a regulation; indeed the people were now enjoying 
the blessed fruits of it. He hoped, therefore, the 
amendment would be made in such a way as to secure the 
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rights of conscience, and a free exercise of the rights of 
religion^ but not to patronize those who professed no 
religion at all. 
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honorable gentlemen. He believed that the people 
feared one sect might obtain a pre-eminence, or two 
combine together, and establish a religion to which they 
would compel others to conform. He thought if the word 
national was introduced, it would point the amendment 
directly to the object it was intended to prevent 
u . ,Mr. Livermore was not satisfied with that amendment; 
but he did not wish them to dwell long on the subject 
He thought it would be better if it was altered, and made 
to read in this manner, that Congress shall make no laws 
touching religion, or infringing the rights of conscience, 
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the gentlemen from Virginia, and he hoped it would not be 
adopted by the House, It brought to his mind some 
observations that had taken place in the conventions at the 
time they were considering the present constitution. It 
had been insisted upon by those who were called 
antifederalists, that this form of Government consolidated 
the Union; the honorable gentleman's motion shows that he 
considers it in the same light. Those who were called 
antifederalists at that time complained that they had 
injustice done them by the title, because they were in 
favor of a Federal Government, and the others were in 
favor of a national one; the federalists were for ratifying 
the constitution as it stood, and the others not until 
amendments were rrfade. Their names then ought not to have 
been distinguished by federalists and antifederalists, but 
rats and antirats (Ratificationists and 
antiratificationists). 

Mr, Madison withdrew his motion, but observed that the 
words "no national religion shall be established by law," 
did not imply that the government was a national one; the 
question was then taken on Livermore's motion, and passed 
the affirmative, thirty-one for, and twenty against it 
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