
ADMINISTRATIVE LAW AND
PROCEDURE

As in the past, this year's administrative law and procedure
survey contains two major sections.' The first section focuses on
several significant administrative procedure cases decided by the
Fifth Circuit during this survey period, and the second section is a
discussion of certain Fifth Circuit substantive administrative law
cases affecting one important federal agency, the Federal Power
Commission.

I. ADMINISTRATIVE PROCEDURE

Judicial review of agency actions was the primary procedural
issue presented to the Fifth Circuit this year, and the topic of judi-
cial review will be discussed in two contexts. First, the discussion
will examine judicial review under the 1975 amendments to 28
U.S.C. § 2321. Those amendments replaced certain three-judge
court procedures by vesting original jurisdiction over Interstate
Commerce Commission (ICC) actions in the courts of appeals.
Next, the Fifth Circuit's review of certain actions of the Environ-
mental Protection Agency (EPA) will be examined.

A. Judicial Review

Concerning jurisdiction to review ICC orders, Judge Clark
stated that "the Interstate Commerce Commission is the new-kid-
on-the-block." ' This statement was prompted by the amendments
to 28 U.S.C. § 2321,' which replaced the three-judge district court

1. E.g., Survey-Administrative Law and Procedure, 8 TEx. TECH L. REv. 889 (1977).
2. Once again, during this survey period, the Fifth Circuit had the opportunity to decide

whether the Supreme Court in Weinberger v. Salfi, 422 U.S. 749 (1975), had changed the
interpretation of 42 U.S.C. § 405(h) (1970), to prevent persons from seeking federal question
jurisdiction for review of denial of social security insurance benefits. The Fifth Circuit pre-
viously had the opportunity to confront the issue but had avoided the question. Gallo v.
Mathews, 538 F.2d 1148 (5th Cir. 1976); Dr. John T. MacDonald Foundation, Inc. v.
Mathews, 534 F.2d 633, 634-36 (5th Cir. 1976); Lejeune v. Mathews, 526 F.2d 950, 952-53 (5th
Cir. 1976); and Ortego v. Weinberger, 516 F.2d 1005, 1007-15 (5th Cir. 1975). In each of those
cases, the Fifth Circuit had found an alternative jurisdictional basis to reach the claim under
5 U.S.C. § 701. in Springdale Convalescent Center v. Mathews, 545 F.2d 943 (5th Cir. Jan.
1977), decided during this survey period, the Fifth Circuit found alternative jurisdiction to
review the denial of social security insurance proceeds by characterizing the claim as one
arising under the Medicaid rather than the Medicare Act. The Medicaid Act does not have
the equivalent of section 405(h) and therefore the Fifth Circuit exercised its federal question
jurisdiction. Id. at 950-51.

3. Refrigerated Transp. Co. v. ICC, 552 F.2d 1162, 1164 (5th Cir. May, 1977).
4. 28 U.S.C. § 2321 (Supp. 1976).
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procedure by conferring original jurisdiction over ICC actions in the
courts of appeals. ' The Fifth Circuit's first opportunity to exercise
this new jurisdiction arose in Refrigerated Transport Co. v. ICC.I In
this case, the Fifth Circuit found that review of ICC actions within
the agency's area of expertise is limited to constitutional authority,
statutory authority, or warrant in the record.7 Because these are the
same standards of review previously applied by the three-judge dis-
trict courts,' Refrigerated added nothing new to the traditional
agency review standards. The court held, instead, that while the
1975 amendments granted a new source of jurisdiction, they also
preserved the status quo with respect to review of agency actions.,
The Fifth Circuit's next opportunity to exercise original jurisdiction
over ICC actions arose in Mobil Alaska Pipeline Co. v. United
States. ,0

In Mobil, the Fifth Circuit was again confronting the reviewa-
bility of certain ICC actions." The controversy in Mobil occurred
when the Trans Alaska Pipeline System (TAPS) was nearing com-

5. Id.
6. 552 F.2d 1162 (5th Cir. May, 1977).
7. Id. at 1164.
8. E.g., United States v. Central Truck Lines, Inc., 548 F.2d 523 (5th Cir. Mar., 1977).
9. The Refrigerated court noted these additional statutory standards:
To the extent necessary to decision and when presented, the reviewing court shall
decide all relevant questions of law, interpret constitutional and statutory provi-
sions, and determine the meaning or applicability of the terms of an agency action.
The reviewing court shall-
(1) compel agency action unlawfully withheld or unreasonably delayed; and
(2) hold unlawful and set aside agency action, findings, and conclusions found to
be-

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in ac-
cordance with law;
(B) contrary to constitutional right, power privilege, or immunity;
(C) in excess of statutory jurisdiction authority, or limitations, or short
of statutory right;
(D) without observance of procedure required by law;
(E) unsupported by substantial evidence in a case subject to sections 556
and 557 of this title or otherwise reviewed on the record of an agency
hearing provided by statute; or
(F) unwarranted by the facts to the extent that the facts are subject to
trial de novo by the reviewing court.

In making the foregoing determination, the court shall review the whole record or
those parts of it cited by a party and due account shall be taken of the rule of
prejudicial error

Refrigerated Transp. Co. v. ICC, 552 F.2d 1162, 1165 (5th Cir. May, 1977), citing 5 U.S.C. §
706 (1970).

10. 557 F.2d 775 (5th Cir. July, 1977).
11. Id. at 780.
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pletion. 12 Proposed tariffs had been filed by the TAPS owners as
required under 49 U.S.C. § 6(1), and this was followed by protests
from various parties. 3 Subsequently, the ICC entered an order sus-
pending the proposed rates for seven months and suggesting interim
rates. 4 Under 49 U.S.C. § 6(7), the TAPS owners had two choices.
They could either accept the interim rates or suspend operation for
seven months. 5 The owners estimated that if they complied with
the interim rates, they would lose approximately 340 million dollars
in the seven month period." Therefore, the owners brought an ac-
tion in the court of appeals for review of the ICC order. The ICC
subsequently moved to dismiss. 7

The Fifth Circuit initially noted in Mobil that Congress had
relegated the suspension of tariff rates solely to the ICC's discretion

12. Id. at 777-78.
13. Id. at 778. The parties protesting were Department of Justice, the State of Alaska,

the Arctic Slope Regional Corporation, and the ICC's Bureau of Investigations and Enforce-
ment. Id.

In addition to ordering the suspension and suggesting interim rates, the ICC sought to
compel TAPS to accept the interim rates with a conditional refund provision. That provision
would require TAPS to refund excess tariffs collected with interest under the interim rate if
that interim rate were later found to be too high by the ICC. Id. at 780. The order contained
no provision for TAPS to recoup its losses if the interim rate were found too low. The order
also would require a refund of the tariffs originally filed. A collection under this provision
would be had only if the ICC failed to hold a hearing within the seven month period. Id.

14. Id. at 779-80. The ICC based this action on the authority of 49 U.S.C. § 15(7) (Supp.
1976). That section provides that whenever a new rate or classification is filed with the ICC,
the ICC has the authority to call a hearing to determine the lawfulness of the rate or classifica-
tion, and, pending the hearing, to suspend the new rate or classification for up to seven
months. 49 U.S.C. § 15(7) (Supp. 1976).

15. Mobil Alas. Pipeline Co. v. United States, 557 F.2d 775, 779-80 (5th Cir. July, 1977).
49 U.S.C. § 6(7) provides that it is unlawful for a carrier to transport property without filing
rates. 49 U.S.C. § 6(7) (1970).

16. Mobil Alas. Pipeline Co. v. United States, 557 F.2d 775, 780 (5th Cir. July, 1977).
The amount the ICC reduced the rates is illustrated by this chart:

As Filed by Authorized
TAPS Owners By Order Reduction

Amerada Hess Pipeline Corp. $ 6.44 $ 4.85 $ 1.59
Arco Pipeline Company 6.04 4.91 1.13
BP Pipelines Inc. 6.35 4.68 1.67
Exxon Pipe Line Company 6.27 5.10 1.17
Mobile Alaska Pipeline Company 6.31 4.84 1.47
Phillips Alaska Pipeline Corp. 6.22 Not Yet Acted Upon
Sohio Pipe Line Company 6.16 4.70 1.46
Union Alaska Pipeline Company 6.09 4.89 1.20

The ICC claimed that the authorized amounts would yield a 10% rate of return on tentative
valuation. Id.

17. Id.
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and that the court, therefore, could only review the ICC action if the
ICC lacked statutory authority.' To determine the ICC's statutory
authority, the court first examined 49 U.S.C. § 15(7).11 That section
gives the ICC power to suspend any "new" rates for up to seven
months.'" Because the TAPS rates were initial rates, the threshold
question was whether the term "new" in the statute referred to
initial as well as changed rates.2' To answer that question, the court
began by scrutinizing other statutes modeled after section 15(7).2'

The court found that everywhere Congress had intended to exclude
initial rates, it had done so with specific language.23 The court con-
cluded that because section 15(7) did not specifically exclude initial
rates, the term "new" referred to initial as well as changed rates.24

The court then went on to determine whether the ICC acted within
its statutory authority in suggesting interim rates.

In determining the statutory validity of the interim rates, the
Fifth Circuit began with the premise that express statutory author-
ity for interim rates does not exist. 5 However, the court found that
the power to suspend "unconditionally" encompasses the power to
suspend "conditionally."" Rationalizing that the ICC was condi-

18. Id. at 781, citing United States v. Students Challenging Regulatory Agency Proce-
dures, 412 U.S. 669 (1973); Arrow Transp. Co. v. Southern Ry., 372 U.S. 658 (1963). Mobil
was a per curiam opinion by Judges Brown, Godbold and Roney. Roney, however, filed a
dissent. See notes 30-40 infra and accompanying text.

19. Mobil Alas. Pipeline Co. v. United States, 557 F.2d 775, 781 (5th Cir. July, 1977).
20. Id.
21. See note 14 supra.
22. The statutes referred to were 49 U.S.C. § 316(g) (1970) (grandfather clause exempt-

ing initial schedules filed on or before July 31, 1938, by carriers in bona fide operation on
October 1, 1935); 49 U.S.C. § 907(g)(i) (1970) (grandfather clause exempting initial schedules
filed prior to October 1, 1941 by shippers in bona fide operation on January 1, 1940); 49 U.S.C.
§ 1006(e) (1970) (grandfather clause exempting initial tariffs filed prior to expiration of 90
days after May 16, 1942); and 49 U.S.C. § 1482(g) (1970) (provides that the subsection does
not apply to initial tariffs). 557 F.2d 775, 781-82 (5th Cir. July, 1977).

23. See note 22 supra.
24. Mobil Alas. Pipeline Co. v. United States, 557 F.2d 775, 781-82 (5th Cir. July, 1977).

The court said its conclusion was consistent with the legislative policy underlying section
5(7). The Congress believed that the "normal hearing and reparation" ICC procedures did
not adequately protect consumers against excessive rates. The same rationale was deemed
applicable to both initial and changed rates. Id.

25. Id. at 782.
26. Id. The court relied on Chesapeake & Ohio R.R., 426 U.S. 500 (1976). In that case,

the Supreme Court upheld an ICC order agreeing not to suspend proposed tariffs if the carrier
would agree to certain conditions. The railroad had proposed the higher tariffs and sought to
justify the increase as necessary for capital improvements and deferred maintenance. The
ICC imposed the condition that the increase would not be suspended if it were actually used
for capital improvement and maintenance. In upholding the ICC order, the Supreme Court,
per Justice Burger, stated that the condition was a "legitimate, reasonable and direct adjunct
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tioning non-suspension of the proposed tariff on TAPS's acceptance
of the interim rate, the court concluded that the imposition of in-
terim rates by the ICC was a valid exercise of statutory authority."
The finding that the ICC acted within statutory authority ended the
court's inquiry because, as noted at the outset, the court could only
review an ICC order where the ICC has exceeded its statutory or
constitutional authority. 8 Because the ICC order was unreviewable,
the ICC's motion to dismiss was granted. 9

In dissent, Judge Roney viewed the controversy from an en-
tirely different angle. He argued that the ICC order was
"schizophrenic" because it was both a suspension order and a rate-
making order3 0 If, as TAPS contended, the order was a rate-making
order, it would be invalid under 49 U.S.C. § 15(1) because no oppor-
tunity for a hearing had been provided.' To characterize the order

to the Commission's explicit statutory power to suspend rates pending investigation.
Id. at 514-15.

Dissenting from Chesapeake, Justice Stevens, joined by Justice Stewart, argued that the
condition was an illegal and unwarranted extension of the power of suspension. Id. at 521. It
should be noted that Chesapeake was not a situation like the one in Mobil Alaska. In
Chesapeake, the question was whether the ICC was interfering with the finances of the
railroad. Id. at 521. In Mobil Alaska, the question was whether the ICC was indirectly setting
rates without a hearing in violation of section 15(1). Mobil Alas. Pipeline Co. v. United States,
557 F.2d 775 (5th Cir. July, 1977).

In Mobil Alaska, the court distinguished Moss v. CAB, 430 F.2d 891 (D.C. Cir. 1970). In
Moss, the Civil Aeronautics Board (CAB) had "suggested" a comprehensive rate formula that
would not be suspended or investigated. The Moss court held that the CAB had engaged in
legislative rate making without a hearing. This holding was based on the fact that the CAB,
and not the carriers, had proposed the rate. Granted, the carriers were not legally bound to
accept the "suggested" rate, but because all the carriers sought a raise, there was at the least
a very strong inducement. The Mobil Alaska court emphasized the permanent nature of the
CAB order and also stressed the fact that the CAB was attempting to mask its actions from
judicial review. 557 F.2d at 783.

27. Mobil Alas. Pipeline Co. v. United Statts, 557 F.2d 775, 783 (5th Cir. July, 1977).
28. Id.
29. Id. at 784. The court also considered two other points. First, the court held that the

refund provisions of the interim rate were, like the power to suggest the interim rates, a "valid
corollary" to the suspension power. The court was less certain of the validity of the refund
provisions on the original tariff. However, the court was willing to view this as a corollary to
the suspension power. Id. at 783. Second, the court refused to consider TAPS' claim that the
interim rate was arbitrary or a confiscation of property without due process. The court was
willing to assume it had the power to review the rate on a ccnstitutional basis, but found
nothing in the record to substantiate TAPS's claim in that regard. Id. at 784.

30. Id. at 802 (dissenting opinion). This is the focal point of difference between
Chesapeake and Mobil Alaska. Chesapeake involved an agreement by the carriers to expend
the raised tariffs on specific projects. This agreement did not constitute any action in viola-
tion of any express provision in the statutes. Although Justice Stevens argued in dissent to
Chesapeake that the agreement was not expressly authorized, neither was the provision
expressly forbidden.

31. See note 14 supra.
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as rate-making, Judge Roney first noted that TAPS was totally
new. 3 In the ordinary situation, the party whose proposed rate is
suspended has been operating under a previously acceptable tariff
rate.3 3 Upon suspension of the proposed rate, the party is allowed
to continue operation under the prior rate.34 Because TAPS had no
prior rate, the ICC-suggested interim rate would be the only rate
under which TAPS could begin operation during the suspension
period. 35 Judge Roney, therefore, reasoned that the order was re-
viewable because it constituted rate-making without the statutorily
prescribed hearing. After reviewing the action, he concluded that
the interim rate should be struck for two reasons. 3 First, he found
that the rate-making ran counter to the procedural due process
usually provided by a rate hearing. 7 Also, the interim rate provided
by the ICC contained a provision that if the rate were later found
by the ICC to be too high, TAPS would have to refund the excess
with interest.3 If the interim rate were too low, however, TAPS was
provided no means to recoup the losses. 39 Judge Roney found this
situation impermissible "under even the most differential standard
of review."40

Mobil is an example of the Fifth Circuit narrowly examining an
ICC order to determine the ICC's statutory authority to make such
an order. This concept is not new to administrative law or even to
review of ICC orders.4 As in Refrigerated,42 the Mobil court has
clearly shown that although it has obtained new jurisdiction over
ICC actions, the prior rules of review will apply. Mobil, however, is
unique in its application of the review standard to determine statu-
tory authority. The circumstances presented by TAPS were, as

32. Mobil Alas. Pipeline Co. v. United States, 557 F.2d 775, 802 (5th Cir. July, 1977)
(dissenting opinion).

33. Id.
34. Id.
35. Id. at 803.
36. Id.
37. Those procedures follow these general guidelines: (1) the ICC has the power to set

rates under 49 U.S.C. § 15(1) (1970); (2) the ICC can set rates only after a determination
that the proposed rate is unreasonable; and (3) a finding of unreasonableness can be made
only after a full evidentiary hearing. Mobil Alas. Pipeline Co. v. United States, 557 F.2d 775,
804-05 (5th Cir. July, 1977) (dissenting opinion).

38. Mobil Alas. Pipeline Co. v. United States, 557 F.2d 775, 805 (5th Cir. July, 1977)
(dissenting opinion).

39. Id.
40. Id.
41. E.g., United States v. Central Truck Lines Inc., 548 F.2d 523 (5th Cir. Mar., 1977).
42. Refrigerated Transp. Co. v. ICC, 552 F.2d 1162 (5th Cir. May, 1977). See note 6

supra and accompanying text.

[Vol. 9:817822
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Judge Roney noted, significantly different from those in the ordi-
nary suspension-interim rate cases.43 Ordinarily, when a proposed
rate is suspended, the pipeline has a prior rate that will suffice
during the seven month suspension period." Here, though, TAPS
was proposing an initial rate. In suggesting the interim rate, the ICC
purported to act under 49 U.S.C. § 15(7); however, the actual effect
was to set a rate under which TAPS could operate. Clearly, under
49 U.S.C. § 15(1), the ICC is precluded from setting rates without
a full hearing." Hence, the majority's interpretation allows the ICC
to do indirectly that which it could not do directly-the ICC could
not directly set rates under section 15(1), but the Fifth Circuit has
allowed indirect rate-making under section 15(7). Although Mobil
presented a unique fact situation to the Fifth Circuit, it is possible
that similar fact situations will arise in the future. This is especially
so in light of the proposed Trans-Canada pipeline and the proposed
California-Texas pipeline. Moreover, the majority opinion in Mobil
implies that the ICC will again be able to get the pipelines into
production under ICC tariffs without having to resort to a full public
hearing on the rates.

Reading Refrigerated in conjunction with Mobil leads to the
conclusion that being the "new-kid-on-the-block" does not entitle
the ICC to treatment different from that accorded any other agency.
The Fifth Circuit opinions clearly establish that traditional con-
cepts of judicial review apply when the court of appeals exercises the
new source of original jurisidiction under section 2321.11
B. Reviewability of Environmental Protection Agency Actions On

National Pollution Discharge Elimination System Permits

Specifically, the question in this section concerns the scope of
judicial review of EPA National Pollution Discharge Elimination
System (NPDES) permits. In order to develop the importance of
this question, the discussion will be divided into two basic parts.
First, the discussion will focus on the legislation that brought about
the question. Then the discussion will shift to Save the Bay, Inc. v.
EPA.47 This case, decided during the survey period, reflects the

43. Mobil Alas. Pipeline Co. v. United States 557 F.2d 775, 802 (5th Cir. July, 1977)
(dissenting opinion).

44. Id.
45. 49 U.S.C. § 15(1) (1970).
45. 49 U.S.C. § 15(1) (1970). See note 14 supra.
46. See note 9 supra and accompanying text.
47. 556 F.2d 1282 (5th Cir. Aug., 1977).

19781 823
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Fifth Circuit's response to the question of EPA decisions concerning
NPDES permits.

In 1972, Congress enacted the Federal Water Pollution Control
Act Amendments" to provide as a national goal the elimination of
pollutant discharge into navigable waters by 1985.11 The 1972
amendments established effluent limitations on pollution point
sources;50 and, to provide for enforcement of these amendments,
Congress created the National Pollution Discharge Elimination Sys-
tem, a permit system under which discharges are illegal without a
permit.5 The EPA was given the original authority over issuance of
the permits."2 In addition, the 1972 amendments contained provi-
sions for the states to assume authority over the system,53 subject
to EPA power of review and responsibility over the state plan. 4 That
power of review by the EPA may be exercised in one of two ways or
by both simultaneously. The EPA, after a hearing may withdraw
approval of the state plan on a showing of state failure to properly
administer the system,55 or the EPA can veto individual permits
even though issued under an approved state plan.56 With this back-
ground, the focus now shifts to Save-the-Bay and the question of
judicial review.

The Mississippi Air & Water Pollution Control Commission, an
EPA approved state authority, issued an NPDES permit to the
duPont Corporation, and the EPA did not veto the permit.57 Save-
the-Bay brought an action in the Fifth Circuit Court of Appeals,
seeking review of EPA's failure to withdraw Mississippi's approval
and, alternatively, asking for review of EPA's failure to veto the
duPont permit.5 The EPA claimed that its actions were not judi-
cially reviewable.5 9

48. 33 U.S.C. §§ 1251-1376 (Supp. 11 1972).
49. Id. at 1251(a)(1).
50. Id. at § 1311(b). Point source is defined in section 1362(14) as "any discernible,

confined and discrete conveyance, including but not limited to any pipe, ditch, channel,
tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated animal feeding
operation, or vessel or other floating craft, from which pollutants are or may be discharged."
Id. at § 1362(14).

51. Id. at §§ 1341-1345.
52. Id. at § 1342(a).
53. Id. at § 1342(b).
54. 33 U.S.C. § 1342(i) (Supp. H1 1972) in conjunction with 33 U.S.C. § 1319(a)(1)

(Supp. H1 1972).
55. Id. at § 1342(c)(3).
56. Id. at § 1342(c)(1).
57. Save-the-Bay, Inc. v. EPA, 556 F.2d 1282, 1284 (5th Cr. Aug., 1977).
58. Id.
59. Id.

[Vol. 9:817
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The first issue facing the court was whether the EPA's failure
to withdraw the state's approval was reviewable.6 0 Apparently Save-
the-Bay was contending that the mere failure of the EPA to consider
withdrawal was reviewable.11 The Fifth Circuit found guidance on
this point in Qijato Chapter of Navajo Tribe v. Train."2 Oljato held
that a court can review EPA decisions only if three prerequisites are
met:

(1) The person seeking revision . . . should petition EPA . . .
(2) EPA should respond to the petition and, if it denies the peti-
tion, set forth its reasons.
(3) If the petition is denied, the petitioner may seek review ... .

Because Save-the-Bay failed to exhaust its administrative remedies
as required by Oljato, the Fifth Circuit held that the EPA's failure
to withdraw the state approval was not subject to review. 4

The next issue in Save-the-Bay was whether the act of refusing
to veto the duPont permit gave rise to original jurisdiction in the
court of appeals. Because the court of appeals has original jurisdic-
tion over the EPA's actions in issuing or denying any section 1342
permit, Save-the-Bay argued that the refusal to veto was in effect
an issuance by the EPA of a permit to duPont.85 The Fifth Circuit
rejected Save-the-Bay's contention by reasoning that state-granted
NPDES permits are state, rather than EPA, permits." Because the
EPA surrenders its power to issue permits when state authority is
granted, the Fifth Circuit concluded that it clearly lacked original
jurisdiction over the EPA's veto power.67

Having decided that the court of appeals lacked original juris-
diction over state-issued NPDES permits, the Fifth Circuit, in
dicta, discussed whether the district court had jurisdiction to review
the EPA's failure to veto duPont's permit. 8 The court began its
analysis with the presumption that federal agency action is review-

60. Id. at 1288.
61. Id.
62. 515 F.2d 654 (D.C. Cir. 1975). In Oljato the petitioners had questioned the refusal

of the EPA to revise performance standards for new coal-fired power plants. Id. at 654-55.
63. Id. at 666.
64. Save-the-Bay, Inc. v. EPA, 556 F.2d 1282, 1289-90 (5th Cir. Aug., 1977).
65. Id. at 1290. The original jurisdiction stems from 33 U.S.C. § 1369(b)(1)(F) (Supp.

H 1972).
66. Save-the-Bay, Inc. v. 556 F.2d 1282, 1289-90 (5th Cir. Aug., 1977).
67. Id. at 1292.
68. Id.
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able in federal court. 9 The question posed by the court was
"whether or to what extent. . . action by EPA is exempt from APA
review" because the power to veto was "committed to agency discre-
tion by law."70 In this regard, the Fifth Circuit was guided by the
Supreme Court to a determination of whether the statute granting
veto power was so "broad ...that ...there is no law to apply"
in review.7 Applying the Supreme Court's test, the court found that
by refusing to veto, the EPA had engaged in a decision-making
process, but that based on legislative history and intent, the deci-
sion had acquired a "breadth" of unreviewability. 2 The Fifth Cir-
cuit, however, proceeded to limit the non-reviewability of the EPA's
failure to veto in two respects.73 First, judicial review will be avail-
able to ensure that the EPA considered all relevant factors in mak-
ing its decision. Second, judicial review will be available to ensure
that unlawful factors do not "taint" the agency's decision. In short,
the court's holding on the reviewability of the agency's failure to
veto was that the district court could engage in only a very narrow
review.75

Save-the-Bay presented the Fifth Circuit with a case of first
impression concerning judicial review of EPA actions under the 1972
amendments. In this case the Fifth Circuit has provided three im-
portant guidelines to follow in seeking judicial review. First, the
decision by the EPA not to veto a state-issued permit can be origi-
nally reviewed only by the district court and not by the courts of
appeals." Second, the district court can only consider whether the
agency relied on the proper factors in making its decision.77 And,
third, the failure by the EPA to act can be reviewed only after the
petitioner has fulfilled the Qjata requirements."

In setting out these guidelines, the Fifth Circuit has not re-
stricted the scope of review of EPA actions. Instead, the court has
clearly defined the parameters within which review may be ob-

69. Id. at 1293, citing Dunlop v. Bachowski, 421 U.S. 560 (1975); Citizens to Preserve
Overton Park, Inc. v. Volpe, 401 U.S. 402 (1971); Abbott Laboratories v. Gardner, 387 U.S.
136 (1967).

70. Save-the-Bay, Inc. v. EPA, 556 F.2d 1282, 1293 (5th Cir. Aug., 1977).
71. Id., citing Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 410 (1971).
72. Save-the-Bay, Inc. v. 556 F.2d 1282, 1295 (5th Cir. Aug., 1977).
73. Id.
74. Id. at 1296.
75. Id. at 1295.
76. Id. at 1295.
77. Id. at 1295.
78. Id. at 1289.

[Vol. 9:817
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tained, and the pitfalls encountered by Save-the-Bay can easily be
avoided.

II. ADMINISTRATIVE LAW

As indicated in the introduction, this year's administrative law
section is limited to a discussion of the most significant Federal
Power Commission (FPC) cases decided during the survey period,
all of which were precipitated by the energy crisis. President Carter
has analogized the energy crisis to a state of war and has recognized
that, as in all wars, profiteering may result. In addition, Judge
Clark has stated that "[u]nprecedented escalations in the price of
energy have stunned public, industry and engineers of federal regu-
latory process alike."7 One drastic effect of the energy crisis has
been the phenomenal difference between interstate and intrastate
prices of natural gas.

A. Dedication to Interstate Commerce

Because interstate gas prices are regulated under the Natural
Gas Act and intrastate gas prices are free of federal regulation,
interstate prices are much lower than intrastate prices. Conse-
quently, without section 7(b) of the Natural Gas Act, producers
would simply cease interstate sale in favor of intrastate sales.8 Sec-
tion 7(b), however, gives rise to the concept of "dedication" to inter-
state sales by providing that once all or part of a gas company's
product is sold into interstate commerce, that amount cannot be
withdrawn for intrastate sale without approval by the FPC.81 Thus,
section 7(b) causes the curious anomaly of lower natural gas prices
in states dependent on imported gas and higher natural gas prices
for the consumer in states where natural gas is produced. In past
years, disputes before the Fifth Circuit have involved the construc-
tion of contracts to determine whether there has been a "dedica-
tion" to interstate commerce.82 This year, however, the Fifth

79. Southland Royalty Co. v. FPC, 543 F.2d 1134, 1135 (5th Cir. Dec., 1976).
80. 15 U.S.C. § 717f(b) (1970).
81. 15 U.S.C. § 717f(b) provides:
No natural-gas company shall abandon all or any portion of its facilities subject to
the jurisdiction of the Commission, or any service rendered by means of such
facilities, without the permission and approval of the Commission first had and
obtained, after due hearing, and a finding by the Commission that the available
supply of natural gas is depleted to the extent that the continuance of service is
unwarranted, or that the present or future public convenience or necessity permit
such abandonment.

Id.
82. E.g., Vreeland v. FPC, 528 F.2d 1343 (5th Cir. 1976), See generally Sur-
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Circuit had to decide whether a lessee under a fifty year lease had
the power to dedicate to interstate commerce the gas left in the
ground at the end of the term.83 In Southland Royalty Co. v. FPC,4
Southland Royalty held the reversionary interest in two fifty-year
leases, and Gulf Oil Corp., the lessee, had received certificates of
public service from the FPC authorizing the sale of surplus residues
in interstate commerce. Prior to the end of the fifty-year term,
Southland made a contract with an intrastate pipeline company,
Intratex Gas Company, for future sale of Southland's reversionary
interest in the gas.85 El Paso and Texaco, the purported purchasers
of the gas from Gulf, petitioned the FPC for a declaratory order that
Southland could only sell in intrastate commerce after compliance
with abandonment procedures outlined in section 7(b).86 The FPC
agreed with El Paso and ruled that Southland could not sell in
intrastate commerce without compliance with section 7(b).87 South-
land appealed to the Fifth Circuit for review of the FPC order.

In Southland Royalty, the FPC argued that Gulf could dedicate
the reversionary interest to interstate commerce because Gulf's in-
terest during the term was unquantified 8 According to the FPC,
Gulf's unquantified interest entitled Gulf to remove all the gas in
the ground during its term, thus making the reversionary interest
"future and contingent." 9 The Fifth Circuit, however, rejected the
FPC's argument and held that under Texas law, Gulf had no power
to dedicate to interstate commerce gas that it did not own." Hence,
Gulf, as a tenant for a term of years, had a limited interest that
ended when the term expired.'

The FPC next contended that because Gulf had not limited its
interest in its application to the FPC, Southland could not argue
that its reversionary interest was free of FPC control.2 In effect, the

vey-Administrative Law & Procedure, 8 TEX. TECH. L. REv. 889, 917-18 (1977).
83. Southland Royalty Co. v. FPC, 543 F.2d 1134, 1136 (5th Cir. Dec., 1976).
84. 543 F.2d 1134, 1136 (5th Cir. Dec., 1976). The sales were to be made to El Paso

Natural Gas Co. (El Paso) and to Texaco.
85. Id.
86. Id.
87. Id. See note 81 supra and accompanying text.
88. Id. at 1136-37.
89. Id. at 1137.
90. Id.
91. Id.
92. The FPC relied on Sunray Mid-Continent Oil Co. v. FPC, 364 U.S. 137 (1960).

Again the reliance was misplaced. In Sunray, the Supreme Court had held that Sunray's
request for a limited 20-year certificate of dedication to interstate commerce did not restrict
the FPC to issuance of such a limited certificate. According to the Fifth Circuit the FPC's
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FPC was arguing that the lessee could bind the holder of the rever-
sionary interest to interstate sales and that the holder of the rever-
sionary interest could only preserve his rights by an action in state
court.9" The Fifth Circuit responded that the FPC's position "stands
both logic and land law on their heads." 4 According to the court,
the fact that a remedy in state court is available does not give the
holder of a present interest any power to dedicate the future interest
to interstate commerce.95

Finally, the FPC contended that by accepting royalty checks,
Southland had ratified the "improper" dedication to interstate
commerce. Again, the Fifth Circuit relied on Texas law to the
effect that the holder of a present interest cannot bind the reversion-
ary interest. 7 In addition, the court found that acceptance of the
royalty checks was not inconsistent with the reversionary rights;
therefore, Southland was only accepting that which was due under
the lease. Because the FPC had presented no valid argument to
support the order, the FPC was reversed.9

In Southland Royalty, the FPC was attempting to establish a
dangerous precedent in order to get as much gas as possible dedi-
cated to interstate commerce. The FPC wanted a determination
that any gas once dedicated to interstate sales, remains dedicated,
regardless of the ownership of the gas. If the Fifth Circuit had ac-
cepted the FPC position, traditional common law lessee-lessor con-
cepts would have been discarded, and the holder of a term for years
would have been able to bind the holder of the reversionary interest
to interstate sales. The Fifth Circuit, however, correctly recognized
that traditional common law property concepts had to take preced-
ence over FPC orders. Hence, the lessee's interest is subject to dedi-
cation to interstate commerce during the term of the lease, but the
lessor's reversionary interest is subject to dedication only after the
lessee's term has expired.

The significance of Southland Royalty became even more ap-
parent when the Fifth Circuit decided Pennzoil Producing Co. v.

reliance was misplaced because the FPC in Sunray had not attempted to cause Sunray to
dedicate more than was actually owned. Southland Royalty Co. v. FPC, 543 F.2d 1134, 1138
(5th Cir, Dec., 1976).

93. Southland Royalty Co. v. FPC, 543 F.2d 1134, 1139 (5th Cir. Dec., 1976).
94. Id.
95. Id.
96. Id.
97. Id.
98. Id.
99. Id.
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FPC. '0 The controversy in Pennzoil, as in Southland Royalty, arose
from the difference in price between interstate and intrastate gas
prices.'0 ' Lessors, holders of royalty interests, were asserting in state
court that royalties should be based on the higher intrastate prices
even if the product was dedicated to interstate commerce. 02 Penn-
zoil and the lessors subsequently entered into a settlement agree-
ment containing two options. 0 3 Pennzoil could either pay higher
royalties and pass the increase on to the customers, or Pennzoil
could make the payments with gas in kind.'04 For Pennzoil to pass
the increased costs on to the customer, the FPC would have to grant
special relief from the established ceiling rates."5 On the other hand,
for Pennzoil to pay in kind, the FPC would have to agree to aban-
donment of the royalty interest from interstate commerce. 106 The
FPC denied either form of relief, and Pennzoil brought suit in the
Fifth Circuit for review of the FPC denial. 0 7

In considering the issue of whether Pennzoil could pass the
increased costs on to the customer, the Fifth Circuit held that the
FPC had failed to realize that it had the power to grant such relief.08

The FPC had relied on FPC v. Texaco, 109 a Supreme Court case
which held that intrastate prices could not be used as the measure
for "just and reasonable" interstate rates. The Fifth Circuit, how-
ever, decided that Texaco was inapplicable to the case at bar, be-
cause the instant case concerned royalty costs in particular leases."10

The court found guidance instead in Permian Basin Area Rate

100. 553 F.2d 485 (5th Cir. June, 1977).
101. Id. at 486.
102. Id. at 487. The lessors based their claims on provisions in leases entered into before

the disparity between interstate and intrastate prices arose. Under the leases, lessors were
entitled to royalties based on "market value" or "market price." The validity of the lessors'
claims appears undisputed under Texas Oil & Gas Corp. v. Vela, 429 S.W.2d 866 (Tex. 1968).
For an explanation of "market price" or "market value," see R. HEMINGWAY, OIL AND GAS, §
7.4(B)-(C), at 318-19 (1971).

After the lessors demanded payment of higher royalties, Pennzoil and Shell brought a
lawsuit for a declaratory judgment that the royalties were properly paid based on commission
rates. The lessor counterclaimed, contending that the royalties had been unpaid in the
amount of $3,731,783.79. Pennzoil Producing Co. v. FPC, 553 F.2d 485, 487 (5th Cir. June,
1977).

103. Pennzoil Producing Co. v. United States, F.2d 485, 487 (5th Cir. June, 1977).
104. Id.
105. Id.
106. Id.
107. Id.
108. Id. at 488.
109. 417 U.S. 380 (1974).
110. Pennzoil Producing Co. v. United States, 543 F.2d 485, 488 (5th Cir. June, 1977).
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Cases"' and in Shell Oil Co. v. FPC."1 In Permian, the Supreme
Court had approved a "cost plus profit approach" for gas rate regu-
lation."13 Further, in Shell, the Fifth Circuit had held that royalty
payments to a lessor are certainly part of the producer's cost."' The
Fifth Circuit then distinguished the royalty cost Pennzoil sought to
pass on to the customer from a profit."5 Pennzoil was not seeking
to increase its profit but was merely attempting to maintain its
margin of profit already determined to be reasonable."6 In addition,
the Fifth Circuit relied on Mobil Oil Corp. v. FPC, "I a case in which
Mobil had complained of the FPC's failure to establish automatic
procedures to adjust for higher royalty costs. The Supreme Court
agreed with the FPC and denied relief on the automatic adjustment
issue."8 According to the Supreme Court, as the royalty rates in-
creased, the producers could seek "individualized relief" from the
FPC."91 With this cue from the Supreme Court, the Fifth Circuit
concluded that the FPC did have the power to adjust Pennzoil's
rates in order to pass the higher royalty costs on to the customer.,'
Finally, the Fifth Circuit suggested that the FPC consider the law
as now defined in Southland Royalty.'' The FPC contended that
once gas was dedicated to interstate commerce, it could not be
removed without approval by the FPC.' 22 Apparently, the FPC was
under the impression that if it denied relief to Pennzoil and if Penn-
zoil terminated the lease upon losing in state court, the gas would
still be dedicated to interstate commerce. In Southland Royalty,
however, the Fifth Circuit had determined that the lessee could
dedicate only his interest, and not the lessor's reversionary interest,
to interstate commerce.'23 Therefore, the Fifth Circuit remanded the
case to the FPC for reconsideration in light of Southland Royalty. 2 4

111. 390 U.S. 747 (1968).
112. 520 F.2d 1061 (5th Cir. 1975), cert. denied, 426 U.S. 941 (1976).
113. 390 U.S. 747 (1968).
114. Shell Oil Co. v. FPC, 520 F.2d 1061, 1068-(5th Cir. 1975), cert. denied, 426 U.S.

941 (1976).
115. Pennzoil Producing Co. v. FPC, 553 F.2d 485, 488 (5th Cir. June, 1977).
116. Id.
117. 417 U.S. 283 (1974).
118. Id. at 328.
119. Id.
120. Pennzoil Producing Co. v. FPC, 553 F.2d 485, 488 (5th Cir. June, 1977).
121. Southland Royalty Co. v. FPC, 543 F.2d 1134 (5th Cir. Dec., 1976). See text

accompanying notes 84-99 supra.
122. Pennzoil Producing Co. v. FPC, 553 F.2d 485, 489 (5th Cir. June, 1977).
123. Southland Royalty Co. v. FPC, 543 F.2d 1134, 1137 (5th Cir. Dec., 1976).
124. Pennzoil Producing Co. v. FPC, 553 F.2d 485, 489 (5th Cir. June, 1977).
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As a practical matter, Southland Royalty and Pennzoil leave
the FPC with little discretion in acting on Pennzoil's petition for
relief. If the FPC denies relief, the settlement agreement between
Pennzoil and the lessors will be abrogated, and the lessors will con-
tinue to prosecute their claims for higher royalty payments in state
court. If Pennzoil then loses in state court and also finds it impossi-
ble to maintain a profit, it will probably cease to pay the royalties,
causing the lease to terminate. In light of Southland Royalty, the
gas will no longer be dedicated to interstate commerce. Hence, by
denying limited relief, the FPC might subsequently lose to intra-
state commerce all the gas covered by the lease. In order to avoid
this result, the FPC obviously should grant producers either the
right to pass the increased costs on to the customer or to withhold
from interstate sale that portion of gas attributable to the royalty
interest. Because the purported reason for dedication to interstate
commerce under regulated prices is to keep the price of gas to the
consumer as low as possible,' 2

1 the FPC's most practical alternative
is to allow the payment of royalties in kind.

B. Natural Gas Curtailment Plans

Another problem arising from the energy crisis involves natural
gas curtailment plans. Curtailment plans are designed to allocate
gas between different priority users in times of gas shortages. In this
area, Southern Natural Gas Co. v. FPC, 26 (Southern I/), represents
another chapter in a long line of natural gas curtailment cases that
began in 1974. Although a detailed history of these cases is beyond
the scope of this survey, a brief summary is necessary in order to
understand the events in the survey case. In 1973, the FPC ordered
the United Gas Pipe Line Company (United) to consolidate its cur-
rent four-priority plan into a three-priority plan.' In Louisiana v.
FPC, 's the Fifth Circuit held that the FPC had exceeded its author-

125. Atlantic Ref. Co. v. Public Serv. Comm'n, 360 U.S. 378, 388 (1959), citing the
original section 7, which provided: "[Tihe intention of Congress [was] that natural gas
shall be sold in interstate commerce . . . at the lowest possible reasonable rate consistent
with the maintenance of adequate service in the public interest .. " 52 Stat. 825 (1938).

126. 543 F.2d 530 (5th Cir. Nov., 1976). See Louisiana Power & Light v. FPC, 526 F.2d
898 (5th Cir. 1976); Louisiana v. FPC, 503 F.2d 844 (5th Cir. 1974). See generally Sur-
vey-Administrative Law & Procedure, 8 Tsx. TECH L. REV. 889, 918.19 (1977).

127. Under a priority plan, suppliers of interstate natural gas determine the relative
needs of their various consumers and attach priorities of use to each category of consumer.
In times of shortage, the categories of high priority users receive gas first, while those with
lower priorities have their gas supply curtailed. Survey-Administrative Law, 7 TEx. TECH

L. REv. 245, 271 (1976).
128. 503 F.2d 844 (5th Cir. 1974).
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ity but allowed the three-priority plan to remain in effect for the
1974-75 winter heating season.'29 The FPC then re-evaluated the
three-priority plan and determined that it had been properly pro-
mulgated under section 5, and once again the Fifth Circuit was
called upon to scrutinize the agency ruling. 0 The court determined
that a portion of the FPC order was not based upon substantial
evidence but allowed the three-priority plan to remain in effect for
the 1975-76 winter heating season.' 3' The court, however, issued this
caveat:

[Tihis is the last year during which the three-priority plan will
remain in operation without the support of a proper finding on the
invalidity of the four-priority plan. Absent proper compliance by
the Commission with our decision on remand, the four-priority
plan will control curtailment on the United system for the 1976-77
winter heating season. 32

Subsequently, in October 1975, the FPC issued an order for
United to file, on or before April 1, 1976, revised tariff sheets con-
taining United's proposed program for winter 1976-77 and summer
1977. United, in compliance with the FPC's October order, filed its
proposed plan on April 1, 1976. In November 1976, the Fifth Circuit
in Southern Natural Gas Co. v. FPC'33 (Southern I) sua sponte
ordered the FPC to show cause why the court's prior mandate
should not be enforced. The FPC was unable to meet the burden,
and the court ordered that the four-priority plan was to apply.'34 The
court, however, retained jurisidiction and reserved certain questions
for later decision.'35 These questions, the subject of Southern II, were
as follows: (1) whether United's April 1976, filing was under section
4 and therefore not covered by the prior court mandate or whether
the implementation of the April 1976, filing was made by the FPC
pursuant to section 5 and thus subject to the court mandate; and
(2) whether the April 1976, filing should have been summarily re-
jected by the FPC as legally invalid.'36

In Southern II, '"7 the Fifth Circuit held that the filing was pur-

129. Id.
130. Louisiana Power & Light v. FPC, 526 F.2d 898 (5th Cir. 1976).
131. Id. at 911.
132. Id.
133. 543 F.2d 530, 532-33 (5th Cir. Nov., 1976).
134. Id. at 533-34.
135. Id. at 533.
136. Id.
137. Southern Natural Gas Co. v. FPC, 547 F.2d 826, 832 (5th Cir. Feb., 1977).
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suant to section 4 and thus beyond the scope of the court's prior
mandate. The court reasoned that the filing lacked the "funda-
mental" requirements of a section 5 promulgation.'1 These require-
ments were characterized as "an administrative finding that exist-
ing practices are unjust . . . and preferential, and an administra-
tive determination and imposition of what is 'just and reason-
able.' ","3i The court further held that under the circumstances,
the FPC had to allow United's plan to take effect. As a result,
United's filing and the FPC's implementation of its finding were
held to be beyond the mandates of Louisiana Power & Light v.
FPC. 140

On the second reserved question, the gas companies argued
that the filing was legally invalid because it contravened the FPC's
established "end-use" policy and should have been summarily re-
jected by the FPC."' The Fifth Circuit noted that the FPC's power
to summarily reject a filing may be properly exercised only where
the filing is "patently" insufficient in form or a "substantive nul-
lity."'"12 Further, the court observed that summary rejection is a
device used by the FPC primarily to cause the filing party to comply
with proper form in filing."3 Summary rejection was deemed impro-
per to dispose of a filing on the merits if a genuine issue of fact is
presented.' 4 Having expressed these rules, the court proceeded to
determine whether the FPC should have summarily rejected this
filing by the gas companies. The court held that the failure to sum-
marily reject was proper, reasoning that the "end-use" doctrine was
a policy statement only." 5 Furthermore, the information before the
FPC was insufficient to summarily decide that the deviation from
FPC policy was factually improper."6

The result of Southern II was that the gas companies were
forced to operate under their proposed filings during the winter of
1976-77 and the summer of 1977. Also, the Fifth Circuit again in-
cluded the caveat in its opinion that the action in Southern II did

138. Id. at 833.
139. Id.
140. Id.
141. The "end-use" policy was a recommendation by the FPC that in formulating

priority plans, the specific ultimate uses of the natural gas should be the controlling factors.
18 C.F.R. § 2.78(b)(4) (1977).

142. Southern Natural Gas Co. v. FPC, 547 F.2d 826, 834 (5th Cir. Feb., 1977).
143. Id.
144. Id.
145. Id.
146. Id.
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not absolve the FPC of its responsibility to make a proper determi-
nation on the four-priority plan under the "ongoing section 5 proce-
dure."'' 7 With the court's caveat in mind, probably the most that
can be said for Southern I and I is that once again the FPC has
avoided the necessity of determining the validity of the four-priority
plan. However, the court made it very clear that the outcome of
Southern II should be read only as a temporary measure and that
the FPC was still under the obligation to determine the validity of
the four-priority plan for the 1977-78 winter heating season."'

CONCLUSION

Although the cases discussed in this year's administrative pro-
cedure survey reflect a reluctance to review agency actions, it should
be noted that these are exceptions to the general trend toward lib-
eral review of agency actions. In Mobil, the review of the ICC's
interim rate proposal was so limited that it almost constituted no
review at all, and the ICC has been left free to impose its own rates
without a hearing where there are no pre-existing rates. Admittedly,
TAPS was already far behind schedule, but the Mobil decision gave
the ICC a breadth of power never contemplated by Congress. The
situation in Save-the-Bay, however, presented a different type of
limit on review of agency actions. The Fifth Circuit correctly recog-
nized that an agency's failure to act can be reviewed only after the
agency has been given the opportunity to do so. For the court to
have reviewed the EPA's inaction in Save-the-Bay would have been
clearly premature. In the substantive administrative law area, the
Fifth Circuit's decision in Southland Royalty set an important limit
on the FPC's power in regard to natural gas regulation. The schism
between the prices of interstate and intrastate natural gas will prob-
ably remain so long as interstate prices are regulated, but after
Southland Royalty, the FPC's power over "dedication" to interstate
commerce is not so awesome.

Donald W. Mills

147. Id. at 835.
148. Id.
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