
ADMIRALTY
INTRODUcTION

This survey period saw increased appellate activity in the area
of workmen's compensation with several cases coming up for review
under the 1972 amendments to the Longshoremen and Harbor
Workers' Compensation Act.' Not only was the Fifth Circuit kept
busy with several noteworthy issues arising under the 1972 amend-
ments, but also the Supreme Court addressed the greatly litigated
question of expanded coverage under the new Longshoremen's Act.'
In the process, one Fifth Circuit survey case found itself temporarily
dry-docked after a remand from the high Court.3

In addition, the Fifth Circuit again addressed the controversial
issue of whether future inflation should be considered when deter-
mining a plaintiff's future damages.' The inflation issue is, of
course, relevant to all areas of personal injury practice, but the Fifth
Circuit's recent pronouncements on the question have repeatedly
arisen in the context of maritime law.5

Finally, the court added still another chapter to the law of
collision with a major decision attempting to resolve the stormy
conflict between two federal maritime statutes of ancient vintage:
the Rivers' and Harbors' Act of 1899 and the Limitation of Liability
Act of 1851.

I. 1972 AMENDMENTS TO THE LONGSHOREMEN AND HARBOR

WORKERS' COMPENSATION ACT

A. Generally

In 1972 Congress substantially amended the Longshoremen and
Harbor Workers' Compensation Act [LHWCA]. s The primary rea-
sons for the amendments were twofold. First, Congress wanted to

1. 33 U.S.C. §§ 901-950 (Supp. V 1975).
2. Northeast Marine Terminal Co. v. Caputo, 97 S. Ct. 2348 (1977).
3. Jacksonville Shipyards, Inc. v. Perdue, 539 F.2d 533 (5th Cir. Sept., 1976), vacated

and remanded, 97 S. Ct. 2967 (1977) (mem.).
4. See notes 123-150 infra and accompanying text.
5. Davis v. Hill Eng'r, Inc., 549 F.2d 314 (5th Cir. Mar., 1977); Higginbotham v. Mobil

Oil Corp., 545 F.2d 422 (5th Cir. Jan., 1977); Johnson v. Penrod Drilling Co., 510 F.2d 234
(5th Cir.), cert. denied, 96 S. Ct. 69 (1975).

6. 33 U.S.C. §§ 401-426 (1970).
7. 46 U.S.C. §§ 181-189 (1970).
8. 33 U.S.C. §§ 901-950 (Supp. V 1975).
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substantially increase benefits9 and expand coverage 0 under
LHWCA. Second, Congress deemed it necessary to overrule a long
line of Supreme Court decisions construing the LHWCA," begin-
ning with Seas Shipping Co. v. Sieracki.1" The Supreme Court had
held in Sieracki that longshoremen were entitled to the traditional
maritime remedy of unseaworthiness. 3 Thus, a longshoreman or
harbor worker injured aboard an unseaworthy ship in port could
bring an action against the ship for her unseaworthiness. Sieracki
was followed by Ryan Stevedoring Co. v. Pan-Atlantic Steamship
Corp.,'" in which the Court held that a vessel against which an
employee had recovered for unseaworthiness could demand indem-
nity from the employee's stevedore." The holding in Ryan was de-
spite clear language in LHWCA making an employer's compensa-
tion liability under the LHWCA exclusive." In effect, the amend-
ments of 1972 were thus the result of a threeway compromise be-
tween longshoremen (who received increased benefits and expanded
coverage), shipowners (who were no longer liable to longshoremen

9. H.R. REP. No. 92-1441, 92d Cong., 2d Sess. reprinted in (1972] U.S. CODE CONG. &
AD. NEWS 4698-99 [hereinafter cited as LEGisLATriv HISTORY].

10. Id. at 4707-08.
11. Id. at 4701-05.
12. 328 U.S. 85 (1946).
13. Id. at 99-101. In 1903 the Supreme Court held in The Osceola, 189 U.S. 158, that a

shipowner warrants the seaworthiness of his vessel to a seaman and must respond in damages
for any injury caused by a breach of such warranty. This obligation to furnish a seaworthy
vessel is absolute and non-delegable. Mahnich v. Southern S.S. Co., 321 U.S. 96, 102 (1944).
It is not satisfied by the exercise of either due diligence or reasonable care. Mitchell v. Trawler
Racer Inc., 362 U.S. 539, 549-50 (1960). The obligation to provide a seaworthy vessel "is
essentially a species of liability without fault, analogous to other well known instances in our
law .. " Seas Shipping Co. v. Sieracki, 328 U.S. 85, 94 (1946).

14. 350 U.S. 124 (1956).
15. Id. at 128-32.
16. 33 U.S.C. § 905 (1970). Section 905 (now section 905(a)) stated in relevant part:
The liability of an employer. . . shall be exclusive and in place of all other liability
of such employer to the employee . . . and anyone otherwise entitled to recover
damages from such employer at law or in admiralty on account of such injury or
death ...

The Supreme Court in Ryan held that because an action to recover indemnity on a personal
injury claim was not an action "on account of such injury" it was, therefore, not barred by
section 905. 350 U.S. 124,130 (1956). The Court was careful to distinguish contribution from
indemnity. Id. at 133. The Court stated:

The shipowner's action here is not founded upon a tort or upon any duty which the
stevedoring contractor owes to its employee. The third party complaint is grounded
upon the contractor's consensual obligation owing to the shipowner to stow the
cargo in a reasonably safe manner. ...

350 U.S. at 131-32.
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for unseaworthiness), and stevedores (who were no longer liable for
indemnity to shipowners). 7

B. Expanded Coverage Under LHWCA

Prior to the 1972 amendments, LHWCA provided coverage
"only if the disability or death results from an injury occurring upon
the navigable waters of the United States (including any dry
dock)." ' Specifically excluded from LHWCA were seamen and
workers hired by small vessels." Additionally, one could recover
only if his employer engaged others in maritime work. 0 By 1970 the
Supreme Court had construed the statute to cover any employees
of a statutory employer, provided that such employees were injured

17. Several Fifth Circuit decisions interpreting the 1972 Amendments will not be dis-
cussed in the body of this survey article. These decisions either concerned procedural aspects
of the amendments or substantive issues not deemed sufficiently notable to warrant textual
discussion. Some warrant brief mention, however, in order that the practitioner will be aware
of them.

In Albert v. Paulo, 552 F.2d 1139 (5th Cir. May, 1977), rehearing en banc denied, 557
F.2d 823 (5th Cir. July, 1977) the Fifth Circuit held in a brief per curiam opinion that the
concurrent negligence of a stevedore cannot be asserted as a defense by either the injured
employee or the concurrently negligent shipowner against enforcement of the stevedore's
compensation lien. This decision probably means that the Fifth Circuit will likewise reject
any action for contribution from the stevedore by the shipowner or any reduction in the
amount of damages awarded an injured longshoreman in his third party claim against the
shipowner. See Dodge v. Mitsui Shintaku Ginko K. K. Tokyo, 528 F.2d 669 (9th Cir.), cert.
denied, 96 S. Ct. 1685 (1975).

In Cooper Stevedoring, Inc. v. Washington, 556 F.2d 268 (5th Cir. July, 1977) the Fifth
Circuit held that section 913(a), which changed the time commencement of the one-year
limitations period to the date of an employee's awareness of the relationship between his
injury and employment, was applicable to accidental injuries as well as occupational diseases.
The issue was one of first impression in the circuit. The court's decision was based on the
language of sections 913(a) and 902(2) as well as the legislative history of the amendments.

In United Fruit Co. v. Director O.W.C.P., 546 F.2d 1224 (5th Cir. Feb., 1977), the Fifth
Circuit held that an order by the Benefits Review Board that claimant was entitled to
disability benefits and remanding case to the administrative law judge in order that the
nature and extent of the claimant's disability and possible liability of a special second injury
fund could be determined was not a final order under section 921(c) for purposes of review.

In Ayer's S.S. Co. v. Bryant, 544 F.2d 812 (5th Cir. Jan., 1977), the Fifth Circuit an-
nounced that it would adopt those procedures outlined by the Third Circuit in Altantic &
Gulf Stevedores, Inc. v. OSHA, 542 F.2d 602 (3d Cir. 1976), for motions seeking assessment
of attorney's fees against an unsuccessful employer.

18. 33 U.S.C. § 903 (1970).
19. Id. A small vessel is anything under 18 tons.
20. This was essentially an indirect limitation on coverage under LHWCA. 33 U.S.C.

§ 904(a) provided that "every employer shall be liable for.., the payment to this employees
of the compensation payable under §§ 907, 908, & 909." Employer was defined by section
902(4) as "an employer any of whose employees are employed in maritime employment, in
whole or in part, upon the navigable waters of the United States (including any dry dock)."
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on navigable waters.2' The Supreme Court had further held that
longshoremen injured on a pier could not recover under LHWCA. 22

A line was thus drawn under LHWCA at the water's edge.2 3

The amendments expressly made two alterations in LHWCA
coverage provisions. Compensation remained payable to an em-
ployee whose death or disability resulted from an injury upon navig-
able waters, but this was expanded to include "any adjoining pier,
wharf, dry dock, terminal, building way, marine railway, or other
adjoining area customarily used by an employee in loading, unload-
ing, repairing, or building a vessel."' 24 In addition, the statutory
definition of employee was expanded to include "any person en-
gaged in maritime employment, including any longshoreman or
other person engaged in longshoring operations, and any harbor
worker including a ship repairman, shipbuilder, and shipbreaker."
The amendments preserved intact the statutory exclusion of sea-
men and workers hired by small vessels. 2

In this survey period, the Fifth Circuit construed the expanded
coverage provisions of LHWCA in Jacksonville Shipyards, Inc. v.
Perdue.27 The significance of the Perdue decision was short-lived,
however, because of the Supreme Court's subsequent holding in
Northeast Marine Terminal Co. v. Caputo.2 8 The Supreme Court
did not expressly overrule Perdue in Caputo, but the holding in
Caputo was at odds with certain specific aspects of the Fifth Cir-
cuit's decision in Perdue.2 The Supreme Court later acknowledged
these conflicts and reversed and remanded Perdue for reconsidera-
tion in light of the principles enunciated in Caputo1

21. Calbeck v. Travelers Ins. Co., 370 U.S. 114, 117 & n.4 (1962).
22. Nacirema Operating Co. v. Johnson, 396 U.S. 212, 215-17 (1969).
23. Id. at 219-20, 223-24.
24. 33 U.S.C. § 903(a) (Supp. V 1975).
25. 33 U.S.C. § 902(3) (Supp. V 1975). The indirect limitation discussed at note 20

supra and accompanying text still remains, but the statutory definition of employer has been
expanded commensurately with the expanded statutory definition of "navigable waters."
33 U.S.C. § 902(4) (Supp. V 1975).

26. 33 U.S.C. § 903(a)(1) (Supp. V 1975).
27. 539 F.2d 533 (5th Cir. Sept., 1976), vacated and remanded, 97 S. Ct. 2967 (1977)

(mem.).
28. 97 S. Ct. 2348 (1977).
29. These conflicts will be pointed out infra. The Supreme Court was cognizant of the

Fifth Circuit's decision in Perdue at the time Caputo was decided, as evidenced by refer-
ences to Perdue by footnotes in the Caputo opinion. Northeast Marine Terminal Co. v.
Caputo, 97 S. Ct. 2348, 2359 n.30 (1977).

30. Jacksonville Shipyards Inc. v. Perdue, 97 S. Ct. 2967 (1977) (mem.). For other cases
decided by the Fifth Circuit during the survey period that rely to some degree on the princi-
ples set out in Perdue see: Ingalls Ship Building Corp. v. Morgan, 551 F.2d 61 (5th Cir. Apr.,

840 [Vol. 9:837
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Caputo involved the Supreme Court's first trip ashore with the
expanded coverage provisions of the 1972 amendments. As a first
step in determining the proper coordinates for shoreside analysis of
the expanded coverage provisions, the Court held that the statutory
language imposed a two-tiered test involving dual questions of sta-
tus and situs.3

1 Under the status test, an injured worker must prove
that he was injured while engaged in "maritime employment" as
the phrase is defined by the amendments.32 Additionally, under the
situs test, an injured worker must prove that he was injured on the
"navigable waters of the United States" as that phrase is defined
by the amendments.3

As a general proposition, most courts3' and commentators3
were in agreement at the time Caputo was decided that the amend-
ments imposed a two-tiered test of status and situs. Less settled,
however, were the specific limitations to be placed on the scope of
"maritime employment" and "navigable waters." Thus, the major
significance of Caputo lies in the Supreme Court's delineation of the
parameters of these terms.

1. Maritime Employment-Nature of the Status Test

Caputo involved two consolidated cases from the Second Cir-
cuit.36 In one, plaintiff Caputo was a member of a regular longshor-
ing gang.37 At the time of his injury Caputo had been hired as a

1977), cert. denied, 98 S.Ct. 508 (1977); Alabama City Dock & Ship Building Co. v. Kininess,
554 F.2d 176 (5th Cir. June, 1977), cert. denied, 98 S.Ct. 299 (1977); Texports Stevedore Co.
v. Winchester, 554 F.2d 245 (5th Cir. June, 1977).

31. Northeast Marine Terminal Co. v. Caputo, 97 S.Ct. 2348, 2358 (1977). This was also
the basic holding of Perdue. Jacksonville Shipyards, Inc. v. Perdue, 539 F.2d 533 (5th Cir.
Sept., 1976), vacated and remanded, 97 S.Ct. 2967 (1977) (mem.).

32. Northeast Marine Terminal Co. v. Caputo, 97 S. Ct. 2348, 2358 (1977). See note 25
supra and accompanying text.

33. Id. at 2365. See note 24 supra and accompanying text.
34. Jacksonville Shipyards, Inc. v. Perdue, 539 F.2d 533 (5th Cir. Sept., 1976), vacated

and remanded, 97 S. Ct. 2967 (1977) (mem.); Pittston Stevedoring Corp. v. Dellaventura, 544
F.2d 35 (2nd Cir. 1976), aff'd sub non. Northeast Marine Terminal Co. Inc. v. Caputo, 97 S.
Ct. 2348 (1977); Stockman v. John T. Clark & Son, 539 F.2d 264 (lst Cir. 1976), cert. denied,
97 S. Ct. 2972 (1977); Weyerhauser Co. v. Gilmore, 528 F.2d 957 (9th Cir. 1975), cert. denied,
97 . Ct. 179 (1976).

35. See, e.g., Comment, The Longshoreman and Harbor Workers Compensation Act:
Coverage After the 1972 Amendments, 55 TEXAS L. REv. 99 (1976) [hereinafter cited as
Coverage].

36. The cases were consolidated on appeal to the Second Circuit as well. For the Second
Circuit's opinion see Pittston Stevedoring Corp. v. Dellaventura, 544 F.2d 35 (2nd Cir. 1976),
aff'd sub nom. Northeast Marine Terminal Co. v. Caputo, 97 S. Ct. 2348 (1977).

37. Northeast Marine Terminal Co. v. Caputo, 97 S. Ct. 2348, 2352 (1977).
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"terminal laborer" which meant that he could be assigned to any
one of a number of jobs including the loading and unloading of
containers,'8 lighters, 39 barges, or trucks. Caputo was injured as he
was rolling a dolly into a consignee's truck. In the second case,
plaintiff Blundo was a "checker" at the time of his injury. 0 In his
capacity as a checker, Blundo was responsible for checking and
recording cargo as it was loaded onto, or unloaded from, vessels,
barges, or containers.4 He was injured when he slipped on an icy
pier while marking cargo, which had been stripped from a con-
tainer.4"

Justice Marshall, writing for a unanimous Court in Caputo,
noted initially a clear intent on the part of Congress to cover those
workers involved in the essential elements of unloading a ves-
sel-taking cargo out of the hold, moving it away from the ship's
side, and carrying it immediately to a storage or holding area.4 3

Justice Marshall also noted an equally clear intent to exclude per-
sons who are on the situs but who are not engaged in the overall
process of loading and unloading vessels." Thus, employees such as
truck drivers, whose responsibility on the waterfront is essentially
to pick up or deliver cargo unloaded from or destined for maritime
transportation, are not meant to be covered. 5 Also excluded are
employees who perform purely clerical tasks.46

Less clear, however, was the question of coverage for those in-
jured while on a situs and engaged in the handling of cargo as it
moves between sea and land transportation after its immediate un-
loading.47 Because the Court characterizied both Caputo and

38. "Over the last 15 years, a great deal of international transport has come to be
carried in 'containers' of such size as to be movable as units behind trucks or piggy back on
flat cars from any inland point to the ship, or from the ship to any inland point, without being
opened." G. GILMORE & C. BLACK, THE LAW OF ADMIRALTY § 3-24, at 144 (2d ed. 1975)
[hereinafter cited as GILMORE & BLACK].

39. A lighter is a large barge used to transport goods over short distances or to deliver
to or unload from a large cargo ship unable to navigate in shallow water. AMERICAN HERITAGE
DICTIONARY 756 (1970).

40. Northeast Marine Terminal Co. v. Caputo, 97 S. Ct. 2348, 2351 (1977).
41. Id. at 2351-52.
42. Id. at 2352.
43. Id. at 2359.
44. Id.
45. Id.
46. Id.
47. Id. This was also the gravamen of the problem facing the Fifth Circuit in Perdue.

Jacksonville Shipyards Inc. v. Perdue, 539 F.2d 533, 541-44 (5th Cir. Sept., 1976), vacated
and remanded, 97 S. Ct. 2967 (1977) (mem.).

[Vol. 9:837
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Blundo as falling within this uncertain area,4" its analysis of whether
either or both longshoremen were covered relied less on express
statutory language and more on a divining of legislative intent from
the general thrust of the legislative history of the LHWCA.

Justice Marshall noted initially that the language of the
amendments was broad and should, therefore, be liberally con-
strued. 9 Under its liberal construction, the Court held that Caputo
met the status test and was thus engaged in maritime employment
at the time of his injury. 0 The Court reasoned that Congress wanted
a uniform compensation system to apply to employees who would
otherwise be covered by LHWCA for part of their activity.5' Caputo
was a longshoreman, and LHWCA explicitly mentioned longshore-
men-meaning anyone whose employment is such that they spend
at least some of their time in indisputably longshoring operations.5"
The Court, though, did not elaborate on the exact nature of
"indisputably longshoring operations."53

Blundo also met the status test, but for reasons different from
those that made Caputo a maritime employee. The Court held that
Blundo was engaged in maritime employment at the time of his
injury because Congress intended to cover unloading processes
brought about by the advent of "containerization," which occurs
mostly on shore.5 This meant that anyone integrally involved with

48. Northeast Marine Terminal Co. v. Caputo, 97 S. Ct. 2348, 2359 (1977).
49. Id.
50. Id.
51. Id. at 2361. Before the 1972 amendments, coverage under LHWCA stopped at the

"water's edge," meaning that if the injury occurred shoreside, the injured worker could not
recover regardless of the work he was engaged in at the time. Nacirema Operating Co. v.
Johnson, 396 U.S. 212 (1969). The result of the "water's edge" doctrine was thus that a worker
might be covered for part of his activity but not all if the activity involved travel between
the vessel and the shore. Because of the substantial increase in benefits afforded by the 1972
amendments, Congress felt compelled to abolish the "water's edge" doctrine and extend
coverage shoreside. Otherwise, there would be a substantial disparity between the amount of
compensation payable to longshoremen injured on board a vessel and those injured on shore.
The latter worker would be limited to recovery under state workmen's compensation systems.
Thus, the obvious desire of Congress was to create a uniform compensation system. See
LEGISLATIVE HISTORY, supra note 9, at 4708.

52. Northeast Marine Terminal Co. v. Caputo, 97 S. Ct. 2348, 2362 (1977). Contrast
this with the holding of the Fifth Circuit in Perdue that "the new Act requires such a claimant
to have been engaged in the work of loading, etc. at the time of the injury." Jacksonville
Shipyards, Inc. v. Perdue, 539 F.2d 533, 539 (5th Cir. Sept., 1976), vacated and remanded,
97 S. Ct. 2967 (1977) (mem.).

53. Northeast Marine Terminal Co. v. Caputo, 97 S. Ct. 2348, 2362 (1977).
54. Id. The problem of "containerization" was not faced by the Fifth Circuit in Perdue.

Jacksonville Shipyards, Inc. v. Perdue, 539 F.2d 533, 541-44 (5th Cir. Sept., 1976), vacated
and remanded, 97 S. Ct. 2967 (1977) (mem.).
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the containerization process, including checkers, is covered."
In applying the status test to the particular facts before it, the

Court in Caputo also had occasion to reject what it termed the
"point of rest" definition of longshoring operations." According to
the point of rest theory, longshoring operations mean the loading
and unloading processes between a ship and the "point of rest" on
the dock or marine terminal; "point of rest" refers to the first stor-
age or holding area where cargo rests immediately after unloading
or the last area immediately before loading." The point of rest
theory was advocated by shipping interests58 as the only valid inter-
pretation of the statutory definition of employee. 9 The Supreme
Court disagreed, however, noting initially that the term "point of
rest" is curiously absent from the language of the amendments or
the legislative history. 0 Moreover, the Court perceived this theory
as too restrictive in light of the remedial nature of the amend-
ments."

The Supreme Court was no doubt correct in rejecting the point
of rest theory, but its holding in Caputo fails to offer any alternative
approach. Justice Marshall's opinion seems to lack any useful anal-
ysis of the phrase "longshoring operations" and is characterized by
such conclusionary statements as follows: "It is clear, at a minimun,
that when someone like Caputo performs such a task, he is to be
covered."6" What is unfortunately unclear is where or how to draw
a line between workers "like" Caputo, who are covered by LHWCA,
and workers "unlike" Caputo, who are excluded under LHWCA.

One possible approach to drawing this line was suggested in
Caputo by the Office of Workmen's Compensation Programs
[OWCP]. This approach is part functional and part geographical.

55. Northeast Marine Terminal Co. v. Caputo, 97 S. Ct. 2348, 2360-61 (1977).
56. Id. at 2363-65. The Fifth Circuit also rejected the point of rest theory in Perdue.

Jacksonville Shipyards, Inc. v. Perdue, 539 F.2d 533, 540 (5th Cir. Sept., 1976), vacated and
remanded, 97 S. Ct. 2967 (1977) (mem.).

57. Northeast Marine Terminal Co. v. Caputo, 97 S. Ct. 2348, 2363 (1977). See Cover-
age, supra note 35, at 104.

58. Coverage, supra note 35, at 104.
59. Only one circuit court came close to agreeing with the shipping industry position.

In I.T.O. Corp. v. Benefits Review Bd., 529 F.2d 1080 (4th Cir. 1975), vacated, 542 F.2d 903
(4th Cir. 1976), remanded, 97 S. Ct. 2967 (1977), the Fourth Circuit initially adopted the point
of rest theory, but in rehearing en banc, only a plurality of the court seemed to take the point
of rest position. In effect, the Fourth Circuit neither rejected nor adopted the theory. 542 F.2d
at 905; Northeast Marine Terminal Co. v. Caputo, 97 S. Ct. 2348, 2364 n.40 (1977).

60. Northeast Marine Terminal Co. v. Caputo, 97 S. Ct. 2348, 2365 (1977).
61. Id.
62. Id. at 2362.

[Vol. 9:837
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According to OWCP, "maritime employment" should entail "all
physical tasks performed on the waterfront, and particularly those
necessary to transfer cargo between land and water transporta-
tion. '8 3 Such a scheme is clearly broader in its scope than the point
of rest theory and is thus more attuned to the liberal spirit of
LHWCA. The OWCP plan was not adopted by the Supreme Court,
however, and the holding in Caputo was limited to its facts."

2. Navigable Waters-Nature of the Situs Test

According to Justice Marshall, plaintiff Caputo met the situs
test because the truck he was unloading was parked inside a ter-
minal area that adjoined navigable waters and was used partly for
loading and unloading ships." Blundo satisfied the situs test be-
cause he, like Caputo, was working in an "adjoining . . .terminal

* . customarily used . . .in loading [and] unloading."66

In Blundo's case, one issue addressed by the Court was the
meaning of the statutory phrase "customarily used . . . in loading,
repairing, or building a vessel" and the terms it modifies. 7 Blundo's
injury was sustained on a pier located within a facility known as the
21st St. Pier.68 This facility was located on the water and actually
ran between 21st St. and 19th St. Included within the facility were
two "finger" piers, one being used to berth ships for purposes of
loading and unloading and the other being used solely for stripping
and stuffing containers. 9 Because Blundo's injury was sustained on
the latter pier the defendant argued that the injury did not occur
on a situs "customarily used for loading and unloading ships."7

63. Id. at 2361-62. This theory seems to parallel that adopted by the Fifth Circuit in
Perdue. There the court ruled that any employee who participated in "an integral part of the
process of moving maritime cargo from a ship to land transportation" or vice-versa was
covered by the Act. Jacksonville Shipyards, Inc. v. Perdue, 539 F.2d 533, 543 (5th Cir. Sept.,
1976), vacated and remanded, 97 S. Ct. 2967 (1977) (mem.).

64. Northeast Marine Terminal Co. v. Caputo, 97 S.Ct. 2348, 2362 (1977).
65. Id. at 2365.
66. Id.
67. Section 903(a) states:
Compensation shall be payable . . . if the disability or death results from an injury
occurring upon the navigable waters of the United States (including any adjoining
pier, wharf, dry dock, terminal, building way, marine railway, or other adjoining
area customarily used by an employer in loading, unloading, repairing, or building
a vessel).

33 U.S.C. § 903(a) (Supp. V 1975).
68. Northeast Marine Terminal Co. v. Caputo, 97 S. Ct. 2348, 2352 (1977).
69. Id.
The Fifth Circuit apparently held in Perdue that the phrase "customarily used" modified

the entire preceding parenthetical phrase. Judge Tjoflat, writing for the court, stated the
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As Justice Marshall was quick to note, the pier upon which
Blundo was injured was essentially part of a larger terminal area
that was used for loading and unloading.7 Thus, it probably didn't
matter that Blundo's injury was sustained on a "finger" pier that
was itself used for purposes other than loading and unloading. Jus-
tice Marshall still went on to address, though, the basic issue of
whether the adjective phrase, "customarily used," was intended to
modify the entire preceding parenthetical phrase, "any adjoining
pier . . . or other adjoining areas," or merely the immediately pre-
ceding phrase, "or other adjoining areas." In language that was
clearly dicta Justice Marshall strongly "hinted" that the Court
would interpret the adjective phrase, "customarily used," as modi-
fying only the immediately preceding phrase, "other adjoining
areas." The Court stated:

First, we agree with the court below that it is not at all clear that
the adjectival phrase "customarily used" was intended to modify
more than the immediately preceding noun phrase "other areas"
... . Second, even if we assume that the phrase should be read
to modify the preceding terms . . . Blundo satisfied the situs test
in the same way Caputo did .... 71

This view, if indeed it is the one ultimately adopted by the
Supreme Court, seems sound for two reasons. First, to read the
statute otherwise would conflict with normal rules of construction,
which provide that a modifying phrase applies only to the immedi-
ately preceding term.73 Second, and more importantly, to read the
statute otherwise would seem to conflict with the broad language of
the amendments and the remedial purpose of the statute.74 It would
seem to be the better course to resolve ambiguities in favor of long-
shoremen if to do so would not be unreasonable.

Undoubtably, the only certainty existing after Caputo is that
further litigation will occur in the area of expanded coverage under
LHWCA. Until now judicial analysis of the expanded coverage pro-
visions has been characterized by heavy reliance on the legislative
history of the amendments. But the legislative history is silent on a

court would require that "a putative situs actually be used for loading, unloading, or one of
the other functions specified in the Act." Jacksonville Shipyards, Inc. v. Perdue, 539 F.2d
533, 541 (5th Cir. Sept., 1976), vacated and remanded, 97 S. Ct. 2967 (1977) (mem.).

71. Northeast Marine Terminal Co. v. Caputo, 97 S. Ct. 2348, 2366 (1977).
72. Id. Contrast this with the language of the Fifth Circuit at note 70 supra.
73. See Quindlen v. Prudential Ins. Co., 482 F.2d 876, 878 (5th Cir. 1973) (doctrine of

the last antecedent).
74. Northeast Marine Terminal Co. v. Caputo, 97 S. Ct. 2348, 2366 (1977).

[Vol. 9:837
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number of specific points. Increasingly, the courts will have to resort
to policy considerations in resolving ambiguities in the statutory
language. Attorneys for all parties involved would be well advised
to develop complete records concerning the many details of long-
shoring processes in particular ports. 5 If the maritime bar will meet
this challenge, it will be up to the courts to provide pragmatic land-
marks by which the imprecise terminology of the amendments can
be defined. As it stands, the maritime bar is essentially left with
nothing but a sketchy map and faulty compass when it travels
ashore with the expanded coverage provisions of the 1972 amend-
ments.

C. Standard of Negligence in Actions Under Section 905(B)

At the same time that Congress abolished a longshoreman's
action for unseaworthiness and a shipowner's right of indemnity
against the longshoreman's employer, 6 Congress gave to longshore-
men injured on vessels a cause of action for the "negligence of the
vessel."" The statute creating the negligence action was silent, how-
ever, on the question of what standard of negligence should be ap-
plied by the courts. The Fifth Circuit confronted this issue during
the survey period in Gay v. Ocean Transport & Trading, Ltd. 8

Judge Tjoflat, writing for the court in Gay, held that the stan-
dard of negligence to be applied under section 905(b)9 was the land-
based standard enunciated by the Restatement (Second) of Torts.80

75. Id. at 2362 n.34.
76. See notes 9-17 supra and accompanying text.
77. 33 U.S.C. § 905(b) (Supp. V 1975).
78. 546 F.2d 1233 (5th Cir. Feb., 1977).
79. 33 U.S.C. § 905(b) (Supp. V 1975).
80. Gay v. Ocean Transport & Trading, Ltd., 546 F.2d 1233, 1238 (5th Cir. Feb., 1977).

RESTATEMENT (SECOND) OF TORTS § 342 provides:
A possessor of land is subject to liability for physical harm caused to licensees by a
condition on the land if, but only if,

(a) the possessor knows or has reason to know of the condition and
should realize that it involves an unreasonable risk of harm to such licen-
sees, and should expect that they will not discover or realize the danger,
and
(b) he fails to exercise reasonable care to make the condition safe, or to
warn the licensees of the condition and the risk involved, and
(c) the licensees do not know or have reason to know of the condition
and the risk involved.

RESTATEMENT (SECOND) OF TORTS § 342 (1965).
Section 343 provides:
A possessor of land is subject to liability for physical harm caused to his invitees
by a condition on the land if, but only if, he
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According to Judge Tjoflat, stevedores should be generally viewed
as independent contractors and their employees as business invitees
of the vessel owner."s Judge Tjoflat then went on to qualify this rule
by holding that certain land-based principles of state law were not
to be carried over into section 905(b). First, the time-honored ad-
miralty doctrine of comparative negligence82 was to replace the tra-
ditional land-based rule of contributory negligence. 3 Second, the
defense of assumption of risk would not be available to vessels.
Third, the doctrine of open and obvious danger would not necessar-
ily relieve the vessel of its obligation to take further precautions."

The Gay decision was primarily based on the Fifth Circuit's
reading of decisions from other circuits," and on its own interpreta-
tion of the legislative history behind section 905(b) .87 While the
amendments are silent on the appropriate standard of negligence,
the legislative history is not, although the committee report is quite
ambiguous. The general thrust of the report explaining section
905(b) is that Congress wanted to eliminate any form of no-fault
liability on the part of the vessel while at the same time encouraging
safety aboard ship by requiring the vessel to exercise some degree

(a) knows or by the exercise of reasonable care would discover the condi-
tion, and should realize that it involves an unreasonable risk of harm to
such invitees, and
(b) should expect that they will not discover or realize the danger, or
will fail to protect themselves against it, and
(c) fails to exercise reasonable care to protect them against danger.

RESTATEMENT (SECOND) OF TORTS § 343 (1965) Section 343 A provides:
(1) A possessor of land is not liable to his invitees for physical harm caused to
them by any activity or condition on the land whose danger is known or obvious to
them, unless the possessor should anticipate the harm despite such knowledge or
obviousness.
(2) In determining whether the possessor should anticipate harm from a known
or obvious danger, the fact the invitee is entitled to make use of public land, or of
the facilities of a public utility, is a factor of importance indicating that the harm
should be anticipated.

RESTATEMENT (SECOND) OF ToRTs § 343 A (1965).
81. Gay v. Ocean Transport & Trading, Ltd., 546 F.2d 1233, 1237-38 (5th Cir. Feb.,

1977).
82. See generally Pope & Talbot, Inc. v. Hawn, 346 U.S. 406, 408-09 (1953).
83. Gay v. Ocean Transport & Trading, Ltd., 546 F.2d 1233, 1238 (5th Cir. Feb., 1977).
84. Id.
85. Id. at 1240-42. For another case decided during the survey period which applies the

principles enuciated in Gay see Brown v. Mitsubishi Shintaku Ginko, 550 F.2d 331 (5th Cir.
Apr., 1977). Another case, Jackson v. Leif Hoegh & Co. A/F, 550 F.2d 289 (5th Cir. Apr.,
1977), was remanded to the district court to be reconsidered in light of Gay. 550 F.2d at 290.

86. Anuszewski v. Dynamic Mariners Corp. 540 F.2d 757 (4th Cir. 1976); Napoli v.
Hellenic Lines, Ltd., 536 F.2d 505 (2d Cir. 1976).

87. LEGISLATIVE HISTORY, supra note 9, at 4701-05.
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of care." Furthermore, Congress desired a uniform standard for all
United States ports."9 The ambiguity arises in the context of the
committee report's repeated references to "land-based" parties and
"non-maritime" work. 0 The significance of these references is un-
clear. They could mean that Congress intended for shipowners to
exercise the same degree of care that land-based parties engaged in
non-maritime pursuits exercise. Another interpretation, however, is
that the references are merely a reiteration of Congress's desire that
shipowners' liability rest on some concept of "fault" as opposed to
"no-fault."'" If references in the committee report merely mean the
latter, then the courts are probably free to fashion whatever stan-
dard of care they deem appropriate for the unique hazards of long-
shoring as long as the standard requires fault and is applied uni-
formly by all courts. If references in the committee report are in-
tended to illustrate a specific degree of care, however, then decisions
like Gay are no doubt correct in adopting the Restatement position
outlining the duty owed by a landowner to his business invitees.92

Of course, the Gay decision did not simply incorporate the Re-
statement position into section 905(b) without modification. Its rul-
ings on comparative negligence, assumption of risk, and open and
obvious danger 3 were clearly concessions to the unique nature of
admiralty law. But the rulings on comparative negligence and as-
sumption of risk were also necessitated by specific declarations of
Congressional intent in the legislative history of section 905(b);94
and the limitation on the doctrine of open and obvious danger was
no doubt a reflection in part of the erosion of that doctrine even in
land-based negligence law.95 Clearly the court could have gone fur-
ther in tailoring a stricter standard of care for shipowners. It could,
for instance, have applied the standard of care adopted by courts
under the Jones Act whereby evidence of the "slightest negligence"
is sufficient to sustain a finding of liability. This would have con-

88. Id.
89. Id.
90. Id.
91. It was, of course, the express intention of Congress to abolish the longshoreman's

action for unseaworthiness, notes 11-13 supra and accompanying text, a legal doctrine which
had become a "species of liability without fault." Seas Shipping Co. v. Sieracki, 328 U.S. 85
(1946).

92. See note 81 supra.
93. See notes 83-86 supra and accompanying text.
94. LEGISLATIVE HISTORY, supra note 9, at 4705.
95. See, e.g., Parker v. Highland Park, Co., - S.W.2d - (Tex. 1978).
96. Davis v. Hill Eng'r., Inc., 549 F.2d 314, 329 (5th Cir. Mar., 1977); Reyes v. Vantage

S.S. Co., 558 F.2d 238, 244 (5th Cir. Aug., 1977).
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stituted, however, a clear departure from land-based negligence
law.

The notion that Congress did not intend to restrict federal
courts to land-based negligence law as a model standard for section
905(b) actions rests upon tacit acceptance of two somewhat related
assumptions. First, is the idea that regardless of the 1972 amend-
ments, Congress still recognizes longshoring to be a uniquely dan-
gerous activity. In other words, while Congress may have abolished
the longshoreman's unseaworthiness claim, it could not abolish the
continued existence of those dangerous working conditions that
compelled the Supreme Court to originally allow such claims in
Sieracki17 Second, is the idea that regardless of the 1972 amend-
ments, longshoring is still an inherently maritime activity, and
longshoremen are more like seamen in fact than traditional land-
based workers. If these two assumptions are accepted, it is reason-
able to believe that Congress intended for federal courts to be free
to tailor a liberal standard of care to the needs of the longshoring
industry.

There is evidence for the proposition that longshoring is a
uniquely dangerous activity. Longshoring has an injury frequency
rate that is over four times that of average manufacturing opera-
tions." One explanation for this staggering statistic is that long-
shoremen are forced to come aboard vessels and work with equip-
ment that is unfamiliar to them." Additionally, they must often
work with bulky, heavy objects in confined and narrow spaces or in
and around open hatches. 00 Congress was especially aware of these
conditions at the time the 1972 amendments were drafted. 0'

The additional question of whether longshoring is still an inher-
ently maritime activity involves more than mere factual analysis.
Whether an activity occurring at the junction of land and sea is
maritime depends on one's definition of maritime. As early as 1913,
the Supreme Court characterized longshoring as maritime. 02 It was,
of course, an emphasis on the maritime nature of longshoring that
led the Supreme Court years later in Sieracki to allow longshoremen

97. In extending the remedy of unseaworthiness to longshoremen, the Court reasoned
that the remedy was not based on the relationship of seaman to shipowner but rather on "the
hazards of marine service which unseaworthiness places on the men who perform it." Seas
Shipping Co. v. Sieracki, 328 U.S. 85, 93 (1946).

98. S. REP. No. 92-1125, 92d Cong., 2d Sess. (1972).
99. NORRIS, MARITIME PERSONAL INJURIES, § 14, at 25-29 (2d ed. 1966).
100. NORRIS, THE LAW OF MARITIME PERSONAL INJURIES, §§ 3-4, at 6-9 (3d ed. 1975).
101. S. REP. No. 92-1125, 92d Cong., 2d Sess. (1972).
102. Atlantic Transport Co. v. Imbrovek, 234 U.S. 52 (1913).
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the traditional seamen's remedy for unseaworthiness.103 Sieracki
was, of course, overruled by the 1972 amendments. It is apparent,
however, that Sieracki was overruled not because of its underlying
premise that longshoring is a uniquely hazardous maritime activity,
but rather because of the specific result it reached. Congress simply
concluded that regardless of the hazardous nature of longshoring,
the shipping industry should not have to bear the economic burden
of liability without fault.104 Therefore, there would be no conflict
with legislative intent if federal courts were to fashion a special
standard of care for section 905(b) actions as long as the concept of
fault is not excluded.

In view of the fact, however, that federal circuit courts address-
ing the issue have unanimously adopted the Restatement posi-
tion, 105 the Supreme Court would in all probability interpret the
legislative history similarly for the sake of uniformity. If the Su-
preme Court should decide, though, that longshoring is a uniquely
dangerous maritime activity and deem it necessary to adopt a stan-
dard of care commensurate with the risks, the Court will be obliged
to strike a delicate balance between longshoring and shipping inter-
ests. Specifically, the Court will have to avoid any unconscious or
inadvertent injection of no-fault concepts into section 905(b) ac-
tions.
D. Effect of the 1972 Amendments on the Rule of Reed v. The

Yaka

During the survey period, the Fifth Circuit held in Smith v.
M/V Captain Fred'0 that the rule of Reed v. The Yakal" remained
valid after the 1972 amendments to the LHWCA. In 1963 the Su-
preme Court announced the rule in Yaka to the effect that a long-

103. See note 98 supra and accompanying text.
104. LEGISLATIVE HISTORY, supra note 9, at 4702-03. While it is true that in the same

committee report it stated that "the rationale which justifies holding the vessel absolutely
liable to seamen if the vessel is unseaworthy does not apply with equal force to longshoremen
and other non-seamen working on board a vessel while it is in port," id., this language is
apparently concerned with the hazards of the sea rather than the hazards of the port. One
can quite agree with Congress that port activities are not as hazardous as sea-based activities,
and seaworthiness therefore has no application in port to longshoremen. However, one can
quite consistently acknowledge the unique hazards of the port and deduce a legislative intent
to allow courts to fashion a standard of care midway between seaworthiness and land-based
negligence.

105. Anuszewski v. Dynamic Mariners Corp., 540 F.2d 757 (4th Cir. 1976); Napoli v.
Hellenic Lines, Ltd., 536 F.2d 505 (2d Cir. 1976).

106. 546 F.2d 119 (5th Cir. Jan., 1977).
107. 373 U.S. 410 (1963).
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shoreman could bring a claim for injuries against a vessel upon
which he was injured even though the vessel was also his primary
employer.'"8 The issue arose because LHWCA clearly provided that
the employer's exclusive liability was for compensation under the
LHWCA."I In reaching its holding, the Supreme Court relied on two
principle rationales. First, the Court purported to "liberally con-
strue" the LHWCA "in conformance with its purpose" and reasoned
that "it would produce a harsh and incongruous result . . . to dis-
tinguish between liability to longshoremen injured under precisely
the same circumstances because some draw their pay directly from
a shipowner and others from a stevedoring company doing the ship's
service.""" Second, the Court seemed to be saying that because
under the rule of Sieracki-Ryan longshoremen could recover indi-
rectly from stevedores for a ship's unseaworthiness, it made little
practical difference whether a stevedore happened to actually own
the vessel."'

Following these rationales, the Supreme Court did not attempt
to justify its holding by a literal construction of the LHWCA.
Rather, it chose to avoid "blind adherence to the superficial mean-
ing" of the statute."' Likewise, the Fifth Circuit in Captain Fred
refused to consider the exclusive liability provision of the LHWCA
to be conclusive on the question of whether Yaka had survived the
1972 amendments. Instead, the court looked beyond the exclusive
liability provision to other sections added by the amendments. Fur-
thermore, the court analyzed the triangular relationship between
longshoremen, stevedores, and shipowners to determine whether the
basic assumptions of Yaka still held water after the 1972 amend-
ments.

Because one of the primary reasons for the amendments was the
reversal of the Sieracki-Ryan line of Supreme Court decisions," 3

after 1972 an independent stevedore could no longer be held liable
for indemnity to a shipowner. Therefore, the Fifth Circuit could not

108. Id. at 414.
109. 33 U.S.C. § 905, (1970), as amended, 33 U.S.C. § 905(a) (Supp. V 1975). This

exclusive liability provision had already been partially emasculated prior to Yaka by Seas
Shipping Co. v. Sieracki, 328 U.S. 85 (1946) and Ryan Stevedoring Co. v. Pan-Atlantic S.S.
Corp., 350 U.S. 124 (1956). The combined effect of these two cases was to make an employer
indirectly liable to his employee for the unseaworthiness of another person's vessel. See notes
12-16 supra and accompanying text.

110. Reed v. The Yaka, 373 U.S. 410, 415 (1963).
111. Id. See GILMORE & BLACK, supra note 38 § 6-55, at 445.
112. Reed v. The Yaka, 373 U.S. 410, 415 (1963).
113. See notes 11-16 supra and accompanying text.
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rely upon the second ground of the Supreme Court's decision in
Yaka to salvage the rule as it would presently make a practical
difference whether the stevedore also happened to own the ship. The
Fifth Circuit noted, however, that the first policy consideration in
Yaka was still as viable after 1972 as it was before. According to the
court, the "basic problem envisioned in Yaka" was still present. To
overrule Yaka would mean treating an employee differently "solely
because the ship on which he is injured happens to be owned by his
employer instead of by a third person." '

The court went on to say that the new section 905(b) allowed
an employee to sue the "vessel" for its negligence. Vessel is defined
by the amendments to include the vessel's "owner, owner pro hac
vice, agent, operator, charterer, or bareboat charterer, master, offi-
cer, or crew member.""' 5 Thus, section 905(b) clearly provides for a
negligence action against the shipowner personally. Under the old
LHWCA, there was no statutory definition of "vessel." At the time
Congress decided to include the term "vessel" and to define it to
include the vessel's owner, Congress was well aware that Yaka con-
stituted a well established judicial exception to the LHWCA. Con-
gress could easily have overruled the Yaka exception with one addi-
tional clause in section 905(b) to the effect that the injured long-
shoreman "may bring an action against such vessel, provided such
vessel is not owned or operated under charter by such person's pri-
mary employer, as a third party. . . ." Because Congress chose not
to include such a clause, it would seem more reasonable to conclude
that Yaka is still a valid judicial exception to the LHWCA.

Moreover, the old section 905, which made the employer's com-
pensation liability exclusive, was brought over into the amended
LHWCA as section 905(a) in substantially identical wording."' Be-
cause Congress left unchanged the very section of the LHWCA to
which Yaka constituted an exeption, it seems reasonable to ascribe
to Congress an intent to reaffirm Yaka. This conclusion is bolstered
by language in the legislative history of the amendments."'

In holding that the rule of Yaka is still valid after the 1972
amendments, the Fifth Circuit joins the Second and Third Circuits
in preserving this judicial exception to the LHWCA.11s As a result,

114. Smith v. MN' Captain Fred, 546 F.2d 119, 122 (5th Cir. Jan., 1977).
115. 33 U.S.C. § 902(21) (Supp. V 1975).
116. 33 U.S.C. § 905(a) (Supp. V 1975).
117. LEGISLATIVE HISTORY, supra note 9, at 4705.
118. Napoli v. Hellenic Lines, Ltd., 536 F.2d 505 (2d Cir. 1976); Griffith v. Wheeling

Pittsburgh Steel Corp., 521 F.2d 31 (3d Cir. 1975), cert. denied, 423 U.S. 1054 (1975).

1978]



TEXAS TECH LAW REVIEW [Vol. 9:837

the only three circuits that have considered the issue are unanimous
in their declaration.

II. DAMAGES" 9

In a landmark decision concerning the recovery of future dam-
ages in personal injury actions based on federal statutes or common
law, the Fifth Circuit, sitting en banc in 1975, held in Johnson v.
Penrod Drilling Co.' that damages based on the inflationary cost
of living were not recoverable. 2' Penrod involved a Jones Act'22

claim, but its holding was obviously significant to other areas of
federal practice. In this survey period, the Fifth Circuit expanded
the rule of Penrod in Higginbotham v. Mobil Oil Corp.'23

119. Concerning damages recoverable under the Death on the High Seas Act, 46 U.S.C.
§§ 761-768 (1970), a topic not discussed in the text of this year's survey article, the practi-
tioner should at least be aware of one case decided by the Fifth Circuit. In Solomon v. Warren,
540 F.2d 777 (5th Cir. Oct., 1976), appeal dismissed, 98 S. Ct. 28 (1977), the court held that
loss of inheritance from a deceased parent was an item of damages recoverable by surviving
children. Id. at 791. Judge Gee expressed his dissent on this point. Id. at 797.

120. 510 F.2d 234 (5th Cir.), cert. denied, 96 S. Ct. 69 (1975).
121. Id.
122. 46 U.S.C. § 688 (1970).
123. 545 F.2d 422 (5th Cir. Jan., 1977), cert. granted, 98 S. Ct. 54 (1977). Higginbotham

also concerned other issues that will not be discussed in the body of the text. First, the court
again declined to adopt the doctrine of products liability into general maritime law. Id. at
426. See Williams v. Brasea, Inc., 497 F.2d 67 (5th Cir. 1974). Second, the court ruled that
"logic, experience, and precedent" compelled it "to reject the argument that airplane crashes
ordinarily occur in the absence of default by someone connected with the design, manufac-
ture, or operation of the craft." Therefore, the court held that the doctrine of res ipsa loquitor
applied in the case of unexplained airplane crashes on the high seas. Included within the rule
were helicopters. 545 F.2d at 430. Judge Gee dissented on this point, reasoning that the effect
of the holding was to overrule prior Fifth Circuit decisions. Id. at 437. See Morrison v. Le
Tourneau Co., 138 F.2d 239 (5th Cir. 1943) and Williams v. United States, 218 F.2d 473 (5th
Cir. 1955). Judge Gee felt that these prior panel decisions could only be overruled by the
entire court sitting en banc. 545 F.2d at 438. Finally, the court reaffirmed the recent Fifth
Circuit decision in Law v. Sea Drilling Corp., 510 F.2d 242 (5th Cir.), reh. denied, modified
in part, 523 F.2d 793 (5th Cir. 1975) to the effect that the Supreme Court's ruling in Moragne
v. State Marine Lines, Inc., 398 U.S. 375 (1970) applied not only to navigable waters of the
states, but to the high seas as well, including the area defined and covered by DOHSA. 545
F.2d at 436. Moragne held that there was a non-statutory wrongful death action existing
under general maritime law. 398 U.S. at 378. In a footnote in Higginbotham Judge Thorn-
berry acknowledged the First Circuit's holding in Barbe v. Drummond, 507 F.2d 794 (1st Cir.
1974) to the effect that DOHSA was the exclusive wrongful death remedy outside of state
territorial waters. 545 F.2d at 436. Judge Thornberry then went on to express the panel's
predisposition to hold with Barbe if it wasn't for the prior Fifth Circuit decision in Law. Id.
Certiori was granted by the Supreme Court in Higginbotham on the question of whether
Moragne replaced DOHSA as the exclusive wrongful death remedy outside of state territorial
waters. 98 S. Ct. at 54. As of publication, the Supreme Court has heard oral argument on
this issue but has not yet rendered an opinion. 46 U.S.L.W. 3451 (1978).
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Higginbotham involved claims arising under the Jones Act, 4

Death on the High Seas Act,2 5 and general maritime law. In this
case, the court interpreted Penrod to mean that courts could not
assume that projected wage increases would be granted solely in
recognition of performance and experience rather than inflation. 2 '
Writing for a divided court, 12 Judge Thornberry noted that for a
plaintiff to recover at all for future raises, he must discharge the
"difficult" burden of proving what portion of the wage increase
would have been given other than as an automatic hedge against
inflation. 28 In Higginbotham the court ruled specifically that the
use of a five percent annual straight-line estimated salary increase
to calculate probable future earnings amounted to nothing more
than a hidden inflation-based award.'2

In a vigorous dissenting opinion, Judge Godbold, who had also
dissented to the en banc opinion in Penrod,3 " stated that Penrod
"was bad enough. Now it is extended."'' Judge Godbold felt that
the trial court's award of future damages was based on good circum-
stantial evidence of past wage increases. This in turn gave rise to
an inference that the past would probably repeat itself. 32

The attitude expressed by the Fifth Circuit in Penrod and
Higginbotham is by no means the consensus of opinion among fed-
eral circuit courts. The decisions of other circuits that follow the
view that the fact-finder should not consider the effects of inflation

124. 46 U.S.C. § 688 (1970).
125. 46 U.S.C. §§ 761-768 (1970). For a case decided during the survey period concern-

ing what types of damages are compensable under DOHSA, see Solomon v. Warren, 540 F.2d
777 (5th Cir. Oct., 1976), appeal dismissed, 98 S. Ct. 28 (1977).

126. Higginbotham v. Mobil Oil Corp., 545 F.2d 422, 434 (5th Cir. Jan., 1977), cert.
granted, 98 S. Ct. 54 (1977).

127. See notes 140-42 infra and accompanying text.
128. Higginbotham v. Mobil Oil Corp., 545 F.2d 422, 435 (5th Cir. Jan., 1977), cert.

granted, 98 S. Ct. 54 (1977).
129. Id. Compare this holding with that of another case decided during the survey

period, Davis v. Hill Eng'r, Inc., 549 F.2d 314 (5th Cir. Mar., 1977). In Hill Engineering,
plaintiff's expert witness used a projected union contract wage to help compute plaintiff's
future earnings. The defendant argued that such a rate was too speculative. The court dis-
agreed, reasoning that the use of contract rates in effect at the time of trial did not introduce
an inflation element since plaintiff's future earnings capacity was "frozen" for the purpose
of the calculation. Id. at 333.

For other notable aspects of Hill Engineering see this year's Symposium section on Civil
Procedure.

130. Johnson v. Penrod Drilling Co., 510 F.2d 234, 241 & n.2 (5th Cir.) (Godbold, J.,
dissenting), cert. denied, 423 U.S. 839 (1975).

131. Higginbotham v. Mobil Oil Corp., 545 F.2d 422, 436 (5th Cir. Jan., 1977), cert.
granted, 98 S. Ct. 54 (1977).

132. Id. at 437.
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have either arisen in the context of construing state substantive
law 3

1 or have been modified by more recent decisions from that
particular circuit. '31 For example, in Sleeman v. Chesapeake & Ohio
Ry., the Sixth Circuit originally admonished its trial courts not to
"explore such speculative influences on future damages as inflation
or deflation.' ' 36 Recently, however, the Sixth Circuit partially re-
treated from its initial position. In Bach v. Penn Central
Transportation,37 the court insisted that the fact-finder be allowed
to consider future economic trends as a matter of its own common
experience. 

38

Two circuits have actually allowed the admission of expert eco-
nomic testimony on the effects of inflation. In United States v.
English, 39 the Ninth Circuit considered a Federal Tort Claims Act
[F.T.C.A.1" ° action under California law' and held that economic
testimony was not only admissable, but mandatory whenever the
jury considers future inflation.'42 In another case involving the
F.T.C.A., the Tenth Circuit followed the approach of the Ninth
Circuit and allowed expert testimony.4 3 Although both decisions
theoretically relied on state substantive law, each court implied
through its extensive discussion of the relevant policy considera-
tions that the federal rule should be the same."' Both circuits dis-

133. See Williams v. United States, 435 F.2d 804 (1st Cir. 1970) (Federal Tort Claims
Act case decided under Rhode Island law); Hoffman v. Sterling Drug, Inc., 485 F.2d 132 (3rd
Cir. 1973) (Pennsylvania law); Frankel v. Heym, 466 F.2d 1226 (3rd Cir. 1972) (Pennsylvania
law); Magill v. Westinghouse Elec. Corp., 464 F.2d 274 (1972) (Pennsylvania law); United
States v. Furamizo, 381 F.2d 965 (9th Cir. 1967) (Hawaiian law).

134. Compare Sleeman v. Chesapeake & Ohio Ry., 414 F.2d 305 (6th Cir. 1969) with
Bach v. Penn Central Transp. Co., 502 F.2d 1117 (6th Cir. 1974).

135. 414 F.2d 305 (6th Cir. 1969).
136. Id. at 308.
137. 502 F.2d 1117 (6th Cir. 1974).
138. Id. at 1122.
139. 521 F.2d 63 (9th Cir. 1975).
140. 28 U.S.C. §§ 2671-2680 (1970).
141. Under the F.T.C.A. federal courts must apply the law of the place where the wrong

occurred. 28 U.S.C. § 1346(b) (1970).
142. United States v. English, 521 F.2d 63, 75-76 (9th Cir. 1975).
143. Steckler v. United States, 549 F.2d 1372 (10th Cir. 1977). In English, the Ninth

Circuit found two grounds to support its holding. First, there was California support for
considering future inflation. See, e.g., Niles v. City of San Rafael, 42 Cal. App. 3d 230, 243,
116 Cal. Rptr. 733, 740 (1974). Second, the court explicitly credited policies favoring evidence
of future inflation.

144. United States v. English, 521 F.2d 63, 75 (9th Cir. 1975). In Steckler the case
involved a medical malpractice claim against the Veterans Administration Hospital in Den-
ver, Colorado. The law to be applied, therefore, was that of Colorado. Ahern v. Veterans
Administration, 537 F.2d 1098 (10th Cir. 1976). This included the law respecting the correct
assessment of damages. Mosley v. United States, 538 F.2d 555 (4th Cir. 1976). Nevertheless,
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missed the argument that considering future inflation is too specu-
lative. 4 '

Essentially, the Fifth Circuit fears most that which the Ninth
and Tenth Circuits fear least: the nemesis of speculation in at-
tempting to predict the rate of future inflationary trends in the
economy over a period of years. Even assuming, though, that con-
sideration of the effects of future inflation on a present personal
injury award is "speculative", it does not follow that such considera-
tion should be prohibited. The courts deal in speculative matters
every day. More specifically, courts have already introduced an ele-
ment of speculation into the compensatory stage of personal injury
trials by mandating that future damages be "discounted" to present
value. 4 ' Surely the rate of future inflation is at least as certain as
the future interest earnings rate applied to discount the award. The

in determining the issue of whether to consider inflation, the Tenth Circuit never cited a
Colorado decision in support of its holding. Instead, the court reviewed the federal cases in
the area and explicitly credited the same policies as those approved of in English. Steckler
v. United States, 549 F.2d 1372, 1378 (10th Cir. 1977).

145. United States v. English, 521 F.2d 63, 75 (9th Cir. 1975). Steckler v. United States,
549 F.2d 1372, 1377 (10th Cir. 1977). One other approach warrants discussion at this point
although it has not been adopted by any federal court. The so-called Alaska rule, as adopted
by the Alaska Supreme Court in Beaulieu v. Elliot, 434 P.2d 665 (Alas. 1967), provides that
while inflation should never be taken into account directly, jury awards should not be dis-
counted to present value either. The rationale of the Alaska rule is that damages will be offset
anyway by future inflation. Thus, inflation will be taken into account, but only indirectly.
434 P.2d at 671, 672.

It is interesting to note that at least one Judge on the Fifth Circuit has expressly approved
of the Alaska rule. In Freeport Sulphur Co. v. S/S Hermosa, 526 F.2d 300 (5th Cir. 1976)
(Wisdom, J., concurring), Judge Wisdom outlined an approach practically identical to the
Alaska rule. He acknowledged that such an approach was invalid under Penrod, but seemed
to express hope that Penrod would eventually be overruled. Id. at 311. Rehearing en banc
was granted in Freeport, and it looked as though the Fifth Circuit might be preparing itself
for a reversal of Penrod. 525 F.2d 300 (5th Cir. 1976). Freeport was settled, however, before
any rehearing could be heard. 549 F.2d at 1377.

In addition to Freeport, rehearing en banc has been granted in another decision which
applied the rule of Penrod. See Lacaze v. Olendorf, 526 F.2d 1213 (5th Cir.), rehearing en
banc granted, 526 F.2d 1213 (5th Cir. 1976). Thus, the Fifth Circuit may still get the oppor-
tunity to overrule or modify Penrod.

146. See Chesapeake & Ohio Ry. v. Kelly, 241 U.S. 485 (1916). In requiring a reduction
of future damages to present value, courts have reasoned that such a reduction is necessary
to prevent a plaintiff from being in a better position than he would have been but for the
defendant's tort. The process works in the following way: the injured plaintiff is awarded that
sum of money which, when invested at an appropriate rate of interest, will produce the
amount of income that the injured plaintiff would have earned during his work-life expect-
ancy and which will have exhausted itself at the termination of that period. Traditionally,
the process has assumed a constant discount rate based generally on the prevailing legal rate
of interest. See J. STmN, DA AGEs & Rlcovazv: PERSONAL INJURY & DEATH ACIONS 327-29
(1972).
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discount rate is itself speculative because there is no "safe" invest-
ment paying at that rate of interest guaranteed to the plaintiff.'47

If, therefore, the Fifth Circuit wishes to be consistent in prohibiting
the consideration of any trend because of its speculative nature, it
should prohibit the discounting process as well as the consideration
by the fact-finder of future inflationary trends. The result would be
an off-setting effect between future investment returns and future
inflation. This is the approach of the Alaska Supreme Court'48 and
at least one Fifth Circuit Judge appears to be in sympathy with the
approach's basic assumptions.'49

Even if Penrod represents the more "enlightened" approach, it
is interesting to note the paradoxical twist added by Higginbotham.
For while Penrod holds that it is too speculative to consider the
effects of inflation on a person's future earnings, Higginbotham
holds that it is not too speculative to consider the influence inflation
might have had on that person's future wage rate. In fact,
Higginbotham mandates that the court consider such influences. In
effect, Higginbotham draws a distinction between wages and prices
that places the injured party in a legal dilemma. If he attempts to
prove the effect on his future earnings of the rising cost of living, he
is prevented from doing so by Penrod. If he attempts to prove his
future earnings by use of a projected wage rate he is forced by
Higginbotham to negative any influence on his wages of the rising
cost of living. In the former situation the causal connection is too
speculative; in the latter situation, the causal connection is so cer-
tain the injured party has the "difficult" burden of rebutting it. To
quote Judge Godbold's dissenting opinion in Higginbotham once
more, the "only thing certain about this is that it is certain to be
wrong."'"0

III. COLLISION

Since 1851, a shipowner's liability for losses caused without his
"privity or knowledge"' 5 ' by the operation of his vessel has been

147. See Kalven, The Jury, The Law and The Personal Injury Damage Award, 19 OHIO
ST. L. J. 158 (1958); 8 TEx. TECH. L. REv. 779 (1977).

148. Beaulieu v. Elliot, 434 P.2d 665 (Alas. 1967).
149. See Judge Wisdom's concurring opinion in Freeport Sulphur Co. v. S/S Hermosa,

526 F.2d 300-10 (5th Cir. 1976) (Wisdom, J., concurring) and his majority opinion this survey
period in Davis v. Hill Eng'r Co., 548 F.2d 314 (5th Cir. Mar., 1977).

150. Higginbotham v. Mobil Oil Corp., 545 F.2d 422, 437 (5th Cir. Jan., 1977), cert.
granted, 98 S. Ct. 54 (1977).

151. The concept of "privity or knowledge" as it relates to the Limitation of Liability
Act of 1851, 46 U.S.C. §§ 181-189 (1970), has an intriguing and complex history. Because it
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limited to the value of the vessel. 52 Since 1899, it has been a viola-
tion of federal law to negligently create obstructions in navigable
waterways of the United States. 5 ' The Fifth Circuit in 1977 was
faced with the "unenviable task" of deciding whether the
"impossibly obscure" law of 1899 prevailed over the "hopelessly
anachronistic" one of 1851.111

The two federal statutes collided at the same time three ships
did in the Galveston Bay Channel on the coast of Texas on April
24, 1974. On that day, an oceanographic research ship, the MN Ida
Green, collided with a Norwegian tanker, the M/T Bow Elm, caus-
ing the Bow Elm to collide with the A. MacKenzie, a dredge belong-
ing to the Army Corps of Engineers.'55 As a result, the A. MacKenzie
sank in midchannel, the government expending a total of $3,000,000
to remove her remains.'56 In a subsequent proceeding initiated by
the owners of the Ida Green to limit their liability to the value of
the vessel, the government sought an order exempting it from any
limitation and freeing it to bring an in personam action against the
owner. 57 The government's motion was granted, and the shipowners
initiated an interlocutory appeal."'

The specific issue before the court in University of Texas Medi-
cal Branch at Galveston v. United States5 ' was whether a civil
action by the United States to recover wreck removal expenses from
the owners of the Ida Green was subject to the restrictions of the
Limitation of Liability Act of 1851 [1851 Act].' The government's
civil action was based on the Rivers and Harbors Act [1899 Act]'6 '
which prohibits the negligent sinking of another's vessel and the
resulting obstruction in a navigable waterway." 2 The court held, per

is relevant only in a limited sense to the collision cases decided by the Fifth Circuit during
the survey period, there will be no extended treatment of it in this article. For those who may
be interested, Gilmore and Black devote twenty full pages in their treatise to the topic.
GILMORE & BLAcK, supra note 38, § 10-20 through -25, at 877-98. See also Comment, The Role
of Privity and Knowledge in the Shipowner's Limitation of Liability Act, 23 Loy. L. REV. 480
(1977).

152. Limitation of Liability Act, 46 U.S.C. §§ 181-89 (1970).
153. River's and Harbor's Act, 33 U.S.C. §§ 401-426i (1970).
154. University of Texas Medical Branch at Galveston v. United States, 557 F.2d 438

(5th Cir. Aug., 1977).
155. Id. at 442.
156. Id.
157. Id.
158. Id.
159. 557 F.2d 438 (5th Cir. Aug., 1977).
160. 46 U.S.C. §§ 181-189 (1970).
161. 33 U.S.C. §§ 401-426i (1970).
162. 33 U.S.C. § 409 (1970).
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Judge Goldberg, that the purpose of the 1899 Act prevailed over
those of the 1851 Act and that, therefore, the potential liability of a
negligent party for wreck removal costs under the 1899 Act was not
limitable. " 3

In Medical Branch, the court assumed, for purposes of appeal,
that the owners of the Ida Green had violated section fifteen of the
1899 Act,'64 which prohibits the negligent sinking of a vessel in na-
vigable waters.' The Supreme Court in Wyandotte Transportation
Co. v. United States' had held years before that the 1899 Act
impliedly accorded the government civil remedies against a section
fifteen violator.'67 Those remedies included the right of the govern-
ment to recover any expenses incurred in the removal of the negli-
gently sunk vessel.6 8 The Court had reserved, however, the question
of whether the 1851 Act applied to a civil action under the 1899
Act." Subsequently, that question was answered in the negative by
the Second'" and Sixth "' Circuits in cases involving owners of the
sunken vessels as party defendants. The task for the Fifth Circuit
in Medical Branch was to decide whether it made any difference
that the defendant was a non-owner of the wreck.'72 In holding that
it made no difference, the court applied a different rationale to that
used by the Second' and Sixth'74 Circuits.

163. University of Texas Medical Branch at Galveston v. United States, 557 F.2d 438,
442 (5th Cir. Aug., 1977).

164. 33 U.S.C. § 409 (1970) states:
It shall not be lawful to tie up or anchor vessels or other craft in navigable channels
in such a manner as to prevent or obstruct the passage of other vessels or craft; or
to voluntarily or carelessly sink, or permit or cause to be sunk, vessels or other craft
in navigable channels. . . . And whenever a vessel . . . is wrecked and sunk in a
navigable channel accidentally or otherwise, it shall be the duty of the owner of
such sunken craft to immediately mark it with a l6uoy or beacon during the day
and a lighted lantern at night . . . and it shall be the duty of the owner . . . to
commence the immediate removal of the same, and prosecute such removal dili-
gently, and failure to do so shall be considered as an abandonment of such craft,
and subject.the same to removal by the United States. ...
165. University of Texas Medical Branch at Galveston v. United States, 557 F.2d 438,

442 (5th Cir. aug., 1977).
166. 389 U.S. 191 (1967).
167. Id. at 204.
168. Id.
169. Id. at 205 n.17.
170. Chinese Maritime Trust, Ltd. v. Panama Canal Co., 478 F.2d 1357 (2d Cir. 1973).
171. Hines, Inc. v. United States, 551 F.2d 717 (6th Cir. 1977).
172. University of Texas Medical Branch at Galveston v. United States, 557 F.2d 438,

443 (5th Cir. Aug., 1977).
173. See note 170 supra.
174. See note 171 supra.
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When the government seeks to recover wreck removal expenses
from an owner who has negligently caused his own vessel to sink, it
may utilize two separate and distinct violations of section fifteen of
the 1899 Act as the basis for its civil action. The owner has violated
section fifteen by both negligently sinking his vessel' and by failing
to remove the wreck.' 6 The Second and Sixth Circuits have denied
owners the protection of the 1851 Act by characterizing the latter
statutory breach as being within their "privity or knowledge." This
approach allows a court to sidestep the whole issue of statutory
conflict because it renders the 1851 Act inapplicable by its own
terms.'" In Medical Branch, however, the owners of the Ida Green
had no statutory duty to remove the government's dredge. Failure
to remove the government's dredge was, therefore, without the Ida
Green's privity or knowledge. The only statutory violation commit-
ted by the Ida Green was the negligent sinking of the government's
dredge. This violation was conceded by the government on appeal
to also be without the Ida Green's privity or knowledge.' 8 Thus,
application of the 1851 Act's "privity or knowledge" test to the facts
of Medical Branch left the 1851 Act fully enforceable by the Ida
Green and therefore at odds with the government's attempt to bring
a civil action under the 1899 Act.

Because the court in Medical Branch was faced with an una-
voidable statutory conflict, it had no alternative but to decide the
question on grounds of public policy, and it held that the purposes
of the 1899 Act prevailed over those of the 1851 Act.' 9 In reaching
this conclusion, the Fifth Circuit relied on two policies expressed by
the Supreme Court in Wyandotte. The first policy is that a wrong-
doer should not be allowed to shift responsibility for the conse-
quences of his negligence to his victim.'80 Applying this canon to the
facts in Medical Branch, the court concluded that the Ida Green
should not be allowed to shift responsibility for sinking the A.
MacKenzie to the unfortunate and innocent owner of the latter
vessel, the government. The second policy is that the government
should not be financially penalized for removing negligently created

175. See note 163 supra.
176. See note 163 supra.
177. Chinese Maritime Trust, Ltd. v. Panama Canal Co., 478 F.2d 1357, 1361 (2d Cir.

1973); Hines, Inc. v. United States, 551 F.2d 717 (6th Cir. 1977).
178. University of Texas Medical Branch at Galveston v. United States, 557 F.2d 438,

442 (5th Cir. Aug., 1977).
179. Id.
180. Id. at 446.
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obstructions in navigable waterways.'5 ' Applying this canon to the
case at bar, the court concluded that the government would clearly
suffer a penalty of $3,000,000 if the Ida Green was allowed to limit
her liability under the 1851 Act. Because enforcement of the 1851
Act would clearly conflict with the policies announced in
Wyandotte, the Fifth Circuit had no choice but to declare the 1851
Act to be subordinate to the 1899 Act.

This result appears to be sound for still another, possibly more
important, reason. The purpose of the 1851 Act was to place Ameri-
can shipping interests on a competitive basis with British interests
by allowing an American shipowner to limit his liability to the value
of his vessel.' s2 The 1851 Act in effect immunized shipowners from
in personam actions arising out of collisions as long as the losses
were without the owners' privity or knowledge. 8

1 In Maryland Cas-
ualty Co. v. Cushing'8 ' Justice Black remarked that judicial expan-
sion of the 1851 Act seemed especially inappropriate in an age in
which shipping conditions had substantially changed.8 5 Recently,
the argument that the 1851 Act should be repealed has become
"commonplace.' '8 6 Although the Fifth Circuit was in no position to
invalidate an act of Congress on non-constitutional grounds, it was
certainly correct in refusing to expand the 1851 Act and thereby
defeat the purposes of the 1899 Act. Hopefully Congress will take
the final step and subject the Limitation of Liability concept to a
general twentieth century overhaul.

CONCLUSION

Judging by previous Fifth Circuit standards, the number of
admiralty decisions handed down by the court during the past sur-
vey period was not unusually large. The bulk of notable cases dealt
with the intent of Congress when it amended the LHWCA in 1972.
As is true with most statutory amendments, the 1972 amendments
to LHWCA solved some old problems but also created some new
ones. Among the problems areas that remain to be resolved are the
extent of shoreside coverage and degree to which land-based negli-
gence under section 905(b) must be modified by maritime doctrine.

181. Id.
182. GILmoam & BLACK, supra 38, § 10-4(a), at 822.
183. Id.
184. 347 U.S. 409 (1954).
185. Id. at 437 (Black, J., dissenting).
186. GiLmoaE & BLACK, supra note 38, § 10-4(a), at 822.
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In light of the Supreme Court's propensity to muddy the statutory
waters in this area, the Fifth Circuit will no doubt continue its
leadership role in shaping maritime law.

Frank Weathered




