
CASENOTES

Admiralty-Under the Jones Act, an Employer's Violation of a
Maritime Safety Regulation Will Preclude Reduction of the Sea-
man's Recovery Based on Contributory Negligence. Rodriguez v.
B-R Dredging Co., 552 S.W.2d 601 (Tex. Civ. App.-Corpus Christi
1977, writ granted).

Feliciano G. Rodriguez, the captain of a tender boat, was in-
jured when he fell into an open hatch on another tender boat.' Both
boats were tied to the right side of and were assigned to a dredge.
The three vessels were working in the Corpus Christi ship channel
under a subcontract between Rodriguez's employer, B-R Dredging
Company, and the prime contractor, who was working under a con-
tract let by the United States Army Corps of Engineers.' Rodriguez
sued his employer under the Jones Act3 and general maritime law,4

alleging negligence and unseaworthiness per se based on a violation
of a statutory duty imposed on the defendant by a United States
Army Corps of Engineers safety regulation. 5 The regulation that
Rodriguez alleged his employer violated was section 26.B.04 of the
Army Corps of Engineers "General Safety Requirements," ' which
required that all deck openings be guarded.7 This regulation was
incorporated by reference into the prime contract under which B-R
Dredging Company's subcontract was let.8

1. Rodriguez v. B-R Dredging Co., 552 S.W.2d 601,603 (Tex. Civ. App.-Corpus Christi
1977, writ granted).

2. Id.
3. 46 U.S.C. § 688 (1970). The Jones Act permits "[any seaman suffering personal

injury in the course of his employment, at his election, to maintain an action for damages at
law against his employer with a right of trial by jury, and in such action, all statutes of the
United States modifying or extending the common law right or remedy in cases of personal
injury to railway employees shall apply .. " Id.

4. Rodriguez v. B-R Dredging Co., 552 S.W.2d 601, 602 (Tex. Civ. App.-Corpus Christi
1977, writ granted).

5. Id.
6. Id. at 606. The regulation in question was UNITED STATES ARMY CORPS OF

ENGINEERS, GENERAL SAFETY REQUIREMENTS, CORPS OF ENGINEERS MAN-
UAL EM 385-1-1 (March 1, 1967) § 26.B.04.

7. UNITED STATES ARMY CORPS OF ENGINEERS, GENERAL SAFETY RE-
QUIREMENTS, CORPS OF ENGINEERS MANUAL, EM 385-1-1 (March 1, 1967) §
26.B.04; Rodriguez v. B-R Dredging Co., 552 S.W.2d 601, 606 (Tex. Civ. App.-Corpus
Christi 1977, writ granted).

8. See Rodriguez v. B-R Dredging Co., 552 S.W.2d 601, 603-05, 606 (Tex. Civ.
App.-Corpus Christi 1977, writ granted). The contract was written to comply with 32 C.F.R.
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The trial court found that B-R Dredging Company was negli-
gent, that the vessel Rodriguez was injured on was unseaworthy,9

and that B-R Dredging Company's failure to follow the Corps of
Engineers regulation had contributed to Rodriguez's injury."0 In
addition, the trial court found that Rodriguez was fifty-five percent
contributorily negligent, and after applying the comparative fault
doctrine of the Jones Act, the trial court reduced Rodriguez's recov-
ery accordingly." The Corpus Christi Court of Civil Appeals re-
versed that part of the judgment that applied Rodriguez's contribu-
tory negligence to reduce the recovery." The court held that the
Corps of Engineers regulation was analogous to a maritime safety
statute 3 within the meaning of "statutes enacted for the safety of
employees" of section 53 of the Federal Employers' Liability Act"4

(FELA) as incorporated by reference into the Jones Act. Conse-
quently, the court held that B-R Dredging Company's violation of
the regulation precluded reduction of Rodriguez's recovery for con-
tributory negligence."

In Rodriguez v. B-R Dredging Co.,"e the question before the
court was whether the violation of a maritime regulation enacted for
the safety of seamen would preclude the consideration of a seaman's
contributory negligence. 7 To resolve this question, however, the
court had to consider three issues: First, is the proviso in section 53
of the FELA (section 53) incorporated into the Jones Act? Second,
if so, does the proviso in section 53 apply to "analogous maritime
safety statutes" enacted for the safety of seamen? Third, if the
proviso in section 53 does apply to "analogous maritime safety stat-
utes," what is an "analogous maritime safety statute?" In consider-
ing the first issue, the court first noted that Rodriguez's claim de-

Part 7, which is designed to promote uniform contract provisions for the procurement of
government supplies and services. Id. at 604, 606. Section 7.602-42 of 32 C.F.R. Part 7 pertains
to accident provisions to be incorporated into government procurement contracts and incor-
porates by reference the Corps of Engineers Manual entitled "General Safety Requirements."
Id. at 606; See 32 C.F.R. § 7.602-42 (1974).

9. Rodriguez v. B-R Dredging Co., 552 S.W.2d 601, 602 (Tex. Civ. App.-Corpus Christi
1977, writ granted).

10. Id. at 606.
11. Id. at 602-03.
12. Id. at 607.
13. Id.
14. 45 U.S.C. § 53 (1970).
15. Rodriguez v. B-R Dredging Co., 552 S.W.2d 601, 607 (Tex. Civ. App.-Corpus

Christi 1977, writ granted).
16. 552 S.W.2d 601 (Tex. Civ. App.-Corpus Christi 1977, writ granted).
17. Id. at 604.
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pended on section 53 of the FELA even though Rodriguez sued
under the Jones Act.'" Section 53 provides that:

In all actions on and after April 22, 1908 brought against any
such common carrier by railroad under or by virtue of any of the
provisions of this chapter to recover damages for personal injuries
to an employee, or where such injuries have resulted in his death,
the fact that the employee may have been guilty of contributory
negligence shall not bar a recovery, but the damages shall be di-
minished by the jury in proportion to the amount of negligence
attributable to such employees: Provided, That no such employee
who may be injured or killed shall be held to have been guilty of
contributory negligence in any case where the violation of any
statute enacted for the safety of employees contributed to the in-
jury or death of such employee."9

The court determined that section 53 would apply in a Jones Act
suit because the Jones Act incorporated by reference the FELA and
its decisional law, thereby making all rights available to railroad
employees under the FELA also available to seamen. 0 The court
based this determination on its interpretation of congressional in-
tent in passing the Jones Act and incorporation by reference of the
FELA."

The court next addressed the issue whether the term "any stat-
ute enacted for the safety of employees" in section 53 as incorpo-
rated into the Jones Act refers to "analogous maritime safety stat-
utes." The court resolved this issue by concluding that section 53
applies with equal force to maritime safety regulations as it does to
safety statutes passed for the protection of railroad employees. In
reaching this conclusion, the court examined Kernan v. American
Dredging Co. ," which it regarded as the primary authority for estab-
lishing the basic principles governing the liability of employers

18. Id. at 603-04.
19. 45 U.S.C. § 53 (1970).
20. Rodriguez v. B-R Dredging Co., 552 S.W.2d 601, 604 (Tex. Civ. App.-Corpus

Christi 1977, writ granted).
21. Id. In determining that section 53 of the FELA would bar consideration of the

injured seaman's contributory negligence, the court, relying on language contained in Cox v.
Roth, 348 U.S. 207 (1955), and dictum contained in Neal v. Saga Shipping Co., 407 F.2d 481
(5th Cir.), cert. denied, 395 U.S. 986 (1969), reasoned "that the clear intent of Congress in
its passing of the Jones Act and the incorporation by reference of the FELA was that an injury
to or death of a seaman resulting from his employer's violation of a safety statute bars
consideration of contributory negligence." Id.

22. 355 U.S. 426 (1958).
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under the FELA for statutory violations.13 Relying on Kernan, the
court reasoned that the general congressional intent in passing the
Jones Act and the FELA was to provide injured workers with a
liberal recovery. 4 Consequently, the court concluded that the
phrase "any statute enacted for the safety of employees" includes
maritime safety regulations."

Having determined that violations of statutes enacted for the
safety of seamen preclude the consideration of a seaman's contribu-
tory negligence, the court finally faced the most difficult issue of
what constitutes an "analogous maritime safety statute." The focal
point of this issue was section 26.B.04 of the Corps of Engineers
"General Safety Requirements,""6 which was incorporated by refer-
ence into the procurement regulations that were part of the prime
contract under which B-R Dredging Company's subcontract was
let." The court concluded that the Corps of Engineers "General
Safety Requirements" were "analogous maritime safety statutes."
The court first stated that regulations providing for standardized
government procurement procedures have the force of law. 8 Be-

23. Rodriguez v. B-R Dredging Co., 552 S.W.2d 601, 605 (Tex. Civ. App.-Corpus
Christi 1977, writ granted).

24. Id.
25. Id. at 605-06. In addition to Kernan, the court also relied on Cox v. Roth, 348 U.S.

207 (1955), and dictum contained in Neal v. Saga Shipping Co., 407 F.2d 481 (5th Cir.), cert.
denied, 395 U.S. 986 (1969), to determine the liberal intent of Congress in passing the Jones
Act. Id. at 604.

26. UNITED STATES ARMY CORPS OF ENGINEERS, GENERAL SAFETY RE-
QUIREMENTS, CORPS OF ENGINEERS MANUAL, EM 385-1-1 (March 1, 1967) §
26.B.04.

27. Rodriguez v. B-R Dredging Co., 552 S.W.2d 601, 604-06 (Tex. Civ. App.-Corpus
Christi 1977, writ granted).

28. Id. at 606. The court noted that the procurement regulations involved in Rodriguez
were authorized by "10 U.S.C. 2202 and 32 C.F.R. Part 7, p. 496 (1974). 10 U.S.C. 2202 grants
to the Secretary of Defense the power to prescribe regulations to achieve an integrated system
of military procurement . . . . Pursuant to this authority, 32 CFR, Sec. 7.602-42 (1974) was
promulgated .... " Id. at 606.

As a comparison to the regulation in Rodriguez, under the Safety Appliance and Boiler
Inspection Acts, Congress expressly delegated to the Interstate Commerce Commission (ICC)
the power to adopt regulations to further the purpose of these Acts.

Because the regulations established by the I.C.C. have the effect of the statute
itself in placing an absolute duty of compliance upon the employer, the violation
of an I.C.C. employee-safety regulation renders the employer liable without fault
for all injuries proximately caused by such violations. Owing to this effect, the
I.C.C. must hold public hearings prior to the enactment of new regulations . ...

46 ILL. B.J. 854, 856 (1957-1958).
The power delegated to the Commandant of the Coast Guard to enact safety
regulations, and the procedure followed in these enactments, are somewhat differ-
ent. The Commandant has the authority to establish regulations upon his own

[Vol. 9:591
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cause the prime contract let by the Corps of Engineers contained a
standardizing provision 9 and the provision in turn incorporated by
reference the provisions of the Corps of Engineers "General Safety
Requirements,"30 the court reasoned that not only the procurement
regulation but also its adopted provisions of the Corps of Engineers
"General Safety Requirements" had the force of law.3 The court

motion as he deems necessary, but he should consider the recommendations of the
Coast Guard Maritime Council, which holds hearings on the proposed regulations.
Notice of scheduled hearings is left to the Commandant's discretion. . . .Further-
more, because the authority of the Commandant is to enact regulations for the
safety of navigation, the focus of both the Commandant and the owners of vessels
who may attend the hearings is on the practicality of the regulation for navigational
purposes and not on "employee-safety." It is true, however, that the Coast Guard
regulations impose an absolute duty on the pilot of the vessel, for injuries proxi-
mately caused passengers, but that act expressly excludes the liability of the owners
of the vessels.

46 ILL. B.J. 854, 856 (1957-1958).
In Rodriguez, the defendant argued that the Corps of Engineers regulations did not have

the force of law. The defendant based this contention on Quinn v. United States, 312 F. Supp.
999 (E.D. Ark. 1970). The Army Corps of Engineers regulation in question in the Quinn case
was UNITED STATES ARMY CORPS OF ENGINEERS, MANUAL ON UNIFORM
TRAFFIC CONTROL DEVICES, ER 1130-2-312, which concerned the placement of warning
signs on hills. Quinn v. United States, 312 F. Supp. 999, 1004-05 (E.D. Ark. 1970). The Quinn
court held that the injured plaintiff "was a person for whose benefit the regulations were
drafted, and it is equally clear that the harm which resulted from violating the regulations
was of the type they were designed to prevent." Id. at 1005. However, the court stated that
the "regulations do not .. .possess the force of law .... Id. at 1005. The court therefore
treated the regulation as "illustrative and explanatory material." Id. at 1005.

The Rodriguez court dismissed this argument by distinguishing Quinn on the basis that
the Corps of Engineers regulations in Quinn were not shown to be a part of any C.F.R.
regulations promulgated pursuant to statutory authority. Rodriguez v. B-R Dredging Co., 552
S.W.2d 601, 606-07 (Tex. Civ. App.-Corpus Christi 1977, writ granted).

29. Id. at 604. The regulation provides that:
(a) Normally the following clause concerning safety controls, records, reports

and corrective action to be taken shall be inserted.
ACCIDENT PREVENTION (June 1967)

(a) In order to provide safety controls for protection to the life and health of
employees and other persons; for prevention of damage to property, materials,
supplies, and equipment; and for avoidance of work interruptions in the perform-
ance of this contract, the Contractor shall comply with all pertinent provisions of
Corps of Engineers Manual, EM 385-I-1, dated March 1, 1967, entitled "General
Safety Requirements", as amended, and will also take or cause to be taken such
additional measures as the Contracting Officer may determine to be reasonably
necessary for the purpose.

(d) Compliance with the provisions of this article by subcontractors will be the
responsibility of the Contractor.

32 C.F.R. § 7.602-42 (1975).
30. Rodriguez v. B-R Dredging Co., 552 S.W.2d 601 (Tex. Civ. App.-Corpus Christi

1977, writ granted).
31. Id. The court noted that:
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relied on Kernan to establish that the violation of a maritime safety
regulation is included within the intent of section 53.31

In Rodriguez v. B-R Dredging Co.,3 the gravamen of the prob-
lem faced by the court of appeals was the proper interpretation of
how the proviso in section 53 applies to a maritime situation. How-
ever, an understanding of section 53 in a railroad context is neces-
sary to understanding how section 53 relates to the Jones Act. This
section of the FELA adopted into railroad law the admiralty rule of
comparative negligence. 34 However, section 53 went further than the
admiralty rule in that it included a proviso that completely barred
the defense of contributory negligence "in any case where the viola-
tion . . . of any statute enacted for the safety of employees contrib-
uted to the injury or death of such employee. '35

There is scant case law construing this proviso of section 53. In
situations in which a railroad employee has been injured, the prov-
iso has been held to apply to violations of the Safety Appliance
Act, 3

1 the Boiler Inspection Act, 37 and the Hours of Service Act.38 In
San Antonio & Aransas Pass Railway v. Wagner,31 the United States

The basic purpose of the regulations invoked by the appellant is the promulgation
of uniform contract provisions for the procurement of government supplies and
services. 32 C.F.R. § 1.101. We also note, however, that the particular regulation
under discussion here (Section 7.602-42) is entitled 'Accident Prevention' and spe-
cifically states that its purpose is for the safety of employees. Logically then within
32 CFR there is contained a two-fold purpose; standardizing of federal procurement
contracts and providing for the safety of employees.

Id.
32. Id. at 605.
33. 552 S.W.2d 601 (Tex. Civ. App.-Corpus Christi 1977, writ granted).
34. E. BENEDiTr, THE LAW Op AmmcAN ADMIRALTY, § 612, at 205 (rev. 6th ed. 1940);

Metzenbaum and Schwartz, Defenses Under the F.E.L.A., 17 01o ST. L.J. 416, 428 (1956)
[hereinafter referred to as Metzenbaum]. See note 19 supra and accompanying text. Under
traditional maritime law, the contributory negligence of a seaman would not defeat recovery
by an injured seaman but would only serve to reduce the amount of recovery. Stumberg, The
Jones Act: Remedies of Seamen, 17 OtHo ST. L.J. 484, 488 (1956).

35. 45 U.S.C. § 53 (1970).
36. 45 U.S.C. § 1 (1970). See Meyers v. Reading Co., 331 U.S. 477, 485 (1947); Moore

v. Chesapeake & Ohio R.R., 291 U.S. 205, 210 (1934); San Antonio & Aransas Pass Ry. v.
Wagner, 241 U.S. 476, 484 (1916); Seaboard Air Line Ry. v. Horton, 233 U.S. 492, 503 (1914).

37. 45 U.S.C. § 23 (1970). See Urie v. Thompson, 337 U.S. 163, 188-89 (1949).
38. 45 U.S.C. § 61 (1970). See Seaboard Air Line Ry. v. Horton, 233 U.S. 492, 503

(1914).
39. 241 U.S. 476 (1916). The employee was injured when an automatic coupler on the

train on which he was working malfunctioned. Id. at 479. The Court determined that the
coupler was included in the Safety Appliance Act and, because the coupler was in bad repair,
it did not meet the requirements of the Safety Appliance Act. Id. at 482-83. The Court
acknowledged that although the Safety Appliance Act did not affect the defense of contribu-
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Supreme Court referred to the Safety Appliance Act and the FELA
as being in pari materia.1° In Urie v. Thompson," the Supreme
Court stated that the Boiler Inspection Act and the Safety Appli-
ance Act were not independent of and separate from the FELA but
instead were supplemental to and, at least in form, amendments to
the FELA.42 In Seaboard Air Line Railway v. Horton,43 the Supreme
Court stated that in passing sections 53 and 54" of the FELA, it was
the evident intent of Congress that the phrase "any statute enacted
for the safety of employees" referred to federal statutes "such as the
Safety Appliance Acts . . .and the Hours of Service Act . . . .

The language in these three cases relating the proviso to federal acts
passed for the safety of railroad employees could be construed to
mean that the Supreme Court has interpreted section 53 to impose
100 percent liability only if an injury results from a violation of a
federal statute similar in intent to the Safety Appliance, the Boiler
Inspection, or the Hours of Service Acts.46

This construction of section 53 was strengthened by Bertholf v.
Burlington Northern Railroad.7 In Bertholf a railroad employee was
injured when a hoist slipped and dropped a heavy piece of equip-
ment on his arm. The employee sought a summary judgment and
urged that the proviso was applicable because his employer had
violated the Occupational Safety and Health Act48 (OSHA), under
which regulations had been established for the inspection of hoists. 9

tory negligence, section 53 abolished such a defense if a statute enacted for the safety of
employees was violated. Id. at 481, 484, and 485.

40. Id. at 484.
41, 337 U.S. 163 (1949). The employee was forced to quit work because he had con-

tracted a pulmonary disease resulting from the inhalation of silica dust present in the cabs
of the locomotives on which he worked. Id. at 165-66. In an amended complaint, the employee
alleged that his sickness was a result of violations of the Boiler Inspection Act. Id. at 167.

42. Id. at 189.
43. 233 U.S. 492 (1914).
44. 45 U.S.C. §§ 53, 54 (1970). Section 54 of the FELA deals with assumption of risk

and contains a provision identical to section 53: "Such employee shall not be held to have
assumed the risk of his employment in any case where the violation .. .of any statute
enacted for the safety of employees contributed to the injury or death of such employee." 45
U.S.C. § 54 (1970).

45. Seaboard Air Line Ry. v. Horton, 233 U.S. 492, 503 (1914).
46. See Bertholf v. Burlington N. R.R., 402 F. Supp. 171, 173 (E.D. Wash. 1975). See

also Kernan v. American Dredging Co., 355 U.S. 426, 441-52 (1958) (dissenting opinion); G.
GILMOaE AND C. BLACK, THE LAw OF ADMIRALTY § 6-37, at 381-82 (2d ed. 1975) thereinafter
referred to as GILMORE].

47. 402 F. Supp. 171 (E.D. Wash. 1975).
48. 29 U.S.C. § 654 (1970).
49. 29 C.F.R. § 1910.179 (1976).

19781
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The employee contended that these regulations were safety statutes
"enacted for the safety of employees" within the meaning of section
53 and, therefore, that his employer was barred from using the de-
fense of contributory negligence. 50 The Bertholf court held that sec-
tion 53 would not bar the consideration of contributory negligence
except in instances where the Safety Appliance or Boiler Inspection
Acts had been violated.5' The court based this determination on its
interpretation of prior United States Supreme Court decisions."

Because the Jones Act incorporated section 53 by reference,
construction of section 53 in a maritime context is important to
determine the effect of the proviso on maritime law. There are no
cases on the question whether the proviso is incorporated into the
Jones Act and, if so, whether the proviso applies to an "analogous
maritime safety statute." However, assuming that both questions
are answered in the affirmative, the next question to be answered
is what type of safety statute or regulation would be covered by
section 53. Unfortunately, the only case law in this area concerns
what is not a maritime statute enacted for the safety of employees.

In Reyes v. Vantage Steamship Co.," the United States Court
of Appeals for the Fifth Circuit held that a violation of a Coast
Guard regulation that required vessels to maintain life-line throw-
ing equipment" did not bar the employer's defense of contributory
negligence to reduce damages. 55 In Reyes the suit was brought under
the Jones Act and general maritime law. While his ship was at
anchor, Reyes jumped from the ship to swim in the ocean. The ship
did not maintain line-throwing equipment and the crew did not
manually throw him a life ring or line. After swimming beyond the
range of a manually thrown life-line, the seaman drowned. The
district court ruled that Reyes' own negligence was the sole cause
of his death and, consequently, that the ship owner was not liable.,
The Fifth Circuit, however, held that the employer's violation of the
Coast Guard regulation constituted negligence per se.57 The court,

50. bertholf v. Burlington N. R.R., 402 F. Supp. 171, 172 (E.D. Wash. 1975).
51. Id. at 173. The court also determined that section 53 would not be applicable

because section 4(b)(4) of OSHA, 29 U.S.C. § 653 (1970), makes OSHA inapplicable in FELA
cases. Bertholf v. Burlington N. R.R., 402 F. Supp. 171, 173 (E.D. Wash. 1975).

52. Id.
53. 558 F.2d 238 (5th Cir. 1977).
54. 46 C.F.R. 94.45 (1976).
55. Reyes v. Vantage S.S. Co., 558 F.2d 238, 244-45 (5th Cir. 1977).
56. Id. at 241.
57. Id. at 243.

598 [Vol. 9:591
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therefore, reversed the ruling that Reyes' death was caused solely
by his own negligence58 and remanded the case for a determination
of the percentage of negligence attributable to Reyes and to his
employer." Thus, a possible implication of the Reyes case is that the
violation of a Coast Guard regulation will not bar consideration of
the seaman's contributory negligence. If the regulation had been an
''analogous maritime safety statute" within the meaning of section
53 as incorporated into the Jones Act, the employer would have been
100 percent liable; therefore, there would have been no need to
remand the case to apportion fault between the employer and the
seaman.60

There is one other case that, though not in point, has been used
as authority to determine what constitutes an "analogous maritime
safety statute." The concept of a safety statute was arguably modi-
fied and broadened by Kernan v. American Dredging Co." In
Kernan a seaman was killed when the tug boat on which he was
working caught fire. The cause of the fire was an open flame kero-
sene lamp that ignited flammable petroleum vapors released from
petroleum products floating on the surface of the water. The tug
boat was carrying the lamp three feet above the water in violation
of a Coast Guard navigation rule that required these lamps to be
carried at a height of eight feet.2 The district court held that the
violation of a Coast Guard regulation did not impose liability with-
out fault on the employer because the Coast Guard regulation was
concerned with navigation and was only intended to prevent colli-

58. Id. The court based this determination on the violation of the Coast Guard regula-
tion.

59. Id. at 245.
60. See Amicus Curiae Brief for Respondent at 10, Rodriguez v. B-R Dredging Co., 552

S.W.2d 601 (Tex. Civ. App.-Corpus Christi 1977, writ granted). Similarly, in Heath v.
Matson Navigation Co., 333 F. Supp. 131 (D. Hawaii 1971), a seaman was injured when he
tripped over a fire hose that had been left on deck. The seaman brought suit under the Jones
Act and urged that the defense of contributory negligence was barred because his employer
had negligently left the hose on deck in violation of a Coast Guard regulation regarding the
use and storage of fire hoses. The Heath court held that the defense of contributory negligence
was not barred because the seaman had not established a causal connection between his
injury and the violation of the Coast Guard regulation. Id. at 136. In reaching this decision,
however, the Heath court determined that the defense of contributory negligence was not
barred by the proviso in section 53 because there was no case law authority for extending
section 53 to "analogous maritime safety statutes." Id. at 132-34.

61. 355 U.S. 426 (1958).
62. Id. at 427. The defendant was charged with violations of a Coast Guard navigation

rule. The rule was promulgated pursuant to 33 U.S.C. § 157 (1970). Keman v. American
Dredging Co., 355 U.S. 426, 427 n.8 (1958).
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sions13 The United States Supreme Court reversed,64 holding the
employer absolutely liable. In reaching this decision, the Court re-
viewed previous cases that held railroads liable for injuries caused
by violations of the Safety Appliance and the Boiler Inspection
Acts.5 The Court determined that regardless of whether the injury
was the type the statutes sought to prevent, absolute liability had
been imposed for violations of these acts if the violations contri-
buted in fact to the injury.6 Based on this determination, the Ker-
nan Court reasoned that the death of the seaman was caused in part
by the violation of a safety statute and, therefore, that the same
principle that governed cases arising under the FELA from a viola-
tion of the Safety Appliance or Boiler Inspection Acts should apply
in a maritime context. 7 The Court based this conclusion on section
51 of the FELA5 and held that under the Jones Act liability without
regard to negligence results if a regulation or statute is violated.6

Kernan has been cited to support the proposition that the proviso
in section 53 will apply when any maritime regulation enacted for
the safety of seamen is violated. ° It is important to note, however,
that Kernan involved only the question of proof of liability; it did
not address the issue of the apportionment of damages between an
employer and an employee.71

As the foregoing suggests, there is no definitive authority on the
question of the applicability of section 53 to bar the consideration
of contributory negligence if a seaman's injury is the result of a
violation of an "analogous maritime safety statute." Therefore, in
Rodriguez v. B-R Dredging Co." the Supreme Court of Texas has

63. In re American Dredging Co., 141 F. Supp. 582, 585 (E.D. Penn. 1957). The Court
of Appeals for the Third Circuit affirmed. In re American Dredging Co., 235 F.2d 618 (3d Cir.
1956).

64. Kernan v. American Dredging Co., 355 U.S. 426 (1958).
65. Id. at 427-36.
66. Id. at 432-33.
67. Id. at 433.
68. Id. at 437-39; 1 E. BENEDIcT, BFNEricr ON ADMIRALTY § 26, at 3-141 to 3-143 (7th

ed. 1976); P. EDELMAN, MAMrIME INJURY AND DEATH, at 67-68 (1960) [hereinafter referred to
as Edelman].

69. EDELMAN, supra note 68, at 67; Bertholf v. Burlington N. R.R. 402 F. Supp. 171,
173 (E.D. Wash. 1975).

70. See Neal v. Saga Shipping Co., 407 F.2d 481, 486 (5th Cir.), cert. denied, 395 U.S.
986 (1969); note 80 infra. The Kernan Court held that the common law rule requiring that
the injury be of the type that the statute is designed to prevent was not to be followed.
EDELMAN, supra note 68, at 68.

71. See note 86 infra and accompanying text.
72. 552 S.W.2d 601 (Tex. Civ. App.-Corpus Christi 1977, writ granted).
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an opportunity to establish guidelines to direct thinking in this area.
The court should recognize that there are technically three issues it
must resolve. The first issue is whether the proviso in section 53 is
incorporated into the Jones Act. The second issue is whether the
proviso as incorporated applies to "analogous maritime safety stat-
utes." The third issue is whether the United States Army Corps of
Engineers regulation is an "analogous maritime safety statute." In
reality, however, there are only two issues that the court must re-
solve because the first two issues are so interrelated that they may
be resolved simultaneously. If it is determined that the proviso in
section 53 is incorporated into the Jones Act, then, a fortiori, the
proviso must also apply to "analogous maritime safety statutes;"
otherwise, its inclusion would be meaningless because it is doubtful
that there are many railroad safety statutes that are applicable to
a maritime environment.

The issue whether the proviso in section 53 is incorporated into
the Jones Act turns on the intent of Congress. Congress arguably
intended to alter traditional maritime law by the passage of the
Jones Act. This argument is based on the fact that traditional mari-
time law applied contributory negligence to reduce an injured sea-
man's recovery rather than to completely defeat recovery.73 This is
the same effect that section 53 without the proviso has on a railroad
worker's recovery. Therefore, unless the proviso in section 53 is in-
corporated into the Jones Act, the passage of the Jones Act would
not alter maritime law at all; a maritime worker's contributory neg-
ligence would continue to reduce his recovery. Also, the Jones Act
was arguably passed to aid seamen and their dependents recover
damages for injuries to seamen.74 The need for the Jones Act arose
from the disparity between the power wielded by the master of a
ship and the subservient position of seamen and from the realization
that working conditions at sea were often quite harsh.75 Congress,
by passing the Jones Act, recognized that the master of a ship
should have an obligation to the seaman;7" therefore, the Jones Act
should be interpreted liberally as welfare legislation designed to
broaden the protection afforded seamen.77

This liberal interpretation would include the incorporation of

73. See note 34 supra.
74. See, e.g., Cortes v. Baltimore Insular Line, Inc., 287 U.S. 367, 375 (1932).

75. Id. at 377.
76. Id. at 377-78.
77. See, e.g., 27 FoDHAM L. REv. 112, 115 (1958).
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the proviso in section 53 into the Jones Act so that any contributory
negligence of a seaman would not reduce his recovery for negligence
of the master."8 Kernan v. American Dredging Co."5 is support for
this interpretation because, arguably, Kernan equates the violation
of a maritime safety regulation with a violation of the Safety Appli-
ance Act.8" Therefore, just as injured employees of railroads have an
absolute right to recover for injuries caused by their employer's
violation of the Safety Appliance Act,' seamen have the same right
to recover for violations of maritime safety regulations "analogous"
to railroad safety statutes.2

Conversely, there are arguments that the proviso in section 53
is not incorporated into the Jones Act. One argument is that the
congressional intent in passing the Jones Act was merely to provide
the seaman a means of recovery against the master of his ship83

78. The Supreme Court has stated that the Jones Act is to be liberally construed to
achieve its beneficient purposes. See also Cox v. Roth, 348 U.S. 207, 210 (1955); The Ari-
zona v. Anelich, 298 U.S. 110, 123 (1936); Cortes v. Baltimore Insular Line, Inc., 287 U.S.
367, 375 (1932); 27 FORDHAM L. REv. 112, 115 (1958).

79. 355 U.S. 426 (1958).
80. 22 NACCA L.J. 444, 446 (1958).

In sum, Kernan holds that defendant's violation of the navigation regulation,
which actually caused the seaman's death, imposed a resulting absolute liability
on the shipowner even though the regulation was designed to avoid vessel collisions
on inland waters and not minimize harm from the ignition-of-inflammable-vapor
risk. This, as the writer notes, lines up the Jones Act cases with the railroad cases
under Safety Appliance and Boiler Inspection Act cases. Phrased otherwise, Kernan
equates a violation of a Coast Guard regulation to a violation of the Federal Safety
Appliance Act, so that even though the rule violated was not designed to prevent
the casualty or specific harm resulting therefrom, liability is nevertheless imposed.

Id.
At least one state supreme court has applied a rationale similar to the Kernan rationale

to bar the consideration of contributory negligence when a maritime safety statute has been
violated and a seaman is thereby injured. Rooker v. Alaska S.S. Co., 185 Wash. 71, 53 P.2d
295 (1936). In the Rooker case, the seaman alleged that because of his employer's violation
of a statutory duty to provide a safe and warm room (46 U.S.C. § 669 [1970]), the seaman
had contracted tuberculosis. 53 P.2d at 296-97. The court determined that section 669 was a
safety statute, id. at 297, the violation of which constituted negligence as a matter of law, id.
at 298, and thereby prevented the consideration of the defense of contributory negligence. Id.
at 299-300.

The conclusion reached by the Kernan court is supported by dictum in Neal v. Saga
Shipping Co., 407 F.2d 481 (5th Cir.), cert. denied, 395 U.S. 986 (1969).

81. 45 U.S.C. § 53 (1970). Section 53 refers to violations of "any statute" enacted for
employee safety as imposing absolute liability. Id.

82. 22 NACCA L.J. 444, 446 (1958).
83. Under traditional maritime law, a seaman could not recover damages for the negli-

gence of master or crew in the navigation and control of the ship. Gilmore, supra note 46, §
6-20, at 325. After the La Follette Seaman's Act of 1915 (Pub. L. No. 63-302, 38 Stat. 1164
[1915]) had been declared not to remedy this situation (see GILMORE, supra note 46, § 6-20,
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rather than to alter drastically the traditional law of admiralty on
contributory negligence. Because the proviso in section 53 does sub-
stantially alter this aspect of admiralty law, it is not incorporated
into the Jones Act. Case law to support the argument against incor-
poration is almost nonexistent, except for Reyes v. Vantage Steam-
ship Co.," which arguably implied that a violation of a mere safety
regulation would not bar the consideration of a seaman's contribu-
tory negligence. 5 The major argument against the extension of the
proviso in section 53 to violations of "analogous maritime safety
statutes" is to point out that there is no authority for such an exten-
sion ."

If the Texas Supreme Court holds that the proviso in section
53 is incorporated into the Jones Act and that the proviso applies
to "analogous maritime safety statutes," the court then faces the
final and most difficult issue: what is an "analogous maritime safety
statute?" In trying to resolve this issue, several considerations are
relevant. The first consideration is whether the type of the safety
statute or regulation is determinative. Arguably, it was the clear
intent of Congress that section 53 should bar the consideration of

at 325-26), Congress passed the Jones Act. Gilmore, supra note 46, § 6-20, at 326. Section 51
of the FELA (45 U.S.C. § 51 [1970]) gives a right of recovery to any railroad employee for
an injury resulting from the neglgience of any officer, agent or employee of the railroad. 45
U.S.C. § 51 (1970). See 2 M. NORRIS, THE LAW OF SEAMEN § 660, at 283-84 (3d ed. 1970).

84. 558 F.2d 238 (5th Cir. 1977).
85. Id. at 238-45. The Reyes court held that the seaman's death was a result of a

violation of a Coast Guard safety regulation. Id. at 244. However, the court did not discuss
section 53 as a bar to the defense of contributory negligence. Id. at 238-45. See notes 53-60
supra.

86. For example, Neal v Saga Shipping Co., 407 F.2d 481, 486 (5th Cir.), cert. denied,
395 U.S. 986 (1969), is not a Jones Act case. Heath v. Matson Navigation Co., 333 F. Supp.
131, 134 (D. Hawaii 1971). The Neal court cited Kernan v. American Dredging Co. 355 U.S.
426 (1958), as "the leading case ... where violations of a Coast Guard navigational rule was
held to . . . preclude a finding of contributory negligence .... " Neal v. Saga Shipping Co.,
407 F.2d 481, 486 (5th Cir.), cert. denied, 395 U.S. 986 (1969). This reliance on the Kernan
case is arguably inaccurate. Heath v. Matson Navigation Co., 333 F. Supp. 131 (D. Hawaii
1971). Even though Kernan is often cited for the proposition that the violation of a safety
regulation will preclude the consideration of a seaman's contributory negligence, Kernan was
concerned only with employers liability and not the apportionment of damages under section
53. Bertholf v. Burlington N. R.R., 402 F. Supp. 171,173 (E.D. Wash. 1975); Heath v. Matson
Navigation Co., 333 F. Supp. 131, 133 (D. Hawaii 1971); EDELMAN, supra note 68, at 67; 46
ILL. B.J. 854, 856 (1957-1958). Therefore, Kernan did not alter the proposition that 100
percent liability would be imposed on the employer only for violations of the Safety Appliance
and Boiler Inspection Acts. Bertholf v. Burlington N. R.R., 402 F. Supp. 171, 173 (E.D. Wash.
1975). Finally, in Kernan, the Supreme Court did not even mention section 53 in the majority
opinion. Bertholf v. Burlington N. R.R., 402 F. Supp. 171, 173 (E.D. Wash, 1975); Heath v.
Matson Navigation Co., 333 F. Supp. 131, 133 (D. Hawaii 1971).
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contributory negligence if a railroad employee's injury is caused by
the violation of any safety statute enacted for the protection of these
workers." The clear language of section 53 states that the considera-
tion of contributory negligence shall be barred "in any case where
the violation . . . of any statute enacted for the safety of employees
contributed to the injury or death of such employee."88 Conversely,
although no qualifying language modifies the phrase "any statute,"
it has been argued that "any statute" applies only to statutes that
are in pari materia"9 with the FELA, such as the Safety Appliance
Act and the Boiler Inspection Act.90 Therefore, any "analogous mar-
itime safety statute" should, under this reasoning, be one passed
with the obvious intent of applying section 53. However, the House
and Senate Reports relating to section 53 furnish no support for this
argument.9' Further, Kernan v. American Dredging Co."2 arguably
rejects this proposition;" in Kernan the United States Supreme
Court stated that the nature of the act that was violated was not to
be a controlling consideration." This implies that if any safety act,
no matter what its purpose, is violated, absolute liability would
attach. 5

A second consideration is whether an "analogous maritime
safety statute" must be a federal statute. Some United States Su-
preme Court decisions dealing with section 53 in a railroad context
contain language suggesting that section 53 applies only to federal

87. 27 FORDHAM L. REV. 112, 114-15 (1958); 22 NACCA L.J. 444, 447 (1958).
88. 45 U.S.C. § 53 (1970).
89. See note 40 supra.
90. Kernan v. American Dredging Co., 355 U.S. 426, 441-52 (1958) (dissenting opinion).

See also 27 FORDHAM L. REV. 112, 114 (1958); 22 NACCA L.J. 444, 447 (1958).
91. H.R. REP. No. 1386, 60th Cong., 1st Sess. 6 (1908) and S. REP. No. 460, 60th Cong.,

1st Sess. 3 (1908). Neither report contains or implies that the proviso in section 53 should
apply only to violations of the Safety Appliance or Boiler Inspection Acts. The House Report
refers to "any statute enacted . . ." H.R. REP. No. 1386, 60th Cong., 1st Sess. 6 (1908). The
Senate Report refers to "any law for the promotion of... safety..." S. REP. No. 460, 60th
Cong., 1st Sess. 3 (1908). Because the FELA was passed in 1908 (45 U.S.C. § 51 [1970]) and
the Safety Appliance Act was passed in 1893 (45 U.S.C. § 1 [1970]), it can be inferred that
because neither report referred to this earlier Act, it was the intent of Congress not to limit
the applicability of the proviso in section 53 to any particular act.

92. 355 U.S. 426 (1958).
93. Id. at 436-39. See also 27 FoRDHAM L. REV. 112, 114-15 (1958); 22 NACCA L.J. 444,

447 (1958).
94. Kernan v. American Dredging Co., 355 U.S. 426, 438 (1958). The Court also stated

that the title of the act was not the touchstone from which liability would flow. Id. at 438
n.8.

95. Id. at 438-39.
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statutes; 6 however, at least one Supreme Court decision furnishes
authority that section 53 applies to maritime regulations.,7 Because
there are numerous regulatory agencies for the shipping industry, 8

it is important to define which of these regulatory bodies and regula-
tions will impose 100 percent liability on shippers.

A third consideration is the manner in which regulations and
statutes are promulgated.9 For example, the Coast Guard regula-
tion in Kernan had to be furnished to all vessels subject to the
regulation, and the Commandant of the Coast Guard had to publish
and hold public hearings on such regulations. 00 In contrast, the
statute violated in Rodriguez'"' was incorporated by reference in
regulations established by the Secretary of Defense to provide
guidelines for government procurement contracts. 02 It would seem
more reasonable to hold an employer strictly accountable for the
violation of a regulation or statute passed after public debate than
for the violation of a statute or regulation passed within the confines
of a regulatory agency. When a statute is passed subject to public
debate, the shipping industry at least has an opportunity to be
heard before a statute for which it may be held 100 percent account-
able is enacted.

A final consideration is the onerous burden that the Corpus
Christi Court of Civil Appeals decision in Rodriguez will place on
the shipping industry. The Corps of Engineers and the Coast Guard
have established and probably will continue to establish "many and
varied regulations . . . under the broad generic term 'safety',"',1 3

and shipowners "will be under a duty to comply with regulations in
order to avoid absolute accountability for employee injuries proxi-
mately caused by their noncompliance.' 014 If any maritime regula-
tory body empowered to pass safety regulations for seamen could,

96. See Urie v. Thompson, 337 U.S. 163 (1949); San Antonio & Aransas Pass Ry. v
Wagner, 241 U.S. 476 (1916); Seaboard Air Line Ry. v. Horton, 233 U.S. 492 (1914).

97. See Kernan v. American Dredging Co., 355 U.S. 426 (1958).
98. E.g., United States Coast Guard, United States Army Corps of Engineers and

Congress.
99. See note 28 supra.
100. 33 U.S.C. § 157 (1970). See note 28 supra.
101. UNITED STATES ARMY CORPS OF ENGINEERS, GENERAL SAFETY

REQUIREMENTS, CORPS OF ENGINEERS MANUAL, EM 385-1-1 (March 1, 1967) §
26.B.04. See note 28 supra.

102. Rodriguez v. B-R Dredging Co., 552 S.W.2d 601, 606 (Tex. Civ. App.-Corpus
Christi 1977, writ granted).

103. 46 ILL. B.J. 854, 857 (1957-1958).
104. Id.
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through section 53, have violations of its regulations result in 100%
liability on the owners of vessels, the owners would be confronted
with a confusing plethora of rules, regulations and statutes.

Because the Jones Act was intended as welfare legislation and
has been interpreted liberally and, further, because there is no indi-
cation that Congress intended to qualify or modify the applicability
of section 53, the Texas Supreme Court should hold that section 53
is incorporated in its entirety into the Jones Act and that section
53 applies to "analogous maritime safety statutes." Howeve-,, be-
cause of the burden that the holding in Rodriguez v. B-R Dredging
Co. 10. would impose on shipowners, the court should construe an
"analogous maritime safety statute" to be a statute analogous to the
Safety Appliance and Boiler Inspection Acts-analogous not as to
the content of the maritime safety statutes but also as to the method
and manner of promulgation. "Analogous maritime safety statutes"
should be held to include only federal statutes and not rules and
regulations put forth in the ordinary course of operations by the
various maritime regulatory bodies. Therefore, in order to achieve
a reasonable balance between the rights of an injured seaman and

105. 552 S.W.2d 601 (Tex. Civ. App.-Corpus Christi 1977, writ granted).
106. On April 12, 1978, the Supreme Court of Texas reversed the Corpus Christi Court

of Appeals and affirmed the trial court's judgment. B-R Dredging Co. v. Rodriguez, 21 Tex.
Sup. Ct. J. 318, 320 (Apr. 15, 1978). On appeal to the Texas Supreme Court, B-R Dredging
Company urged two grounds for reversal: (1) that the Corps of Engineers Safety Manual was
not a safety statute; and (2) that section 53 did not govern the award of damages. Id. at 319.
The Texas Supreme Court refused to make a determination of the applicability of section 53
to a Jones Act case. Id. However, the court did note that section 53 would only be appli-
cable if a safety statute was violated. Id.

The Texas Supreme Court based its holding on a determination that the "Corps of
Engineers Safety Manual in and of itself does not have the force and effect of law." Id.
Therefore, the incorporation by reference of the Corps of Engineers Safety Manual into the
Armed Services Procurement Regulations (see notes 7-8 supra and accompanying text) did
not elevate the Safety Manual to statutory status. Id. at 319 and 320. See notes 99-102 supra
and accompanying text.

The court also relied on general administrative law and rules of statutory construction
to hold that the Corps of Engineers Safety Manual was not a statute. Id. The court enumer-
ated the criteria that must be met before an administrative regulation achieves the status of
a statute: "(1) a statute exists which specifically authorizes the issuance of rules and regula-
tions by the agency; (2) the rule or regulation adopted is within the authority of the agency;
and (3) the rule or regulation is adopted according to the procedure prescribed by stat-
ute .. " Id. at 319-20. The court concluded that the Corps of Engineers Safety Manual
did not meet these criteria. Id. The court noted that the Corps of Engineers Safety Manual
had neither been published in the Federal Register nor in the Code of Federal Regulations
and stated that this failure of the Corps of Engineers Safety Manual to be adopted as required
by statute was most significant in the court's decision to reverse the court of appeals. Id.
at 320. See notes 103-106 supra and accompanying text.
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the rights of his employer, the Texas Supreme Court should reverse
the court of appeals' decision.

Larry Bracken


