
ANTITRUST
The general objective of antitrust laws, stated rather simply, is

to promote competition,' and there are at least three rationales for
this pro-competition concept. The first is historic; the origin of the
commitment to competition arose from the populist ideal that all
should have free access to the market.2 A second rationale is that
competition works to keep markets operating in more socially ac-
ceptable ways.' For example, competition promotes more efficient
resource allocation and more efficient methods of production and
distribution.' Third, it is believed that competition encourages de-
sired social goals other than better market performance.5 Such goals
include dispersal of private power and maintenance of the greatest
possible amount of economic opportunity. As can be seen from the
above, competition is not a self-defining idea. Yet, the definition of
competition is the key in determining how antitrust laws are to be
applied.' To provide more objective guidelines in the area of anti-
trust law, Congress has enacted two basic legislative provisions: the
Sherman Act8 and the Clayton Act.'

I. SHERMAN ACT

The most important antitrust legislation is the Sherman Act of
1890, and it is divided into two parts. Section 1)0 deals with restraint
of trade, and section 2" deals with monopolization.

A. Section 1: Restraint of Trade

Section 1 states that "[e]very contract, combination . . .or
conspiracy, in restraint of trade or commerce among the several
States, or with foreign nations, is hereby declared to be illegal.' 2

In Golf City, Inc. v. Wilson Sporting Goods Co.,' 3 the Fifth Circuit

1. L. SULLIVAN, HANDBOOK OF THE LAW OF ANTITRUST § 5, at 20-21 (1977) (hereinafter
cited as L. SULLIVAN).

2. Id.
3. Id.
4. Id.
5. Id.
6. Id.
7. Id.
8. 15 U.S.C. §§ 1-7 (1970).
9. 15 U.S.C. § 12-27 (1970).
10. 15 U.S.C. § 1 (1970).
11. 15 U.S.C. § 2 (1970).
12. 15 U.S.C. § 1 (1970).
13. 555 F.2d 426 (5th Cir. July, 1977).
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interpreted section 1 and stated that it is directed at "joint ac-
tion." 4 In other words, the statute requires action that is under-
taken by two or more persons acting for their common interest. 5 In
this case, plaintiff brought suit against Wilson and the PGA, alleg-
ing that the requisite "joint action" was present and that the defen-
dants had, therefore, violated section 1.1

In the United States, golf equipment merchandising is two-
tiered; one tier is pro-line and the other is store-line equipment.
Manufacturers (including defendant-Wilson) generally restrict sales
of their pro-line equipment to pro-shops, but store-line equipment
is sold in any retail outlet meeting credit criteria. The PGA is a
trade association of golf pros, and its members account for nearly
50% of the pro shops in the United States.'7 Plaintiff-Golf City, a
retail outlet, tried to gain an inventory of pro-line equipment from
the manufacturers (including Wilson). After being rebuffed in these
attempts, plaintiff brought this action. 8

The court in Golf City had to determine whether joint action
was present in this case. The court noted that the mere fact that
substantially all of the manufacturers approached by plaintiff re-
fused to deal with plaintiff would not establish an inference of con-
spiracy. 9 Such a refusal to deal is as consistent with the presence
of independent decisions by competitors as with the presence of
interdependent decisions made jointly by them. Additional facts or
circumstances are necessary to show that the decisions were interde-
pendent and, therefore, sufficient to raise an inference of a conspir-
acy. In Golf City, the evidence offered to show joint action was
primarily a number of documents that illustrated defendant-PGA's
efforts to stop bootleg sales to retail stores, called leakage., The
court observed that in United States v. General Motors Corp.2 at-
tempts to stop leakage were held to violate section 1.22 However, in
Golf City, the plaintiff's liability theory did not appear to include
antileakage efforts as a separate source of injury; rather, plaintiff

14. Id. at 431.
15. BALLENTINE'S LAw DICTIONARY 675 (3d ed. 1969).
16. Golf City, Inc. v. Wilson Sporting Goods Co., 555 F.2d 426, 430 (5th Cir. July, 1977).
17. Id. at 429-30.
18. Id.
19. Id. at 431.
20. Id. Leakage occurs when those who are participants in a restriction take part in sales

outside of the permitted conduct. See Golf City, Inc. v. Wilson Sporting Goods Co., 555 F.2d
426, 428 (5th Cir. July, 1977).

21. 384 U.S. 127 (1966).
22. Id. at 140-41.
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only pointed to such efforts to establish a conspiracy in the manu-
facturer's refusals to deal with him. 3 The court found that no
"intuitive" link existed between the antileakage efforts and a con-
clusion that the sales policies resulted from a conspiracy and, as a
result, ruled in favor of the defendants."

Certainly there is a link between the antileakage efforts and the
pro-line equipment sales policies because both restrict sales of pro-
line equipment to pro-shops. However, it seems erroneous to base
the inference of a later conspiracy solely upon the existence of a
prior conspiracy (here, antileakage efforts)." The court decided that
the use of antileakage efforts was compatible with the presence of
sales policies that were unilaterally formulated and were prompted
as a means to engage in non-price competition. In fact, the Golf City
court found substantial evidence indicating that these sales policies
were formulated unilaterally. For example, defendant-Wilson
showed that each manufacturer established its policy at different
times, that the pro-line equipment sales were not limited to PGA
members, and that the policies were such that one manufacturer,
alone, could maintain his policy even though all the manufacturers
did not agree." The latter point is important because actions that
are against the apparent economic self-interest of an alleged con-
spirator may raise an inference of conspiracy.27 Also, actions in one's
self-interest may cause an inference of conspiracy to arise if the
actions are done in concert with another."

If joint action is found, section 1 may be invoked if the action
is in restraint of trade. However, not every restraint of trade is
prohibited under section 1; instead, it has generally been held that
the section prohibits only "unreasonable" restraints on competi-
tion. 29 This standard, labeled the rule of reason, calls upon courts
to judge shades and gradations of competitive impact, a very diffi-
cult inquiry.30 The Fifth Circuit recently applied the rule of reason

23. Golf City, Inc. v. Wilson Sporting Goods Co., 555 F.2d 426, 432 (5th Cir. July, 1977).
24. Id. at 435.
25. Id.
26. Id.
27. Id., citing Modem Home Inst., Inc. v. Hartford Accident & Indem. Co., 513 F.2d

102, 111 (2d Cir. 1975).
28. Golf City, Inc. v. Wilson Sporting Goods Co., 555 F.2d 426, 435 (5th Cir. July, 1977).

The court decided this case in the context of determining if the lower court's findings were
adequate under rule 52(a) F.R.C.P. Id. at 432.

29. Chicago Board of Trade v. United States, 246 U.S. 231 (1918); Standard Oil Co. v.
United States, 221 U.S. 1 (1911); Kentucky Fried Chicken Corp. v. Diversified Packaging
Corp., 549 F.2d 368 (5th Cir. Mar., 1977).

30. L. SuiLuvAN, supra note 1, § 68, at 187.
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in at least two cases.
In Kentucky Fried Chicken Corp. v. Diversified Packaging

Corp.,3 plaintiff-franchisor (Kentucky Fried Chicken) had a fran-
chise agreement that required the franchises to buy various supplies
and equipment from plaintiff or from sources approved by plaintiff.
This approval, as was stipulated in the agreement, was not to be
unreasonably withheld, and, in fact, plaintiff had never refused a
request to approve a supplier. Defendant-supplier (Diversified
Packaging Corp.), however, had never requested plaintiff's approval
to be a source; rather, it had used plaintiff's trademarks without the
latter's consent.32

The Fifth Circuit initially stated that the burden of proof on the
restraint's unreasonableness is on the antitrust complainant (defen-
dant here). In applying this rule to the present case, the Fifth Cir-
cuit held that the defendant had failed to show that plaintiff's ar-
rangements had adversely affected competition. For example, not
a single supplier had been excluded from the market. Also, no nar-
rowing of negotiations between a franchisee and his supplier had
occurred in any respect. Finally, while the approved-source require-
ment was not a boon to competition, it was found to have as little
negative impact as possible.3

The court went on to state that even if the plaintiff's conduct
had been shown to adversely affect competition, there would still be
no violation of the rule of reason if its action was designed to control
the quality of the franchisee's product .3 The issue then would be
whether the resultant gain in quality outweighed the attendant det-
riment to competition. 35 Here, plaintiff attempted to justify its ap-
proved source requirement as a quality control device .3 The court
noted that quality control of franchisee's produce certainly affected
the plaintiffs reputation and its future success and that the plain-
tiff, therefore, possessed a legitimate interest in the requirement. 37

It is important to note that, in this context,3 the antitrust complain-

31. 549 F.2d 368 (5th Cir. Mar., 1977).
32. Id. at 373. The plaintiff alleged trademark infringement and unfair competition by

the defendant. Defendant counterclaimed against plaintiff, asserting the presence of an ille-
gal tying arrangement. Id. at 377.

33. Id. at 380.
34. Id.
35. Id.
36. Id.
37. Id.
38. In other words, quality control may be introduced as an element in a decision

concerning whether the antitrust-defendant's conduct is in accord with the rule of reason. Id.
at 381.
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ant bears the burden of proof on the restraint's unreasonableness.39

As a result, plaintiff's reliance here on the quality control rationale
was not misplaced merely because less burdensome alternatives for
quality control were available. The presence of such alternatives
was a factor in the rule of reason analysis but was not necessarily
decisive.10

The Fifth Circuit also considered the rule of reason in Hatley
v. American Quarter Horse Association.4' Here, Hartley applied to
the American Quarter Horse Association (AQHA) for registration of
a colt, and the AQHA denied registration, basing its denial on an
interpretation of its rules.4" Addressing itself to the questioned
AQHA rule, the court found that the denial of registration did not
violate the rule of reason because the differentiation in the AQHA
rule between quarter horses and other types of horses was a legiti-
mate means of attempting to improve the breed.43

A question then arose whether the manner in which this legiti-
mate AQHA rule had been applied violated the rule of reason." The
court noted that in Silver v. New York Stock Exchange15 the Su-
preme Court had found a violation of the rule of reason when the
manner of termination of the opportunity to participate on the Ex-
change was found to be unjustifiable." The Silver Court empha-
sized the use of ex parte information by the Exchange, the absence
of input by the applicant, and the failure of the Exchange to explain
the decision reached.4" In Hatley, though, AQHA's information
came primarily from plaintiff; he had been alerted that there was a
problem with the colt's registration qualifications under the AQHA
rule, and he had been told the reason for the horse's rejection.48

Hence, the Hatley court found no violation of this Silver criteria.9

The Silver Court, however, also focused on the fact that the
Exchange provided hearings for members, who had allegedly vio-
lated Exchange rules. Although the plaintiff in that case was not a
member of the Exchange,5 the Court found that nonmembers were

39. Id.
40. Id.
41. 552 F.2d 646 (5th Cir. May, 1977).
42. Id. at 648.
43. Id. at 653.
44. Id.
45. 373 U.S. 341 (1963).
46. Id. at 361.
47. Id.
48. Hatley v. American Quarter Horse Ass'n, 552 F.2d 646, 653 (5th Cir. May, 1977).
49. Id.
50. 373 U.S. 341, 363 n.15 (1963).
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also entitled to hearings."' In Hatley, the plaintiff was a member of
the association, but no formal hearing provision existed. Thus,
AQHA violated this part of the Silver holding: The plaintiff in this
case, though, did not request such a hearing. The Fifth Circuit
viewed this failure to be significant in light of the following language
in Silver:5"

[The] aims of the statutory scheme of self policing . . . are de-
feated when an exchange exercises its tremendous economic power
without explaining its basis for acting, for the absence of an obliga-
tion to give some formal notice and, if timely requested, a hearing
creates a great danger of perpetration of injury that will damage
public confidence in the exchanges. 3

Because the plaintiff had failed to request a hearing, the Hatley
court found that no violation of the Silver Court holding had oc-
curred .

An inquiry into the reasonableness of the restraints on competi-
tion is the general rule.55 However, certain agreements or practices
are conclusively presumed to be unreasonable and, therefore, illegal
without a detailed inquiry into the precise harm caused by them or
into the business reason for their use. This presumption arises be-
cause of their pernicious effect on competition and the lack of any
redeeming virtue in these agreements or practices." In Northern
Pacific Railway v. United States,57 the United States Supreme
Court stated:

[This rule of per se unreasonableness] makes the types of re-
straints . . . proscribed by the Sherman Act more certain [which
is] to the benefit of everyone concerned, . . . [and] it also avoids
the necessity of an incredibly complicated and prolonged economic
investigation into the entire history of the industry involved, as
well as related industries in an effort to determine at large whether
a particular restraint has been unreasonable.5 8

51. Id.
52. Hatley v. American Quarter Horse Ass'n, 552 F.2d 646, 653 (5th Cir. May, 1977).
53. Silver v. New York Stock Exch., 373 U.S. 341, 361 (1963) (emphasis by the Hatley

court).
54. Hatley v. American Quarter Horse Ass'n, 552 F.2d 646, 653 (5th Cir. May, 1977).
55. See note 29 supra.
56. Northern Pac. Ry. v. United States, 356 U.S. 1, 5 (1958); Kentucky Fried Chicken

Corp. v. Diversified Packaging Corp., 549 F.2d 368, 374 (5th Cir. Mar., 1977).
57. 356 U.S. 1 (1958).
58. Id. at 5.

870 [Vol. 9:865
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Many different practices have been found by the courts to be per
se illegal. Those considered by the Fifth Circuit this year were the
following: (1) territorial and customer restrictions; (2) profit sharing
and price fixing; (3) group boycotts; and (4) tying arrangements.

Territorial and customer restrictions were examined by the
Fifth Circuit in three different cases. The first was Response of
Carolina, Inc. v. Leasco Response, Inc.59 In United States v. Arnold
Schwinn & Co.,6 0 the Supreme Court held territorial or customer
restrictions upon resale to be per se violations." In Response, the
Fifth Circuit noted that there apparently was no express contractual
restriction in Schwinn because the Supreme Court in that opinion
did not quote language from any agreement.2 Instead, the Schwinn
Court seemed to rely on the firm and resolute enforcement of the
restriction to find a per se violation of the Sherman Act. 3 The Fifth
Circuit found Schwinn to be limited in its application and relevant
only when no contract exists. As a corollary to this limitation,
when a territorial or customer restriction is created by a contract, a
per se violation is present whether or not the restriction has been
enforced. 5 In Response, the Fifth Circuit found that there was a
contract creating vertical limitations; hence, there was a per se
violation."6

While the court in Response spoke of restrictions in broad
terms, the court in In Re Yarn Processing Patent Validity
Litigation 7 examined the manufacturer's right to choose customers
in the context of a patent. 68 The Fifth Circuit held that a patented
monopoly (allowed under patent law) ceases after the first sale of

59. 537 F.2d 1307 (5th Cir. Sept., 1976). Here there was a franchise agreement; franchi-
see was granted exclusive rights to market the service using franchise-controlled computer
hardware together with a license to use the "Response" name within an area of primary
responsibility. The agreement did not bar extraterritorial sales by franchisees, but there was
to be a higher royalty payment to franchisor if franchisee sold outside of the area. Id. at 1310-
11.

60. 388 U.S. 365 (1967).
61. Id. at 382.
62. Response of Carolina, Inc. v. Leasco Response, Inc., 537 F.2d 1307, 1314 (5th Cir.

Sept., 1976).
63. United States v. Arnold Schwinn & Co., 388 U.S. 365, 372 (1967).
64. Response of Carolina, Inc. v. Leasco Response, Inc., 537 F.2d 1307, 1318 (5th Cir.

Sept., 1976).
65. Id.
66. Id. at 1318. The only question then remaining was whether the limitation here was

a territorial restriction. Id. at 1319.
67. 541 F.2d 1127 (5th Cir. Nov., 1976). This was a case involving a question of patent

misuse. Id. at 1130.
68. Id. at 1130-32.
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the patented article. 9 Under this rule, antitrust restrictions are per-
missible when applied to a manufacturing licensee (as here), but not
when applied to the purchaser of a patented article. 0

In dealing with a closely related area, franchising, the court in
Universal Brands, Inc. v. Philip Morris, Inc.7" initially recognized
the general rule that a manufacturer has the right to choose to whom
it will sell.7" Applying this rule to the franchise area, the court found
it was not a per se violation for a manufacturer or supplier to grant
an exclusive franchise to a distributor even if this results in the
elimination of another distributor.7 3 Also, no per se violation occurs
if the manufacturer or supplier contracts, combines, or conspires
with another to terminate an exclusive franchise, thus causing the
end of the supply to a former distributor." The manufacturer's dis-
cretion, however, is not unfettered. For example, if the refusal to sell
is merely a device to fix prices to acquire a monopoly to boycott, or
to establish market dominance and drive out competitors, it will be
found illegal.7" Here, the court found no antitrust violation because
none of the forbidden purposes for refusing to sell were present.7'

In addition to dealing with customer restrictions, the Fifth Cir-
cuit in In Re Yarn Processing Patent Validity Litigation77 also con-
sidered whether there was a per se violation because of profit sharing
and price fixing. In a profit sharing case, each participant receives
the benefit of excess revenues and shares the burden of expenses.
By its nature, this arrangement might effectively remove any incen-
tive to find alternatives or a market for such if the alternatives are
developed.7 8 As to profit sharing, the court found a crucial element
of a profit sharing violation missing because there was no predeter-
mined division of actual profits, i.e., no guarantee of a set portion
of any profit.79

69. Id. at 1135.
70. Id.
71. 546 F.2d 30 (5th Cir. Jan., 1977). After an existing distributorship contract between

Lowenbrau and Hans Holterbosch expired, defendant Philip Morris began marketing Lowen-
brau. Plaintiff had been a distributor of beer for Holterbosch, but was displaced by defendant.
Plaintiff never had a contract with either Lowenbrau or defendant-only with Holterbosch.
Id. at 32.

72. Id. at 33.
73. Id.
74. Id.
75. Id.
76. Id.
77. 541 F.2d 1127'(5th Cir. Nov., 1976).
78. Id. at 1135.
79. Id.
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To the extent that In Re Yarn Processing Patent Validity
Litigationm concerned price fixing, the Fifth Circuit acknowledged
that a patentee normally can license others to manufacture his pat-
ent and fix the prices for which the products are sold." That general
rule will not apply, however, where two or more patentees fix the
prices of products that incorporate several independently-owned
patents.82 Because the general rule did not apply in this case, the
question remained whether an identifiable form of price fixing was
shown from the facts." Here a form of price fixing was shown. 4 In
In Re Yarn the sales price had two elements. 5 One element was
fixed whereas the other was competitively set. Therefore, an indi-
vidual manufacturer could grant a price concession on the competi-
tive element and offset the fixed element's effect. The court held,
though, that competition on one or more terms of a contract (the
competitive element of the price) would not obviate a combination
among competitors to fix a separate term of the contract. Thus, a
per se violation exists where there is a price fixing combination even
though there is competition as to one element of the price. 7

Occasionally, after having found a violation, the courts are
called upon to decide whether a specific form of price fixing can
have a favorable impact on competition. The Fifth Circuit, in Royal
Drug Co. v. Group Life & Health Insurance Co.,88 joined other courts
in admitting that the public might benefit from a price fixing ar-
rangement. However, the courts generally hold that these benefits
last only as long as the parties to the arrangement agree to continue
the benefit. 9 Further, the Fifth Circuit noted that Congress had
foreseen that the power to fix prices might not always be beneficially
used after the competitor is out of business. As a result, the Fifth
Circuit has given no credence to the argument of a beneficial price
fixing. 0

Another per se violation the Fifth Circuit considered was the

80. 541 F.2d 1127 (5th Cir. Nov., 1976).
81. Id. at 1135.
82. Id.
83. Id.
84. Id. at 1136.
85. The two elements of the price were the initial price of the patented machine and

the royalty payments. Id.
86. Id.
87. Id. at 1137.
88. 556 F.2d 1375 (5th Cir. Aug., 1977).
89. Id. at 1386.
90. Id.
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group boycott. There were two cases in this area, Hatley v. Ameri-
can Quarter Horse Association,9' and Yoder Brothers Inc. v.
California-Florida Plant Corp. 92 In Hatley, the court relied on Silver
v. New York Stock Exchange 3 and noted that a boycott, "absent
any justification derived from the policy of another statute or other-
wise," would be a per se violation. 4 The term "or otherwise" has
been held to mean that the presence of a statute is not necessary to
avoid the per se rule as applied to group boycotts." Applying this
rule, the Hatley court held that where an industry necessarily re-
quires some interdependence and cooperation, the per se rule should
not be indiscriminately applied.99 In such a situation, the court,
using basically a factual determination, should consider the pro-
ferred justification. 7 Here, the court found that there was no per se
violation because the definition of a quarter horse was a power that
the AQHA, as a sanctioning body, could use. 8 The court found
additional support for its position in E. A. McQuade Tours, Inc. v.
Consolidated Air Tours Manual Committee." In that case, the Fifth
Circuit held that the applicability of the per se rule was based on
the purpose and effect of the arrangement in question. 00 Therefore,
though use of the per se rule avoids exhaustive rule of reason analy-
sis, it should not be used without at least minimal indicia of anti-
competitive purpose or effect.' 0 '

In Yoder, the Fifth Circuit reiterated that the determination of
whether a group boycott exists rests upon an ascertainment of
whether the presence of exclusionary or coercive conduct warrants
viewing the questioned arrangements as a naked restraint of
trade.'0 2 Of the three categories of collective refusals to deal, which
were deemed to be per se violations in McQuade, the Yoder court

91. 552 F.2d 646 (5th Cir. May, 1977).
92. 537 F.2d 1347 (5th Cir. Sept., 1976).
93. 373 U.S. 341 (1963).
94. Hatley v. American Quarter Horse Ass'n, 552 F.2d 646, 652 (5th Cir. May, 1977),

citing Silver v. New York Stock Exch., 371 U.S. 341, 348-49 (1963).
95. Hatley v. America Quarter Horse Ass'n, 552 F.2d 646, 652 (5th Cir. May, 1977).
96. Id.
97. Id. The court noted that in some sporting enterprises a few rules are necessary for

survival. Id.
98. Id.
99. 467 F.2d 178 (5th Cir. 1972).
100. Id. at 187.
101. Hatley v. American Quarter Horse Ass'n, 552 F.2d 646, 653 (5th Cir. May, 1977).

The court found the minimal indicia of anticompetitive purpose or effect to be missing. Id.
102. Yoder Bros. v. California-Fla. Plant Corp., 537 F.2d 1347, 1364 (5th Cir. Sept.,

1976).
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found one closely analogous to the present facts. 0 This category
involved a combination intended to coercively affect the trade prac-
tices of the boycott victims and not those of direct competitors., 4

The court found a couple of factors relevant in finding a naked
restraint of trade. First, all buyers wishing access to the product had
to sign an agreement not to dispose of it to a non-signatory. Also,
there was a right to audit members' books and to place other restric-
tions on members' business practices. 05 Because of these restric-
tions, the court found that a restraint of trade was present in the
instant case. 06

The bulk of per se practices with which the Fifth Circuit dealt
were tying arrangements. In Response of Carolina, Inc. v. Leasco
Response, Inc.,"' the court stated that a tying arrangement 8 exists
when one imposing the tie has sufficient economic power in the
tying product to appreciably restrain free competition in the tied
product market and when a substantial amount of interstate com-
merce is affected by the tying arrangement. 10 In addition to these
commonly stated requirements, the Fifth Circuit held that the req-
uisite economic power must actually be used to coerce the purchase
of the tied product."10 In some cases, this coercion can be established
by the existence of an express contractual condition. Where such a
condition is missing, however, coercion must be established in an-
other way."' The court noted that in establishing coercion, where no
express contractual condition exists, the line between persuasive
selling techniques and coercion might not always be clear and a fact
question might arise. In Response, the court found no evidence of a
coercive situation. 1 2

103. Id.
104. Id. at 1365. The other two categories were situations involving horizontal combina-

tions among traders at one level of distribution, which were intended to exclude direct com-
petitors from the market, and vertical combinations among traders, which were intended to
exclude direct competitors of members of the combination from the market. E.A. McQuade
Tours, Inc. v. Consolidated Air Tours Manual Comm., 467 F.2d 178, 186 (5th Cir. 1972).

105. Yoder Bros. v. California-Fla. Plant Corp., 537 F.2d 1347, 1365 (5th Cir. Sept.,
1976).

106. Id.
107. 537 F.2d 1307 (5th Cir. Sept., 1976).
108. A tie is present when the seller refuses to sell a product that the buyer wants (tying

product) unless the buyer also purchases another product (tied product). L. SULLIVAN, supra
note 1, § 150, at 431.

109. Response of California, Inc. v. Leasco Response, Inc., 537 F.2d 1307, 1327 (5th Cir.
Sept., 1976).

110. Id.
111. Id. at 1328.
112. Id. at 1329.
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In Heatransfer Corp. v. Volkswagenwerk, A. G.,"I the Fifth Cir-
cuit was faced with a best efforts clause.' The court initially noted
that a best efforts clause alone would not establish a tying arrange-
ment. Rather, the court decided it must look not only at the clause,
but also at the circumstances surrounding the use of the clause to
determine if an antitrust violation has occurred." 5 The court also
had to deal with the Response coercion requirement,"' but it sought
to distinguish Response from the instant situation, indicating that
Response was a suit by a franchisee against a franchisor whereas an
independent supplier of a franchisee brought suit against the fran-
chisor in Heatransfer. In a Response-type action, a party alleges
that a contract is illegally enforced against it or that the contract is
illegal on its face. In that situation, courts are reluctant to find the
contract illegal absent fairly strong evidence of coercion." 7 In con-
trast, in the Heatransfer-type situation, foreclosure from the market
is more important than coercion."' The Heatransfer court found the
record supported a jury finding that the best efforts clause, as im-
plemented, was an arrangement constituting a per se violation."9

The Fifth Circuit, in Imperial Point Colonades Condominium
v. Mangurian, 110 was presented with an unusual twist in a tie. In this
case, there was an agreement between Drexel and plaintiffs that if
plaintiffs wished to buy A from Drexel, they must buy B from Man-
gurian, who was not a party to the agreement but who was the sole
shareholder and president of Drexel.'2 ' The court, in dictum, stated
that where a plaintiff by contract with one defendant must buy a
tied product from a legally separate but controlled or controlling
defendant and such tying agreement is unlawful, both defendants

113. 553 F.2d 964 (5th Cir. June, 1977).
114. Id. at 977. Plaintiff complained that it was foreclosed from the Volkswagen air

conditioner market as a result of defendant's and defendant's subsidiary's actions (acquisi-
tions and market restrictions). Id. at 973-75.

115. Id. at 977.
116. Id. at 978. See notes 102-07 supra and accompanying text.
117. Heatransfer Corp. v. Volkswagenwerk, A.G., 553 F.2d 964, 978 (5th Cir. June,

1977).
118. Id. Coercion appears to be less important in the situation of an independent sup-

plier because his relationship with the franchisor is not such as to lend itself to coercion, at
least not to the extent present in the relationship of the franchisor-franchisee. Rather, in the
independent supplier situation, the antitrust problem arises because the independent sup-
plier has been excluded from the market.

119. Heatransfer Corp. v. Volkswagenwerk, A.G., 553 F.2d 964, 978 (5th Cir. June,
1977).

120. 549 F.2d 1029 (5th Cir. Apr., 1977).
121. Id. at 1042.
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are liable because of the agreement. 2

In Kentucky Fried Chicken Corp. v. Diversified Packaging
Corp., 23 the Fifth Circuit took notice of the traditional tie definition
and its two requirements. However, the court also held that in a
tying agreement the seller's behavior had to be of the type found
insufferable in prior tying cases. That is, the court will take into
account the principal evils of a tie in making its determination.'24

These evils are the foreclosure of the tying party's competitors from
a segment of the tied product market and deprivation of the tied
parties of the advantage of shopping around.'25 In Kentucky Fried
Chicken, the tied product was a franchise, and franchise suppliers
were the tied products. 26 The court held that the franchise area is
not exempt from tying principles despite legitimate reasons existing
for restraining the franchisee's choice in the tied product. 27 The
franchisor may, however, have a significant defense because he is
still free to show that the tie is necessary to control the quality of
the ultimate product sold to consumers.'28 In presenting this de-
fense, the franchisor must show that the tie is the least burdensome
means of attaining the goal of quality control. As a result, this
defense generally fails because the specification of type and quality
of product provides sufficient protection. In fact, this defense only
succeeds when the specifications for a substitute are so detailed that
the specifications cannot be practically supplied to anyone else.2 9

In Kentucky Fried Chicken, the Fifth Circuit again noted that
the tie need not be in writing: it can be established where the prac-
tice of coercing the purchase of the tied product is proved.3 0 How-
ever, the court distinguished between coercion to buy from the fran-
chisor and coercion to buy from an approved source in whom the
franchisor has no interest and receives no commission. 3' Where, as
here, the franchisor has no interest and receives no commission, the

122. Id. at 1043.
123. 549 F.2d 368 (5th Cir. Mar., 1977).
124. Id. at 375. Compare how quality control attempts fared under the rule of reason.

See notes 34-40 supra and accompanying text.
125. Kentucky Fried Chicken Corp. v. Diversified Packaging Corp., 549 F.2d 368, 375

(5th Cir. Mar., 1977).
126. Id.
127. Id. at 376.
128. Id.
129. Id., citing Standard Oil Co. v. United States, 337 U.S. 293, 306 (1949).
130. Kentucky Fried Chicken Corp. v. Diversified Packaging Corp., 549 F.2d 368, 377

(5th Cir. Mar., 1977).
131. Id.
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court concluded that the arrangement lacks the principal evils of a
tie.

32

Many years have passed since the establishment of a dichotomy
between those situations that bring into play the rule of reason and
the instances in which the per se rule is applied.- ' The dichotomy
has been observed and applied by both the Supreme Court and the
courts of appeals, including the Fifth Circuit. 3 ' During this time,
the rule of reason and the per se rule have been initially considered
in every court's opinion.' 3

1 No sooner than this has been done,
though, than the court begins to struggle with and twist the defini-
tions, trying to find a means to escape the per se rule in situations
in which the court believes its application would be too harsh and
unrealistic in light of economic realities.'36 Once freed of the per se
rule, the court is then faced with the much more flexible but more
elusive rule of reason in reaching its decision. In 1977, however, the
Supreme Court provided some guidance in this area-at least as to
vertical restraints. 1

37

In Continental T. V., Inc. v. GTE-Sylvania, Inc.,' 5 GTE had
adopted a plan whereby it would sell directly to a select group of
franchised retailers. Under its plan, GTE limited the number of
franchises granted in any given area and required each franchisee
to sell only from its franchised location."' The antitrust complain-
ant alleged that section 1 of the Sherman Act was violated by the

132. Id. at 378-79. The court also held it was not ready to find the approved clause so
devoid of redeeming value as to be labeled a per se violation. The court believed a system of
independent franchisees, whose choice is somewhat restricted, may be better than a system
in which the outlets are all owned by a national firm. Further, the court wished to proceed
carefully lest it unduly handcuff the franchisor without attaining discernible competitive
benefits. Id. at 379-80.

133. See Northern Pac. Ry. v. United States, 356 U.S. 1 (1958).
134. See notes 29-132 supra and accompanying text.
135. Id.
136. See, e.g., Kentucky Fried Chicken Corp. v. Diversified Packaging Corp., 549 F.2d

368 (5th Cir. Mar., 1977).
137. Continental T.V., Inc. v. GTE Sylvania, Inc., 97 S. Ct. 2549 (1977). An example

of a vertical restraint is a vertical price fixing agreement. This is an agreement between a
manufacturer or dealer of an article and the purchaser who buys said article for resale in the
course of his business. This agreement is made with the purpose of controlling the resale price.
BALLENTINE'S LAW DICTIONARY 1339 (3d ed. 1969). On the other hand, a horizontal agreement
is an agreement entered into by competing manufacturers or dealers in an attempt to control
the market price of a commodity. BALLEnrINE'S LAw DICTIONARY 567 (3d ed. 1969).

138. 97 S. Ct. 2549 (1977). For a more in-depth treatment of this case and its possible
ramifications see Comment, Franchising and Vertical Customer-Territorial Restrictions:
GTE Sylvannia and the Demise of the Social Goals of the Sherman Act, 9 TEx. TECH L. REV.
267 (1978).

139. Continental T.V., Inc. v. GTE Sylvania, Inc., 97 S. Ct. 2549, 2552 (1977).

[Vol. 9:865



ANTITRUST

entering into and enforcing of the franchise agreement, which pro-
hibited the sale of GTE's product from any location other than that
specified.'4

In GTE, because title passed from GTE to Continental, the
Schwinn per se rule was found by the GTE Court to apply factually
unless this case was outside its prohibition against a manufacturer
attempting to limit a retailer's freedom as to where and to whom it
will resell.' 4 ' In intent and competitive impact, the restriction in
Schwinn was found indistinguishable from the restriction present in
GTE. Both limited the retailer's freedom to resell the product as he
wished. That Schwinn was a customer restriction and GTKwas a
territorial restriction was found to be irrelevant to functional anti-
trust analysis. The finding that Schwinn was indistinguishable
from the present case compelled the Supreme Court to reconsider
Schwinn."21

In GTE, the Court found the issue to be whether Schwinn could
be justified under Northern Pacific or whether vertical restraints
come within the Northern Pacific per se definition.' The Court
initially noted that the market impact of vertical restraints is com-
plex due to their simultaneous potential to reduce intrabrand com-
petition and to increase interbrand competition.'44 Vertical re-
straints have the effect of reducing intrabrand competition by limit-
ing the number of sellers of a particular product competing for the
business of the buyers.'45 However, such restraints promote inter-
brand competition by allowing the manufacturer to achieve certain
efficiencies in his product distribution. 4 ' Yet, the Schwinn Court
had not distinguished the challenged restraints based on their po-
tential harm to intrabrand competition or benefit to interbrand
competition. Rather, the key in Schwinn was the passage of title; if
title did not pass, the rule of reason applied to the restrictions. 47

The Court in GTE examined the Schwinn Court's distinction

140. Id. at 2553.
141. Id. at 2555.
142. Id. at 2556. The court was only concerned here with non-price vertical restrictions.

The court held that the per se illegality of price restrictions was firmly established and
involved different analysis and policy. Id. at 2558 n.18.

143. Id. at 2558.
144. Id. at 2558-59.
145. Id. at 2560.
146. Id.
147. Id. at 2558-59. The justification for finding a per se violation might be that in a

sales transaction, the title to the product has passed to another and, therefore, the transferor
no longer has a legally recognizable justification for his continued control over the product
whereas in a non-sales transaction, where title is not passed, there might be a reasonable
justification for continued exercise of control.
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between sale, where no justification was found to exist, and non-sale
transactions, where the court looked at the proferred justification.
The Court believed this distinction was an attempt to deal with a
perceived intrabrand harm and interbrand benefit in the re-
straints. 4 The GTE Court found that no analytical support for the
Schwinn Court's sale-non-sale distinction was present in that
opinion. Further, the Court found the Schwinn distinction to be at
odds with a concern for the ability of smaller firms to compete
effectively with larger firms. 49 The result of this analysis was the
Court's finding that the Schwinn distinction was inadequate to jus-
tify the application of a per se rule in some cases and the rule of
reason in others.150

The Court then had to decide whether to apply Schwinn or to
abandon it.' To make this determination, the Supreme Court rev-
erted to prior standards to decide if vertical restraints are per se
illegal. 5 ' Initially, the Court noted that such restrictions in various
forms are widely used in the market place and that substantial
authority supports the vertical restriction's economic utility, with
relatively little authority to the contrary.'53 Therefore, having found
no persuasive authority for expanding Schwinn, the Court con-
cluded that its per se standard for vertical restrictions in general
must be discarded.'54 The Court found a lack of evidence that this
vertical restraint or vertical restraints in general had or would have
a pernicious effect on competition or lacked any redeeming value. 5

Nevertheless, the Supreme Court stressed that in a particular re-
straint case a court might still find a per se violation. But, the
application of that standard will be limited because such a depar-
ture from the rule of reason must be based on a "demonstrable
economic effect rather than . ..upon formalistic line drawing."''5

The GTE case heralds a return to the rule of reason in vertical
restriction cases under section 1.' The Fifth Circuit decisions dis-

148. 97 S. Ct. 2549, 2558-59 (1977).
149. Id. at 2561-62.
150. Id.
151. Id. at 2562.
152. White Motor Co. v. United States, 372 U.S. 253 (1963); Northern Pac. Ry. v.

United States, 356 U.S. 1 (1958). Both cases were relied on by the GTE court. Continental
T.V., Inc. v. GTE Sylvania, Inc., 97 S. Ct. 2549, 2562 (1977).

153. Continental TV., Inc. v. GTE Sylvania, Inc., 97 S. Ct. 2549, 2562 (1977).
154. Id.
155. Id.
156. Id.
157. The GTE case does not- apply to horizontal restrictions in the context of section 1.

Id. at 2562 n.28.
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cussed earlier in this article were rendered before GTE, and because
of this consideration, the Fifth Circuit should be closely watched in
the next year to determine its reaction to the significant new analy-
sis used by the Supreme Court. In this context, the GTE Court
believed that the rule of reason would provide adequate policing of
anticompetitive effects resulting from particular vertical re-
straints.'58 However, the burden placed on antitrust plaintiffs may
well prove to be quite awesome, if not impossible, to handle.

B. Section 2: Monopolization

Section 2 of the Sherman Act states that "[elvery person who
shall monopolize or attempt to monopolize, or combine or conspire
with any other person or persons, to monopolize any part of the
trade or commerce among the several States, or with foreign na-
tions, shall be deemed guilty of a misdemeanor. . . ." 5" In United
States v. Grinnell Corp., 10 the Supreme Court defined a section 2
monopolization offense as consisting of two elements: "(1) the pos-
session of monopoly power in the relevant market and (2) the willful
acquisition or maintenance of that power as distinguished from
growth or development as a consequence of a superior product, busi-
ness acumen, or historic accident."''

In establishing the first element, monopoly power is measured
in relationship with the relevant market. The question of what is the
relevant market is one of fact, answered by exploring the particular
circumstances of the case.' The relevant market can be defined
either on the basis of geographical boundaries of the market or on
product differentiation." 3 In Yoder Brothers Inc. v. California-
Florida Plant Corp.,64 the Fifth Circuit relied on the standard es-
tablished in United States v. E.I. du Pont de Nemours & Co. '65 to
determine the relevant market. The test announced in du Pont was

158. Id. at 2562-63.
159. 15 U.S.C. § 2 (1970).
160. 384 U.S. 563 (1966).
161. Id. at 570-71.
162. Heatransfer Corp. v. Volkswagenwerk, A.G., 553 F.2d 964, 979 (5th Cir. June,

1977); Yoder Bros. v. California-Fla. Plant Corp., 537 F.2d 1347, 1366 (5th Cir. Sept., 1976).
163. Heatransfer Corp. v. Volkswagenwerk, A.G., 553 F.2d 964, 979 (5th Cir. June,

1977). To define the relevant market in terms of product differentiation, it is "the narrowest
market which is wide enough so that products from adjacent areas or from other producers
in the same area cannot compete on substantial parity with those included in the market."
L. SULLIVAN, supra note 1, § 12, at 41.

164. 537 F.2d 1347 (5th Cir. Sept., 1976).
165. 351 U.S. 377 (1956).
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the following: "commodities reasonably interchangeable by con-
sumers for the same purposes make up that 'part of the trade or
commerce,' monopolization of which may be illegal."' 6 These prod-
ucts do not have to be actually fungible to qualify as reasonable
substitutes. 7 Rather, certain factors are taken into consideration,
such as the "functional interchangeability, responsiveness of the
sales of one product to price changes of the other and the degree of
competition from the potential substitutes ... ."'" In applying
these factors to the instant case, the Yoder court found the correct
market was for ornamental plants and that because the antitrust
respondent only had a 20% share of this, he could not be guilty of
monopolization.'66

In Heatransfer Corp. v. Volkswagenwerk, A. G., 110 the Fifth Cir-
cuit also faced the relevant market issue.' 7 ' In reference to the
boundaries of a product market, the Supreme Court has stated that
such boundaries are defined by the reasonable interchangeability of
use or the "cross elasticity of demand"'' between the product and
its substitute. However, the Court has also noted within the same
context that within such a broad market, there could exist well-
defined submarkets that in themselves constitute product mar-
kets.'731 The boundaries of these submarkets are determined by view-
ing practical indicia: the industry's or public's recognition of the
submarket as a separate economic entity; the peculiar uses and
characteristics of the product; unique production facilities; different
customers; distinct prices; sensitivity to changes in price; and
specialized vendors.'

166. Id. at 395.
167. Id.
168. Yoder Bros. v. California-Fla. Plant Corp., 537 F.2d 1347, 1366 (5th Cir. Sept.,

1976).
169. Id. at 1368. The Yoder court also handled an attempted monopoly problem. The

court decided that its opinion on the monopoly applied with equal force to the attempt to
monopolize. Id. Further, there was a failure to prove one element of this offense (a dangerous
probability of success). The court did not deal with the other element of this offense (intent
to monopolize). Id.

170. 553 F.2d 964 (5th Cir. June, 1977).
171. Id. at 979-80.
172. Cross elasticity is measured by the "extent to which small changes in the current

price of one product affects the demand for another product." L. SULLIVAN, supra note 1, §
16, at 54.

173. United States v. E. I. du Pont de Nemours & Co., 353 U.S. 586, 593-95 (1957);
Heatransfer Corp. v. Volkswagenwerk, A.G., 553 F.2d 964, 980 (5th Cir. June, 1977).

174. Brown Shoe Co. v. United States, 370 U.S. 294, 325 (1964),; Heatransfer Corp. v.
Volkswagenwerk, A.G., 553 F.2d 964, 980 (5th Cir. June, 1977).
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Once the relevant market has been defined, the presence of
monopoly power may usually be inferred from a predominant share
of the market.'75 In Heatransfer Corp. v. Volkswagenwerk, A.G.,' 78

the share of the market was found to be 71-76%. A percentage of that
magnitude was held by the Fifth Circuit to be sufficient to establish
monopoly power.'77

The second element listed in Grinnell was the willful acquisi-
tion or maintenance of monopoly power. Mere size, however, will
not be equated with infringement.' 8 A section 2 violation will not
occur unless the business acquired or maintained its strategic posi-
tion or tried to expand its monopoly or expanded it by way of re-
straints of trade recognizable under section 1.'11 Further, where the
nature of the industry itself required some form of limitation upon
entrance, section 2 is not violated. o8 For, even if a single organiza-
tion exercises the dominant role in the market, its limitations might
be found to promote and not hinder competition.' 8 '

In relation to section 2 violations, the Fifth Circuit appears to
follow the standards established by the Supreme Court.'8 There-
fore, the section 2 tests as they exist now seem to be firmly en-
trenched.

II. CLAYTON ACT

Sometime after the passage of the Sherman Act, Congress de-
termined that there was a need to supplement that legislative enact-
ment. This need was based on a dissatisfaction with the rule of
reason and was an attempt to make it easier to show an antitrust
violation.'1 The result was the Clayton Act,'8 4 which differs from the
Sherman Act in a number of ways. Probably the most important
distinction is that the Clayton Act avoids section l's sweeping gen-
erality by prohibiting specific kinds of arrangements.' 5 Further, the

175. Heatransfer Corp. v. Volkswagenwerk, A.G., 553 F.2d 964, 981 (5th Cir. June,
1977).

176. 553 F.2d 964 (5th Cir. June, 1977).
177. Id. at 981.
178. Hatley v. American Quarter Horse Ass'n, 552 F.2d 646, 654 (5th Cir. May, 1977).
179. Heatransfer Corp. v. Volkswagenwerk, A.G., 553 F.2d 964, 981 (5th Cir. June,

1977); Hatley v. American Quarter Horse Ass'n, 552 F.2d 646, 654 (5th Cir. May, 1977).
180. Hatley v. American Quarter Horse Ass'n, 552 F.2d 646, 654 (5th Cir. May, 1977).
181. Id.
182. See notes 150-72 supra and accompanying text.
183. L. SULLIVAN, supra note 1, § 151, at 432-33.
184. 15 U.S.C. §§ 12-27 (1970).
185. L. SULLIVAN, supra note 1, § 151, at 437.
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wording of section 3 of the Clayton Act shows an intent to stop, at
the beginning, conduct that might eventually develop into a viola-
tion of section 1 or 2 of the Sherman Act. 86

A. Section 7 of the Clayton Act: Acquisition Substantially
Lessening Competition

The Fifth Circuit was confronted with one case in which it dealt
with section 7 of the Clayton Act," 7 Heatransfer Corp. v. Volkswa-
genwerk, A. G. " The Heatransfer panel noted that a section 7 viola-
tion occurs when a corporation purchases the whole or any part of
another corporation that is also engaged in commerce and the ac-
quisition's effect may be to substantially lessen competition or tend
to create a monopoly.'89 Here too, as in section 2 of the Sherman Act,
the definition of the relevant market is a prerequisite to finding a
violation because the threatened monopoly must substantially
lessen competition within the area of effective competition.6 0

After finding the relevant market and the requisite effect on
that market under section 7, the court in Heatransfer dealt with the
failing company defense in the context of section 7.11 ' This defense
arises when the acquired corporation is a failing company. Its ac-
quisition does not violate section 7192 because the acquired company
is not a competitive force. 9' The court found this defense to be
limited to the situation in which a business' "resources are so de-
pleted and the prospect of rehabilitation so remote that [the busi-
ness] faced the grave possibility of business failure. . . ,,.4 Fur-
ther, the defense will not be allowed in a merger or any other case
unless it is established that the acquiring company or the company
bringing the failing company under its dominance is the only avail-
able purchaser.'95 The court found no support for such a defense in
this case.'96

186. Id.
187. 15 U.S.C. § 18 (1970).
188. 553 F.2d 964 (5th Cir. June, 1977).
189. Id. at 982, citing 15 U.S.C. § 18 (1970).
190. Heatransfer Corp. v. Volkswagenwerk, A.G., 553 F.2d 964, 982 (5th Cir. June,

1977).
191. Id.
192. Id. Defendant relied on International Shoe Co. v. FTC, 280 U.S. 291 (1930).
193. Heatransfer Corp. v. Volkswagenwerk, A.G., 553 F.2d 964, 982 (5th Cir. June,

1977).
194. Id., quoting International Shoe Co. v. FTC, 280 U.S. 291 (1930).
195. Heatransfer Corp. v. Volkswagenwerk, A.G., 553 F.2d 964, 982 (5th Cir. June,

1977).
196. Id.
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B. Sections 4 and 16 of the Clayton Act: Stating a Cause
of Action and Standing

In order for an antitrust plaintiff to state a treble damage claim
under section 4,197 he must allege injury to his business or his prop-
erty as a result of defendant's acts, which are claimed to be in
violation of the antitrust laws.9 8 In Quinonez v. National Associa-
tion of Securities Dealers, Inc.,'" the Fifth Circuit, in dealing with
the requirements to state a claim, recognized that the term "busi-
ness" should receive a broad interpretation in order to achieve the
Act's statutory objectives. In its interpretation of section 4, the
court followed the view that the loss of the opportunity to work is
an injury contemplated by the "injury to business" language in
section 4.1"" Furthermore, the plaintiff's allegations were found to
meet section 4's business injury requirements, which were estab-
lished by the Fifth Circuit 0' in Martin v. Phillips Petroleum Co. 02

In applying these requirements, the court found that the plaintiff
exhibited both the intention to enter the business and actually pre-
pared to do so.1°3 Therefore, the court held that plaintiff had stated
a claim under section 4.2o4

In contrast to stating a claim under section 4, meeting the
standing requirement under section 4 is much more onerous. In the
Fifth Circuit, the target area test is applied to determine standing
in private actions under section 4. 205 Under the target area test, the
antitrust complainant must be the one against whom the conspiracy
is aimed, or complainant must demonstrate that he is within that
section of the economy endangered by a rift in competitive condi-

197. 15 U.S.C. § 15 (1970).
198. See 15 U.S.C. § 15 (1970).
199. 540 F.2d 824 (5th Cir. Oct., 1976). Plaintiff sought employment with several securi-

ties broker-dealers, but was denied work. This denial was allegedly not based on merit but
was due to an express or tacit agreement among firms not to pirate from the others and to
deny employment to those fired or rejected for employment by any other member firms (all
were members of the National Association of Securities Dealers). Id. at 827.

200. Id. at 829. The court followed the lead of Nichols v. Spencer Int'l Press, 371 F.2d
332 (7th Cir. 1967).

201. Quinonez v. National Ass'n Sec. Dealers, 540 F.2d 824, 840 (5th Cir. Oct., 1976).
Both an intention to enter the business and a showing of preparedness to do so must be shown.
Id.

202. 365 F.2d 629 (5th Cir. 1966).
203. Quinonez v. National Ass'n Sec. Dealers, 540 F.2d 824, 830 (5th Cir. Oct., 1976).
204. Id.
205. Yoder Bros. v. California-Fla. Plant Corp., 537 F.2d 1347, 1359 (5th Cir. Sept.,

1976).
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tions in a particular industry. 06 In Yoder Brothers, Inc. v.
California-Florida Plant Corp.,207 the court found that defendants
came within the target area.28

The application of the target area test was also an issue in
Universal Brands, Inc. v. Philip Morris, Inc.,209 but that case was
brought under section 16.210 The Universal Brands court found that
an application of the target test was inappropriate because it ap-
plies only to claims under section 4.111 The court explained that
important distinctions exist between section 4 and section 16 ac-
tions. Section 16, unlike section 4, lacks a business or property
damage requirement. Under section 16, plaintiff need only show
a significant threat of injury from an impending antiturst violation
or from a contemporary violation likely to continue or recur."' Fur-
ther, the remedies of these two sections are distinguishable., Fi-
nally, section 16 lacks the hazard of potentially disastrous monetary
judgments or duplicative recoveries that are possible under section
4.215 As a result, a less restrictive view of standing is taken in section
16 than in section 4.216

C. Sections 4B and 5B of the Clayton Act: Statute of
Limitations

Section 4B 217 asserts that an action to enforce a right under
section 4 will be forever barred unless commenced within four years
after the cause of action accrued." 8 In Imperial Point Colonnades
Condominium, Inc. v. Mangurian219 the purchasers, pursuant to a
contract for the purchase of a condominium, were required to be-
come a party to a recreational lease (an allegedly illegal tie). In this
case, both the purchase and the act of entering into the lease oc-
curred over four years before commencement of the suit. 220 The court

206. Id.
207. 537 F.2d 1347 (5th Cir. Sept., 1976).
208. Id. at 1360.
209. 546 F.2d 30 (5th Cir. Jan., 1977).
210. Id. at 34.
211. Id.
212. Id.
213. Id. See 15 U.S.C. § 26 (1970).
214. Universal Brands, Inc. v. Philip Morris, Inc., 546 F.2d 30, 34 (5th Cir. Jan., 1977).
215. Id.
216. Id.
217. 15 U.S.C. § 15b (1970).
218. See 15 U.S.C. § 15b (1970).
219. 549 F.2d 1029 (5th Cir. Apr., 1977).
220. Id. at 1031-33.
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did not feel constrained by section 4B, however."' According to the
court, plaintiff's cause of action would continue to accrue for as long
as the defendant took advantage of the allegedly unlawful tying
contract in question."' The court reasoned that the defendant could
stop injuring plaintiff at any time merely by not enforcing or collect-
ing rents under the contract in question. Because defendant contin-
ued to cause injury to plaintiff by ongoing acts, the court concluded
that the violation was not final in impact or upon establishment of
the plaintiff-defendant relationship. In other words, defendant had
to continue to do these acts to continue reaping the fruits of the
allegedly illegal contract.2 3 As a result, the court held that a new
cause of action accrued to plaintiff every time the defendant en-
forced or collected benefits under the contract within the limitations
period. The court believed this holding would be consistent with
section 4B because the accrual of plaintiff's cause of action was
founded upon injurious acts committed by the defendant during the
limitations period.2 4

A section 4B limitations problem was also present in Yoder
Brothers, Inc. v. California-Florida Plant Corp.,2 5 but in this case
it arose in conjunction with section 5B.22

1 Section 5B states that the
statute of limitations will toll during the pendency of a United
States suit and for one year thereafter.2

2 The problem in Yoder was
that the Government's suit ended in a consent decree; therefore, the
crucial determination was the time at which the suit was no longer
pending.228 The court decided to use the date the consent decree was
entered .229

Because the potential review of a consent decree is very limited,
the outcome of the suit is practically certain from the time the
decree is entered. Thus, there is little chance of parties being injured
by relying on the decrees. Also, because this differs from the situa-
tion in which such Government action is terminated in a final judg-
ment after full litigation, there is no reason to include time for

221. Id. at 1036-44.
222. Id. at 1043-44.
223. See Imperial Point Colonnades Condominium, Inc. v. Mangurian, 549 F.2d 1029,

1036-44 (5th Cir. Apr., 1977).
224. Id.
225. 537 F.2d 1347 (5th Cir. Sept., 1976).
226. Id. at 1361. Section 5b is officially cited as 15 U.S.C. § 16(i) (Supp. V 1975).
227. See 15 U.S.C. § 16(i) (Supp. V 1975).
228. Yoder Bros. v. California-Fla. Plant Corp., 537 F.2d 1347, 1361-62 (5th Cir. Sept.,

1976).
229. Id. at 1363.
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appeal from the decree within the pendency of the Government suit.
Relying on this analysis, the court found that the Government ac-
tion ended when the consent decree was entered.230 Because the
defendants had not filed their claims within one year of the date of
the consent decree, the court held that they could not take advan-
tage of the tolling provision of section 5B; instead, they had to rely
on the four-year statute of limitations contained in section 4B. 13 1

D. Section 12 of the Clayton Act: Venue

Section 12232 of the Clayton Act allows an antitrust action
against a corporation to be brought in any judicial district in which
the corporation is an inhabitant, can be found, or transacts busi-
ness. 33 The test of what is transacting business within the meaning
of section 12 is whether "in fact, in the ordinary and usual sense,
[the corporation] transacts business [in the district] of any sub-
stantial character.""3 4 The Fifth Circuit in Golf City, Inc. v. Wilson
Sporting Goods Co.235 applied this test and found only one activity,
conducting a tournament, to be within the transacting business of
a substantial character requirement. Because this activity was in-
dulged in by a separate legal entity from the defendant, though, and
there was no evidence of disregard of the separateness of the corpo-
rate entities, the court held that this activity was not sufficient to
establish venue under section 12.30

III. EXEMPrIONS FROM ANTITRUST LAWS

In United States v. National Broiler Marketing Association,237

the Fifth Circit faced an exemption claim under the Capper-
Volstead Act. 38 Under this Act, those "engaged. in the production

230. Id.
231. Id. at 1363-64.
232. 15 U.S.C. § 22 (1970).
233. See 15 U.S.C. § 22 (1970).
234. Eastman Kodak Co. v. Southern Photo Materials Co., 273 U.S. 359, 372 (1927);

Golf City, Inc. v. Wilson Sporting Goods Co., 555 F.2d 426 (5th Cir. July, 1977).
235. 555 F.2d 426 (5th Cir. July, 1977).
236. Id. at 437-38.
237. 550 F.2d 1380 (5th Cir. Apr., 1977). The broiler industry is composed of two types

of entities: integrator companies and contract growers. Defendant was an integrator com-
pany. The one major function in the industry not usually performed by an integrator is the
actual raising of broilers to maturity; this is handled by the contract growers. Integrators
retain title to broilers during the growing period, supply feed and veterinary services, and
decide when to market the broilers. The growers are treated as independent contractors by
the integrators. Id. at 1382.

238. 7 U.S.C. § 291 (1970).
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of agricultural products as farmers, planters, ranchmen, dairymen,
nut or fruit growers" may engage in certain activities coopera-
tively."' In this case, the court had to determine the meaning of the
word "farmer," as used in the Act. Initially, the court found that
words in a statute are intended to be given their ordinary, popular
meaning unless Congress clearly intended a more technical mean-
ing. The court found the ordinary, popular meaning of the word
"farmer" to be either farm ownership or the husbandry of animals
or crops."" Further, in looking at the legislative history, the court
found two dominant themes. Congress wanted to improve the
farmer's bargaining power vis-a-vis the corporation middleman, but
did not intend the Act's benefits to include the corporate entities
with which farmers dealt. 4' Therefore, the court held that the ordi-
nary definition of "farmer" was in harmony with Congressional in-
tent.42 The court found the defendant's business to fall outside the
"farmer" definition and, therefore, outside the protection of the
Capper-Volstead Act. 4"

The other exemption from antitrust laws considered by the
Fifth Circuit was claimed under the McCarran Act244 in Royal Drug
Co. v. Group Life & Health Insurance Co.,24 In this case, Blue Shield
issued policies entitling insured to purchase drugs from any phar-
macy. However, if the pharmacy was one that had entered into a
contract with Blue Shield, the insured only had to pay a $2 deducti-
ble for the drug. On the other hand, if the pharmacy was not of that
type, then insured had to pay full price for the drugs and then apply
for reimbursement from Blue Shield. In the latter case, insured
received 75% of the drug's usual and customary price less the $2
deductible. 4 '

The McCarran Act states that neither the Sherman nor the
Clayton Act shall apply "to the business of insurance or to the acts
in the conduct thereof." '47 The court interpreted this Act as requir-

239. Id.
240. United States v. National Broiler Marketing Ass'n, 550 F.2d 1380, 1386 (5th Cir.

Apr., 1977).
241. Id. at 1386-87.
242. Id. at 1389.
243. Id. at 1390-91.
244. 15 U.S.C. § 1012 (1970).
245. 556 F.2d 1375 (5th Cir. Aug., 1977).
246. Id. at 1377-78. Blue Shield had sought the approval of the Texas State Board of

Insurance but did not succeed; rather, it received an exemption. Id. at 1378. In 1974, Blue
Shield entered into a health care agreement using a drug insurance policy virtually identical
to that in the text. This time the State Board approved the plan. Id.

247. 15 U.S.C. § 1013(a) (1970).
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ing that the activity in question be the business of insurance and
that the activity be regulated by the state.248 In applying this inter-
pretation, the court initially noted that statutory exceptions to anti-
trust laws are to be strictly construed.249 Therefore, merely because
the questionable conduct was engaged in by an insurance company
will not dictate its characterization as the business of insurance
under the McCarran Act. Instead, the question under the Act is
whether the acts complained of, though acts of a insurance com-
pany, are part of the insurance business sought to be removed by
Congress from federal regulation.250

The court followed the guidelines set out in SEC v. National
Securities, Inc.2 5 In that case, the Supreme Court stated that cer-
tain factors should be examined to determine if the business of
insurance was being engaged in. These factors are the following: (1)
"the relationship between insurer and insured," (2) "the type of
policy which could be issued, its reliability, interpretation and en-
forcement," and (3) "other activities which relate . . . to their sta-
tus as reliable insurers. '25 2 As to the last factor, the Royal Drug
court said that every act undertaken by an insurance company that
is meant to enhance its status as a "reliable insurer" does not neces-
sarily constitute the business of insurance.253 The court then con-
cluded that the insurer did not have to fix prices or produce other
anticompetitive effects in the drug industry in order to meet its
obligations under the insurance policies. 25 1

Although the insurance company wants protection from rising
costs, that fact will not change the agreement into the business of
insurance. Moreover, the insurer can achieve such protection by
adjusting its rate structure periodically. This approach would cause
less intrusion into the drug industry and possibly avoid the poten-
tially anticompetitive effects. 255

In summary, if the insurer engages in business activity that is
not peculiar to the insurance business, it is outside of the exemption
afforded by the McCarran Act. Because price fixing and coercion are

248. Royal Drug Co. v. Group Life & Health Ins. Co., 556 F.2d 1375, 1380, 1384 (5th
Cir. Aug., 1977).

249. Id. at 1380.
250. Id.
251. 393 U.S. 453 (1969).
252. Id. at 460.
253. Royal Drug Co. v. Group Life & Health Ins. Co., 556 F.2d 1375, 1380-82 (5th Cir.

Aug., 1977).
254. Id.
255. Id.
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common to all industries and not limited to the insurance industry,
such activity cannot be classified as being the business of insurance
and within the McCarran Act exemption.

Considering the second requirement of the McCarran Act (that
the activity be regulated by the state), the court found that the
agreement in question had never been approved by the state.", Fur-
ther, though the court had no doubt that the state vigorously regu-
lates the insurance industry, there was no indication that the activ-
ity in question was considered as the business of insurance by the
state. 5 ' Thus, the McCarran Act exemption claim failed in respect
to both requirements of the Act.

IV. DAMAGES

The Fifth Circuit dealt with damage issues in several varying
contexts during the last year. In Response of Carolina, Inc. v. Leasco
Response, Inc.,2s8 the court held that a plaintiff must show an anti-
trust law violation, the fact of damages, and some indication of
amount of damages in order to recover treble damages under the
antitrust laws.25 The court held that to show the fact of damage
plaintiff need not show that the violation was the sole cause of the
alleged injury but merely that the violation was a material cause.2 0

The plaintiff must prove the causal link as a matter of fact and with
a fair degree of certainty. 2

1' The court in the present case found
plaintiff had failed to prove damages.2 2

The Fifth Circuit spoke of damages in a broader context, at
least initially, in Heatransfer Corp. v. Volkswagenwerk, A.G."63 In
this case, the court reaffirmed the principle that tolerance should
be shown with regard to the demonstration of damages in private
antitrust actions.2" ' However, if a damage assessment is based com-
pletely on guesswork and speculation, it will be found improper.2 1

5

Thus, in a treble damage suit, the plaintiff does not have to estab-
lish damages with the exactness possible under freely competitive

256. Id. at 1384-85.
257. Id.
258. 537 F.2d 1307 (5th Cir. Sept., 1976).
259. Id. at 1320.
260. Id. at 1321.
261. Id.
262. Id.
263. 553 F.2d 964 (5th Cir. June, 1977).
264. Id. at 983-84.
265. Id.
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conditions; it is enough that after damages have been shown to
exist, the plaintiff should present reasonable evidence as to the
amount of damages.2 6

After having stated these general principles, the court in
Heatransfer Corp. v. Volkswagenwerk, A.G.267 then had to decide
the damage issue in the context of a section 7, Clayton Act, viola-
tion. 68 The Fifth Circuit relied on a recent Supreme Court deci-
sion2"9 in reaching its conclusion.10 As a general rule, to recover
damages under section 7, the plaintiff must prove more than a sec-
tion 7 violation and more than a causal link to an illegal presence
in the market.Y' In short, he must prove an antitrust injury. 7 The
court noted that this "injury should reflect the anticompetitive ef-
fect either of the violation or of anticompetitive acts made possible
by the violation." 27 In this case, the court found damages under
section 7 had been proven. 274

Two possible limitations on the antitrust plaintiff's assessment
of damages were also considered by the Fifth Circuit. First, in Golf
City, Inc. v. Wilson Sporting Goods, Co.,27 the court recognized that
an antitrust complainant has an obligation to mitigate damages in
those situations where this is possible.216 In addition, the court con-
sidered the "passing on" defense in Yoder Brothers, Inc. v.
California-Florida Plant Corp.27 The Yoder court found that the
authority on the application of the "passing on" defense is Hanover
Shoe, Inc. v. United States Shoe Machinery Corp. 27

In Hanover, the plaintiff alleged as damages the difference be-
tween what it paid under the illegal rental contracts and what it
would have paid to buy the same product in a freely competitive

266. id.
267. 553 F.2d 964 (5th Cir. June, 1977).
268. Id. at 969.
269. Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477 (1977).
270. Heatransfer Corp. v. Volkswagenwerk, A.G., 543 F.2d 964, 984-85 (5th Cir. June,

1977).
271. Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 489-90 (1977).
272. Id.
273. Id. at 489.
274. Heatransfer Corp. v. Volkswagenwerk, A.G., 543 F.2d 964, 985 (5th Cir. June,

1977).
275. 555 F.2d 426 (5th Cir. Sept., 1976).
276. Id. at 436.
277. 537 F.2d 1347, 1372 (5th Cir. Sept., 1976).
278. 392 U.S. 481 (1968). See Yoder Bros. v. California-Fla. Plant Corp., 537 F.2d 1347,

1373 (5th Cir. Sept., 1976).
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situation."' Defendant argued that the plaintiff incurred no recog-
nizable injury because the illegal overcharge had been reflected in
plaintiff's sales price of the product.' 8 Further, defendant con-
tended that if the costs had been less, plaintiff would have charged
less and thus would have made no more in profits.28' This argument
was rejected by the Supreme Court. The Court held that when the
buyer demonstrates that the price he paid for materials is unlaw-
fully high and further proves the specific amount of this overcharge,
a prima facie case of injury and damage has been shown for purposes
of section 4 of the Clayton Act.112

The Court reasoned that a large number of variables have an
impact on a company's pricing policy and that normally the impact
of one changing variable cannot be measured after the fact.28 3 It is
difficult, if not impossible, to determine what impact that a change
in one variable would have upon price, what impact a change in
price would have on total sales, and what impact a different volume
of total sales would have on unit costs. 28' Further, if the court sub-
jects the buyer to this defense, those who buy from him would also
have to face the defense in relation to their customers. 281 Thus, the
suit would have to be brought by these customers if it was to be
brought at all. Yet, these ultimate customers would have very little
stake in such a lawsuit and very little interest in attempting a class
action. 28 The end result of this reasoning is that the important
treble damages action would be drastically reduced in its effective-
ness.287 Note, however, that the Hanover Court did not reject abso-
lutely the "passing on" defense. There are certain situations in
which the defense will be allowed. 288 One example is a pre-existing
cost-plus contract by which it is relatively easy to prove that no
damage occurred to the buyer.288

The Yoder court commented on the fact that post-Hanover

279. Hanover Shoe, Inc. v. United States Shoe Mach. Corp., 392 U.S. 481, 487-88
(1968).

280. Id.
281. Id.
282. Id. at 489.
283. Id. at 492-94.
284. Id.
285. Id.
286. Id.
287. Id.
288. Yoder Bros. v. California-Fla. Plant Corp., 537 F.2d 1347, 1374 (5th Cir. Sept.,

1976).
289. Hanover Shoe, Inc. v. United States Shoe Mach. Corp., 392 U.S. 481, 494 (1968).
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cases have been composed of two types. One type involves the offen-
sive use of this defense where the question is whether the remote
purchaser has standing. The second type involves the defensive use
of the defense where the question is whether defendant can avoid
liability for damage because plaintiff passed on the overcharge.9 0 In
Yoder, the court confronted a defensive "passing on" defense and
enunciated guidelines for deciding such cases.2"' First, the court
stated that the ultimate question of the availability of this defense
is a legal one and that it is, therefore, error to submit it to the jury. 92

Second, the court found that a flexible, policy-oriented approach to
the application of the defense is to be taken. Finally, according to
the court, of particular importance in this approach is the value of
private treble damages actions as an antitrust enforcement
scheme .293

In Yoder, the antitrust complainant succeeded in establishing
a prima facie case of damage and was, therefore, entitled to a pre-
sumption of damages unless the antitrust respondent came within
the pre-existing cost-plus exception or otherwise rebutted the case.
To be entitled to the cost-plus exception, the respondent would first
have to show that the factors the Hanover court relied on to reject
the defense do not apply to the situation in question. Until such
policy considerations are rebutted, the antitrust respondent cannot
take advantage of this defense. 9 ' If such considerations are rebut-
ted, then two more requirements must be satisfied in order to claim
the cost-plus exception. The buyer must possess a contract with a
customer for a particular sale before the buyer is overcharged and
the contract must guarantee that the product's cost to the customer
will be the same as that to the buyer. 95 The court found that the
cost-plus requirements were not present in this case.99

Jon A. Hutnyak

290. Yoder Bros. v. California-Fla. Plant Corp., 537 F.2d 1347, 1374 (5th Cir. Sept.,
1976).

291. Id.
292. Id.
293. Id. at 1375.
294. Id.
295. Id. at 1376.
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