
Attorney's Fees-Private Attorney General Doctrine- Califor-
nia Adopts the Private Attorney General Doctrine ini Actions
Brought to Vindicate State Constitutional Rights. Serrano v.
Priest, 20 Cal. 3d 35, 569 P.2d 1303, 141 Cal. Rptr. 315 (1977).

John Serrano and others,' assisted by two public interest
groups, Public Advocates Inc. and the Western Center on Law and
Poverty, 2 challenged the California system of public school financ-
ing on the grounds that it violated the equal protection guarantees
of the California constitution.3 California had implemented a
scheme of school financing that made school revenues dependent
upon district wealth.' Because the state action unfairly discrimi-
nated against poor districts, the California Supreme Court held that
the scheme violated its state constitution and set a period of six
years for the legislature to correct the violation.5 In a supplemental
hearing, the trial court had awarded attorney's fees to the'plaintiff,
payable by the defendant state treasurer, Ivy Baker Priest.6 In
Serrano v. Priest (Serrano III)' the California Supreme Court af-
firmed the trial court's judgment awarding attorney's fees and
adopted the private attorney general doctrine in actions brought to
vindicate state constitutional rights.'

In Serrano IP the plaintiffs recognized the general rule, often
referred to as the American Rule, that courts should not award
attorney's fees to the prevailing party in absence of contractual or
statutory authority. 0 However, the plaintiffs alleged that they were

1. The original plaintiffs in the suit were several California school children and their
parents. Serrano v. Priest, 5 Cal. 3d 584, 487 P.2d 1241, 96 Cal. Rptr. 601 (1971). Later, the
California Federation of Teachers was permitted to intervene. Serrano v. Priest, 18 Cal. 3d
728, 557 P.2d 929, 931, 135 Cal. Rptr. 345, 347 (1977)(hereinafter cited as Serrano II).

2. Serrano v. Priest, 20 Cal. 3d 35, 569 P.2d 1303, 141 Cal. Rptr. 315 (1977)(hereinafter
cited as Serrano III). The public interest groups provided the attorneys for the suit.

3. Serrano v. Priest, 18 Cal. 3d 728, 557 P.2d 929, 940, 135 Cal. Rptr. 345, 356 (1976).
4. Id.
5. Id. For a more thorough discussion of Serrano II, see Note, 4 DET. C.L. REv. 907

(1977).
6. Serrano v. Priest, 20 Cal. 3d 35, 569 P.2d 1303, 1305, 141 Cal. Rptr. 315, 317 (1977).

The trial court had also used the private attorney general doctrine to award attorney's fees.
The trial court held that reasonable attorney's fees in the case were $400,000 for each of the
public interest law firms.

7. 569 P.2d at 1303, 141 Cal. Rptr. at 315.
8. 569 P.2d at 1316-17, 141 Cal. Rptr. at 328-29. The Supreme Court also remanded the

case to the lower court to determine the extra amount of attorney's fees incurred by the
appeal. 569 P.2d at 1317, 141 Cal. Rptr. at 329.

9. 569 P.2d at 1303, 141 Cal. Rptr. at 315.
10. California has a statute that prevents awards of attorney's fees to the prevailing
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entitled to attorney's fees under an exception to the American Rule
called the private attorney general doctrine." They urged the court
to adopt the private attorney general doctrine in California for suits
that substantially benefit the public interest. 2 Because their suit
had benefited the public by enforcing an important right guaran-
teed by the California constitution, the plaintiffs contended that the
lower court did not err in awarding them attorney's fees. 3 The de-
fendants asserted that the court should not adopt the private attor-
ney general doctrine because that doctrine forces the courts to as-
sume a legislative role and because it places too much discretion in
the hands of a judge. 4

party unless specifically authorized by statute. CAL. CIv. PRoc. CODE § 1021 (West 1955). This
is essentially a codification of the general rule and the common fund and substantial benefit
exceptions. See note 11 infra.

11. Serrano v. Priest, 20 Cal. 3d 35, 569 P.2d 1303, 1306, 141 Cal. Rptr. 315, 318 (1977).
The plaintiffs also argued that they were entitled to fees under two other exceptions to the
American Rule, the common fund and substantial benefit exceptions. Id. They contended
that a fund would likely be created from the legislative appropriations to comply with Serrano
II. 569 P.2d at 1307, 141 Cal. Rptr. at 319. Further, they argued that a substantial benefit
was conferred upon the residents of the poor districts of California. 569 P.2d at 1311, 141 Cal.
Rptr. at 323. In rejecting the award of fees under the common fund exception, the court
defined the common fund exception as an equitable power of courts to permit a party who
recovers a fund for benefit of others to recover his attorney's fees from the fund created by
his litigation. However, the court reasoned that there must be a "certain or easily calculable
fund" created from the litigation itself. The court rejected the argument that a fund of school
money was created as a result of the litigation. Because the allocation of school money still
depended upon the state legislature, the court reasoned that the fund was not certain until
the legislature decided the method of implementation of the court holding in Serrano H. 569
P.2d at 1307-09, 141 Cal. Rptr. 318-20. The Supreme-Court also rejected the award of fees
under the substantial benefits exception, which allows the courts to award fees if the litigant,
acting in a representative capacity, obtains a decision resulting in the conferral of a
"substantial benefit" of a pecuniary or a nonpecuniary nature to an ascertained class. The
court rejected this exception because it concluded that no actual benefits had been realized
by any ascertainable class. Again, because the implementation of the court holding in Serrano
II depended on the state legislature, no concrete or actual benefit had been realized by any
class until the legislature acted. 569 P.2d at 1309-12, 141 Cal. Rptr. at 321-24.

12. Id. at 1313-14, 141 Cal. Rptr. at 325.
13. Id.
14. 569 P.2d at 1305-06, 1313, 141 Cal. Rptr. at 325. The defense relied upon the

United States Supreme Court decision in Alyeska Pipeline Serv. Co. v. Wilderness Soc'y,
421 U.S. 240 (1975). The defendant further contended that the award of fees was excessive.
Serrano v. Priest, 20 Cal. 3d 35, 569 P.2d 1303, 1305-06, 141 Cal. Rptr. 315, 317 (1977). The
defendants also contended that because the two tax-exempt groups, which provided attor-
neys, were formed to institute suits for chosen plaintiffs and received outside funding, the
plaintiffs were not charged for attorney's fees. Id. Consequently, the defendants also con-
tended that they should not be forced to shoulder the plaintiffs' attorney's fees because the
plaintiffs were not obligated to pay the fees. 569 P.2d at 1306, 141 Cal. Rptr. at 317-18.
However, the court ruled in favor of the plaintiffs, concluding that because the private
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The court defined the private attorney general doctrine as
"awarding substantial attorney's fees, regardless of defendants'
conduct, to those who successfully bring such suits and thereby
bring about benefits to a broad class of citizens."' 5 The court recog-
nized that society is composed of citizens with common interests
who may need to protect these interests in the courts." Because of
the increasing cost of litigation, unfortunately, many of these bona
fide claims are not litigated in the courts. 7 In the court's opinion,
an award of attorney's fees under the private attorney general doc-
trine wocild remedy this problem by reducing substantially the costs
of litigation." However, the court agreed with the defendant's argu-
ment that the doctrine placed too much discretion upon the judge. 9

The court also recognized that if it adopted the doctrine, in each
case the court would be required to determine whether the success-
ful litigant had acted in society's best interest." In light of these
factors, the court reached a compromise by limiting the doctrine to
actions brought to vindicate state constitutional rights.'

The court then formulated guidelines for the application of the
private attorney general doctrine and applied these guidelines to the
facts of Serrano 111.22 The court adopted the following factors as
guidelines: (1) the necessity of private enforcement, (2) the number
of people benefitting from the decision, and (3) the constitutional
character of the right enforced. 23 The court decided that the plaintiff
had met the first requirement because of the need for private en-
forcement to insure equal distribution of school monies. 4 The sec-
ond requirement, the court concluded, was also fulfilled because of
the great number of people who would be affected by the plaintiff's

attorney general rationale is to encourage meritorious claims, the attorney's fees should be
awarded to encourage the "public interest" law firms. 569 P.2d at 1316, 141 Cal. Rptr. at 327.

15. Serrano v. Priest, 20 Cal. 3d 35, 569 P.2d 1303, 1312, 141 Cal. Rptr. 315, 324 (1977),
quoting D'Amico v. Board of Medical Examiners, 11 Cal. 3d 1,520 P.2d 10, 29, 112 Cal. Rptr.
786, 805 (1974). In D'Amico the Court had reserved opinion on the merits of the private
attorney general exception until the United States Supreme Court rendered its decision in
Alyeska. Serrano v. Priest, 20 Cal. 3d 35, 569 P.2d 1303, 1312, 141 Cal. Rptr. 315, 324 (1977).

16. 569 P.2d at 1313, 141 Cal. Rptr. at 325.
17. Id.

18. Id.

19. 569 P.2d at 1314, 141 Cal. Rptr. at 324-25.
20. 569 P.2d at 1315, 141 Cal. Rptr. at 326.
21. 569 P.2d at 1315, 141 Cal. Rptr. at 326-27.
22. 569 P.2d at 1314, 141 Cal. Rptr. at 325-26.
23. 569 P.2d at 1314, 141 Cal. Rptr. at 325.
24. 569 P.2d at 1314, 141 Cal. Rptr. at 326.

[Vol. 9:608
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action.25 Finally, the court reasoned that the third requirement was
met because the plaintiff's action had vindicated a state constitu-
tional right." Consequently, the court affirmed the award of attor-
ney's fees to the plaintiff. 7

The dissent argued that the compromise reached by the major-
ity failed to remedy the problems involved with the private attorney
general doctrine." First, the dissent argued that delineation of the
circumstances under which attorney's fees are to be awarded are
best left to the legislature." Because the California legislature had
specifically provided statutory awards of attorney's fees in certain
situations, the dissent reasoned that the legislature would statuto-
rily provide for the private attorney general doctrine if it thought it
desirable2. Second, the dissent argued that the majority failed to
remedy the problem of the broad discretion that the doctrine places
in the courts. 3' The dissent illustrated this argument by pointing to
the California constitution and the numerous rights of varying im-
portance within it.32 The dissent reasoned that absent objective
standards, the courts would have too much discretion to pick and
choose the policies that the courts decided were important and,
consequently, that courts would award attorney's fees based on their
personal views. 33

The controversy underlying Serrano lIP was the authority of

25. Id.
26. 569 P.2d at 1315, 141 Cal. Rptr. at 326. Certainly this requirement is the most

controversial because it vests the greatest discretion in the courts. There are ways to insure
objectivity, such as statutes indicating congressional priority and identifying situations that
result in injury to the public. Further, the courts are required to judge on the basis of public
policy in other areas of the law; thus they are trained to handle decisions of public policy.
See Comment, Attorney Fee Awards and the Public-Interest Litigant, 65 Ky. L.J. 562, 571-
76 (1976).

27. Serrano v. Priest, 20 Cal. 3d 35, 569 P.2d 1303, 1315, 141 Cal. Rptr. 315, 325-26
(1977).

28. 569 P.2d at 1317, 141 Cal. Rptr. at 329, 330.
29. Id. at 1318, 141 Cal. Rptr. at 330. This is consistent with the California statute

because the legislature clearly stated that attorney's fees are not to be awarded unless author-
ized by statute. Id. See CAL. Civ. PROC. CODE § 1021 (West 1955).

30. Serrano v. Priest, 20 Cal. 3d 35, 569 P.2d 1303, 1318, 141 Cal. Rptr. 315, 330
(1977)(Richardson, J., dissenting).

31. 569 P.2d at 1318-19, 141 Cal. Rptr. at 330-31.
32. Id.
33. Id. In addition to Justice Richardson, Justice Clark also filed a dissenting opinion.

The major thrust of his argument also related to the broad discretion that the private attorney
general doctrine places upon the judges. 569 P.2d at 1319-20, 141 Cal. Rptr. at 331-32 (dissent-
ing opinion).

34. Serrano v. Priest, 20 Cal. 3d 35, 569 P.2d 1303, 141 Cal. Rptr. 315 (1977).
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the courts to award attorney's fees to prevailing litigants. While the
private attorney general doctrine adopted by the Serrano III court
is relatively new, the courts have long deliberated over the propriety
of awarding attorney's fees to prevailing litigants. In England costs
and fees originally were not allowed to the prevailing party. 5 As
time passed, however, the English courts gradually allowed the pre-
vailing party to recover his attorney's fees from the loser. 6 At the
time of the writing of the American constitution, the practice of
awarding attorney's fees was well established in English courts. This
practice is still continued today in England.37

In early colonial history, American courts generally awarded
fees to the prevailing party.3" In 1796, however, the United States
Supreme Court adopted what is known as the American Rule. The
Court held that the judiciary should not award attorney's fees ab-
sent a statute or contract to the contrary.3" A more explicit decision
came in 1872 when the Court refused to award attorney's fees be-
cause of the lack of fixed standards by which to measure the fees
and because of the great possibility of abuse that could result from
the awards.4" A more recent Supreme Court decision reaffirming the
American Rule was the 1967 decision of Fleischmann Distilling
Corp. v. Maier Brewing Co.4 The Court reasoned that good faith
litigants should not be penalized for merely defending or prosecut-
ing a lawsuit. The Court also reasoned that the American Rule
benefits the poor man because he might be discouraged from insti-

35. See, e.g., Alyeska Pipeline Serv. Co. v. Wilderness Soc'y, 421 U.S. 240, 247 (1975).
36. Id. at 247 n.18. The English courts were authorized to award fees as early as 1278.

Since 1607 the English courts have also allowed awards of fees to the defendants. See Com-
ment, Court Awarded Attorney's Fees and Equal Access to the Courts, 122 U. PA. L. REv.
636, 639-40 (1974)(hereinafter cited as Equal Access).

37. See Alyeska Pipeline Serv. Co. v. Wilderness Soc'y, 421 U. S. 240, 247 n.18 (1975).
Today, the English courts now convene courts of special taxing masters in order to determine
the appropriateness and size of the fees. Id. Attorney's fees are awarded to the prevailing
parties in virtually every country outside the United States. See generally Equal Access,
supra note 36, at 639.

38. See Alyeska Pipeline Serv. Co. v. Wilderness Soc'y, 421 U.S. 240, 247 n.19 (1975).
Congress originally authorized fees to be awarded to prevailing U.S. Attorney Generals as
their compensation. In 1793 Congress expanded awards of fees by legislatively authorizing
fees to be awarded to prevailing parties in federal courts. However by 1800, these statutes
had either expired or been repealed. Id. at 249-50.

39. Arcambel v. Wiseman, 3 U.S. (3 Dall.) 306 (1796).
40. Oelrichs v. Spain, 82 U.S. (15 Wall.) 211, 231 (1872). Among the abuses the

Court feared would result from the awards of fees were plaintiffs employing more attorneys
than needed, overcharging by attorneys, and long delays that could result from the extra issue
of attorney's fees. Id.

41. 386 U.S. 714 (1967).
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tuting suit if he might be assessed the other party's attorney's fees.42

Although the American Rule is well settled in federal and state
courts, it nevertheless is the subject of much debate. 3 Those in favor
of the American Rule basically fear placing awards of attorney's fees
in the discretion of a judge." The proponents of the rule contend
that such considerable power in the judge's hands could lead to
abuse and to judicial usurpation of legislative matters.45 Another
argument advanced in favor of the rule is that the award of attor-
ney's fees is like "kicking a man when he is down."4 Those in favor
of the rule further contend that although an award of attorney's fees
is not indicative of right or wrong, an implication of moral culpabil-
ity nevertheless arises. 7 Finally, in the case of a suit against the
state, proponents contend that awards will constitute a great drain
upon the state treasury and that the taxpayer would ultimately bear
this burden."

Those against the American Rule argue that it works against
the poor. Because of the increasing costs of litigation, the poor are
deterred from instituting suit, and consequently, many bona fide
claims go unresolved." The opponents of the rule argue that the
possibility of an award of attorney's fees would encourage many
citizens to attack the ills of society in the courts. 5 Further, those

42. Id. at 718. The subject of Fleischmann was trademark infringement. Id. at 715.
Although the case consisted primarily of statutory interpretation, the Court did reach the
merits of the American Rule. The Court reaffirmed its adherence to the rule in an opinion
authored by Chief Justice Warren. Id. at 718.

43. See, e.g., SPEISER, ATTORNEYS' FEES § 12:3, at 463 (1973) (hereinafter cited as
SPEISER). For a further discussion of the federal court view see also Annot., 8 L. Ed. 2d 894,
902-11 (1962).

44. See, e.g., Goodhart, Costs, 38 YALE L.J. 849, 875-76 (1929)(hereinafter cited as
Goodhart).

45. Alyeska Pipeline Serv. Co. v. Wilderness Soc'y, 421 U.S. 240, 262-64 (1975).
46. See, e.g., Falcon, Award of Attorneys' Fees in Civil Rights and Constitutional

Litigation, 33 MD. L. REV. 379, 384-85 (1973)(hereinafter cited as Falcon). The proponents of
the rule contend that awards of fees will also discourage the poor from instituting suits.
Because the poor are already hindered financially in litigation, the possibility of an extra
award of fees will only serve as a disincentive to bringing suit. See SPEISER, supra note 43, at
467; Goodhart, supra note 44, at 874-75.

47. See, e.g., Falcon, supra note 46, at 384.
48. See, e.g., Public Participation in Federal Agency Proceedings Act of 1977: Hearings

on S.270 Before the Subcommittee on Administrative Practice and Procedure of the Senate
Committee on the Judiciary, 95th Cong., 1st Sess. 191 (1977) (hereinafter cited as Hearings)
(Statement of the Federal Power Commission).

49. See Falcon, supra note 46, at 384-86; Equal Access, supra note 36, at 639.
50. See Falcon, supra note 46, at 390. See also Ehrenzweig, Reimbursement of Counsel

Fees and the Great Society, 54 CAUF. L. REv. 792 (1966); Kuensel, The Attorney's Fee: Why

19781



614 TEXAS TECH LAW REVIEW [Vol. 9:608

against the rule contend that an award of attorney's fees can be an
effective deterrent of unjust activity. Possibly, they argue, potential
violators of another's rights might reconsider any illegal actions if
they faced the additional penalty of attorney's fees.5

Perhaps in response to the merit of these criticisms, courts in
their equitable powers have carved out exceptions to the American
Rule to modify its occasional harshness.2 The first of these excep-
tions is the common fund theory. Courts originally used this excep-
tion to award attorney's fees to the "successful plaintiff when his
representative action creates or traces a common fund, the eco-
nomic benefit of which is shared by all members of the class."53

Later courts extended the theory to include fees to a litigant acting
on his own behalf but whose actions created a fund to benefit others
through stare decisis against the same defendant." The basic rea-
soning behind this exception is that an award is necessary to avoid
the unjust enrichment that would occur if a litigant bears all of the
costs of suits yet many persons share economic benefits from the
fund created by his action.5 However, by requiring that the fees be
taken from a fund created by the main action, the defendant himself
is not penalized by the award."

Not a Cost of Litigation?, 49 IowA L. REV. 75, 78-80 (1963); Equal Access, supra note 36, at
654.

51. See, e.g., Falcon, supra note 46, at 390-91.
52. See, e.g., SPEISER, supra note 43, at 482; Equal Access, supra note 36, at 665-66;

Comment, After Alyeska: Will Public Interest Litigation Survive?, 16 SANTA CLARA L. REV.

267, 272-77 (1976)(hereinafter cited as After Alyeska); Equal Access, supra note 36, at 645-
48.

53. Hall v. Cole, 412 U.S. 1, 5-6 n.7 (1973). A case in which the common fund benefit
was applied is Sprague v. Titonic Nat'l Bank, 307 U.S. 161, 162 (1939). In that case a bank
had taken over a trust fund originally deposited with the bank by the plaintiff and others.
Id. at 163. When the bank closed during the depression, a receiver was appointed to distribute
the funds. As a result of the plaintiffs' suit, the fund was recovered. Id. Recognizing the
inequity that would result by forcing the plaintiff to bear the costs of litigation while the other
persons, orginally a part of the trust fund, received the benefits of her suit, the Court applied
the common fund exception and allowed the plaintiff to take her attorney's fees from the trust
fund. Id. at 167. For more information on the common fund exception see SPEISER § 11,
supra note 43, at 396-456.

54. Hall v. Cole, 412 U.S. 1, 5-6 n.7 (1973). Stare decisis is a doctrine that establishes
the principles to be applied by the courts in later similar cases. For example, in Sprague v.
Titonic Nat'l Bank, 307 U.S. 161 (1939) the Court recognized that by establishing the princi-
ples to be applied by a third party who also has a claim against the same defendant, the
plaintiff had necessarily established the claims of those third parties. Id. at 166.

55. See Nussbaum, Attorney's Fees in Public Interest Litigation, 48 N.Y.U. L. REv. 301,
314-15 (1973)(hereinafter cited as Nussbaum).

56. Hall v. Cole, 412 U.S. 1, 6 (1973). However, a penalty is placed upon the losing
litigant under the rationale of the "bad faith" exception to the American Rule. When the
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A second court-made exception to the American Rule is the
substantial benefit exception. This exception allows courts to award
attorney's fees because the successful litigant has "conferred a sub-
stantial benefit on the members of an ascertainable class."57 This
exception is also based upon courts' equitable powers to prevent the
unjust enrichment that would occur if one litigant bore all of the
costs of an action that benefitted a large class."

Texas has made clear its support of both of these exceptions in
Knebel v. Capital National Bank.5" In that case the Texas Supreme
Court reaffirmed its adherence to the common fund exception and
by way of dicta accepted the substantial benefit exception. 0 How-
ever, the court differed from some other jurisdictions following the
substantial benefit exception in that the court required a pecuniary
benefit to result from a case before it would allow an award of
attorney's fees.' The court concluded that the reason for an award
of attorney's fees under either exception is not bad faith on the part
of the defendant." Rather, the award of attorney's fees is justified
because to "allow others to obtain full benefit of the plaintiff's ef-
forts without contributing equally to the litigation expenses would
be to enrich the others unjustly at the plaintiff's expense."6 Thus,
the Texas rationale is not to penalize the defendant but is to pre-
vent unjust enrichment of the class benefitted by the plaintiff's

losing party has acted in "bad faith, vexatiously, wantonly or for oppressive reasons," the
court may penalize the litigant by awarding attorney's fees to the other party. Id. at 5.

57. Mills v. Electric Auto-Lite Co., 396 U.S. 375, 393-94 (1970). Generally, the substan-
tial benefit exception is applied in stockholders derivative suits. Id. at 377. In Mills the
plaintiff stockholders attempted to prevent voting by Auto-Lite management of proxies ob-
tained by a misleading proxy solicitation. Although no fund was created, the Court held that
the stockholders by their action had conferred a benefit upon the rest of the stockholders in
the company. Id. at 393-94. Therefore, in order to prevent any unjust enrichment by the
remaining stockholders, the Court allowed an award of fees from the corporate defendant.
Id. at 396-97. However, as in the common fund exception, the Court is not penalizing the
unsuccessful litigant by the award but is merely preventing an unjust enrichment. Id.

58. Id.
59. 518 S.W.2d 795 (Tex. 1974).
60. Id. at 799-800.
61. Id. at 801. As the Court pointed out, many jurisdictions will apply the substantial

benefit exception upon a showing of any benefit to a class, whether pecuniary or not. The
controversy stems from Mills v. Electric Auto-Lite Co., 396 U.S. 375 (1970), and from Hall
v. Cole, 412 U.S. 1 (1973), in which the United States Supreme Court seemingly required only
a benefit of any type to be conferred upon a class. Id. at 6 n.7. In contrast to Texas, which
limited its application to litigation conferring a pecuniary benefit, California adopted the
Mills and Hall rationale. Serrano v. Priest, 20 Cal. 3d 20, 569 P.2d 1303, 1310 n.10, 141 Cal.
Rptr. 315, 321 n.10 (1977).

62. Knebel v. Capital Nat'l Bank, 518 S.w.2d 795, 800 (Tex. 1974).
63. Id.
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litigation. 4 However, the Texas Supreme Court, when later asked
to award attorney's fees directly from the pockets of the defen-
dant,65 made it clear that awards of attorney's fees are the exception
and not the rule. The court recognized that any fees against the
defendant in this situation would be in addition to the main claim
and, therefore, would be a penalty against the defendants."

A third exception to the American Rule is the private attorney
general doctrine. Originally, the doctrine was based on legislative
initiative. The courts reasoned that if Congress had taken the statu-
tory initiative to control abuses of individual rights, the courts could
assist Congress by encouraging "private attorney generals."67 Be-
cause the official attorney general could not prosecute all abuses,
the courts should encourage individuals to act as attorney generals
and to prosecute infringements on their rights. The courts could
encourage these private attorney generals by an award of attorney's
fees.68 The United States Supreme Court first applied this exception
in Newman v. Piggie Park Enterprises, Inc.6" In that case plaintiffs
had instituted an action under the Civil Rights Act of 1964 to pre-
vent racial discrimination at drive-in restaurants. 6 The Court held
that awards of fees to the "private attorney generals" were justified
because they were acting to vindicate a policy that "Congress con-
sidered of highest priority."'" Similarily in Lee v. Southern Home
Sites Corp.,7" the Fifth Circuit reasoned that an award was neces-
sary to implement the congressional policy to prevent racial dis-
crimination.73 At first, the application of the doctrine was limited
to only those plaintiffs that, in the court's discretion, had served a

64. Id. at 803-04.
65. Id. The plaintiffs claimed that TEX. PROB. CODE ANN. § 352 (1956) authorized the

fees to be awarded in addition to the main claim. The court ruled against their claim. Knebel
v. Capital Nat'l Bank, 518 S.W.2d 795, 803-04 (Tex. 1974).

66. Knebel v. Capital Nat'l Bank, 518 S.W.2d 795, 803-04 (Tex. 1974).
67. See Falcon, supra note 46, at 409.
68. See generally Nussbaum, supra note 55, at 317-21.
69. 390 U.S. 400 (1968).
70. Id.
71. Id. at 402. Several circuit courts of appeals had adopted the doctrine. See, e.g.,

Alyeska Pipeline Serv. Co. v. Wilderness Soc'y, 421 U.S. 240, 270 n.46 (1975). The federal
circuits that had adopted the private attorney general doctrine were: Hoitt v. Vitek, 495 F.2d
219 (1st Cir. 1974); Morales v. Haines, 486 F.2d 880 (7th Cir. 1973); Fowler v. Schwarzwalder,
498 F.2d 143 (8th Cir. 1974).

72. 444 F.2d 143 (5th Cir. 1971).
73. Id. at 147-48. The Fifth Circuit justified the award of fees by examining legislative

initiation in 42 U.S.C. § 1982 (1974). Plaintiff had alleged racial discrimination in a de-
veloper's selling of lots.

[Vol. 9:608
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policy that Congress considered of highest priority.' Later the doc-
trine was expanded to include litigants that the courts decided had
acted merely in society's best interest.75

However, in 1975 the Supreme Court in Alyeska Pipeline Serv-
ice Co. v. Wilderness Society" halted the use of the private attorney
general doctrine in federal courts." The Court recognized that the
American Rule was well established in both federal and state
courts78 and concluded that any new exceptions to the American
Rule, particularly as broad an exception as the private attorney
general doctrine, are matters for Congress, not the judiciary.79 Any
deviation from the American Rule is not a matter for the judiciary,
the Court reasoned, because Congress had reserved to itself the
power to "carve out specific exceptions to the general rule."8' Fur-
ther, the Court reasoned that federal courts should not be vested
with broad discretion to choose which policies are in society's best
interest." Thus, the Supreme Court concluded that judicial adop-
tion of the private attorney general doctrine poses two basic dan-
gers: it results in an unwarranted judicial extension into legislative
matters, and it places too great a discretion in the judiciary.

In Serrano IIP the California Supreme Court disagreed with
the United States Supreme Court's result in Alyeska and adopted
the private attorney general doctrine for that states' courts.13 How-
ever, the California Supreme Court also recognized the merit of the
reasoning in Alyeska. 4 The California court compromised by limit-
ing its adoption of the private attorney general doctrine to constitu-
tional issues, which are generally resolved by the judiciary rather

74. See, e.g., After Alyeska, supra note 52, at 276-77 (1976). Further, the early applica-
tion of the doctrine was only in cases of racial discrimination. Accord, Falcon, supra note 46,
at 413-14 (1973), Nussbaum, supra note 55, at 327-31. However there were some later cases
showing a trend of extending the doctrine into areas other than racial discrimination. See
generally Sims v. Amos, 340 F. Supp. 691 (M.D. Ala. 1972), aff'd mer., 409 U.S. 942
(1972)(reapportionment).

75. See, e.g., After Alyeska, supra note 52, at 276-77 (1976).
76. 421 U.S. 240 (1975).
77. Id. at 241. For a further discussion of Alyeska see 7 TEx. TEcH L. REV. 122-32 (1975).
78. 421 U.S. 240, 259 n. 31 (1975).
79. Id. at 271.
80. Id. at 269.
81. Id. The Fifth Circuit expressed dissatisfaction with the Supreme Court's decision

in Alyeska in Wallace v. House, 538 F.2d 1138, 1147-48 (5th Cir. 1976).
82. Serrano v. Priest, 20 Cal. 3d 35, 569 P.2d 1303, 141 Cal. Rptr. 315 (1977).
83. 569 P.2d at 1313-15, 141 Cal. Rptr. at 325-27.
84. 569 P.2d at 1313, 141 Cal. Rptr. at 325.
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than the legislature.8 5 The court reasoned that this compromise
would not vest the judiciary with any undue discretion to pick and
choose social policies according its own personal beliefs. 6

However, the compromise did not effectively remedy the dan-
gers of the private attorney general doctrine. California has a consti-
tution composed of many rights, encompassing a broad spectrum
from the right to hunt and fish to that of equal protection; therefore,
a judge may still pick and choose the rights he favors and award
attorney's fees to those litigants who support his view.5 This danger
of abuse is well illustrated by the experience of the Federal Trade
Commission(FTC) program in 1975.88 In that program Congress au-
thorized the FTC to award attorney's fees to persons who appeared
before the FTC and who, in the FTC's commissioner's opinion,
served an important public purpose by their appearance. Although
the program was designed to award fees to groups on both sides of
the proposed ruling, in all cases only those groups who favored the
agency-proposed ruling were awarded attorney's fees.9"

These same dangers are also present in the judicial arena; with-
out legislative guidance the judge is freed from any restraints and,
under the guise of public policy, can award attorney's fees to those
litigants who advance his own beliefs.9' Further, in many states the
judge is removed from the control of the ballot box, therefore he is
free to implement his own views without endangering his position.
Because the legislature is elected by the people, only it should de-

85. 569 P.2d at 1315, 141 Cal. Rptr. at 326-27.
86. Id.
87. The dissent effectively made this point in Serrano v. Priest, 20 Cal. 3d 35, 569 P.2d

1303, 1319, 141 Cal. Rptr. 315, 330 (1977) (Richardson, J., dissenting).
88. See, e.g., Hearings, supra note 48, at 47-61. The F.T.C. program was established

by Congress in 1975 to determine the effects of awarding fees in agency actions. The theory
underlying the program was that the agency could not act as both judge and advocate.
Therefore, by awarding fees to litigants on both sides of any proposed agency ruling, the
agency could encourage presentation of more views and, consequently, make better decisions.
However, through the work of the author of this casenote and Richard Moore, minority
counsel for the Subcommittee of Administrative Practice and Procedure, it was found that
only those groups who favored proposed agency rulings received awards of attorney's fees from
the F.T.C. Also, these groups generally proved to be public interest groups or law firms.
Id. at 52-61. (These were the results of one F.T.C. proceeding, the proposed funeral home
regulations). For the groups funded and results of the study see Hearings at 54-55.

89. See, e.g., Hearings, supra note 48, at 47-61.
90. Id.
91. See generally Alyeska Pipeline Serv. Co. v. Wilderness Soc'y, 421 U.S. 240, 269

(1975). A further question would be the standard to be used in later review of lower court
award of fees. If the standard is abuse of discretion, the judge is given even greater leeway.
See Hearings, supra note 48, at 5 (Testimony of Joseph Spaniol).
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cide what policies are in society's best interest. If Congress oversteps
its boundaries, then it is subject to the controls of both the people
and the courts.2 Thus, only Congress should be able to designate
what constitutional rights deserve encouragement by awards of at-
torney's fees.

However, the California Supreme Court is not to be faulted for
attempting to alleviate the sometimes harsh results of the American
Rule. Instead, the court is to be faulted for judicially implementing
a doctrine that itself produces an inequitable result. Fees under the
common fund and substantial benefit theories are merely awarded
upon a principle of unjust enrichment and not as a penalty to the
defendant. 3 In fact, these two exceptions do not violate the spirit
of the American Rule because the fees are not awarded against the
defendant himself but are taken out of the main claim. 4 In contrast,
the private attorney general doctrine is a penalty assessed on the
defendant, and the awards are generally supplementary to the main
claims." Further, the award is made even though the losing party
acted in good faith. Thus, the private attorney general doctrine is
a true exception to the American Rule because fees are awarded to
penalize the defendant for his actions against society.

The proponents of the private attorney general doctrine con-
tend that awards of attorney's fees will encourage many persons
with bona fide claims to seek remedies in the courts. 7 This conten-
tion is unmeritorious in light of the substantial increase of tax ex-
empt public interest and civil rights groups that are created to

92. This reasoning would seem to be the basis of the Court's decision in Alyeska.
Certainly, the Court considered as extremely important the fact that Congress would statuto-
rily authorize the private attorney general doctrine if it desires. Alyeska Pipeline Serv. Co.
v. Wilderness Soc'y, 421 U.S. 240, 262 n.36 (1975). Congress still has not authorized the
doctrine as an exception to the American Rule. The bill that would have legislatively author-
ized agencies and federal courts to authorize fees under the private attorney general rationale
failed in committee.

93. See Falcon, supra note 46, 402-07.
94. See, e.g., Doaas, HANDBOOK ON THE LAW OF REMEDIES 200-04 (1973); Equal Access,

supra note 36, at 662. But see Falcon, supra note 46, at 411.
95. See, e.g., Equal Access, supra note 36, at 668.
96. See, e.g., Newman v. Piggie Park Enterprises, 390 U.S. 400 (1968). Although as in

a situation comparable to A lyeska, the losing party acted in good faith and the winning party
succeeded on a subsidiary issue, the losing party could be penalized for his action. See, e.g.,
Wilderness -Soc'y v. Morton, 495 F.2d 1026, 1042 (D.C. Cir. 1974)(dissenting opinion). The
penalty of fees was awarded to the plaintiffs because their litigation forced the builders of
the Alaskan Pipeline to use an alternate route. Id. at 1043.

97. See, e.g., Serrano v. Priest, 20 Cal. 3d 35, 569 P.2d 1303, 1313-14, 141 Cal. Rptr. 315,
327 (1977).
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insure that these actions are brought to the courts. With the added
possibility of awards of attorney fees, these groups will be able to
institute more suits, many of which could be frivolous." In view of
the over burdened dockets of our courts today, there is merit to the
weeding out of frivolous suits that is inherent in the denial of attor-
ney's fees.99 Thus, the solution to the problems of the American Rule
is not to vest the courts with broad discretionary powers to award
fees; instead, it is to continue to allow the legislature to statutorily
authorize fees in those situations that is, as the branch closest to the
people, deems sufficiently important to justify the awards.

Should the Texas courts face the private attorney general doc-
trine, there are conflicting indicators as to the direction they may
choose. The Texas Supreme Court in Knebel did endorse the sub-
stantial benefit and common fund exceptions.10 Further, the courts
may also be persuaded that adoption of the doctrine would imple-
ment the legislative intent evidenced by the legislature's progressive
stance on statutory attorney's fees.' ° However, the progressive
stance of the Texas legislature may also weigh against adoption of
the doctrine. Texas courts may decide that the legislature has
clearly indicated those situations justifying awards of fees and that
the legislature does not intend to extend the practice further. Fi-
nally, the Texas court in Knebel refused to award fees directly from
the pockets of the losing party without statutory authorization. 2

Perhaps this is the best indicator of the actual route Texas will
follow.

Douglas R. McSwane

98. See, e.g., Hearings, supra note 48, at 394-95 (Testimony of Judge George MacKin-
non, Judge D.C. Cir.); COUNCIL FOR PuBuc INTEREST LAW, BALANCING THE SCALES OF JUSTICE:
FINANCING PUBLIC INTEREST LAW IN AMERICA 79-146 (1976).

99. See, e.g., Hearings, supra note 48, at 394-95.
100. 518 S.W.2d 795 (Tex. 1974).
101. See, e.g., Brock, Statutory Attorney Fees in Texas, 40 Tx. B.J. 139 (1977).
102. See Knebel v. Capital Nat'l Bank, 518 S.W.2d 795, 804 (Tex. 1974).
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