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INTRODUCTION

Division of the assets of a community is probably never dis-
puted more heavily than when personal injury recoveries must be
divided. The notion that a party shares not only his property but
also his "spilled blood" with the other spouse comes as a rude sur-
prise to the injured spouse. Of the eight community property states,
three provide that personal injury recovery by the husband or wife
becomes community property,' three consider the recovery for inju-
ries partially separate property of the injured spouse,2 one has a
unique statutory system making the recovery community property

1. Arizona, Idaho, and Washington have reached the community characterization by
statutory interpretation. Heimke v. Munoz, 106 Ariz. 26, 470 P.2d 107 (1970); Clark v. Foster,
87 Idaho 134, 391 P.2d 853 (1964); Erhardt v. Havens, Inc., 53 Wash. 2d 103, 330 P.2d 1010
(1958). In Idaho and Washington, however, when negligent injury is inflicted by the other
spouse, the damages are not entirely community. Rogers v. Yellowstone Park Co., 97 Idaho
14, 539 P.2d 556 (1975); Freehe v. Freehe, 81 Wash. 2d 183, 500 P.2d 771 (1972).

2. Nevada and New Mexico have concluded that recovery for the personal injury itself
is separate property by statutory interpretation and a recent Texas statute making the recov-
ery separate property has been found constitutionally valid. Fredrickson & Watson Constr.
Co. v. Boyd, 60 Nev. 117, 102 P.2d 627 (1940); Soto v. Vandeventer, 56 N.M. 483, 245 P.2d
826 (1952); Graham v. Franco, 488 S.W.2d 390 (Tex. 1972).
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but for many purposes treating it as separate property,3 and the last
has a statutory system making recovery for the wife's injuries sepa-
rate property but dictating that recovery for the husband's injuries
is community property.4 For situations when one of the spouses is
at fault, the states have further complicated the issue by developing
differing rules regarding contributory negligence,5 interspousal
immunity,' and contribution. The diversity of viewpoints is highly
significant to the practicing attorney. The effect of a particular
state's classification rules is not limited to that state under conflict
of laws principles.7 The classification in community property states
may even affect common law states under the Uniform Marriage
and Divorce Act.8 In addition, the classification rule in a particular

3. After a great deal of vacillation, California now characterizes personal injury recovery
as community property. In re Jones, 13 Cal. 3d 457, 531 P.2d 420, 119 Cal. Rptr. 108 (1975).
But a statute requires payment of the recovery to the injured spouse on divorce unless justice
requires otherwise. CAL. CIV. CODE § 4800(c)(West 1977).

4. A Louisiana statute classifies recovery for the wife's personal injuries as separate
property, but includes recovery for the husband's personal injuries as part of the community.
LA. Civ. CODE ANN. art. 2402 (West 1971).

5. California, Nevada, New Mexico, Texas, and Washington no longer bar all recovery
if one spouse is contributorily negligent. Fredrickson & Watson Constr. Co. v. Boyd, 60 Nev.
117, 102 P.2d 627 (1940); Baca v. Baca, 71 N.M. 468, 379 P.2d 765 (1963); Graham v. Franco,
488 S.W.2d 390 (Tex. 1972); CAL. CIv. CODE § 5112 (West 1970); WASH. REv. CODE § 4.22.010
(Supp. 1976).

Arizona and Idaho continue to impute negligence from one spouse to the other. Tinker
v. Hobbs, 80 Ariz. 166, 294 P.2d 659 (1956); Swager v. Peterson, 49 Idaho 785, 291 P. 1049
(1930). Louisiana imputes the wife's negligence to the husband since recovery for his injury
is community property, Steward v. Lewis, 292 So. 2d 303 (La. Ct. of App. 1974), but does
not impute the husband's negligence to the wife with respect to her separate recovery. Gas-
pard v. Le Marie, 245 La. 239, 158 So. 2d 149 (1963). Some of these states have modified the
harsh effect of imputing contributory negligence by adopting comparative negligence stat-
utes. See text and accompanying notes 222-39 infra.

6. California, Idaho, Nevada, New Mexico, and Washington have abrogated the inter-
spousal immunity doctrine which precluded spouses from suing each other in personal tort
actions. See text and accompanying notes 247-60 infra. The other community property states
retain the immunity doctrine, but with varying limited exceptions. See text and accompany-
ing notes 261-70 infra.

7. Many states have applied a conflict of laws rule classifying the nature of personal
injury recovery and determining the applicability of interspousal immunity by the law of the
domicile of the injured person rather than where the injury occurred. Thus, an accident in
Texas may require application of the classification rules of another jurisdiction. E.g., Reeves
v. Schulmeier, 303 F.2d 802, 806 (5th Cir. 1962) (law of domicile governs whether husband
must be joined in wife's suit for personal injury recovery or not); Bruton v. Villoria, 138 Cal.
App. 2d 642, 292 P.2d 638 (1956); Lederle v. United Servs. Auto. Ass'n, 394 S.W.2d 31, 34
(Tex. Civ. App.-Waco 1965), vacated as moot, 400 S.W.2d 749 (Tex. 1966) (law of domicile
governs interspousal immunity and character of personal injury recovery); see R. WEINTRAUB,
COMMENTARY ON THE CONFLICT OF LAws 208 (1971); cf. RESTATEMENT (SECOND) OF CONFLICT OF
LAWS § 258 (1971).

8. The Uniform Marriage and Divorce Act basically applies community property laws



4 TEXAS TECH LAW REVIEW [Vol. 9:1

state can have a great financial impact upon the parties because of
the huge personal injury damages awarded in today's courts.'

This brief overview of the diversity of rules among the com-
munity property states and the significance of that diversity demon-
strates the usefulness of a comparative analysis of the jurisdictions,
following the tortured path of the law in each of these areas. This
article includes a comparative analysis of the community property
states regarding classification of recovery, contributory negligence,
interspousal immunity, and contribution; a suggested analysis for
each of these problem areas; and a detailed examination of the
present unresolved problems facing Texas courts. Detailed discus-
sion of the character of personal injury recovery received after a
permanent separation is beyond the scope of this article since that
issue turns on the independent general problem of how long the
community continues and whether permanent separation is enough
to terminate it.' 0 Similarly, this article includes no detailed compar-

in dividing property on divorce. Under the act, the court must assign all of the "nonmarital"
property (or separate property) to its owner. The court has discretion in assigning "marital
property" defined as "property acquired by either spouse subsequent to the marriage except:
(1) property acquired by gift, devise, or descent .. " UNIFORM MARRIAGE AND DIVORCE ACT
§ 307. Therefore, common law states will look to the laws of community property states in
classifying personal injury recoveries as either marital or nonmarital property. See Nixon v.
Nixon, 525 S.W.2d 835 (Mo. Ct. App. 1975); Note, Dissolution of Marriage-Personal Injury
Damages as Marital Property in Missouri, 41 Mo. L. REV. 603 (1976); cf. Podell, The Case
for Revision of the Uniform Marriage and Divorce Act, 18 S.D.L. REV. 601, 607 (1973) (criticiz-
ing the Act for imposing the community property laws on all other states).

9. See Note, Community Property-Effect of Dissolution on Damages for Husband's
Personal Injuries-The Loss Suffered Test, 46 TUL. L. REv. 836, 838 (1972) (examples of high
awards).

10. The four states holding that personal injury recovery is community property, Ari-
zona, California, Idaho, and Washington, all originally recognized an exception allowing the
wife to recover damages as separate property on a cause of action for personal injuries accru-
ing while she lived separate and apart from her husband. City of Phoenix v. Dickson, 40 Ariz.
403, 12 P.2d 618, 619 (1932); Christiana v. Rose, 100 Cal. App. 2d 46, 222 P.2d 891 (1950);
Lorang v. Hays, 69 Idaho 440, 209 P.2d 733, 735 (1949) (wife sued husband for tort committed
on her while separated); Erhardt v. Havens, Inc., 53 Wash. 2d 103, 330 P.2d 1010 (1958).
Arizona has now repealed its permanent separation statute that provided the basis for the
exception. See ARIZ. REV. STAT. § 2173 (repealed 1973) (current version at ARIz. REV. STAT. §

25-213 (1976), which was relied upon in City of Phoenix v. Dickson, supra, to arrive at the
finding that the earnings and accumulations of the wife while living separate and apart from
her husband were her separate property. No Arizona case has faced the issue since the repeal
of the statute. California and Washington have amended their statutes to provide equal
treatment for the husband with respect to "earnings and accumulations" after separation.
CAL. CIv. CODE § 5126(a)(2) (West Supp. 1977); WASH. REV. CODE § 26.16.140 (Supp. 1976).
The Idaho Supreme Court recently declared the separation statute to be unconstitutional and
declared that the property acquired by either spouse after separation is presumed to be
community property. Suter v. Suter, 97 Idaho 461, 546 P.2d 1169, 1175 (1976).
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ative analysis of which spouse is the proper plaintiff to bring the
cause of action for personal injuries because most of the old cases
have now been affected by recent changes in management statutes,
another topic in itself."

The remaining four community property states hold that recovery for personal injury is
at least partially the separate property of the injured spouse. Louisiana, which follows the
separate property classification only for injuries to the wife, has retained its separation statute
making a distinction based on sex. The wife may generally recover even medical expenses
and lost wages as separate property for injuries occurring after separation. Charles v. Sewer-
age & Water Bd. of New Orleans, 331 So. 2d 216 (La. Ct. of App.), cert. denied, 334 So. 2d
431 (La. 1976) (recovered medical expenses as separate property); Roy v. Edmondson, 221
So. 2d 583, 588 (La. Ct. of App. 1969) (wife separated from husband and personally obligated
to pay medical bills allowed to recover lost wages and medical expenses); Johnson v. Shreve-
port Transit Co., 137 So. 2d 463, 465 (La. Ct. of App. 1962) (earnings while separated are
separate property by statute so medical expenses paid with earnings are separate property).
The husband, on the other hand, may recover damages for personal injuries as his separate
property only if he was "living separate and apart from his wife, by reason of fault on her
part." LA. CIv. CODE ANN. art. 2334 (West Supp. 1977). The present Nevada separation
statute does not apply to personal injury recovery of the spouses during separation. NEV. REV.
STAT. § 123.180 (1967) (only the earnings of children in the wife's custody earned while the
wife was living separate and apart from her husband are the wife's separate property). Prior
to 1973, New Mexico classified damages for lost wages while living separate and apart as the
separate property of the injured wife, but the legislature recently repealed its separation
statute. See N.M. STAT. ANN. § 57-3-7 (repealed by N.M. Laws of 1973, ch. 320, § 14, 1973);
Flores v. Flores, 84 N.M. 601, 506 P.2d 345, 348 (Ct. App.), cert. denied, 84 N.M. 592, 506
P.2d 336 (1973) (prior law). Texas courts so far have never recognized a "living separate and
apart" exception, but continue to apply the general community presumption during separa-
tion. Lamar & Smith v. Stroud, 5 S.W.2d 824 (Tex. Civ. App.-Texarkana 1928, writ dism'd)
(damages recovered by woman permanently separated from her husband held community
property); Ligon v. Ligon, 87 S.W. 838 (Tex. Civ. App. 1905).

11. Of the four states that classify personal injury recovery as community property,
Arizona, Idaho and Washington originally held that the husband was a necessary party as
manager of the community. Under prior Arizona law, the cause of action belonged to the
person actually injured, but since the recovery was community property, the husband was a
necessary party to any action to represent the community. Fox Tucson Theatres Corp. v.
Lindsay, 47 Ariz. 388, 56 P.2d 183 (1936). In Idaho, both spouses were necessary parties to
recover for injuries to the wife. Muir v. Pocatello, 36 Idaho 532, 212 P. 345, 346-47 (1922).
An Idaho husband, however, could sue alone for his injuries. Lindsay v. Oregon Short Line
R.R. Co., 13 Idaho 477, 90 P. 984 (1907). Under prior Washington law, the husband was a
necessary party in all actions, although the injured wife could be joined as a proper party.
See Erhardt v. Havens, Inc., 53 Wash. 2d 103, 330 P.2d 1010, 1011 (1958); Ostheller v. Spo-
kane & I.E.R. Co., 107 Wash. 678, 182 P. 630, 633 (1919); Magnuson v. O'Dea, 75 Wash. 547,
135 P. 640 (1913). The husband was a necessary party in an action for injury to the wife even
after divorce. Clark v. Beggs, 138 Wash. 62, 244 P. 121 (1926). The case law did allow the
wife to sue alone if. the husband was incompetent. Foster v. Williams, 4 Wash. App. 659, 484
P.2d 438 (1971). In the fourth state, California, a prior statute allowed the wife to sue for
damages for pain and suffering, although the recovery itself remained community property.
CAL. Civ. PROC. CODE § 370 (amended by 1975 Cal. Stats., ch. 1241, § 2). In all four of
these states, the present management statutes allow either spouse to sue for his or her own
injuries without joining the other spouse:
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Amz. REv. STAT. § 25-214 (1976). The court could even logically hold under this
statute that either spouse (whether or not the injured spouse) may bring suit be-
cause either is allowed to represent the community in managing community prop-
erty.

CAL. CIv. CODE § 5125 (West Supp. 1977). The California statute provides for
a joint and several management system similar to the Arizona statute.

IDAHO CODE § 32-912 (Supp. 1977). The Idaho Supreme Court clearly stated in
dictum in Rogers v. Yellowstone Park Co., 97 Idaho 14, 539 P.2d 566 (1975) that
the husband was required as a necessary party only because of the earlier statute
making the husband the manager of the community. 539 P.2d at 568.
The remaining states now classify personal injury recovery as partly separate property.

Only in Louisiana is the husband still a necessary party as to the community element of the
recovery. Louisiana courts allow a wife to bring an action to recover for her pain, suffering,
and disfigurement as separate property. Vitale v. Checker Cab Co., 166 La. 527, 117 So. 579,
581 (1928); Kientz v. Charles Dennery, Inc., 17 So. 2d 506 (La. Ct. of App. 1944), rev'd on
other grounds, 209 La. 144, 24 So. 2d 292 (1945); Weitkam v. Johnston, 5 So. 2d 582 (La. Ct.
of App. 1942); Picheloup v. Gibbons, 120 So. 504 (La. Ct. of App. 1928). The wife may sue
on the community action in Louisiana only if authorized by the husband. Gebbia v. City of
New Orleans, 249 La. 409, 187 So. 2d 423, 426 (1966); McMurray v. Aetna Cas. & Sur. Co.,
141 So. 2d 898, 902 (La. Ct. of App. 1962); LA. CODE CIV. PRoc. ANN. art. 695 (West 1960).

Prior Texas law required the husband, as head of the community, to sue for the com-
munity cause of action. Loper v. Western Union Tel. Co., 70 Tex. 689, 8 S.W. 600 (1888);
General Ins. Co. of America v. Casper, 426 S.W.2d 606, 610 (Tex. Civ. App.-Tyler), writ
ref'd n.r.e. per curiam, 431 S.W.2d 311 (Tex. 1968); Firence Footwear Co. v. Campbell, 406
S.W.2d 516 (Tex. Civ. App.-Houston [1st Dist.] 1966), rev'd on other grounds, 411 S.W.2d
636 (Tex. 1967); Glens Falls Ins. Co. v. Yarbrough, 369 S.W.2d 640, 642 (Tex. Civ.
App.-Waco 1963, no writ) (husband has exclusive right to sue or settle); Ellis v. City of San
Antonio, 341 S.W.2d 508 (Tex. Civ. App.-San Antonio 1961, writ ref'd n.r.e.); Roberts v.
Magnolia Petroleum Co., 142 S.W.2d 315 (Tex. Civ. App.-Beaumont), writ ref'd per curiam,
143 S.W.2d 79 (Tex. 1940). Many earlier cases are noted in Annot., 35 A.L.R.2d 1199, 1234-
35, 1238-46 (1954). Most of the Texas cases held that the wife could not sue for her personal
injuries, merely joining the husband "pro forma." Roberts v. Magnolia Petroleum Co., 142
S.W.2d 315, 317-18 (Tex. Civ. App.-Beaumont), writ ref'd per curiam, 143 S.W.2d 79 (Tex.
1940); Dixie Motor Coach Corp. v. Watson, 138 S.W.2d 314 (Tex. Civ. App.-Fort Worth
1940, no writ). But see Pacific Greyhound Lines v. Tuck, 217 S.W.2d 699, 701 (Tex. Civ.
App.-El Paso 1948, writ ref'd n.r.e.). Many prior cases held that the wife was not even a
"proper" party and should not join with the husband in the suit. Lee v. Turner, 71 Tex. 265,
9 S.W. 149 (1888); Firence Footwear Co. v. Campbell, 406 S.W.2d 516 (Tex. Civ.
App.-Houston [1st Dist.] 1966), rev'd on other grounds, 411 S.W.2d 636 (Tex. 1967). The
husband was required to maintain the suit even if the injured wife was living separate and
apart from the husband. Rankin v. Kerrville Bus Co., 115 S.W.2d 997 (Tex. Civ. App.-San
Antonio 1938, writ dism'd) (settlement of wife's claim must be left to husband though wife
lives apart from husband). The only exception was if the husband had abandoned the wife.
The reason for the abandonment exception was "that a husband cannot by his refusal to sue
deprive his wife of the benefits of property in which she has an equal interest with him. When
he abandons his duties as husband, he loses his exclusive right to sue for and control the
community property which the wife needs for her support." Taylor v. Catalon, 155 S.W.2d
965, 966 (Tex. Civ. App.-Galveston 1941), rev'd on other grounds, 140 Tex. 38, 166 S.W.2d
102 (1942). For cases describing what constitutes abandonment, see Ritch v. Ritch, 242
S.W.2d 210 (Tex. Civ. App.-Dallas 1951, no writ); Lincoln v. Stone, 42 S.W.2d 128, 132-33
(Tex. Civ. App.-Fort Worth 1931), rev'd, 59 S.W.2d 100 (Tex. Comm'n App. 1933, holding
approved).

Texas courts have now disposed of the prior requirement of the husband's joinder in all
personal injury actions, relying on the new equal management statute. Weatherford v. Eli-
zondo, 52 F.R.D. 122, 128-29 (S.D. Tex. 1971) (wife indispensable party in suit for her per-
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I. THIRD PERSON INFLICTS INJURY UPON A SPOUSE

A. Injury During Continuance of the Community, Recovery
During Continuance of the Community

In noncommunity property states, personal injury recoveries
are the separate property of the injured spouse. 2 Under traditional

sonal injuries); Jamail v. Thomas, 481 S.W.2d 485, 489-90 (Tex. Civ. App.-Houston [lst
Dist.] 1972, writ refd n.r.e.); Taylor v. Gilbert Gertner Enterprises, 466 S.W.2d 337 (Tex.
Civ. App.-Houston [1st Dist.] 1971, writ ref'd n.r.e.); Ramos v. Horton, 456 S.W.2d 565
(Tex. Civ. App.-El Paso 1970, no writ). Even before the Graham decision, the supreme court
had held that under the equal management statute, the wife may bring an action for her
personal injuries without the husband's joinder. Few v. Charter Oak Fire Ins. Co., 463 S.W.2d
424, 426-27 (Tex. 1971).

The remaining two states that classify recovery as partly separate property, Nevada and
New Mexico, previously recognized two causes of action, one for injuries to the injured spouse,
and one for injuries to the community. The husband was a necessary party as manager of
the community to recover the award to the community. King v. Yancey, 147 F.2d 379, 380
n.2 (9th Cir. 1945) (applying Nevada law); Soto v. Vandeventer, 56 N.M. 483, 245 P.2d 826,
833 (1952); NEv. REv. STAT. § 123-230 (1973) (husband had entire management and control
of community property) (amended 1975). See DE FuNiAK, infra note 13, § 125; Huie, The
Texas Constitutional Definition of the Wife's Separate Property, 35 TExAs L. REv. 1054, 1062
n.46 (1957). An injured wife could sue alone, however, for the separate property elements of
the recovery. Underhill v. Anciaux, 68 Nev. 69, 226 P.2d 794 (1951) (wife allowed to sue alone
for personal injuries insofar as the action concerned her separate property); Romero v. Felter,
83 N.M. 736, 497 P.2d 738, 740 (1972) (when both spouses were personally libelled, both may
maintain separate action); Soto v. Vandeventer, 56 N.M. 483, 245 P.2d 826, 833 (1952); NEv.
REV. STAT. § 41.170 (1943) (now repealed), quoted in note 87 infra; see Rodgers v. Ferguson,
556 P.2d 844 (N.M. Ct. App. 1976) (husband could sue on his personal injury claim indepen-
dent of the marital community although recovery for expenses and earnings belongs to the
community). Both states have now enacted equal management statutes giving either spouse
power to manage and control community property. NEv. REv. STAT. § 123.220 (1975); N.M.
STAT. ANN. § 57-4A-8(A) (Supp. 1975). Therefore, the injured spouse, whether husband or
wife, may sue for his or her separate property recovery as previously and may also sue for
the community losses.

The new Nevada statute, like the old statute, is unclear as to what happens if both
spouses do not join in the action. The old Nevada statute, NEv. REv. STAT. § 41.170 (1943),
allowed an injured wife to sue alone or to join the husband. If brought jointly, the damages
were segregated into community and separate elements. However, if the wife sued separately
"all damages sustained by the wife [were] awarded to and belong[ed] to the wife." Id. This
could have been interpreted to mean that the wife could recover one half of any lost earnings
as her separate property. See W. REPPY & W. DE FuNiAK, infra note 59, at 182. Literally the
Nevada statutes now provide that if both spouses join, the damage award is segregated into
separate and community elements. NEv. REv. STAT. § 123.121 (1975). If not, the award is all
separate property. NEv. REV. STAT. § 123.130 (1975) (defines separate property to include "an
award for personal injury damages"). The Nevada courts will likely avoid that literal reading
because it would allow recovery of all damages even if the non-injured spouse were contributo-
rily negligent by simply having the negligent spouse not join the suit. That result would follow
because Nevada courts do not impute negligence with respect to the portion of the recovery
that is separate property. Fredrickson & Watson Constr. Co. v. Boyd, 60 Nev. 117, 102 P.2d
627 (1940).

12. See, e.g., Kinsch v. DiVito Constr. Co., 54 Ill. App. 2d 149, 203 N.E.2d 621 (1964);
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community property principles, however, at least a portion of the
recovery represents compensation for lost services to the com-
munity. Under Spanish law, damages for injury to the person be-
came the separate asset of the injured spouse,"3 but the husband, as
head of the community, was entitled to sue for lost earnings or
services and for medical expenses." French law was similar except
that damages for loss of earning capacity also belonged to the person
injured. 5 This section describes the development of laws among
community property states governing classification of recovery for
personal injuries of one of the spouses. The section also includes a
suggested analysis of the classification issue.

1. Comparative Analysis

All of the community property states except Louisiana have
either statutory provisions'" or constitutional definitions'7 that are

Kuehn v. Jenkins, 251 Iowa 718, 100 N.W.2d 610 (1960); Martz v. Revier, 284 Minn. 166, 170
N.W.2d 83 (1969).

13. W. DE FUNIAK & M. VAUGHN, PRINCIPLES OF COMMUNITY PROPERTY § 81, at 197 (1971);
Pugh, The Spanish Community of Gains in 1803: Sociedad de. Gananciales, 30 LA. L. REv.
1, 10 (1969); see Green, The Texas Death Act, 26 TEXAS L. REv. 461, 470-71 (1948).

14. If the injury deprived the partnership of the injured person's earnings or
services, it too was thought to have suffered compensable damage, for which the
husband sued in his capacity as head of the community of gains. The expenses of
the injury such as doctor's bills, medicines, etc., also were considered an expense
of the community, properly recoverable by the husband.

Pugh, supra note 13, at 10.
15. [An award of indemnity [for personal injury] to one of the spouses is his
separate property . . . . This indemnity represents the damage to the person of
the injured and/or a decrease in his earning capacity. Only earnings, not earning
capacity, are part of the community.

3 PLAINOL. CIVIL LAw TREATISE no. 921 A (La. St. L. Inst. Transl. 1959) (emphasis added),
quoted in Note, Relation of Personal Injury Awards to the Community: A Need for Revision,
31 LA. L. REv. 425, 428 (1971).

16. Amz. REv. STAT. ANN. § 25-213 (West 1976):
All property, real and personal, of each spouse, owned by such spouse before mar-
riage, and that acquired afterward by gift, devise or descent, and also the increase,
rents, issues and profits thereof, is the separate property of such spouse.

CAL. Civ. CODE ANN. § 5107 (West 1970):
All property of the wife, owned by her before marriage, and that acquired after-
wards by gift, bequest, devise, or descent, with the rents, issues, and profits thereof,
is her separate property. The wife may, without the consent of her husband, convey
her separate property.

IDAHO CODE § 32-903 (1963):
All property of either the husband or the wife owned by him or her before marriage,
and that acquired afterward by either by gift, bequest, devise or descent, or that
which either he or she shall acquire with the proceeds of his or her separate prop-
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similar in restricting separate property to that owned before mar-
riage by gift, devise, or descent. In interpreting these provisions,
some courts have concluded that personal injury recovery is all com-
munity property, while others have concluded it is in part separate
property.

a. Recovery is community property

(1) By statutory interpretation (Arizona, Idaho, and Washington)

These three states (and previously Texas) have concluded that
tort recovery is community property under two theories. Under a
"literal reading-implied exclusion" theory, courts have reasoned
that a cause of action for personal injury is property;" that it is
literally acquired during marriage by means other than by gift,
devise, or descent; and that statutes defining separate property
impliedly exclude any property not acquired within the three listed
categories. 9 The courts have then easily concluded that the cause

erty, by way of moneys or other property, shall remain his or her sole and separate
property.

N.M. STAT. ANN. § 57-4A-2 (Supp. 1975):
A. "Separate property" means: (1) property acquired by either spouse before
marriage or after entry of a decree of dissolution of marriage; . . . (4) property
acquired by either spouse by gift, bequest, devise or descent. . . . B. "Community
property" means property acquired by either or both spouses during marriage which
is not separate property.

WASH. REV. CODE § 26.16.020 (West 1961):
The property and pecuniary rights of every married woman at the time of her
marriage or afterwards acquired by gift, devise, or inheritance, with the rents, issues
and profits thereof shall not be subject to the debts of contracts of her hus-
band ...
17. CAL. CONST. art. 20, § 8:
Property owned before marriage or acquired during marriage by gift, will, or inheri-
tance is separate property.

NEV. CONST. art. 4, § 31:
All property, both real and personal, of the wife owned or claimed by her before
marriage, and that acquired afterward by gift, devise or descent, shall be her sepa-
rate property. ...

TEX. CONST. art. XVI, § 15:
All property, both real and personal, of the wife, owned or claimed by her before
marriage, and that acquired by gift, devise or descent, shall be the separate prop-
erty of the wife. ...
18. The earliest cases relied on Chicago, Burlington & Quincy RR. Co. v. Dunn, 52 Il.

260 (1869) for its dictum that a cause of action for personal injuries is property.
19. The leading Texas case of Arnold v. Leonard, 114 Tex. 535, 273 S.W. 799 (1925),

established the strictness of the implied exclusion theory in Texas. The court declared uncon-
stitutional a legislative attempt to make revenue from the wife's separate property part of
her separate estate in establishing that the legislature can neither add to nor subtract from
the constitutional definition.
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of action and the recovery must therefore be community property.
While Arizona courts undoubtedly classify damages for per-

sonal injury to either spouse as community property, 0 few cases
have ever attempted to state a rationale.2 The Arizona Supreme
Court has explained its views in only one instance, where it held
that the recovery should go to the community because the injury
lessened the spouse's capacity to earn community property.2 This
"diminished earning capacity" theory is logically weak because it
does not justify giving recovery for pain and suffering, apart from
any diminished earning capacity, to the community.

Idaho has consistently held that damages for personal injuries
to a spouse are community property.2 3 In first adopting the com-
munity classification, the Idaho Supreme Court centered on "loss
of time and capacity to labor" as its reason.2' Later Idaho cases have
offered almost no reasoning to support the classification.2 5 A growing
uneasiness with this traditional view has recently developed. In one
case,2" the Idaho Supreme Court allowed the wife to be substituted
as plaintiff in her husband's personal injury action but limited her
recovery to damages actually sustained by the community. The
court recognized the need to separate damages to the community
from those that are personal to the injured spouse. In another deci-

20. Heimke v. Munoz, 106 Ariz. 26, 470 P.2d 107 (1970); Tinker v. Hobbs, 80 Ariz. 166,
294 P.2d 659 (1956); Pacific Constr. Co. v. Cochran, 29 Ariz. 554, 243 P. 405 (1926); Delozier
v. Smith, 22 Ariz. App. 136, 524 P.2d 970 (1974); Kenyon v. Kenyon, 5 Ariz. App. 267, 425
P.2d 578 (1967).

21. For example, when the Arizona Supreme Court first classified the cause of action
and damages for personal injury to either spouse as community property, the court merely
noted that "[a]s a general rule, causes of action for injury to the person of either spouse
during marriage and the damage therefor are community property." Pacific Constr. Co. v.
Cochran, 29 Ariz. 554, 243 P. 405 (1926).

22. Dawson v. McNaney, 71 Ariz. 79, 223 P.2d 907, 910 (1950). An Arizona court of
appeals has adopted the same reasoning. Kenyon v. Kenyon, 5 Ariz. App. 267, 425 P.2d 578
(1967).

23. Doggett v. Boiler Engr. & Supply Co., 93 Idaho 888, 477 P.2d 511 (1970); Clark v.
Foster, 87 Idaho 134, 391 P.2d 1049 (1930) (funds received in settlement of personal injury
claim are community property); Sprouse v. Magee, 46 Idaho 622, 269 P. 993 (1928) (dictum);
Muir v. Pocatello, 36 Idaho 532, 212 P. 345 (1922); Labone v. Davidson, 31 Idaho 644, 175 P.
588 (1918); Lindsay v. Oregon Short Line R.R. Co., 13 Idaho 477, 90 P. 984 (1907); Giffen v.
Lewiston, 6 Idaho 231, 55 P. 545 (1898).

24. Giffen v. Lewiston, 6 Idaho 231, 55 P. 545, 550 (1898).
25. One of the few cases to even attempt giving a reason merely stated that "the right

to sue . . . was a chose in action, and by the statutory provisions . . . is made community
property." Labonte v. Davidson, 31 Idaho 644, 175 P. 588, 589 (1918).

26. Doggett v. Boiler Engr. & Supply Co., 93 Idaho 888, 477 P.2d 511 (1970).
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sion, Rogers v. Yellowstone Park Co.," the supreme court com-
pletely undercut the rationale for making all of the recovery com-
munity property. In abolishing interspousal immunity the court also
allowed the injured wife to recover damages for her pain and suffer-
ing as her separate property."8 The court could have based its deci-
sion merely on a policy designed to compensate the injured spouse
without unduly benefitting the tortfeasor spouse. 9 Instead, the
court explicitly rejected the "literal reading-implied exclusion"
approach and stated that a better analysis is to consider the nature
of the right violated and to characterize the damages recovered in
relation to that right.3 0

The Washington court is the only one of the three remaining
states depending on a judicial classification of personal injury recov-
ery as community property that clearly follows the "literal reading-
implied exclusion" rationale. The Washington Supreme Court
clearly articulated that basis in the first case in which it classified
the cause of action and recovery as community property,3' and the
Washington courts have steadfastly adhered to that result so far.2

27. 97 Idaho 14, 539 P.2d 566 (1974).
28. The court followed the lead of Freehe v. Freehe, 81 Wash. 2d 183, 500 P.2d 771

(1972) and also allowed the injured spouse to recover for medical expenses and one half of
future earnings as her separate property. Rogers v. Yellowstone Park Co., 97 Idaho 14, 539
P.2d 566, 572 (1974).

29. The Washington Supreme Court relied only on that rationale in Freehe v. Freehe,

81 Wash. 2d 183, 500 P.2d 771 (1972).
30. The court's language is quoted, not only because it explicitly rejects the rationale

of the community property classification, but also because it cogently expresses the justifica-
tion for the separate property classification:

The [prior] cases .. . relied on the concept that all property acquired during
marriage was community property, and that any recovery for damages for personal
injuries was "property acquired after marriage" but not acquired by "gift, bequest,

devise or descent." Hence such recovery was community property. However, we
believe the correct concept is first to consider the nature of the right or interest
invaded or harmed by the negligence of a defendant, and based on a determination
of the nature of this right, then to characterize the damages recovered in relation
to the right violated.

When a couple marry they bring to the marriage not only their property, but
also themselves as individuals. While they enter into common bonds, still they are
entitled to maintain certain individual rights. . . .Any physical injury to a spouse,

and the pain and suffering therefrom is an injury to the spouse as an individual.
Compensation by way of damages for such an injury would partake of the same
character as that which has been injured or has suffered loss. Rogers v. Yellowstone
Park Co., 97 Idaho 14, 539 P.2d 566, 570.

31. Hawkins v. Front-Street Cable Ry. Co., 3 Wash. 592, 28 P. 1021, 1022 (1892).
32. Erhardt v. Havens, Inc., 53 Wash. 2d 103, 330 P.2d 1010 (1958); Schneider v.

Biberger, 76 Wash. 504, 136 P. 701, 702 (1913).
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The supreme court's recent decision 3 abrogating interspousal im-
munity, however, in classifying the injured spouse's recovery for
pain and suffering as separate property, may portend a move away
from the community classification because community property
rules generally dictate that the character of an asset depends upon
how it is acquired, rather than from whom it is acquired 4.3

While Texas now recognizes personal injury recovery as partly
separate property, the long history of Texas cases exemplifies the
tactics used to characterize all the recovery as community property.
Ironically, the first Texas classification of personal injury recovery
as community property that was relied upon by other states3 came
by the way of what was arguably only dictum. 3

1 In Ezell v. Dodson,37

the Texas Supreme Court stated that a chose in action for a tort
committed against a spouse was property, 38 and that since the prop-
erty was not acquired by gift, devise, or descent, it was community
property. The Texas legislature countered by attempting to inter-

33. Freehe v. Freehe, 81 Wash. 2d 183, 500 P.2d 771 (1972).
34. Cross, The Community Property Law in Washington, 49 WASH. L. REv. 729, 773-75

(1974). Professor Cross suggests that the property classification may well be extended to third
party tortfeasor suits. Id. at 775. The likelihood is not nearly as great, however, as in Idaho.
Unlike the Idaho Supreme Court's decision in Rogers v. Yellowstone Park Co., 97 Idaho 14,
539 P.2d 566 (1975), the Washington court did not look to the nature of the right violated,
but only classified the recovery for an injury inflicted by the other spouse as separate property
to compensate the injured spouse without unduly benefitting the tortfeasor spouse. Freehe
v. Freehe, 81 Wash. 2d 183, 500 P.2d 771, 777 (1972). That reasoning does not necessarily
foreshadow changing the classification for third person injuries. In Nickerson v. Nickerson,
65 Tex. 281 (1886), the Texas court similarly allowed the wife to recover damages as separate
property from a third person tortfeasor when the husband also participated in the intentional
tort. Despite that holding, the Texas courts adhered to the general community property
classification for half a century.

35. E.g., Labonte v. Davidson, 31 Idaho 644, 175 P. 588, 589 (1918). The Ezell "dic-
tum" was the first time the highest court of any of the community property states had
judicially classified personal injury recovery as community property.

36. Both commentators and Chief Justice Greenhill have interpreted the community
classification in Ezell v. Dodson, 60 Tex. 331 (1883) as dictum. E.g., Graham v. Franco, 488
S.W.2d 390, 392 (Tex. 1972); Green, supra note 13, at 466-68; Note, The Community Property
Defense to Texas Torts, 21 BAYLOwR L. REv. 529, 529 (1969). The only issue raised by the facts
of Ezell was whether the husband had to join as a plaintiff in the wife's tort suit against a
third party. Under the court's analysis, however, the resolution of that issue depended upon
whether recovery was separate or community property. Therefore, the classification was not
a direct issue under the facts of the case, but the community classification was not technically
dictum.

37. 60 Tex. 331 (1883).
38. Dean Green persuasively attacked this proposition, saying that it was unsupported

by either Spanish or common law or the rules of legislative interpretation. Dean Green
provided a detailed examination of the Spanish and common law in arriving at that conclu-
sion. Green, supra note 13, at 470-78.
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pret the constitutional definition of the wife's separate property to
include personal injury recoveries. A 1915 statute, which included
recovery for pain and suffering and lost earning capacity as part of
the wife's separate estate,3" however, was declared unconstitutional
in Northern Texas Traction Company v. Hill. 40 The Hill court relied
on the landmark Arnold v. Leonard4 case to hold that the legisla-
ture improperly enlarged the wife's separate estate beyond that de-
fined in the constitution." Although the statute remained in the
1925 revision43 and was not repealed, Texas courts consistently fol-
lowed Hill in declaring personal injury recovery to be community
property.44 Texas courts steadfastly clung to the community classifi-
cation even if exemplary damages were recovered45 and even if a

39. All property or moneys received as compensation for personal injuries
sustained by the wife shall be her separate property, except such actually and
necessary expenses as may have accumulated against the husband for hospital fees,
medical bills and all other expenses incident to the collection of said compensation.

Tex. Laws 1915, ch. 54, § 1, at 103.
40. 297 S.W. 778 (Tex. Civ. App.-El Paso 1927, writ ref'd). Another court of civil

appeals had earlier held the same statute unconstitutional. Fairchild v. Davis, 295 S.W. 640
(Tex. Civ. App.-Texarkana 1927), rev'd on other grounds, 15 S.W.2d 585 (Tex. Comm'n
App. 1929, judgmt adopted).

41. 114 Tex. 535, 273 S.W. 799 (1925).
42. The supreme court used uncompromising language in Arnold v. Leonard:
We have no doubt that the people in adopting the Constitution in 1845, as in 1876,
understood that it was intended to put the matter of the classes of property consti-
tuting the wife's separate estate beyond legislative control. . . .[When the cir-
cumstances are specified under which any right is to be acquired, there is an
implied prohibition against the legislative power to either add to or withdraw from
the circumstances specified. . . .Hence, when the Constitution says that as to
property not owned or claimed by the wife at marriage, it becomes her separate
property when acquired in one of three specified modes, the Legislature is prohib-
ited from saying that property acquired after marriage in some other mode may also
become the wife's separate property.

Arnold v. Leonard, 114 Tex. 535, 273 S.W. 799, 803 (1925).
43. Tzx. REv. CIv. STAT. ANN. art. 4615 (1960).
44. McAdams v. Dallas Ry. & Terminal Co., 149 Tex. 217, 229 S.W.2d 1012 (1950);

Taylor v. Catalon, 140 Tex. 38, 166 S.W.2d 102 (1942); Pickens v. Pickens, 125 Tex. 410, 83
S.W.2d 951 (1935); Missouri Pac. Ry. v. White, 80 Tex. 202, 15 S.W. 808 (1891); Grace v.
Starrett, 441 S.W.2d 774 (Tex. Civ. App.-Dallas 1967, writ ref'd n.r.e.); Firence Footwear
Co. v. Campbell, 406 S.W.2d 516 (Tex. Civ. App.-Houston [lst Dist.] 1966, writ ref'd
n.r.e.); Lederle v. United Servs. Auto. Ass'n, 394 S.W.2d 31 (Tex. Civ. App.-Waco 1965),
vacated on other grounds, 400 S.W.2d 749; Glens Falls Ins. Co. v. Yarbrough, 369 S.W.2d
640, 642 (Tex. Civ. App.-Waco 1963, no writ); Ellis v. San Antonio, 341 S.W.2d 508 (Tex.
Civ. App.-San Antonio 1960, writ ref'd n.r.e.); Garrett v. Reno Oil Co., 271 S.W.2d 764 (Tex.
Civ. App.-Fort Worth 1954, writ ref'd n.r.e.). For many earlier civil appeals cases, see
Annot., 35 A.L.R.2d 1199, 1234-35 (1954).

45. See Connell v. Rosales, 419 S.W.2d 673, 678 (Tex. Civ. App.-Texarkana 1967, no
writ).
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putative spouse existed." A few cases held the recovery to be sepa-
rate property in certain unique situations to keep the husband from
profiting from his own wrong.47 Texas' about face48 is detailed in a
later section.

(2) By unique statutory system (California)

Although the California legislature has now impliedly recog-
nized personal injury recoveries as community property, the Califor-
nia courts have a long history of characterizing personal injury re-
covery as community property. California has been plagued
throughout its long history, however, with the unique notion that
recovery must be either all community or all separate property.
Until 1957, the courts consistently recognized personal injury recov-
ery as community property, using the "literal reading-implied ex-
clusion" approach utilized by the early Texas courts." Although a
statute0 allowed the wife to sue5 for damages for her pain and
suffering, the recovery itself remained community property." Cali-
fornia recognized exceptions to the community classification if the
parties had made an agreement controlling characterization of per-
sonal injury recovery before53 or after" the cause of action arose. In

46. Fort Worth & R.G. Ry. Co. v. Robertson, 212 S.W. 202 (Tex. Civ. App. 1909),
modified, 103 Tex. 504, 131 S.W. 400 (1910) (recovery remained community property of the
legal marriage).

47. E.g., Dickson v. Strickland, 114 Tex. 176, 265 S.W. 1012 (1924) (prior impeachment
of "Pa" Ferguson); Nickerson v. Nickerson, 65 Tex. 281 (1886) (intentional tort by husband);
Carter v. Burleson, 439 S.W.2d 381 (Tex. Civ. App.-Houston [14th Dist.] 1969, no writ)
(alienation of affections).

48. See Graham v. Franco, 488 S.W.2d 390 (Tex. 1972). See text accompanying notes
96-120 infra.

49. Schecter v. Superior Court of Los Angeles County, 49 Cal. 2d 3, 314 P.2d 10 (1957);
Kesler v. Pabst, 43 Cal. 2d 254, 273 P.2d 257 (1954); Flores v. Brown, 39 Cal. 2d 622, 248
P.2d 922 (1952) (injury to a relative is community property); Zaragosa v. Craven, 33 Cal. 2d
315, 202 P.2d 73 (1949); Moody v. Southern Pac. Co., 167 Cal. 786, 141 P. 388 (1914);
McFadden v. Santa Ana Orange & Tustin St. Ry., 87 Cal. 464, 25 P. 681 (1891).

50. CAL. CiV. PROC. CODE § 370 (West 1973). The statute originated from a 1913 statute
which was amended in 1921 to read as it now appears.

51. The California Supreme Court has even stated in dictum that the wife is a necessary
party insofar as the action is for damages to her person. Sanderson v. Niemann, 17 Cal. 2d
563, 110 P.2d 1025, 1027 (1941).

52. Giorgetti v. Wollaston, 83 Cal. App. 358, 257 P. 109 (1927).
53. Perkins v. Sunset Tel. & Tel. Co., 155 Cal. 712, 103 P. 190 (1909). This exception

has been repeated in dictum in numerous cases that declare personal recovery to be com-
munity property "in the absence of an agreement to the contrary." E.g., Zaragosa v. Craven,
33 Cal. 2d 315, 202 P.2d 73, 75 (1949).

54. This exception follows from the California rule allowing property rights to be altered
by contract. See Wren v. Wren, 100 Cal. 276, 34 P. 775 (1893). The court in Kesler v. Pabst,
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1957 a statute was enacted making all personal injury damages the
separate property of the injured spouse.5" The statute was intended
to prevent imputing negligence between the spouses,5" but it engen-
dered many problems by making the recovery all separate prop-
erty.57 Therefore, the statute was amended in 1968 to provide that
personal injury damages paid to a married person are separate prop-
erty only if they were paid by the other spouse.5 8 While the present
statute does not directly refer to recoveries from third persons, the
legislative intent is clear that the classifications before 1957 should
control and make the recovery community property. 9 The unique
California system further provides that upon divorce any personal
injury damages are awarded to the spouse who suffered the injuries
unless the court finds that justice demands otherwise. 0 If the recov-
ery is separate property, the statute confronts the payment of medi-
cal expenses issue directly by allowing reimbursement if the non-
injured spouse pays medical expenses out of separate or community
funds.6 '

43 Cal. 2d 254, 273 P.2d 257 (1954), however, held that such post-accident agreements would
not prevent imputing contributory negligence.

55. CAL. Cry. CODE § 5109 (West 1970)(repealed 1968).
56. See In re Jones, 13 Cal. 3d 457, 531 P.2d 420, 424 n.6, 119 Cal. Rptr. 108, 112 n.6

(1975); In re Rogers, 24 Cal. App. 3d 69, 100 Cal. Rptr. 735, 737 (Ct. App. 1972); Brunn,
California Personal Injury Damage Awards to Married Persons, 13 U.C.L.A. L. REv. 587, 604
(1966).

57. The most significant problem with an all-separate property approach is that it
provides the wife no protection with respect to lost earnings. If the husband were totally dis-
abled in an accident and received a large judgment for lost earnings, there would likely be
no community property in which the wife could share upon dissolution of the community.
The classification also raised unfortunate tax consequences if the husband transferred the lost
wages portion to the wife on his death. See In re Rogers, 24 Cal. App. 3d 69, 100 Cal. Rptr.
735 (Ct. App. 1972). For a detailed discussion of the mechanical defects in the 1957 statutory
plan, see Brunn, supra note 56, at 591-97.

58. CAL. CIV. CODE § 5109 (West 1970). The 1968 statutory scheme attacked the contri-
butory negligence problem directly by stating that the negligence of one spouse is not a
defense in an action by the other injured spouse against a third party unless the negligence
would be a defense under an agency theory if the marriage did not exist. CAL. Ctv. CODE §
5112 (West 1970).

59. In re Jones, 13 Cal. 3d 457, 531 P.2d 420, 119 Cal. Rptr. 108 (1975). Several commen-
tators, however, indicate that the statutes do not require the community classification, and
suggest that the California courts could opt for the part-separate property approach even
under the present statutory scheme. W. REPPY & W. DE FUNIAK, COMMUNITY PROPERTY IN THE
UNITED STATES 181 (1975); Reppy, The Effect of the Adoption of Comparative Negligence on
California Community Property Law: Has Imputed Negligence Been Revived?, 4 COMMUNITY
PROP. J. 219, 231-34 (1977).

60. CAL. CIV. CODE § 4800(c) (West Supp. 1977). The section does not apply, however,
if the recovery "has been commingled with other community property."

61. CAL. CIV. CODE § 5126(b) (West Supp. 1977). Notice that the statute does not
explicitly allow reimbursement to the community if the injured spouse pays medical bills with
community property.
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b. Recovery is separate property

Three approaches have been used to classify part of personal
injury recovery as separate property: a purely statutory approach
without restrictive classification definitions; a replacement theory
approach whereby the recovery is reasoned to fall within a restric-
tive statutory definition of separate property; and an approach that
looks to Spanish and common law principles rather than restrictive
definitions.

(1) Statutory system (Louisiana)

After long statutory evolution, Louisiana now uniquely classi-
fies recovery for actual injury to the wife as her separate property
but classifies recovery for injury to the husband as community
property. Prior to 1902, all personal injury recoveries were com-
munity property." The courts, similar to the early California and
Texas courts, reasoned that the action was not acquired by gift,
devise, or descent, so it belonged to the "community . ..of ac-
quests and gains." 3 A 1902 statute made "damages resulting from
personal injuries to the wife . . .separate property of the wife.""4

In 1912 the legislature amended a companion statute, article 2334,
to classify actions for damages from "offenses and quasi-offenses" ' 5

as the wife's separate property. 6 Under these statutes, the courts
have allowed the wife to sue and recover separate damages only for
her pain, suffering, and disfigurement. 7 Those elements of recovery

62. Williams v. Pope Mfg. Co., 52 La. Ann. 1417, 27 So. 851 (1900); Cooper v. Cappel,
29 La. Ann. 213 (1877).

63. Boulingny v. Fortier, 16 La. Ann. 209, 213 (1861). The court relied on an "omnibus
clause," now part of LA. Civ. CODE ANN. art. 2334 (West 1971), which defined "common
property" as property acquired in any way other than the ways of acquiring separate property.
Prior to the addition of the "omnibus clause" in 1825, Louisiana presumably followed Spanish
law and classified personal injury recovery as separate property. See Pascal, The Work of the
Louisiana Appellate Courts for the 1970-71 Term-Matrimonial Regimes-"Actions for Dam-
ages. . .Suffered by the Husband, " 32 LA. L. REv. 219, 219 (1972).

64. LA. Civ. CODE ANN. art. 2402 (West 1971) (identical to 1902 version in pertinent
part). In 1912, the legislature amended a companion statute to provide that actions for
damages are also separate property of the wife. See note 66 infra.

65. Recovery for "offenses and quasi-offenses" has been construed to include recovery
for personal injuries, Rollins v. Beaumont-Port Arthur Bus Lines, Inc., 88 F. Supp. 908 (W.D.
La. 1950), as well as recovery for damages to property, Peltier v. Begovich, 239 La. 238, 118
So. 2d 395 (1960).

66. LA. Civ. CODE ANN. art. 2334 (West 1971) (paragraph four is identical to the 1912
amendment).

67. E.g., Shield v. F. Johnson & Son Co., 132 La. 773, 61 So. 787 (1913).

[Vol. 9:1
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which compensate damages to the community-property damage,"s

medical expenses paid with community funds,69 loss of the wife's
wages accruing before dissolution,70 or loss of the wife's services7

-are community property.
An amendment to article 2334 explicitly allowed the husband

to recover damages for personal injuries as his separate property
only if he was "living separate and apart from his wife, by reason
of fault on her part."72 The negative implication is that under any
other circumstances, the husband's recovery is totally community
property.73 While commentators have unmercifully attacked the dis-
tinction,74 and while constitutional law is evolving toward an
abhorrence of sex-based differences, a Louisiana court recently up-
held the difference between the sexes. 75

(2) Replacement theory (Nevada and New Mexico)

Nevada and New Mexico were the first states to classify recov-
ery for actual personal injury as separate property while classifying
recovery for community losses of lost wages and medical expenses
as community property. The courts proceeded under a
"replacement theory" approach with a two step analysis. First, the

68. Rollins v. Beaumont-Port Arthur Bus Lines, Inc., 88 F. Supp. 908 (W.D. La. 1950).
69. Shield v. F. Johnson & Son Co., 132 La. 773, 61 So. 787 (1913); Charles v. Sewerage

& Water Bd. 331 So. 2d 216 (La. Ct. of App.) (dictum), cert. denied, 334 So. 2d 431 (La. 1976);
Sanders v. P. & S. Ins. Co., 125 So. 2d 24 (La. Ct. of App. 1960); White v. Coca-Cola Bottling
Co., 16 So. 2d 579 (La. Ct. of App. 1943).

70. Anderson v. Simmons, 75 So. 2d 34 (La. Ct. of App. 1954); Martin v. Huff Truck
Line, Inc., 32 So. 2d 49 (La. Ct. of App. 1947); Kientz v. Charles Dennery, Inc., 17 So. 2d
506, 511 (La. Ct. of App. 1944), rev'd on other grounds, 209 La. 144, 24 So. 2d 292 (1945);
Simon v. Harrison, 200 So. 476 (La. Ct. of App. 1941).

71. Rollins v. Beaumont-Port Arthur Bus Lines, Inc., 88 F. Supp. 908 (W.D. La. 1950)
(community recovered for hospital expenses and loss of wife's services); Lively v. State, 15
So. 2d 617 (La. Ct. of App. 1943).

72. LA. Civ. CODE ANN. art. 2334 (West Supp. 1977) (para. 3).
73. See Talley v. Employers Mut. Liab. Ins. Co., 181 So. 2d 784, 787 (La. Ct. of App.

1965), cert. denied, 248 La. 785, 181 So. 2d 783 (1966). One court of appeals awarded the
husband damages for mental anguish, embarrassment and humiliation as his separate prop-
erty in a tort case involving trepass. Fassitt v. United T.V. Rental, Inc., 297 So. 2d 283 (La.
Ct. of App. 1974). A later supreme court opinion, however, reaffirms that the husband's
recovery is all community property to the extent the damage accrued during marriage. West
v. Ortega, 325 So. 2d 242 (La. 1975).

74. E.g., Bilbe, Constitutionality of Sex-Based Differentiations in the Louisiana Com-
munity Property Regime, 19 Loy. L. REv. 373 (1972-1973); Daggett, Is Joint Control o Com-
munity Property Possible?, 10 TUL. L. REv. 589 (1936); Morrow, Matrimonial Property Law
in Louisiana, 34 TuL. L. REv. 3, 5 (1959); See Note, supra note 9, at 839-40.

75. Chambers v. Chambers, 238 So. 2d 30, 34 (La. Ct. of App. 1970), revd on other
grounds, 249 So. 2d 896 (La. 1971).
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replacement theory is premised on the application of the "onerous
title doctrine" which limits community property to that property
acquired by the husband and wife during marriage through their
combined labor or other valuable consideration.78 The Nevada Su-
preme Court, in Fredrickson and Watson Construction Company v.
Boyd,77 emphasized this first step in its interpretation of a state
statute which defined community property as "[a]ll other [than
separate] property acquired, after marriage by either husband or
wife, or both. 7

1
8 The court utilized the onerous title doctrine in

giving a very restrictive interpretation to the word "acquired" to
embrace only "[w]ages, salaries, earnings or other property ac-
quired through the toil or talent or other productive faculty of either
spouse; [the legislature] did not have in mind compensation for an
injury to the person. . .. '" The New Mexico Supreme Court simi-
larly applied the doctrine of onerous title in Soto v. Vandeventer.80

After having concluded that personal injury awards were not
necessarily community property within the statutory definitions,
the courts proceeded to the second step of the analy-
sis-characterizing the personal injury recovery on the basis of the
right violated under general rules of property classification .8 The
Soto court advanced through the second step of the analysis by
looking to the community property works of McKay 2 and de Fu-
niak.13 The court concluded that the recovery for an injury to per-
sonal security was within the definition of separate property because
the recovery merely represented a replacement of an asset brought
into the marriage-the right to personal security-rather than the

76. W. DE FUNIAK & M. VAUGHN, supra note 13, at § 62. For a recent Texas survey of
the doctrine, see Graham v. Franco, 485 S.W.2d 390, 392-93 (Tex. 1972), where the court
found it unnecessary to decide whether the onerous title doctrine was valid in Texas.

77. 60 Nev. 117, 102 P.2d 627 (1940). Nevada was the first state to judicially classify
personal injury recovery as separate property.

78. Nay. CoMP. LAws § 3356 (1929) (emphasis added), as amended, NEV. REv. STAT. §

123.220 (1967).
79. Fredrickson & Watson Constr. Co. v. Boyd, 60 Nev. 117, 102 P.2d 627, 629 (1940).
80. 56 N.M. 483, 245 P.2d 826 (1952). New Mexico had a statute defining community

property almost identical to the Nevada statute. N.M. STAT. ANN. § 65-401, as amended,
N.M. STAT. ANN. 57-4A-2(B) (Supp. 1975). In interpreting the statute, the court stated:
"Indeed the sole source from which the community estate must arise is the toil, talent, or
other productive faculty and the earnings and income from community property itself." 245
P.2d at 832, quoting Hammonds v. Commissioner, 106 F.2d 420, 422 (10th Cir. 1939).

81. E.g., Fredrickson & Watson Constr. Co. v. Boyd, 60 Nev. 117, 102 P.2d 627, 629
(1940).

82. G. McKAY, TREATISE ON THE LAw OF COMMUNITY PROPERTv § 378 (2d ed. 1925).
83. 1 W. DE FUNIAK, PRINCIPLES OF COMMUNITY PROPERTY § 82 (1943).
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replacement of an asset acquired after marriage. 4 Both the Nevada
and New Mexico courts went on to exclude medical expenses and
loss of earnings from the separate elements of the recovery because
those awards satisfied ordinary community losses and were not just
replacements of assets or rights owned before marriage. 5

Subsequent to the landmark cases, amazingly little case law
has surfaced in these two states. Later Nevada cases have reaf-
firmed the Fredrickson rationale8 with the aid of a 1943 statute
codifying the Fredrickson classification rule. 7 The 1943 statute was
replaced in 1975 with a new provision"8 adopted in conjunction with
the passage of an equal management statute. 9 The new statute
defines each spouse's separate property to include "property ac-
quired [after marriage] by an award of personal injury damages." ' 0

Another statute clarifies that awards for loss of services and medical
expenses still go to the community." One possible exception recog-
nized by Nevada is the allowance of written agreements to alter
what would otherwise be community property.

The New Mexico cases subsequent to Soto have followed its
holding93 and have expressly made the Soto rule applicable for inju-
ries to the husband. 4 The only gloss added is that workmen's com-

84. Soto v. Vandeventer, 56 N.M. 483, 245 P.2d 826, 832 (1952).
85. Fredrickson & Watson Constr. Co. v. Boyd, 60 Nev. 117, 102 P.2d 627, 629 (1940).
86. King v. Yancey, 147 F.2d 379, 380 n.2 (9th Cir. 1945); Meagher v. Garvin, 80 Nev.

211, 391 P.2d 507, 511-12 (1964); Choate v. Ransom, 74 Nev. 100, 323 P.2d 700 (1958);
Underhill v. Anciaux, 68 Nev. 69, 226 P.2d 794 (1951).

87. In cases where a wife sustains personal injuries by reason of the negligence
of another, suit may be brought by the husband and wife jointly or separately at
their option. When brought jointly, damages shall be segregated and those damages
assessed by reason of personal injuries and pain and suffering shall be awarded to
and belong to the wife, and damages assessed for loss of services and for hospital
and medical expenses and other care shall be awarded to the husband. In cases
where the wife sues separately, all damages sustained by the wife shall be awarded
to and belong to the wife.

NEV. REV. STAT. § 41.170 (1943) (now repealed).
88. NEv. Rav. STAT. § 123.130 (1975).
89. NEV. REV. STAT. § 123.230 (1975).
90. NEV. REV. STAT. § 123.130 (1975).
91. NEV. REv. STAT. § 123.121(1)(c) (1975). No cases have arisen since the 1975 change

involving personal injury recovery.
92. NEV. REV. STAT. § 123.220(1) (1975).
93. Richards v. Richards, 59 N.M. 308, 283 P.2d 881 (1955); Rodgers v. Ferguson, 89

N.M. 688, 556 P.2d 844, 850 (Ct. App. 1976) (personal injury award for earnings or expenses
goes to community).

94. Richards v. Richards, 59 N.M. 308, 283 P.2d 881 (1955) (workmen's compensation
benefits compensate for injury itself rather than earning power so, under Soto, they are the
separate property of the injured husband).
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pensation benefits are considered to be personal injury recovery that
becomes the separate property of the injured spouse.95

(3) Application of Spanish and common law (Texas)

Texas courts classified personal injury recovery as community
property for half a century under the traditional reasoning that a
chose in action for personal injury was property; it was not acquired
by gift, devise, or descent, and therefore all recovery was community
property." In 1967, the Texas legislature made an attempt to reclas-
sify personal injury recovery by enacting V.A.C.S. art. 4615,11 which
provided that the recovery awarded for personal injuries sustained
by either spouse during marriage should be the separate property
of that spouse, excluding recovery for loss of earning capacity during
marriage. Lower courts began to uphold the statute's constitution-
ality by reasoning that the predecessor Texas statutes had been held
unconstitutional only because they were "overbroad" in making
even the lost earnings portion of personal injury recovery separate
property."

The Texas landmark decision of Graham v. Franco99 cemented
that analysis. The court refused to follow the approach taken in
Nevada and New Mexico of relying on the onerous title doctrine. 00

While recognizing that several Texas cases had espoused the oner-
ous title doctrine for the test of what constitutes community prop-
erty, the court expressly declined comment upon the doctrine's va-
lidity in Texas."0 ' Instead, the court focused on several key words in
the constitutional definition of separate property:

All property, both real and personal of the wife, owned or claimed

95. Id.
96. See text and accompanying notes 35-47 supra.
97. TEx. REv. CiV. STAT. ANN. art. 4615 (1967), now codified as, TEx. FAMILY CODE ANN.

§ 5.01(a)(3) (1975).
98. Ramsey v. Ramsey, 474 S.W.2d 939 (Tex. Civ. App.-Eastland 1971, writ dism'd)

(disability payments were separate property); Smith v. Smith, 473 S.W.2d 299 (Tex. Civ.
App.-Texarkana 1971), writ ref'd n.r.e. per curiam, 478 S.W.2d 81 (Tex. 1972) (personal
injury recovery was separate property as a replacement rather than an acquisition); Kirkpa-
trick v. Hurst, 472 S.W.2d 295 (Tex. Civ. App.-Texarkana 1971), rev'd on other grounds,
484 S.W.2d 587 (Tex. 1972); Franco v. Graham 470 S.W.2d 429 (Tex. Civ. App.-Corpus
Christi 1971) (court explicitly distinguished the 1925 statute), aff'd, 488 S.W.2d 390 (Tex.
1972).

99. 488 S.W.2d 390 (Tex. 1972).
100. See text accompanying notes 76-80 supra.
101. Graham v. Franco, 488 S.W.2d 390, 392-93 (Tex. 1972).

[Vol. 9:1
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by her before marriage, and that acquired afterward by gift, devise,
or descent, shall be the separate property of the wife .... 101

In a two step analysis, the court first held that a chose in action for
personal injuries was not property within the meaning of the consti-
tutional definition of separate property and strongly criticized the
Ezell dictum to the contrary.13 The court noted that under Spanish
and common law, a chose in action for personal injuries was not
considered property when the first state constitution was adopted
in 1845.10 The opinion referred to early Texas cases 0 5 declaring that
personal tort actions, as opposed to property damage actions, "die
with the injured party and are not assignable."' ' In contrast, a
claim for property damage could be assigned and upon the property
owner's death, would pass by devise or descent.0 7 Based on this
distinction, the Graham court reasoned that "[in using the word
'property', the framers of the constitution apparently had in mind
property which could be given, bought and sold, and passed by will
or inheritance.' '08 Therefore, a cause of action for personal injury
recovery was not within the scope of any constitutional definition
of what does and does not constitute separate property.' 0

Because constitutional guidelines were lacking, the court
moved to the second step of its analysis-the classification of per-
sonal injury recovery based upon the nature of the right violated.
The inquiry focused upon the difference between "acquired" and
"replaced.""' With reasoning similar to the Nevada and New Mex-
ico cases,"' the court recognized the right violated as the separate,
individual right to personal security. Just as recovery for damage to

102. Tax. CONST. art. 16, § 16, § 15 (emphasis supplied by court).
103. Graham v. Franco, 488 S.W.2d 390, 393-94 (Tex. 1972).
104. Id. at 394. The court quoted Professor McKnight:
The sort of recovery for personal loss referred to by Article 4615 was not construed
as a property interest either under the common law as adopted in Texas in 1840 or
under the Spanish law which prevailed prior to 1840 and thereafter with respect to
marital property and other family matters. It is perhaps worthy of note that, even
today, neither the federal Internal Revenue Code nor the federal Bankruptcy Act
treats such losses as property interests..

McKnight, Personal Injury as Separate Property, TmAs. LAW. F. 7, 31 (Sept.-Oct. 1968).
105. Stewart. v. H.T.C. Ry. Co., 62 Tex. 246 (1884); G.H. & S.A. Ry. v. Freeman, 57

Tex. 156 (1882).
106. Graham v. Franco, 488 S.W.2d 390, 393 (Tex. 1972).
107. Id.
108. Id. at 395.
109. Id.
110. Id. at 394.
111. See text accompanying notes 81-85 supra.
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the wife's separate tangible property is part of her separate estate,
so is recovery for injury to "the body of the wife brought into mar-
riage [that] was peculiarly her own.""' In explicit language, the
court held that even without the 1967 amendment, elements of tort
recoveries for pain, suffering, and disfigurement would be the sepa-
rate property of the injured spouse."13

The Graham decision classified only the personal elements of
the recovery as separate property. The other elements of the recov-
ery-medical expenses and lost earnings-remained community.
The court reasoned that the medical expenses are normally a bur-
den of the community and that the lost earnings hit the community
directly because earnings during marriage are community prop-
erty."' The supreme court did not squarely confront the language
of the 1967 statute that literally classifies recovery for medical ex-
penses as separate property."5 Although that fact was strongly
argued in the briefs before the court,"6 the opinion did not state
whether its position was based on constitutional reasoning or im-
plied statutory interpretation. Because the thesis of the opinion was
reliance on Spanish and common law principles demonstrating the
lack of any constitutional mandate, it seems unlikely that the court
silently switched to a positive constitutional mandate making medi-
cal expense recovery community property. This medical expense
issue is explored later in the section dealing with unresolved Texas
issues."7

Subsequent Texas cases have followed Graham's classification
scheme, emphasizing that the classification does not depend on any
statute."' The cases have not shown total agreement on whether
disability benefits constitute a personal injury recovery within the

112. Graham v. Franco, 488 S.W.2d 390, 394 (Tex. 1972).
113. Our holding is that, independent of the statute involved, recovery for
personal injuries to the body of the wife, including disfigurement and physical pain
and suffering, past and future, is separate property of the wife. And, of course, a
statute which provides that such recovery shall be the separate property of the wife
is constitutional.

Id. at 396.
114. Id.
115. The statute literally provides, "[a] spouse's separate property consists of... the

recovery for personal injuries sustained by the spouse during marriage, except any recovery
for loss of earning capacity during marriage." TEX. FAMILY CODE § 5.01(a)(3) (1975).

116. See notes 325, 334.
117. See text accompanying notes 321-35.
118. E.g., Schwing v. Bluebonnet Express, Inc., 489 S.W.2d 279, 281 (Tex. 1973); Bra-

zos Valley Harvestore Systems, Inc. v. Beavers, 535 S.W.2d 797, 802 (Tex. Civ. App.-Tyler
1976, writ dism'd).

[Vol. 9:1
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statute,"' but most courts indicate that military disability and re-
tirement benefits do not constitute recovery for personal injuries. 120

2. Suggested Approach

Several possible policy reasons exist for making the recovery all
community property. The best reason is the simplicity of such a
rule.' ' California's contorted history as to personal injury recovery
classification is explained in large part by its steadfast conviction
that the recovery must be all community or all separate property
for administrative simplicity. 22 An alternate reason is that the com-
munity scheme contemplates the spouse's suffering for the com-
munity as well as working for the community. If the asset is ac-
quired during marriage, some proponents argue, a distinction
should not be based on how it is acquired in the community part-
nership-each spouse makes his or her own contributions in unique
ways.'123 A third and similar reason offered by an Idaho judge 24 is
that the community is entitled to reasonable wear and tear on each
spouse's body (including negligent injury) because the parties can-

119. One case has found Veteran's Administration disability payments to constitute an
award for personal injuries and therefore separate property. Ramsey v. Ramsey, 474 S.W.2d
939, 941 (Tex. Civ. App.-Eastland 1971, writ dism'd).

120. Marshall v. Marshall, 511 S.W.2d 72, 74 (Tex. Civ. App.-Houston [lst Dist.]
1974, no writ); Dominey v. Dominey, 481 S.W.2d 473, 475 (Tex. Civ. App.-El Paso), cert.
denied, 409 U.S. 1028 (1972).

121. See Brunn, supra note 56, at 606-07: "[Splitting the recovery into part com-
munity and part separate property would introduce an additional element of complexity and
an added source of dispute into an area which is already difficult."

122. If a jurisdiction insists on the recovery being all separate or all community, the
all-community option is preferable. Usually the largest portion of personal damages repre-
sents lost earnings, which under basic community property concepts, constitute the major
element of the community estate.

123. They [damages for personal injuries causing pain], just like wages, are
compensation for something a spouse has suffered. Spouses in community property
states not only work but also "suffer" for the community .... The rule that tort
damages fall into the community seems natural and normal to any person who,
trained in the community system, thinks of the spouses as a unit. As it were, they
have become a member of a firm and anything that comes in except gifts and the
proceeds (or income in some states) from property held before marriage must go
into the common treasury. It matters not, that in the injury case, one spouse has
suffered and the other has not. The same is true when one spouse works for wages
and the other does not.

W. BROCKELBANK, THE COMMUNITY PROPERTY LAW OF IDAHO 182, 184 (1962).
124. Rogers v. Yellowstone Park Co., 97 Idaho 14, 539 P.2d 566, 577 (1975) (Bakes, J.,

dissenting). The judge was only referring to negligent injury inflicted by the other spouse as
being "reasonable wear and tear."
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not expect reimbursement from the community for dissolution for
"bodily depreciation." The policies favoring the community classi-
fication, however, are not persuasive. The "all or none" reason un-
duly places administrative convenience over providing a just result.
Further, no significant inconvenience occurs in states such as Texas
having special verdicts which segregate the damages for each
element of recovery anyway. The "suffering for the community"
reason overlooks the fact that under the tracing principle not all
property acquired by a spouse during the marital relationship is
necessarily part of that spouse's contribution to the partnership.
The "reasonable wear and tear" analysis cannot be disputed, but
most spouses would not assume "reasonable wear and tear" to in-
clude personal injuries arising from negligent or intentional torts.

The legal approach of those jurisdictions classifying recovery as
community property is similarly faulty. The courts have generally
relied on bad early precedents. The early prominent Texas opinion
in Ezell v. Dodson' was arguably only dictum and has been criti-
cized by the Texas Supreme Court.' The early California precedent
of McFadden v. Santa Ana, Orange, and Tustin Street Railway
Company,"7 relied on by many courts, was in direct conflict with
earlier California cases that the McFadden case did not even men-
tion. 2 8 The early courts in both states relied heavily on an inaccur-
ate reading of an old Illinois case as a key to their analysis., Several
of the states baldly accepted the early California and Texas rules
with practically no legal analysis of their own.131 When the states did
attempt to articulate a rationale, some used deficient reasoning that
failed to justify making recovery for pain and suffering community
property.' 3 Some courts have even used language affirmatively sup-

125. 60 Tex. 331 (1883).
126. Graham v. Franco, 488 S.W.2d 390, 392-94 (Tex. 1972).
127. 87 Cal. 464, 25 P. 681 (1891).
128. For a discussion of the earlier California cases, see Soto v. Vandeventer, 56 N.M.

483, 245 P.2d 826, 828 (1952).
129. Both McFadden and Ezell relied on a fallacious interpretation of Chicago, Bur-

lington, & Quincy R.R. Co. v. Dunn, 52 Ill. 260 (1869). Several courts have now criticized
the early reliance on the Illinois case for the proposition that a cause of action for personal
injury constitutes property. Soto v. Vandeventer, 56 N.M. 483, 245 P.2d 826, 827-28 (1952);
Graham v. Franco, 488 S.W.2d 390, 392-94 (Tex. 1972).

130. E.g., Pacific Constr. Co. v. Cochran, 29 Ariz. 554, 243 P. 405 (1926). See text
accompanying notes 21 & 25 supra.

131. E.g., Dawson v. McNaney, 71 Ariz. 79, 223 P.2d 907, 910 (1950) (community
classification is "based upon compensation for loss of earning capacity, which during cover-
ture is related to the earning power of the community"); Kenyon v. Kenyon, 5 Ariz. App.
267, 425 P.2d 578, 581 (1967) (used descreased earning capacity rationale); Giffen v. City of

[Vol. 9: 1
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porting making recovery for pain and suffering separate property.' 32

Most importantly, the traditional analysis under the rule of implied
exclusion' 33 does not justify making all recovery community prop-
erty, because the tracing principle frequently preempts the strict
definitions under numerous recognized classifications of separate
property that consist of property "not owned or claimed"'3 4 before
marriage or "acquired afterward by gift, devise or descent."' 3 For
example, preemption arises where mutations of separate property
occur after marriage and the tracing principle can be applied,' 3 or
where separately held land or personalty is subject to post-marital
increases in value.' 7 Thus, when a court attempts to rely on an
implied exclusion analysis, it must reckon with the anomaly of rely-
ing on strict definitions which are not strictly applied.' 3 The mere
accrual of a cause of action during marriage would seem to provide
a weak basis for making all personal injury recovery community
property.

In addition to the faulty legal reasoning, the community classi-
fication seems unwarranted from a pure justice viewpoint. It is diffi-
cult indeed to justify "holding that if the wife is injured while driv-
ing her separate automobile, the recovery for damages to her auto-
mobile is her separate property, but the recovery for damage to her
arm or leg is community property." '' 3' Indeed, for years, commenta-
tors have supported classifying the recovery for personal elements

Lewiston, 6 Idaho 231, 55 P. 545, 550 (1898) (court centered on "loss of time or capacity to
labor").

132. Quoting from Chicago, Burlington & Quincy R.R. Co. v. Dunn, 52 Ill. 260 (1869),
the Arizona Supreme Court said, "[The injury] was wholly personal to the wife. It was her
body that was bruised; it was she who suffered the agonizing, mental and physical pain."
Fox Tucson Theatres Corp. v. Lindsay, 47 Ariz. 388, 56 P.2d 183, 184 (1936).

133. See text and accompanying notes 18 & 19 supra.
134. TEX. CONST. art. 16, § 15.
135. Id.
136. E.g., Norris v. Vaughan, 152 Tex. 491, 260 S.W.2d 676, 679 (1953) (dictum); DePuy

v. DePuy, 483 S.W.2d 883, 888 (Tex. Civ. App.-Corpus Christi 1972, no writ) (mutations of

separate property stock remain separate property); Farrow v. Farrow, 238 S.W.2d 255, 257
(Tex. Civ. App.-Austin 1951, no writ).

137. E.g., Bakken v. Bakken, 503 S.W.2d 315, 317-18 (Tex. Civ. App.-Dallas 1973, no
writ) (capital gain on sale of separate property mutual fund is separate property); Strongfel-
low v. Sorrells, 82 Tex. 277, 18 S.W. 689 (1891); see Comment, Profits and Increases in the
Value of Partnerships and Corporations as Governed by Community Property Law, 36 TEXAS
L. Rav. 187 (1957).

138. See, e.g., Eggemeyer v. Eggemeyer, 554 S.W.2d 137, 146 (Tex. 1977) (dissenting
opinion).

139. Huie, supra note 11, at 1061.

19771
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of an injury as separate property.4 0 In considering what particular
legal analysis should be used to reach the separate property classifi-
cation result, courts should not look ahead to the effect of the contri-
butory negligence doctrine. Looking to the effect of a particular
classification upon the contributory negligence doctrine places the
cart before the horse because the whole purpose of the contributory
negligence doctrine is to prevent a guilty party from profiting from
his own wrong. The law has lost its perspective when it classifies
recovery as separate property merely to prevent the imputation of
contributory negligence. The courts should simply classify the re-
covery in the fairest manner under the tracing rationale and deal
with the problem of contributory negligence separately with a view
toward the different policies at work in that context.

Courts should not haphazardly resort to the onerous title doc-
trine to justify the separate property classification because the ef-
fect could reach far beyond the personal injury issue. In Texas, for
example, interest, stock dividends, rental revenues, and trust in-
come generated by separate property are classified as community
under the implied exclusion reasoning; they would not be com-
munity under a restrictive onerous title doctrine if not related to the
joint effort of the spouses.'

The simplest and most appealing approach would be to apply
the tracing doctrine, without the necessity of a two or three step
analysis. None of the community property states holds that prop-
erty not acquired by gift, devise, or descent is always community
property. For example, proceeds from the sale of a house owned
before marriage is the separate property of the owner although the
proceeds were not owned before marriage and were not acquired by
gift, devise, or descent. The personal injury situation is simply one
of those instances in which the courts should appropriately apply
the tracing principle, as demonstrated by the second step of the
analysis (regarding "replacement") in the Nevada, New Mexico,

140. W. DE FuNIAK & M. VAUGHN, supra note 13, § 82; G. McKAY, supra note 82, §§
377-99; C. MOYNIHAN, 2 AMECAN LAW OF PROPERTY § 7.16, at 159-61 (1952); Cross, supra note
34, at 774; Green, supra note 13, at 496; Huie, supra note 11, at 1054; McKnight, TEXAS
COMMUNITY PROPERTY LAW-ITS COURSE OF DEVELOPMENT AND REFORM, 8 CAL. W.L. REV. 117,
145 (1971); Pascal, supra note 63, at 222-23.

141. See Note, The Texas Community Property Defense: An Obituary, 10 Hous. L. REV.
958, 964 (1973). Under a less restrictive onerous title doctrine which would also classify the
income from property as community property, however, these potential problems would not
arise. See, e.g., Graham v. Franco, 488 S.W.2d 390, 392 (Tex. 1972); W. DE FUNIA & M.
VAUGHN, supra note 13, § 62.

[Vol. 9: 1
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and Texas decisions.' In taking such a direct approach, courts
would clearly demonstrate their reluctance toward using constitu-
tional definitions to freeze all rules of marital property law. 43

B. Injury During the Continuance of the Community, Recovery
After Dissolution of the Community

1. Comparative Analysis

In those states classifying recovery for pain and suffering and
bodily disfigurement as the separate property of the injured
spouse, 4 4 subsequent dissolution of the community has no effect on
that classification."4 In the five states' 4 classifying the personal
elements of the recovery as community property, one state awards
post-dissolution recovery for pain and suffering actually occurring
after dissolution to the injured "spouse" as separate property; one
state awards all recovery to the injured party as separate property,
and the other three continue to classify the post-dissolution recovery
as "community property" owned by the former spouses as co-
tenants.

Louisiana ordinarily treats personal injury awards to the hus-
band as being totally community property. After an unsettled pe-
riod of recent confusing cases," 7 however, the Louisiana Supreme
Court recently held that "when the community has been termi-
nated, it is both unreasonable and inequitable to deprive the hus-
band of funds which. . . compensate him for future pain, suffering
and disability. . . ."'41 California, in a unique all-or-none system,

142. Under the suggested analysis, the first step of the legal reasoning in Nevada and
New Mexico cases applying the onerous title doctrine, as well as the first step of the reasoning
in Graham declining to characterize a tort chose in action as "property," would be unneces-
sary. Regardless of whether the asset is acquired during marriage in a manner that literally
is classified by constitutional or statutory definitions as community property, the tracing
principle could be applied to reach a fair result.

143. See Eggemeyer v. Eggemeyer, 554 S.W.2d 137, 147 (Tex. 1977) (dissenting opin-
ion); Note, supra note 141, at 964-65.

144. Nevada, New Mexico, and Texas. See text accompanying notes 76-120 supra.
145. Upon dissolution, the only possible reason to change the classification is to change

community awards to separate awards if the injured person will individually suffer the loss
or expense for which the compensation was made. No reason at all exists for converting
separate property to community property, so as a matter of course, dissolution will not affect
recovery already classified as separate property.

146. Arizona, California, Idaho, Louisiana, and Washington. Louisiana is included in-
sofar as it treats recoveries for personal injuries to the husband as being all community
property.

147. See note 157 infra.
148. West v. Ortega, 325 So. 2d 242, 248 (La. 1975). The court made it clear that

benefits received for pain and suffering and bodily disfigurement (as well as for the other
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magically converts all recovery- including pain and suffering
awards-received after dissolution from community property to the
separate property of the injured spouse. 4' Furthermore, if no recov-
ery is received by the time of divorce, the cause of action is awarded
totally to the injured spouse and is not community property that the
court can divide in the divorce proceeding under section 4800(c).""
That result encourages divorce by the victim spouse. California's
position is based on the difficulty in separating the recovery into
part separate and part community portions. 5' The other three
states-Arizona," 2 Washington,'53 and presumably Idaho' 54-
continue to treat the recovery as community property even if re-
ceived after dissolution. If "community property" is not disposed
of in the divorce decree, then the former spouses own the property
as tenants in common. 55

Awards for the lost earnings and medical expense portion of
personal injury awards are ordinarily community property in all
eight states. The question arises when recovery occurs after the
marriage is dissolved whether awards for future lost earnings and

elements of recovery) should be apportioned according to whether the particular loss occurred
during or after the marriage.

149. In re Jones, 13 Cal. 3d 457, 531 P.2d 420, 119 Cal. Rptr. 108 (1975); Washington v.
Washington, 47 Cal. 2d 249, 302 P.2d 569 (1956). The pertinent California statute provides
that all recoveries received after divorce or legal separation become the injured spouse's
separate property. CAL. CIV. CODE § 5126(a) (West Supp. 1977). If the other spouse has paid
any expenses, however, he is entitled to reimbursement. CAL. Civ. CODE § 5126(b) (West
Supp. 1977). The reimbursement provision conspicuously avoids reference to lost earnings,
and it is not clear about what happens if the injured spouse pays medical expenses out of
community property.

150. In re Pinto, 28 Cal. App. 3d 86, 104 Cal. Rptr. 371 (1972).
151. See Brunn, supra note 56, at 606-07.
152. Tinker v. Hobbs, 80 Ariz. 166, 294 P.2d 659 (1956) (damages recovered after divorce

held to be community property); Kenyon v. Kenyon, 5 Ariz. App. 267, 425 P.2d 578 (1967)
(husband received recovery after divorce, divorce decree gave one-half of interest to wife; for
that reason only, half of recovery belonged to wife); cf. Fox Tucson Theatres Corp. v. Lind-

say, 47 Ariz. 388, 56 P.2d 183, 184 (1936) (recovery received after husband dies is com-
munity property).

153. Schneider v. Biberger, 76 Wash. 504, 136 P. 701, 702 (1913) (recovery after divorce
remains "common property" when the divorce decree did not settle property rights arising
out of the pending action); Perez v. Perez, 11 Wash. App. 429, 523 P.2d 455 (1974) (FELA
award received after divorce was all community property). But cf. O'Toole v. Faulkner, 34
Wash. 371, 75 P. 975 (1904) (where recovery received after spouse dies, recovery for continuing
lifetime disabilities of injured spouse was her separate property).

154. Cf. Doggett v. Boiler Eng'r & Supply Co., 93 Idaho 888, 477 P.2d 511, 514 (1970)
(where husband brought action for his personal injury and died before trial, recovery was still
community property).

155. See, e.g., Taylor v. Catalon, 140 Tex. 38, 166 S.W.2d 102, 104 (1942); Cross, supra
note 34, at 818.
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future medical expenses borne by the individual person remain part
of the community estate or whether those awards belong to the
damaged spouse as separate property. Only two states, Louisiana
and Texas, apportion the award based upon the interest injured.
The greatest flurry of case law has appeared in Louisiana,'56 where
four recent cases" 7 have explored whether the husband's recovery
after marriage for post-dissolution losses becomes his separate prop-
erty. The latest Louisiana Supreme Court decision clarified the
issue in concluding "that where a husband's settlement monies,
acquired after dissolution of the community, but based upon a pre-
dissolution, accident-related cause of action, compensate for both
pre-dissolution and post-dissolution losses, that portion of the set-
tlement which compensates for post-dissolution losses falls into the
separate estate of the husband."'5 8 While subsequent cases have
followed that holding with respect to the husband's recoveries,' 59 no
case has squarely applied the same result to recovery for injuries to
the wife. The community portion of that claim,6 0 however, would
presumably be treated in a similar manner.'

Several Texas courts of civil appeals have awarded post-
dissolution lost earnings as separate property,6 2 while another case
has stated a similar rule in dictum.6 3 The statute literally limits

156. See Pascal, supra note 63; Note, The Husband's Recovery of Personal Injury Dam-
ages After Judicial Separation, 36 LA. L. Rav. 1029 (1976); Note, supra note 15; Note, supra
note 9.

157. Chambers v. Chambers, 259 La. 246, 249 So. 2d 896 (1971) (language stating that
community only entitled to the share of damages accruing during marriage, but actual out-
come of case was contrary); Alfred v. Alfred, 237 So. 2d 94 (La. Ct. of App.), cert. granted,
256 La. 847, 239 So. 2d 356 (1970) (settled before oral argument to supreme court) (limited
community share of husband's recovery to damages accruing during marriage); Talley v.
Employers Mut. Liab. Ins. Co., 181 So. 2d 784 (La. Ct. of App. 1965), cert. denied, 248 La.
785, 181 So. 2d 783 (1966) (husband's recovery awarded to him as separate property with
respect to post-dissolution earnings).

158. West v. Ortego, 325 So. 2d 242, 248-49 (La. 1975).
159. Lacaze v. Tennessee Life Ins. Co., 346 So. 2d 1280 (La. Ct. App. 1977) (receipts

by husband of disability benefits after dissolution of community were his separate property);
McLeod v. McLeod, 325 So. 2d 883 (La. Ct. of App. 1976).

160. Although the statute grants all actions and damages for the wife's personal injuries
to the wife as separate property, the courts have judicially classified the portion of the
recovery for lost earnings and expenses as community property. See text accompanying notes
68-71 supra.

161. See Note, supra note 156, at 1036 n.38.
162. Hicks v. Hicks, 546 S.W.2d 71 (Tex. Civ. App.-Dallas 1976, no writ) (workmen's

comlensation representing post-dissolution lost wages constitute husband's separate prop-
erty); Ramsey v. Ramsey, 474 S.W.2d 939, 940 (Tex. Civ. App.-Eastland 1971, writ dism'd)
(Veteran's Administration benefits paid after divorce were the separate property of the in-
jured spouse because they compensated for loss of substantially gainful employment and not
loss of earning capacity during marriage).

163. "[Tlhe earning capacity that is community property is that earning capacity that
is lost during marriage, and earning capacity lost before marriage is the [injured spouse's]
separate property, as well as her earning capacity after the marriage is dissolved." Smith v.
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the separate property portion of personal injury recovery to "recov-
ery for loss of earning capacity during marriage."'' 4 Furthermore,
Professor McKnight's summary of the drafting committee's conclu-
sions indicates that the committee had this problem in mind and
intended to make pre-marriage and post-marriage lost earnings the
separate property of the injured spouse.'85

Nevada and New Mexico, the two states that classify personal
injury recovery as part separate property under the replacement
analysis, have no direct holdings' with respect to post-dissolution
recoveries. In view of the willingness of both states to look to the
nature of the interest damaged,8 7 one might reasonably expect those
two states to follow Texas' lead. A recent Nevada statute, however,
may possibly lead Nevada courts to classify awards for lost earnings
and medical expenses as community property even if they represent
post-dissolution losses.8 8 The remaining community property
states-Arizona, Washington, and Idaho-continue to classify
awards for post-dissolution earnings and expenses as community
property,' just as Texas did before the recent 1967 statutory
change. 70 As discussed previously, California treats all recovery re-
ceived after dissolution as separate property.

Smith, 473 S.W.2d 299, 302 (Tex. Civ. App.-Texarkana 1971), writ ref'd n.r.e. per curiam,
478 S.W.2d 81 (Tex. 1972) (emphasis added).

164. TEx. FAMILY CODE § 5.01(a)(3) (1975).
165. Professor McKnight pointed out that the statute as drafted does not make all

recoveries for personal injury separate property, "but only those for pain and suffering and
earning power before marriage or after the marriage is dissolved." McKnight, supra note 104,
at 30 (emphasis added).

166. Cf. Lee v. Baker, 77 Nev. 462, 366 P.2d 513 (1962) (when injured spouse died before
recovery obtained, court did not discuss whether recovery was community or separate prop-
erty); Los Angeles & S.L.R. Co. v. Umbaugh, 61 Nev. 214, 123 P.2d 224 (1942) (where
husband and child killed in accident, wife's recovery for child's injury was separate property);
Flores v. Flores, 84 N.M. 601, 506 P.2d 345 (1973) (recovery from husband was wife's separate
property where wife was living separate and apart from husband because earnings of wife
while living separate and apart were the separate property of the wife).

167. See text accompanying notes 81-85 supra.
168. When a husband and wife sue jointly, any damages awarded shall be
segregated as follows: (c) Loss of services and hospital and medical expenses, to the
spouses as community property.

NEv. REv. STAT. § 123.121(1) (1975). Arguably, the statute does not apply to post-dissolution
recovery because the parties are no longer "husband and wife", and the statute only applies
to "spouses". That argument is not persuasive, however, if the spouses institute the suit
jointly before divorce because the literal requirement would be met. In any event, the Nevada
statute is not nearly as clear as the Texas statute with respect to post-dissolution earnings.

169. See notes 152-54 supra.
170. McAdams v. Dallas Ry. & Terminal Co., 149 Tex. 217, 229 S.W.2d 1012 (1950)

(wife allowed to continue prosecuting suit for her injuries after husband abandoned her only
because the husband had assigned all of his interest to the wife and wife was prosecuting suit
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2. Suggested Approach

The most equitable solution would be to apportion the recovery
to compensate the community for its lost earnings and medical
expenses and to compensate the individual for his or her lost earn-
ings and medical expenses occurring after dissolution. The only rea-
son those items are awarded to the community in the first place is
that earnings during marriage are community property and medical
expenses during marriage are ordinarily borne by the community. 7'
That rationale vanishes when the recovery compensates for earnings
outside of marriage or for medical expenses borne by the individual
party.712 The system is workable as well as equitable. In arriving at
damages for lost earnings and medical expenses, the jury must con-
sciously determine past losses and future losses separately. All of
the recovery attributable to future losses as well as past losses accru-
ing after dissolution would become separate property. The system
is also sound from a policy viewpoint. While the California approach
of using a strict "time of acquisition" test encourages the injured
party to seek a divorce,' a system awarding only post-dissolution
losses as separate property would not create such a great incen-

on behalf of the community estate); Taylor v. Catalon, 140 Tex. 38, 166 S.W.2d 102 (1942)
(after divorce, wife could maintain action for her personal injuries incurred during marriage
only to the extent of her one-half interest in the action); see Bell v. Phillips Petroleum Co.,
278 S.W.2d 407, 409 (Tex. Civ. App.-Amarillo, 1954, writ ref'd n.r.e.) (husband's "death
alone would not change such damages from its original status of community property"). One
Texas case apparently held to the contrary in concluding that workmen's compensation
benefits attributed to post-dissolution losses were the separate property of the injured spouse.
Piro v. Piro, 327 S.W.2d 335 (Tex. Civ. App.-Fort Worth 1959, writ dism'd). The court held
that a divorce decree granting the wife one-fifth of any future payments was invalid in that
the payments might cover benefits accruing after divorce which would be the husband's
separate property.

171. E.g., Graham v. Franco, 488 S.W.2d 390, 396 (Tex. 1972).
172. The Louisiana court has best articulated the equity of apportioning the recovery:
[T]he injury for which a party is being compensated frequently occasions losses
of earnings, medical expenses, and pain and suffering to be suffered on daily,
weekly, monthly and/or annual bases. While a husband and wife are living together
and the community is still in existence, it is reasonable to designate these damages
as community property. However, when the community has been terminated, it is
both unreasonable and inequitable to deprive the husband of funds which are to
sustain him into the future, or compensate him for future pain, suffering and
disability merely because the law has required assertion of all such damages as part
of a single claim.

West v. Ortega, 325 So. 2d 242, 246 (La. 1975). Commentators have similarly lauded the
equity of the apportionment approach. See note 156 supra.

173. The California all-or-none classification approach based on the time of acquisition
has been criticized most heavily on the policy ground of encouraging divorce. See W. REPPY
& W. DE FUNIAK, supra note 59, at 182.
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tive.'74 The divorce judge might even consider future benefits for lost
earnings in equitably dividing the community just as he considers
future earnings of the husband in the ordinary divorce case."' Al-
though no cases have confronted the issue, the system could even
be extended to recoveries during marriage when dissolution is immi-
nent and the parties can calculate the portion of the recovery attrib-
utable to post-dissolution losses.'76 If a recovery is awarded during
marriage when separation was not foreseen, on dissolution the in-
jured party could claim reimbursement or the community estate
could be divided to reflect the portion of the recovery meant to
compensate the injured spouse in the future.'77

C. Injury Before Creation of the Community, Recovery During the
Continuance of the Community

If a party is injured before marriage and during the marriage
receives an award which in part compensates for future lost earnings
or medical expenses, the reasoning of the previous section seems to
indicate that the portion of the recovery attributable to community
losses should be community property. Few courts, however, have
considered this issue. Washington' and Louisiana'79 have consid-
ered the applicability of the interspousal immunity doctrine in this
situation without discussing the classification of the recovery. The
California' 8' and Nevada 5 ' courts have directly held that the recov-
ery during marriage is the separate property of the injured spouse,

174. Admittedly, apportioning recovery may provide some incentive for the injured
party to seek a divorce, but balancing the equities against this policy consideration requires
apportionment.

175. See Huie, Commentary on the Community Property Law of Texas, 18 TEX. REv.
Ctv. STAT. ANN. 1, 48 (1960) (superseded) (relative needs for future support supply the most
important factor in division on divorce).

176. The Louisiana Supreme Court directly suggested this possibility in West v. Ortega,
325 So. 2d 242, 249 (La. 1975).

177. See Note, supra note 156, at 1036.
178. Manion v. Pardee, 79 Wash. 2d 1, 482 P.2d 767 (1971).
179. Broussard v. Broussard, 340 So. 2d 1309 (La. 1977) (damages for pre-marital

accident to wife constitute the wife's separate property); Edwards v. Royal Indem. Co., 182
La. 171, 161 So. 191 (1935) (wife injured during marriage by future husband was allowed to
recover from insurance company during marriage, but court did not classify the recovery);
cf. Cutrer v. Travelers Indem. Co., 170 So. 2d 693 (La. Ct. of App. 1964) (where wife injured
before marriage; suit filed during marriage; parties divorced during trial: court concluded the
husband could not recover for medical expenses because the wife herself was absent as a
necessary part to the suit).

180. Finley v. Winkler, 99 Cal. App. 2d 887, 222 P.2d 345, 348 (1950); Morrissey v.
Kirkelie, 5 Cal. App. 2d 183, 42 P.2d 361 (1935).

181. Pearce v. Boberg, 89 Nev. 263, 510 P.2d 1358, 1359 (1973) (where cause of action
against spouse arose before marriage, the subsequent marriage did not "extinguish" that right
which "was and is" the injured spouse's separate property).
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reasoning that an action arising prior to marriage is separate prop-
erty, so the recovery-even during marriage-should be separate
also.8 2 The traditional Texas rule likewise characterized a post-
marital recovery for a pre-marital injury as separate property,8 3 but
Texas case law under the present statute' suggests otherwise. 8 5

One Texas civil appeals court has noted in dictum that "the earning
capacity that is community property is that earning capacity that
is lost during marriage, and earning capacity lost before marriage
is the wife's separate property . .. "I" Hopefully, Texas will lead
the way for other courts to apportion the recovery similarly when a
spouse is injured before marriage.

II. SPOUSE INFLICTS INJURY UPON THE OTHER SPOUSE

When a spouse is in part responsible for his or her spouse's

182. California courts have articulated this reasoning clearly:
As the cause of action was her property before she was married, it continued to be
her separate property after marriage. The fact that any recovery of damages to
which she may be entitled upon such cause of action occurs after the marriage does
not in any way affect her property right therein any more than would the recovery
after marriage upon a promissory note (a chose in action) which she owned be-
fore . ..

Finley v. Winkler, 99 Cal. App. 2d 887, 222 P.2d 345, 348 (1950).
183. St. Louis S.W. Ry. Co. v. Wright, 75 S.W. 565, (Tex. Civ. App. 1903, no writ)

(where a spouse was injured before marriage, the court held that the right to recover was fully
vested before marriage, and was "in no wise affected by her marriage"); cf. Latiolais v.
Latiolais, 361 S.W.2d 252 (Tex. Civ. App.-Beaumont 1962, writ ref'd n.r.e.) (cause of action
against spouse for injury inflicted before marriage not cancelled but right to sue was abated
or suspended by the marriage).

184. The statute itself does not directly speak to the injury before marriage situation.
While the statute does make recovery for loss of earning capacity during marriage community
property, the statute only explicitly applies to "the recovery for personal injuries sustained
by the spouse during marriage. TEX. FAMILY CODE § 5.01(a)(3) (1975) (emphasis
added).

185. See General Ins. Co. of America v. Casper, 426 S.W.2d 606 (Tex. Civ.
App.-Tyler), writ ref'd n.r.e. per curiam, 431 S.W.2d 311 (Tex. 1968) (applying law govern-
ing workmen's compensation rather than § 5.01(a)(3)). The facts of that case were rather
complex. The wife was injured during marriage, but the parties were later divorced, and the
divorce decree stated that no community property had been acquired. The court found that
total incapacity arose after the divorce giving the injured spouse a cause of action for work-
men's compensation benefits for the first time. The parties later remarried before the wife's
action for workmen's compensation benefits was resolved. The court held that the husband
was not a necessary party to the action because the husband had no community interest
arising out of the first marriage in the benefits because the action accrued subsequent to the
divorce. Still, the benefits that accrued during the second marriage were held to be the
community property of the parties. Id. at 609-10.

186. Smith v. Smith, 473 S.W.2d 299, 302 (Tex. Civ. App.-Texarkana 1971), writ ref'd
n.r.e. per curiam, 478 S.W.2d 81 (Tex. 1972).
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injuries, the doctrines of contributory negligence, interspousal im-
munity, and contribution become intrinsically intertwined. Each
issue will be discussed separately in an effort to arrive at a clarified
understanding of the respective roles of the doctrines in a spouse's
suit for personal injury recovery.

A. Community Property Defense-Effect of Contributory
Negligence and Comparative Negligence

At common law, the negligence of one spouse was charged to
the other spouse under the doctrine of imputed negligence on the
basis of their relationship.'87 Because of the "marital unity" fiction,
the wife's legal identity was merged with that of her husband, 88 and
the imputed negligence doctrine was applied between the spouses.
The passage of the Married Women's Property Acts'819 provided the
wife with a separate legal identity. Discarding the common law
fictional merger of identity between husband and wife destroyed the
rationale for implying negligence between the spouses. As a conse-
quence, in non-community property states, where the recovery for
personal injuries is the separate property of the injured party,"10 no
reason exists for imputing contributory negligence and common law
states do not apply the doctrine."' At Spanish law, the fault of one
spouse was never attributed to the other under any "husband and
wife are one" theory."12 In community property states, however, the
courts often do attribute the negligence of one spouse to the other
to bar a portion of any recovery and sometimes all recovery.

1. Effect of Contributory Negligence Disregarding Comparative
Negligence Statutes

In community property states, the effect of contributory negli-
gence traditionally turns solely on the classification of the recovery.
If the recovery is community property, a third person can assert the
contributory negligence of the spouse; if the recovery is separate
property, he cannot."13 The rationale for the rule is that a person

187. W. PROSSER, HANDBOOK OF THE LAW OF Toms § 74, at 490 (4th ed. 1971).
188. 1 BLACKSTONE, COMMENTARIES ON THE LAW OF ENGLAND 445 (3d ed. Cooley 1884).
189. Under those acts, the wife was given the power to sue or to be sued in her own name

and she was made legally responsible for her own torts. See generally CLARK, THE LAW OF
DOMESTIC RELATiONS § 7.2, at 222-23 (1968).

190. See note 12 supra.
191. W. Prosser, supra note 187.
192. Pugh, supra note 13, at 10-11.
193. The Nevada Supreme Court has concisely stated a "universal rule" applicable in

all community property states:

[Vol. 9: 1
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should not profit from his own wrong. "' Because the negligent
spouse does not share in the profits when the recovery is separate
property of the injured spouse, the negligent spouse's contributory
negligence does not bar recovery. But if the recovery is community
property, the negligent spouse will stand to profit, and his negli-
gence must bar recovery. This rule is often referred to as the
"community property defense""' 5 because it is not technically im-
puted negligence. "' While the defense keeps the negligent spouse
from benefitting by his own wrong, it often produces harsh results. "7

No one has attacked the defense more harshly than Dean Leon
Green, in his own unique trenchant manner:

[Iln fact, it is almost incredible that the most benign of all prop-
erty doctrines [i.e., the community property system], designed for
the protection of the family, could have been perverted into a
hideous device for defeating the just claims of innocent members
of the family and for protecting wrongdoers who otherwise would
be responsible for the injuries they inflicted."'

The community property defense governs only when contributory
negligence is applied between the spouses solely because of the

The universal rule may, then, be stated in this manner: Where the recovery of a
married person for personal injuries is community property, the contributory negli-
gence of the spouse is imputable to the injured person; where such recovery is the
separate property of the injured person, contributory negligence of the spouse is not
imputable. Whether contributory negligence is or is not imputable must, then,
depend in each case upon the nature of the recovery as community or separate
property.

Choate v. Ransom, 74 Nev. 100, 323 P.2d 700, 702 (1958).
194. E.g., Missouri Pac. Ry. Co. v. White, 80 Tex. 202, 15 S.W. 808, 810 (1891). Dean

Keeton has concluded that "contributory negligence is a bar, not because it is unjust to hold
the defendant but because it is unjust for the negligent plaintiff [spouse] to benefit from
his own wrong." Keeton, Imputed Contributory Negligence, 13 TEXAs L. REv. 161, 179 (1935).

195. E.g., Graham v. Franco, 488 S.W.2d 390, 397 (Tex. 1972).
196. Many cases, including Texas cases, have referred to the community property de-

fense as imputed negligence. E.g., Missouri Pac. Ry. Co. v. White, 80 Tex. 202, 15 S.W. 808
(1891). Dean Green has persuasively pointed out the distinction between the community
property defense and imputed negligence. The imputed negligence doctrine would apply only
to a claim wholly belonging to the injured spouse, analogous to imputing the driver's negli-
gence to an unrelated guest-passenger. Green, supra note 13, at 463-66.

197. The defense was even carried to the extreme of requiring a double imputation of
negligence. In Welch v. Bauer, 186 F.2d 1002, 1004 (5th Cir. 1951), the negligence of the driver
of an auto was imputed to a passenger under the joint venture doctrine, and the negligence
was then imputed to the passenger's wife to preclude any recovery for her injuries.

198. Green, The Community Property Defense in Personal Injury and Death Actions,
33 TExAs L. REv. 88, 89 (1954).
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husband-wife relationship; other theories of agency or joint venture
operate independently of the community property defense. '

Almost all of the community property states follow the
"universal rule" described above. The three states following the
part separate-part community classification, Nevada, New Mexico,
and now Texas, hold that the existence of a negligent spouse bars
recovery of the community elements of the award ' °° but does not bar
the recovery for the separate personal elements. 0' Of the four states
classifying recovery as community property, Arizona '20 and Idaho2 3

predictably hold that the contributory negligence of one spouse gen-
erally bars all recovery for injury to the other spouse. Texas adhered
to this view until its recent about face in Graham v. Franco. 2 01 The
other two of those four states, California 205 and Washington,26 have

199. E.g., Wilkinson v. Stevison, 514 S.W.2d 895, 897 (Tex. 1974) (Graham does not
prohibit imputing negligence if agency or joint venture is established); CAL. CIv. CODE § 5112
(West 1970).

200. White v. Yup, 85 Nev. 527, 458 P.2d 617 (1969); Lee v. Baker, 77 Nev. 462, 366
P.2d 513, 514 (1962); Cook v. Faria, 74 Nev. 262, 328 P.2d 568, 568 (1958); Choate v. Ransom,
74 Nev. 100, 323 P.2d 700, 702 (1958); Los Angeles & S.L.R. Co. v. Umbaugh, 61 Nev. 214,
123 P.2d 224 (1942); Fredrickson & Watson Constr. Co. v. Boyd, 60 Nev. 117, 102 P.2d 627
(1940); Baca v. Baca, 71 N.M. 468, 379 P.2d 765, 770-71 (1963) (because recovery for wrongful
death of child is separate property, contributory negligence of one spouse is not imputed to
the other); Graham v. Franco, 488 S.W.2d 390, 397 (Tex. 1972); Rucker v. Garner, 489 S.W.2d
683, 685 (Tex. Civ. App.-Eastland 1973, no writ); Smith v. Smith, 473 S.W.2d 299, 302 (Tex.
Civ. App.-Texarkana 1971), writ ref'd n.r.e. per curiam, 478 S.W.2d 81 (Tex. 1972).

201. Roberson v. U-Bar Ranch, Inc., 303 F. Supp. 730, 731 (D. N.M. 1968); Fredrickson
& Watson Constr. Co. v. Boyd, 60 Nev. 117, 102 P.2d 627 (1940); Graham v. Franco, 488
S.W.2d 390, 397 (Tex. 1972).

202. Heimke v. Munoz, 106 Ariz. 26, 470 P.2d 107, 108 (1970); Tinker v. Hobbs, 80 Ariz.
166, 294 P.2d 659, 660 (1956); Pacific Constr. Co. v. Cochran, 29 Ariz. 554, 243 P. 405 (1926);
Kenyon v. Kenyon, 5 Ariz. App. 267, 425 P.2d 578 (1967).

203. Clark v. Foster, 87 Idaho 134, 391 P.2d 853, 860 (1964) (contributory negligence of
one spouse bars recovery by the other as long as the contributorily negligent spouse is living);
Sprouse v. Magee, 46 Idaho 622, 269 P. 993 (1928).

204. Dallas Ry. & Terminal Co. v. High, 129 Tex. 219, 103 S.W.2d 735 (1937) (statutory
beneficiaries could not recover for wife's death where husband was contributorily negligent,
because the wife could not recover had she lived); Missouri Pac. Ry. Co. v. White, 80 Tex.
202, 15 S.W. 808 (1891) (negligence of husband "imputed" to wife to prevent any recovery);
Givens v. Terrell, 461 S.W.2d 201, 203 (Tex. Civ. App.-Amarillo 1970, writ ref'd n.r.e.);
Reeves v. Rodriguez, 458 S.W.2d 546, 548 (Tex. Civ. App.-Beaumont 1970, writ ref'd n.r.e.);
Blazek v. Haizlip, 413 S.W.2d 486 (Tex. Civ. App.-Dallas 1967, no writ); Bostick v. Texas
& Pac. Ry. Co., 81 S.W.2d 216, 217 (Tex. Civ. App.-Texarkana 1935, writ dism'd).

205. CAL. CIv. CODE § 5112 (West 1970):
[TIhe fact that the negligent . . . act . . . of the spouse of the injured person was
a concurring cause of the injury is not a defense in any action brought by the injured
person ....

See generally Reppy, The Effect of the Adoption of Comparative Negligence on California
Community Property Law: Has Imputed Negligence Been Revived? 4 COMMUNITY PROP. J.
219 (1977).

206. WASH. Rav. CODE ANN. § 4.22.020 (Supp. 1976).
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enacted special statutes providing that the negligence of one spouse
will not bar recovery by the other spouse for personal injuries.

The heavy significance placed upon the character of the recov-
ery in determining the effect of contributory negligence is best illus-
trated in the remaining community property state, Louisiana,
which has a split classification scheme depending upon whether the
husband or wife is injured. If the wife is injured, the damages are
separate property as to personal elements and community as to the
community elements of recovery." 7 The husband's contributory
negligence precludes any recovery from third persons for the com-
munity elements of the recovery,0 8 but the wife may still bring her
separate action to recover for her pain and suffering and disfigure-
ment. 0 Because the recovery for the husband's injuries is ordinarily
community property, 210 the wife's contributory negligence is gener-
ally imputed to the husband to defeat any recovery from third per-
sons."' An early Louisiana Supreme Court case held that the wife's
contributory negligence did not bar recovery, reasoning that the
recovery merely replaced community losses and did not profit the

The negligence of one marital spouse shall not be imputed to the other spouse...
so as to bar recovery in an action by the other spouse. . . to recover damages from
a third party ...
Prior to the statute, Washington imputed negligence to bar all recovery if the negligent

spouse was acting for the community when the negligence occurred. Huddleston v. Angeles
Coop. Creamery, 315 F. Supp. 307 (W.D. Wash. 1970); Raffensperger v. Towne, 59 Wash. 2d
731, 370 P.2d 593 (1962); Warner v. Keebler, 200 Wash. 608, 94 P.2d 175 (1939); Ostheller v,
Spokane & I.E.R. Co., 107 Wash. 678, 182 P. 630 (1919).

The new statute presumably just makes explicit that the comparative negligence statute
applies and that the spouse's negligence does not "bar" recovery. However, one commentator
interprets the new statute to be an absolute prohibition from considering the spouse's negli-
gence at all in a personal injury action against a third person. Comment, Comparative
Negligence, 49 WASH. L. REv. 705, 706 n.6 (1974). Such a result would be unfortunate because,
for example, a third party defendant who was only 5% at fault would be responsible for all of
the damages although the spouse was 95% at fault.

207. See text accompanying notes 67-71 supra.
208. Sterling v. Ritchie, 182 So. 2d 735, 736 (La. Ct. of App. 1966); White v. Coca-Cola

Bottling Co., 16 So. 2d 579 (La. Ct. of App. 1943); Kientz v. Charles Dennery, Inc., 17 So.
2d 506, 508 (La. Ct. of App. 1944); Weitkam v. Johnston, 5 So. 2d 582, 586 (La. Ct. of App.
1942).

209. Gaspard v. LeMaire, 245 La. 239, 158 So. 2d 149 (1963) (dictum); Vitale v. Checker
Cab Co., 166 La. 527, 117 So. 579, 581-82 (1928) (wife allowed to recover for her personal
injury, but contributorily negligent husband had already died); Brignac v. Fontenot, 96 So.
2d 66, 70 (La. Ct. of App. 1957); Elba v. Thomas, 59 So. 2d 732, 735 (La. Ct. of App. 1952)
(dictum).

210. See text accompanying notes 72-73 supra. The recovery is the husband's separate
property only if he was living apart from the wife due to the wife's fault.

211. E.g., Dowden v. Hartford Accident & Indem. Co., 151 So. 2d 697, 699-700 (La. Ct.
of App. 1963).
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community. 1 ' Numerous later intermediate court opinions, how-
ever, have distinguished that holding if the wife were on a
"community mission" when her negligence occurred."' Thus, a
wife's contributory negligence bars the husband's recovery, but a
husband's contributory negligence does not completely bar the
wife's recovery. Without any sound policy basis, Louisiana courts
have developed a totally unreasonable difference in treatment of
spouses by artificially linking the contributory negligence doctrine
to the system for classification for personal injury recovery. Fortun-
ately, contributory negligence does not bar recovery from an in-
surer,214 although the insurer may look to the negligent spouse for
contribution.1

15

Many states have forged exceptions to the "community prop-
erty defense" in situations where its application is particularly
harsh. Some states refuse to bar recovery on account of contributory
negligence if the negligent spouse died before compensation was
received, because he or she would not benefit from the recovery.216

212. McHenry v. American Employers' Ins. Co., 206 La. 70, 18 So. 2d 656, 660-61 (1944).
Refusing to apply the contributory negligence doctrine on the ground that the community
does not profit is fallacious reasoning. The community has been damaged by two people at
fault and the issue is who should bear that damage. The contributory negligence doctrine
presumes that if the person injured was one of the parties at fault, then the other person
should not bear any of the damage, even though it does only return the injured person to his
position before the injury occurred.

213. Dowden v. Southern Farm Bureau Cas. Ins. Co., 158 So. 2d 399, 401 (La. Ct. of
App. 1963); Dowden v. Hartford Accident & Indem. Co., 151 So. 2d 697, 699-700 (La. Ct. of
App. 1963); Levy v. New Orleans & N.E. R.R. Co., 20 So. 2d 559 (La. Ct. of App. 1945).

214. Le Blanc v. New Amsterdam Cas. Co., 202 La. 857, 13 So. 2d 245 (1943) (wife
allowed to recover from insurance company despite contributory negligence); Soirez v. Great
Am. Ins. Co., 168 So. 2d 418, 420 (La. Ct. of App. 1964); Landrum v. U.S. Fidelity & Guar.
Co., 151 So. 2d 701, 703 (La. Ct. of App. 1963); McDowell v. National Sur. Corp., 68 So. 2d
189 (La. Ct. of App. 1953) (husband recovered from insurance company despite wife's negli-
gence while on a community mission).

215. Smith v. Southern Farm Bureau Cas. Ins. Co., 247 La. 695, 174 So. 2d 122, 126
(1965).

216. Michie v. Calhoun, 85 Ariz. 270, 336 P.2d 370, 373 (1959); Clark v. Foster, 87 Idaho
134, 391 P.2d 853 (1964). The Idaho court reached that result by reasoning that the recovery
would be separate property after the spouse died. 391 P.2d at 860. That rationale does not
seem totally consistent with the Idaho rule that recovery after the dissolution of a marriage
for an injury that occurred during the marriage remains community property. The Arizona
court's reasoning was even more faulty. Without classifying the recovery received after mar-
riage, the court just flatly stated that "the father did die and ... recovery accordingly, could
not in any way benefit a negligent party." 336 P.2d at 373. This reasoning overlooks the fact
that the party does benefit if the recovery is community property in that he then has testa-
mentary power of disposition over the property. Contra, Bell v. Phillips Petroleum Co., 278
S.W.2d 407, 408 (Tex. Civ. App.-Amarillo 1954, writ ref'd n.r.e.) (court continued to bar
recovery even after the negligent spouse died because otherwise the injured spouse could just
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Other states, including Texas, allow statutory beneficiaries to re-
cover in a wrongful death action for a spouse even if the other spouse
was contributorily negligent."1 7 Texas appears to refuse application
of the defense if the spouse's contributing wrong was intentional.2'"
In those states permitting agreements to alter the classification of
property acquired in the future, an agreement to make recovery for
future personal injury causes of action the separate property of the

wait and hope the spouse at fault died).
Cf. Flores v. Brown, 39 Cal. 2d 622, 248 P.2d 922 (1952) (recovery received after dissolu-

tion is separate property under well settled law so contributory negligence of the decedent is
no defense in an action for personal injuries to the spouse); Missouri-Kansas-Texas R.R. Co.
v. Hamilton, 314 S.W.2d 114, 117 (Tex. Civ. App.-Dallas 1958, writ ref'd n.r.e.) (contribu-
tory negligence of father no defense in wrongful death action for death of son where father
died before son so that recovery would be the wife's separate property).

217. Flores v. Brown, 39 Cal. 2d 622, 248 P.2d 922, 927 (1952) (dictum)(court held wife
could recover for her own personal injuries and wrongful death of son despite husband's
negligence where the husband had died, but stated that "when the heirs are not husband and
wife, the negligence of one is not imputed to the others because the recovery may be limited
to nonnegligent heirs"); Schwing v. Bluebonnet Express, Inc., 489 S.W.2d 279, 281 (Tex.
1973) (under Graham, contributory negligence does not bar other spouse's separate recovery
for pain and suffering and disfigurement, so it does not bar statutory beneficiaries from
recovering from a negligent third party for the death of the deceased spouse); see Note, 5 TEx.
TECH L. REv. 230 (1973).

Cf. Bowler v. Roos, 213 Cal. 484, 2 P.2d 817 (1931) (statutory heirs could recover for
wrongful death of deceased mother although one of the sons was negligent); Baca v. Baca, 71
N.M. 468, 379 P.2d 765 (1963) (recovery for wrongful death of child received after dissolution
of marriage is separate property, so contributory negligence of one spouse does not bar recov-
ery by the other spouse); Johnson v. Ottomeier, 45 Wash. 2d 419, 275 P.2d 723, 725 (1954)
(personal representative of wife allowed to sue husband's estate for the benefit of her children
where the husband intentionally killed the wife).

Contra, DeLozier v. Smith, 22 Ariz. App. 136, 524 P.2d 970, rev'g, 21 Ariz. App. 599, 522
P.2d 555 (1974) (statutory beneficiaries could not recover from a third person for wrongful
death of wife when husband was contributorily negligent), noted in, Comment, Implied
Contributory Negligence as a Bar to Wrongful Death Recovery by All Beneficiaries, 17 ARIz.
L. REv. 908 (1975); Ostheller v. Spokane & I.E.R. Co., 107 Wash. 678, 182 P. 630 (1919)
(statutory beneficiaries denied recovery for wrongful death of mother when father, though
dead at the time of suit, was contributorily negligent).

218. Nickerson v. Nickerson, 65 Tex. 281 (1886) (allowed wife to recover for personal
injuries from a third person as her separate property although her husband was at fault where
the husband's fault was intentional). Observe that this defense, if it exists, is still significant
in Texas when community elements of recovery are sought. Professor Huie supports the
exception, arguing that intentional conduct operates as an implied forfeiture by the perpetra-
tor of any share of the recovery. W. HumE, TEXAS CASES AND MATERIALS ON THE LAw OF MARITAL
PROPERTY RIGHTS 91-92 (1955), as summarized in W. lEPPY & W. DE FUNIAK, supra note 59,
at 198-99. Dean Green rejects this view, observing that "if the claim is community property
under the constitution, its character cannot be changed by the wrongful conduct of the
husband. His wrong cannot convert one class of property into that of another class." Green,
supra note 13, at 495. Other commentators have rejected this exception on policy grounds.
W. REPPY & W. DE FUNIAK, supra note 59, at 198-99.
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injured spouse bypasses the defense."1 9 An agreement executed after
the injury, however, is generally considered to be too manipulative
of the rules and does not prevent application of the contributory
negligence defense. 20 California even went so far as to classify any
recovery received after dissolution as separate property, in large
part to remove any benefit from the wrongdoer spouse and thereby
prevent imputing negligence in that situation. 22 1' While these excep-
tions tend to ameliorate the harshness of the "all-or-none" contribu-
tory negligence approach in extreme cases, making exceptions to the
rule is not the best solution. That approach only moves the needle
from the "none" side to the "all" side in certain circumstances.

2. Effect of Comparative Negligence Statutes

Since 1964, a flurry of state legislation has made comparative
negligence the majority rule in the United States. At least twenty-
eight states2 2 have enacted comparative negligence statutes and two
states22 have judicially adopted comparative negligence. Four var-
iants have emerged. First, under a pure comparative negligence
system damages are apportioned strictly according to the propor-
tionate fault of the parties, even if the plaintiff's fault was greater
than that of the defendant(s) .224 The second, and most popular, form
is termed "modified comparative negligence," which allows appor-
tioned recovery only if the defendant's fault was greater than that
of the plaintiff; otherwise all recovery is barred. 225 Because juries
often simply find both parties equally at fault and would thus deny

219. See, e.g., Perkins v. Sunset Tel. & Tel. Co., 155 Cal. 712, 103 P. 190 (1909); Note,
Comparative Negligence: Tort Damage Relief for the Marital Community, 9 IDAHo L. REv.
56, 61 (1972).

220. Kesler v. Pabst, 43 Cal. 2d 254, 273 P.2d 257 (1954).
221. See Washington v. Washington, 47 Cal. 2d 249, 302 P.2d 569 (1956); Flores v.

Brown, 39 Cal. 2d 622, 248 P.2d 922 (1952).
222. For a list of the statutory provisions, see Comment, Comparative Negligence in

Montana, 37 MONT. L. REv. 152, 152 n.1 (1976).
223. The California and Florida Supreme Courts have adopted pure comparative negli-

gence. Li v. Yellow Cab Co., 13 Cal. 3d 804, 532 P.2d 1226, 119 Cal. Rptr. 858 (1975); Hoffman
v. Jones, 280 So. 2d 431 (Fla. 1973).

224. See Comment, supra note 222, at 155-56. Only six states have adopted a pure
comparative negligence system: California, Florida, Mississippi, New York, Rhode Island,
and Washington.

225. This "49%" rule is frequently termed the "Wisconsin rule" because it was first
enacted in that state. Fourteen states now use this approach: Arkansas, Colorado, Georgia,
Hawaii, Idaho, Kansas, Maine, Massachusetts, Minnesota, North Dakota, Oklahoma, Ore-
gon, Washington, and Wyoming.
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all recovery to the plaintiff under the second approach, a third
system has emerged known as the "new modified" approach. Under
this "fifty percent system," the plaintiff may recover apportioned
damages if his negligence is not greater than that of the defen-
dant(s).,28 The fourth approach apportions damages only if the
plaintiff's fault is "slight" compared to that of the defendant(s).'"

Of the eight community property states, Washington and Cali-
fornia have adopted the pure form of comparative negligence; 28

Idaho has adopted the modified or forty-nine percent approach;2 29

and Texas and Nevada have adopted the new modified or fifty
percent approach. 30 Arizona,23' Louisiana, 3 2 and New Mexico2 33

have so far refused to adopt the comparative negligence system. The
effect of the comparative negligence statutes will be to diminish any
recovery classified as community property rather than to bar that
element of recovery altogether as under the traditional "community
property defense." Under the traditional theory, the negligence of
one spouse is attributed to the injured spouse before the injured

226. If the plaintiff and defendant are equally at fault, the "50%" scheme allows each

to recover an aliquot part of their damage from the other (or more precisely, from the other's
insurance company). Eight states now follow this approach: Connecticut, Montana, Nevada,
New Hampshire, New Jersey, Texas, Vermont, and now Wisconsin.

227. Two states, Nebraska and South Dakota, take this esoteric approach.

228. Li v. Yellow Cab Co., 13 Cal. 3d 804, 532 P.2d 1226, 119 Cal. Rptr. 858 (1975);
WASH. REV. CODE § 4.22.010 (Supp. 1976). See Fleming, Forward: Comparative Negligence
at Last-By Judicial Choice, 64 CALIF. L. REv. 239 (1976); Schwartz, Li v. Yellow Cab
Company: A Survey of California Practice Under Comparative Negligence, 7 PAc. L.J. 747
(1976); Comment, Comparative Negligence in Washington, 9 GoNz. L. REv. 737 (1974); Com-
ment, supra note 206.

229. IDAHO CODE § 6-801 (Supp. 1975); see Comment, supra note 219.
230. NEv. REv. STAT. ch. 41.141 (1973); TEX. REv. Civ. STAT. ANN. art. 2212a, §1 (Supp.

1976); See Comment, Comparative Negligence in Texas, 11 Hous. L. REv. 101 (1973).
231. Arizona has not yet adopted comparative negligence, but it has partially reduced

the harsh effect of the contributory negligence doctrine. The Arizona courts have utilized a
unique constitutional provision that allows the jury alone to decide whether or not to apply

the contributory negligence defense. Heimke v. Munoz, 106 Ariz. 26, 470 P.2d 107, 109 (1970);
Steed v. Cuevas, 24 Ariz. App. 547, 540 P.2d 166, 169 (1975).

232. Several Louisiana authorities assert that an 1870 Code provision mandated com-

parative negligence to conform to the general acceptance of comparative negligence now in

common law jurisdictions. LA. CiV. CODE ANN. art. 2323 (1870); Malone, Comparative Negli-

gence-Louisiana's Forgotten Heritage, 6 LA. L. Rv. 125, 129 (1945). The Louisiana courts,
however, have steadfastly rejected that argument and have refused to recognize comparative

negligence. Belle Alliance Co. v. Texas & Pac. Ry. Co., 125 La. 777, 51 So. 846 (1910); Crum
v. Holloway Gravel Co., 273 So. 2d 566, 570 (La. Ct. of App. 1973).

233. Syroid v. Albuquerque Gravel Prods. Co., 86 N.M. 235, 522 P.2d 570 (1974). The
New Mexico Legislature has also considered and rejected comparative negligence. See, e.g.,
H.B. 187, 30th N.M. Legis., 1st Sess. (1971); Note, Comparative v. Contributory Negligence:
The Effect of Plaintiff's Fault, 6 N.M. L. REv. 171 (1975).
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spouse-plaintiff's negligence is compared to that of the third party
defendant. Under the modified approaches, if the negligence is
equal to (or greater than under the new modified approach) the
combined negligence of third parties, recovery for community ele-
ments of the damage would be barred. The comparative negligence
statutes will not affect elements of the recovery classified as sepa-
rate property. The negligence of the tortfeasor-spouse is not attrib-
uted to the injured spouse, and the injured spouse-plaintiff has no
negligence to compare with that of the third party. The only issue
in the latter situation would be whether the third party could seek
contribution from the negligent spouse, but that question is a mat-
ter completely separate from comparative negligence.

The effect of the comparative negligence statutes in California
and Washington is not so simple. Comparative negligence was judi-
cially adopted in 1975 in California, after enactment of the statute
providing that the contributory negligence of one spouse is no de-
fense in an action brought by the other injured spouse against a
third person.234 The California legislature may re-evaluate that ear-
lier statute in light of the judicial abandonment of the absolute
harshness of the contributory negligence doctrine. As the matter
stands now, the plaintiff may sue a third party and recover all
damages against him, although under California's contribution
statutes2 5 the third party cannot even seek contribution from the
negligent spouse.2

3 California will likely solve its dilemma by adopt-
ing a comparative contribution statute. 37 The Washington statute
arguably presents the same problem,1 but a strict literal reading
of the statutes may allow Washington courts to compare directly the
negligent spouse's fault with that of the third party to apportion
recovery. 23

234. CAL. CIv. CODE § 5112 (West 1970); see Reppy, The Effect of the Adoption of
Comparative Negligence on California Community Property Law: Has Imputed Negligence
Been Revived, 4 COMMUNITY PROP. J.

235. CAL. CIv. PROC. CODE § 875-880 (West 1975).
236. The statute only permits contribution between tortfeasors liable under a joint

judgment. CAL. CIv. PROC. CODE § 877 (West 1975). Furthermore, a defendant cannot implead
others for contribution. See General Elec. Co. v. California, 32 Cal. App. 3d 918, 108 Cal.
Rptr. 543 (1973); Fleming, supra note 228, at 253. Therefore, the injured spouse could sue a
third party defendant without joining the wrongdoer-spouse as a defendant and thereby
preclude any contribution. See note 297 infra.

237. See Fleming, supra note 228, at 253.
238. A companion statute to the comparative negligence statute provides that the negli-

gence of a spouse shall not be attributed to the injured spouse to bar recovery from a third
person. WASH. REv. CODE § 4.22.020 (Supp. 1976).

239. The Washington Statute merely says negligence of a spouse shall not be imputed
to bar recovery. See note 206 supra.

[Vol. 9:1
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B. Interspousal Immunity

The rule forbidding spouses to maintain an action in tort
against each other was born of the common law concept that the
husband and wife were one legal person. Since an individual cannot
sue himself, the legal unity acted as a "procedural bar" to inter-
spousal actions. 40 The enactment of Married Women's Property
Acts abolished the "legal unity" concept by allowing the wife to
independently hold property and to sue and be sued in her own
name.24' Those acts removed the "procedural bar ' 2412 and cases even-
tually came to view coverture as a "substantive bar ' 2 3 to actions
between the spouses for public policy reasons. 244 The interspousal
immunity doctrine affects community property states, as it does
other states, in determining whether an injured spouse can sue the
other negligent spouse, and in determining whether the third party
can seek contribution from a wrongdoer spouse. Abolition of the
doctrine creates special problems in community property states in
characterizing the recovery and in determining the fund out of
which the recovery must be paid.

1. Comparative Analysis

A majority of states in this country still retain the common law
immunity rule, 245 although the trend is toward abolishing the doc-
trine.2 "

4 The community property states have taken different posi-
tions with respect to interspousal immunity. It must be noted at the
outset that the states abrogating the interspousal immunity doc-
trine are not necessarily the states that classify recovery as separate
property. It might seem that if a state recognizes that a spouse has
a separate individual interest in compensation for personal injuries
from third persons that he or she should have that same separate

240. McCurdy, Torts Between Persons in Domestic Relation, 43 H&Av. L. REv. 1030,
1033 (1930).

241. See generally CLARK, supra note 189, § 7.2, at 222.
242. See Greenstone, Abolition of Intrafamilial Immunity, 7 F. 82, 83 (1972).
243. E.g., Phillips v. Barnet, 1 Q.B.D. 436 (1876).
244. E.g., Thompson v. Thompson, 218 U.S. 611 (1910) (upheld interspousal immunity

on policy ground of encouraging domestic tranquility.)
245. For a documented list of the states recognizing interspousal immunity, see Com-

ment, Intrafamily Tort Liability-A Situation of Confused Disparity, 5 CUM.-SAM. L. REV.
273, 275 n.18 (1974); Annot., 43 A.L.R.2d 632 (1955).

246. See W. PRossER, supra note 187, § 122, at 864 (1971). Commentators for years have
urged abolition of the doctrine. See sources cited in Windauer v. O'Connor, 13 Ariz. App. 442,
477 P.2d 561, 564 n.3 (1970), rev'd, 107 Ariz. 267, 485 P.2d 1157 (1971).
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interest if the other spouse inflicts the injury. The reasons for the
classification rules, however, are completely different from the pol-
icy reasons assertedly justifying interspousal immunity.

Five of the eight community property states-California,
Idaho, Nevada, New Mexico, and Washington-have now abro-
gated the immunity doctrine. Interestingly, three of those states
classify personal injury recovery as community247 while the two oth-
ers have been the forerunners in classifying recovery as being partly
separate property.248 California in 1962 became the first of the four
to abolish interspousal immunity, as to both intentional"' and non-
intentional2 5° torts. The California court explicitly grounded its rea-
soning in part upon the 1957 statute which made all recovery for
personal injury the separate property of the injured spouse.2 ' Sev-
eral other courts have looked to this reasoning to hold that inter-
spousal immunity cannot be abolished as long as the recovery is
community property. 2 The California courts, however, continued
to allow interspousal actions even after the 1968 legislative changes
which again made personal injury recovery community property. '3

The Washington Supreme Court in 1972 abrogated the immunity
rule in Freehe v. Freehe5 although that state ordinarily classifies
personal injury recovery as community property. In order to prevent
the negligent spouse from profiting by his own wrong, as would
otherwise occur if all the damages were received from the insurer as
community property, the court fashioned a special rule characteriz-
ing personal injury recovery from a spouse. The court held that

247. California, Idaho, and Washington. See text accompanying notes 23-34, 49-61
supra.

248. Nevada and New Mexico. See text accompanying notes 76-95 supra.
249. Self v. Self, 58 Cal. 2d 683, 376 P.2d 65, 26 Cal. Rptr. 97 (1962).
250. Klein v. Klein, 58 Cal. 2d 692, 376 P.2d 70, 26 Cal. Rptr. 102 (1962).
251. Self v. Self, 58 Cal. 2d 683, 376 P.2d 65, 69-70, 26 Cal. Rptr. 97, 101-102 (1962).
252. The Arizona Supreme Court in Windauer v. O'Connor, 107 Ariz. 267, 485 P.2d

1157, 1157-58 (1971), said California abrogated the immunity rule because of the statute
making the recovery separate property. Because recovery was community property in Ari-
zona, the Arizona court refused to totally abolish the doctrine (though it did allow a divorced
spouse to sue her husband for an intentional tort).

253. See, e.g., Gibson v. Gibson, 3 Cal. 3d 914, 479 P.2d 648, 651, 92 Cal. Rptr. 288,
291 (1971) (relying on Klein in part to abrogate parental immunity.)

254. 81 Wash. 2d 183, 500 P.2d 771 (1972). Before Freehe, Washington recognized inter-
spousal immunity. Schultz v. Christopher, 65 Wash. 496, 118 P. 629 (1911). The Washington
courts had found exceptions, however, when the negligent spouse was deceased, Johnson v.
Ottomeir, 45 Wash. 2d 419, 275 P.2d 723 (1954), when the couple was separated at the time
the action was filed, Goode v. Martinis, 58 Wash. 2d 229, 361 P.2d 941 (1961), and when the
action for a tort committed while separated was pursued after divorce, Manion v. Pardee, 79
Wash. 2d 1, 482 P.2d 767 (1971).
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pocket expenses are community property, but after balancing the
equities of the injured spouse against the culpability of the wrong-
doer, decided they are recoverable.25 The court concluded that fu-
ture earnings are recoverable in the fraction of one-half as the in-
jured's separate property, and that damages for pain and suffering
are fully recoverable as separate property."6 The Idaho court fol-
lowed the Washington analysis three years later in Rogers v. Yellow-
stone Park Company. 57 The New Mexico court referred to Freehe
in abolishing interspousal immunity258 but did not explicitly adopt
its characterization of the recovery and did not attempt to fashion
a rule of its own. To say Nevada has abrogated interspousal immun-
ity is somewhat of an overstatement because the court in Rupert v.
Stienne256 limited itself to the facts before it and explicitly abolished
the doctrine only for claims arising out of motor vehicle accidents.
That fact situation, however, is by far the most significant circum-
stance out of which claims against a spouse arise, and the opinion
itself portends complete abrogation when the right case comes be-
fore the court. 60

The remaining three states-Arizona, Louisiana, and
Texas-still retain the immunity doctrine, but with various limited
exceptions. Louisiana substantially mitigates the effect of its inter-
spousal immunity rule 6' through use of a direct action statute. 2

255. Freehe v. Freehe, 81 Wash. 2d 183, 500 P.2d 771, 777 (1972).
256. 500 P.2d at 777.
257. 97 Idaho 14, 539 P.2d 566 (1975). In the only other Idaho decision dealing with

interspousal immunity, the court recognized the general doctrine, but held that it did not
apply in the case of an intentional tort inflicted after the spouses were separated. Lorang v.
Hays, 69 Idaho 440, 209 P.2d 733 (1949). In that case, the court focused on the character of
the recovery, noting that the recovery would be separate property because the cause of action
accrued while the spouses were living separate and apart.

258. Maestas v. Overton, 87 N.M. 213, 531 P.2d 947 (1975). Prior to 1975, New Mexico
recognized interspousal immunity. Rodgers v. Galendo, 68 N.M. 215, 360 P.2d 400 (1961);
Romero v. Romero, 58 N.M. 201, 269 P.2d 748 (1954). The court had, however, sanctioned
an exception when intentional torts were involved. Flores v. Flores, 84 N.M. 601, 506 P.2d
345 (Ct. App.), cert. denied, 84 N.M. 592, 506 P.2d 336 (1973).

259. 90 Nev. 397, 528 P.2d 1013 (1974). Prior to Rupert, Nevada followed the inter-
spousal immunity rule, Morrissett v. Morrissett, 80 Nev. 566, 397 P.2d 184 (1964), recognizing
an exception if the tort occurred before marriage, Pearce v. Boberg, 89 Nev. 266, 510 P.2d
1358 (1973) (wife allowed to sue husband during marriage when tort occurred before mar-
riage).

260. The court analyzed and rejected all of the policy reasons supporting immunity, and
the court left little doubt but that it would later extend its holding, concluding, "[tihe
propriety of further departure from the doctrine in other tort situations must await presenta-
tion of the issue as those situations may arise." Rupert v. Stienne, 90 Nev. 397, 528 P.2d 1013,
1017 (1974).

261. By statute, the wife may not sue her husband during the marriage except under
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The injured spouse can sue his or her spouse's insurer directly rather
than suing the negligent spouse. 2 3 Amazingly, the Louisiana courts
then allow the insurer to seek contribution from the negligent
spouse, 2 4 and thus to bypass the interspousal immunity statute.
Arizona applies interspousal immunity2 5 but recognizes an excep-
tion to the rule allowing a divorced spouse to recover damages for
an intentional tort committed during marriage.2 6 Texas courts ad-
here to the interspousal immunity rule27 and have traditionally
refused to allow any exceptions,6 8 although recently they have ex-

limited circumstances not relevant to the tort situation. Soirez v. Great Am. Ins. Co., 168
So. 2d 418, 419 (La. Ct. of App. 1964); LA. REV. STAT. ANN. § 9.291 (West 1965). The courts
have extended the rule also to keep the husband from suing the wife during marriage. Falgout
v. Falgout, 251 So. 2d 427, 427 (La. Ct. of App. 1971). Louisiana has a limited exception to
its immunity rule in that a spouse injured during marriage may sue the negligent spouse after
divorce. Gremillion v. Caffey, 71 So. 2d 670 (La. Ct. of App. 1954) (wife injured during legal
separation could sue husband after divorce, but court did not place weight on fact injury
occurred after separation).

262. LA. REV. STAT. ANN. § 22:655 (West Supp. 1977): "The injured person . . . shall
have a right of direct action against the insurer ....

263. Numerous Louisiana cases have recognized that the wrongdoer spouse's immunity
is personal to him and cannot be asserted as a defense by the insurance company. Le Blanc
v. New Amsterdam Cas. Co., 202 La. 857, 13 So. 2d 245 (1943); Edwards v. Royal Indem.
Co., 182 La. 171, 161 So. 191 (1935); Guillot v. Travelers Indem. Co., 338 So. 2d 334 (La. Ct.
of App. 1976); cf. Deshotel v. Travelers Indem. Co., 257 La. 567, 243 So. 2d 259, 261 (1971)
(applied same rule to parent-child immunity situation).

264. E.g., Smith v. Southern Farm Bureau Cas. Ins. Co., 247 La. 695, 174 So. 2d 122
(1965). See note 306 infra.

265. E.g., Schwartz v. Schwartz, 103 Ariz. 562, 447 P.2d 254, 255 (1968).
266. In Windauer v. O'Connor, 107 Ariz. 267, 485 P.2d 1157, 1158 (1971), the court

allowed a spouse, after divorce to recover damages for an intentional tort. Notwithstanding
dictum in Huebner v. Deuchle, 109 Ariz. 549, 514 P.2d 470, 470 (1973), that suits for inten-
tional torts are permitted only after divorce, the supreme court in Burns v. Burns, 111 Ariz.
178, 526 P.2d 717 (1974), emphasized the intentional tort as the key distinction without
explicitly saying whether the fact of divorce was crucial. Thus, as the matter stands, we can
only safely say that a divorced spouse may maintain an action for an intentional tort commit-
ted during marriage.

The supreme court in Burns did explicitly hold that a divorced spouse could not sue
for a negligent tort committed during marriage. Furthermore, the court in Huebner held that
a deceased wife's estate could not sue the husband for injuries inflicted during marriage. 514
P.2d at 471.

267. Turner v. Turner, 385 S.W.2d 230, 232-33 (Tex. 1964) (husband could not sue
former wife in alienation of affections suit); Dallas Ry. & Terminal Co. v. High, 129 Tex. 219,
103 S.W.2d 735, 736 (1936); Nickerson v. Nickerson, 65 Tex. 281 (1886) (intentional tort);
Lederle v. United Servs. Auto. Ass'n, 394 S.W.2d 31, 33 (Tex. Civ. App.-Waco 1965),
vacated on other grounds, 400 S.W.2d 749 (Tex. 1966); Rader v. Rader, 378 S.W.2d 371, 373
(Tex. Civ. App.-Dallas 1964, writ ref d n.r.e.) (alienation of affections suit); Crawford v. De
Long, 324 S.W.2d 25, 28 (Tex. Civ. App.-Austin 1959, writ refd n.r.e.).

268. E.g., Nickerson v. Nickerson, 65 Tex. 281 (1886) (subsequent divorce does not
allow cause of action against spouse); McGlothlin v. McGlothlin, 476 S.W.2d 333, 335 (Tex.
Civ. App.-San Antonio 1972, writ ref d n.r.e.); Latiolais v. Latiolais, 361 S.W.2d 252, 253
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pressed increasing disfavor toward the doctrine and have abolished
interspousal immunity in actions for intentional torts.269 Common
law states, and other community property states (before abrogating
their immunity rules) have similarly recognized various excep-
tions. 10

(Tex. Civ. App.-Beaumont 1962, writ ref'd n.r.e.) (cannot sue spouse for non-intentional tort
committed prior to marriage).

269. Bounds v. Caudle, 21 Tex. Sup. Ct. J. 92 (Nov. 30, 1977) (abolishing interspousal
immunity with respect to willful or intentional torts), rev'g 549 S.W.2d 483 (Tex. Civ.
App.-Corpus Christi). See Felderhoff v. Felderhoff, 473 S.W.2d 928, 932-33 (Tex. 1971)
(partially abrogated parental immunity); Donsbach v. Offield, 488 S.W.2d 494, 496 (Tex. Civ.
App.-Austin 1972, no writ) (reluctantly adhered to immunity doctrine); McGlothlin v.
McGlothlin, 476 S.W.2d 333, 335 n.1 (Tex. Civ. App.-San Antonio 1972, writ refd n.r.e.)
(Cadena, J., concurring).

270. The exceptions are based on the concept that there is a tort action, but with a
disability to sue for it. When reasons for the disability fail, the tort becomes actionable. W.
PROSSER, supra note 187, § 122, at 863. The recognized exceptions include:

a. Suits based on premarital torts. See Pearce v. Boberg, 89 Nev. 266, 510 P.2d 1358
(1973); Manion v. Pardee, 79 Wash. 2d 1, 482 P.2d 767 (1971). Contra, Latiolais v. Latiolais,
361 S.W.2d 252, 254 (Tex. Civ. App.-Beaumont 1962, writ ref'd n.r.e.).

b. Suits after divorce. See Windauer v. O'Connor, 107 Ariz. 267, 485 P.2d 1157, 1158
(1971) (suit after divorce for intentional tort); Gremillion v. Caffey, 71 So. 2d 670 (La. Ct. of
App. 1954); Goode v. Martinis, 58 Wash. 2d 299, 361 P.2d 941 (1961) (action for tort commit-
ted while separated brought after divorce). Contra, Bums v. Bums, 111 Ariz. 178, 526 P.2d
717 (1974) (divorced spouse could not sue for negligent tort); McGlothlin v. McGlothlin, 476
S.W.2d 333, 335 (Tex. Civ. App.-San Antonio 1972, writ ref'd n.r.e.).

The divorce exception is a poor exception because it encourages divorce by an injured
spouse. In effect, the exception induces many of the policy problems that the rule is designed
to cure. See LaRue & Risley, Interspousal Tort Immunity and the Community Property
Classification of Personal Injury Recovery: Are They on the Way Out?, 2 COMMUNITY PROP.
J. 155, 159-60 (1975).

c. Separation. See Lorang v. Hays, 69 Idaho 440, 209 P.2d 733 (1949) (intentional tort
committed while separated); Goode v. Martinis, 58 Wash. 2d 229, 361 P.2d 941 (1961) (tort
committed when separated, suit brought after divorce). But see Gremillion v. Caffey, 71 So.
2d 670, 672 (La. Ct. of App. 1954) (although tort committed during legal separation, until
divorce, injured wife could not sue husband).

d. Annulment. See, e.g., Gordon v. Pollard, 207 Tenn. 45, 336 S.W.2d 25 (1960). No
community property states have articulated an annulment exception. See generally, Com-
ment, supra note 245, at 278-79.

e. Suits against the estate of a dead spouse. See Johnson v. Ottomeier, 45 Wash. 2d
419, 275 P.2d 723 (1954). But cf. Huebner v. Deuchle, 109 Ariz. 549, 514 P.2d 470 (1973)
(deceased wife's estate could not sue husband for wrongful death).

f. Suits for intentional torts. See Windauer v. O'Connor, 107 Ariz. 267, 485 P.2d 1157,
1158 (1971) (divorced spouse could sue for intentional tort); Lorang v. Hays, 69 Idaho 440,
209 P.2d 733 (1949) (intentional tort committed while separated); Flores v. Flores, 84 N.M.
601, 506 P.2d 345 (Ct. App.), cert. denied, 84 N.M. 592, 506 P.2d 336 (1973); Bounds v.
Caudle, 21 Tex. Sup. Ct. J. 92 (Nov. 30, 1977) (abolishing interspousal immunity with respect
to intentional torts), rev'g 549 S.W.2d 483 (Tex. Civ. App.-Corpus Christi).

These courts reasoned that in the case of an intentional tort, any domestic tranquility
has already been upset and the likelihood of collusion is small. The distinction between
negligent and intentional torts has been criticized, however, on the ground that the purpose
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2. Policy Considerations

Various arguments have been employed to justify the old com-
mon law interspousal immunity rule. The asserted policy grounds
include: 1) unity of husband and wife; 2) preservation of domestic
tranquility; 3) reluctance to upset the "family exchequer"; 4) pre-
vention of a deluge of frivolous litigation that would "flood the
courts"; 5) protection of insurance companies against fraud and
collusion; 6) ample protection afforded otherwise through criminal
and divorce laws; 7) danger such suits would unjustly enrich the
negligent spouse if he or she were to share in the recovery; and 8)
the old standby that any change is a matter for the legislature.2'

Each of the above policies has been effectively rebutted by
courts that have abrogated the doctrine. The unity ground simply
does not apply now. Spouses may contract with each other, enforce
their separate property rights against each other, and have separate
management rights over community property.22 The second policy
ground, preserving domestic tranquility, is a fallacious ground for
several reasons. Either domestic peace has ended before the suit is
brought,"3 or the nature of the act complained of merely necessi-
tates recovery from a liability insurer and is not disruptive of mari-
tal harmony."4 Why tort actions would disrupt family unity while

of tort law is compensation, not retribution, and that trivial minor intentional touchings
would be actionable while gross negligence would not. See LaRue & Risley, supra note 270(b),
at 159.

g. Suits for negligent torts (in some common law states). See, e.g., Surratt v. Thomp-
son, 212 Va. 191, 183 S.E.2d 200 (1971).

Dean Prosser regarded these exceptions "as bites at the cherry which will ultimately
succeed in nibbling it away." W. PROSSER, supra note 187, § 122 at 864.

271. See Rupert v. Stienne, 90 Nev. 397, 528 P.2d 1013, 1015-16 (1974); Flores v. Flores,
84 N.M. 601, 506 P.2d 345, 346-47 (Ct. App.), cert denied, 84 N.M. 592, 506 P.2d 336 (1973);
Freehe v. Freehe, 81 Wash. 2d 183, 500 P.2d 771, 773-75 (1972).

272. See, e.g., Freehe v. Freehe, 81 Wash. 2d 183, 500 P.2d 771, 774 (1972).
273. Dean Prosser forcefully and humorously rejected the tranquility argument:
The chief reason relied upon by all these courts, however, is that personal tort
actions between husband and wife would disrupt and destroy the peace and har-
mony of the home, which is against the policy of the law. This is on the bald theory
that after a husband has beaten his wife, there is a state of peace and harmony left
to be disturbed; and that if she is sufficiently injured or angry to sue him for it,
she will be soothed and deterred from reprisals by denying her the legal rem-
edy-and that even though she has left him or divorced him for that very ground,
and although the same courts refuse to find any disruption of domestic tranquility
if she sues him for a tort to her property, or brings a criminal prosecution against
him. If this reasoning appeals to the reader, let him by all means adopt it.

W. PROSSER, supra note 187, § 122, at 863.
274. See, e.g., Ashdown, Intrafamily Immunity, Pure Compensation and the Family

Exclusion Clause, 60 IowA L. Rsv. 239, 245-46 (1974). Indeed, if there is any domestic tran-
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property actions do not seems difficult to explain.275 The third pol-
icy, the fear of reducing necessary funds for family maintenance, is
lacking in practical significance because of the prevalance of liabil-
ity insurance, and because in most cases family assets are not de-
pleted by recovery but only reallocated according to equity and
need.27 The fourth policy, the fear of a deluge of suits, has simply
not occurred in the states that have abrogated immunity.77 The
related fifth policy, protecting insurance companies against fraud
and collusion, appears reasonable on the surface. When an acciden-
tal injury to the other spouse (or family member) occurs and family
finances are not adequate to meet large medical bills, at the least,
there is a great temptation to admit negligence if that is what it
takes for the liability insurer to pay.2"' The courts have responded
that they typically trust judges and juries to ferret out collusive or
frivolous claims, 29 and that the potential for collusion calls upon
courts to be especially sensitive to the possibility in intra-family
disputes. 20 Traditional defenses in negligence suits such as contri-
butory negligence, assumption of risk, consent, and estoppel will be
particularly applicable to intra-family disputes and will help sort
out the collusive claims. 2' The sixth policy, the existence of other
adequate protection, borders on the absurd because even if criminal
sanctions or divorce laws apply, they do little to compensate the

quility to preserve, the spouses will likely not go to the expense of a lawsuit unless insurance
covers the damage.

275. See, e.g., Rupert v. Stienne, 90 Nev. 397, 528 P.2d 1013, 1016 (1974) (court outlines
property actions the spouses can bring against each other and concludes it is ridiculous to
preclude only personal tort actions on the ground they would shatter harmony). In addition,
permitted divorce and criminal actions cause at least as much, if not more, disharmony in
the home. See Note, 13 DUQ. L. REV. 156, 167 (1974).

276. See Ashdown, supra note 274, at 246-47.
277. See, e.g., Flores v. Flores, 84 N.M. 601, 506 P.2d 345, 347 (Ct. App.), cert. denied,

84 N.M. 592, 506 P.2d 336 (1971).
278. Ashdown, supra note 274, at 251-52.
279. Rogers v. Yellowstone Park Co., 97 Idaho 14, 539 P.2d 566 (1975).
280. The California court adopted language which very clearly articulated this re-

sponse:
The courts may and should take cognizance of fraud and collusion when found to
exist in a particular case. However, the fact that there may be greater opportunity
for fraud or collusion in one class of cases than another does not warrant courts of
law closing the door to all cases of that class.

Klein v. Klein, 58 Cal. 2d 692, 376 P.2d 70, 73, 26 Cal. Rptr. 102, 105 (1962), quoting Rozell
v. Rozell, 281 N.Y. 106, 22 N.E.2d 254 (1939).

281. See McGlothlin v. McGlothlin, 476 S.W.2d 333, 335 (Tex. Civ. App.- San Anto-
nio 1972, writ ref'd n.r.e.) (Cadena, J., concurring); La Rue & Risley, supra note 270(b), at
165.
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injured spouse beyond mere retribution.2 82 The seventh policy, the
reluctance to enrich unjustly the negligent spouse, is particularly
problematic in community property states. The best approach,
however, is to balance this unjust enrichment concern against the
equities of the injured spouse, and to fashion a workable compro-
mise rather than to prohibit any recovery whatever.2 1

3 The last wait-
for-legislation policy argument is usually only a makeweight argu-
ment: courts fashioned the immunity rule, and courts should have
the power to abolish it if the conditions warrant.284

After trudging through these many policy arguments favoring
interspousal immunity, it is easy to overlook the real beneficiaries
of interspousal immunity-liability insurance carriers and employ-
ers liable through respondeat superior.285 The extensive insurance
coverage of today's society must be recognized. Liability insurance
does not create liability, but only covers it. Courts should make
certain that liability insurers do cover liability regardless of who is
injured. The reasons underlying the immunity doctrine are no
longer valid, if indeed they ever were, and the community property
states should abolish the outdated rule. Special problems arise,
however, when community property states abolish immunity.2 8

1

282. See Flores v. Flores, 84 N.M. 602, 506 P.2d 345, 347 (Ct. App.), cert. denied, 84
N.M. 592, 506 P.2d 336 (1973).

283. E.g., Freehe v. Freehe, 81 Wash. 2d 183, 500 P.2d 771, 777 (1972).
284. E.g., Rupert v. Stienne, 90 Nev. 397, 528 P.2d 1013, 1017 (1974).
285. If the insured or the employee is not liable, then neither is the insurer or employer.

286. The Idaho Supreme Court's Chief Justice pointed out the many logistical problems
encountered in classifying the recovery received from the other spouse:

If the tortious act was committed in the furtherance of the community, would
the community property be liable to pay the money judgment to the wife as her
separate property? Perhaps the majority opinion is to be taken as ruling that dam-
ages for the tortious acts of a spouse could be recovered only from the separate
property of the tortfeasor spouse. What of the dilemma which is posed if the spouse
has no separate property? If the community property is to be liable to pay the sum
of money to a wife as her separate property it would appear that the mathematics
of computing a fair recovery are insurmountable. If the community property is used
to pay the one-half loss of future earnings of the wife to her as her separate property
then she is actually paying one-half of her own damages by virtue of her one-half
ownership of community property. As a result the wife has actually only gained one-
fourth of the amount of her general damages for loss of future earnings. I believe it
obvious that such computations soon reach the point of absurdity.

Rogers v. Yellowstone Park Co., 97 Idaho 14, 539 P.2d 566, 575 (1974) (Shepard, C.J., dissent-
ing.)
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3. Effect of Abrogation of Interspousal Immunity on Classification

a. Character of the recovery

The courts are faced with a dilemma in characterizing the re-
covery from a spouse. Under the traditional classification rules, at
least part of the recovery in all states is community property. If
recovery from the liability insurer remains community property,
then the tortfeasor spouse benefits from his own wrong. On the other
hand, to deny recovery so that the tortfeasor is not unjustly enriched
by the community recovery leaves the victim spouse uncompen-
sated. The only reasonable approach is to balance those opposing
interests. The California statute attempts to resolve the difficulty
by making any recovery from the tortfeasor spouse separate prop-
erty, but allowing reimbursement to that spouse for medical expen-
ses.2 87 Therefore, the injured spouse can recover the entire amount
of lost earnings as separate property. The Washington Supreme
Court's Freehe decision provides a more in-depth analysis of the
actual balancing process required to reach an equitable result for
recovery from the negligent spouse's liability insurer. The Washing-
ton court found the needle on the balance scales pointed as follows:

(1) Special damages, including established future specials, are
recoverable by the community. These are actual, out of pocket
expenses which are a community liability. The fact that the tort-
feasor spouse is thereby spared his or her community share of these
expenses is, we think, outweighed by the facts that these expenses
are strictly compensatory in nature, inuring directly to the benefit
of the injured spouse, and that any reduction in the damages re-
coverable would most directly and harmfully affect the injured
spouse.
(2) General damages for loss of future earnings which would have
constituted community property are recoverable in the fraction of
one half, by the injured spouse, as his or her separate property.
(3) General damages compensating for pain and suffering, emo-
tional distress, etc., are fully recoverable and are the separate
property of the injured spouse.18

While this result is difficult to rationalize analytically under
the traditional classification rules, it reaches a desirable result. Out

287. CAL. CIv. CODE § 5126 (West Supp. 1977). The statute is somewhat problematic
in that it does not explicitly allow reimbursement to the community if the injured spouse pays
medical bills with community property.

288. Freehe v. Freehe, 81 Wash. 2d 183, 192, 500 P.2d 771, 777 (1972).
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of pocket expenses are normally paid by the community and are
often a community liability. An award of this portion of the dam-
ages to the injured spouse as separate property would unjustly en-
rich that spouse.2 9 Furthermore, to allow the injured spouse to re-
cover only one-half of the expense seems unduly harsh because the
entire amount is necessarily an actual out of pocket expense that
has a direct impact on the injured spouse.

The second element of the recovery, lost earnings, is typically
classified as community property. This element of the recovery
could be analogized to an expectancy recovery as opposed to a resti-
tutionary recovery under the law of contracts. No actual out of
pocket losses are incurred, and to award the recovery in full as
community property unjustly lines the pockets of the tortfeasor
spouse. It seems somewhat anomalous to say that a person can go
hit someone and then get paid for it. An equitable balance allows
the injured spouse to recover one-half of the lost earnings as his or
her separate property. While this result may seem analytically diffi-
cult to reach under state definitions of community property, courts
should not be straitjacketed by ancient definitions such that they
cannot fashion equitable rules for newly arising situations.2" Indeed,
the balancing analysis recognizes the traditional community aspect
of these funds and, in effect, creates a "pre-acquisition partition"
by only allowing the injured to recover his or her half of this
"community property."

289. The medical expenses are comparable to automobile repairs required if a com-
munity automobile is damaged by the negligence of one of the spouses. Would anyone seri-
ously contend that the payment for repairs should be paid to the other spouse as separate
property when the ordinary occurrence is that the community pays for the repairs? Recovery
of the medical expense as community property under the present Texas law admittedly
precludes full recovery. Negligence is attributed to the injured spouse as to community
elements of recovery, activating the comparative negligence statute to reduce recovery from
a negligent third person. Furthermore, the interspousal immunity doctrine precludes recovery
from the negligent spouse's liability insurer. Classifying medical expenses as separate prop-
erty just to bypass that effect, however, produces other results even more harsh under present
Texas law. For example, even if the negligent spouse were 99% at fault, the injured spouse
could still obtain full recovery from a third party only 1% at fault. See text accompanying
note 342 infra. The issue boils down to the policy of providing full protection to the injured
spouse versus the equitable policy against applying extreme harshness toward almost totally
innocent persons. Notice that the problem of precluding full recovery is not present under
the proposed system if recovery for medical expenses is classified as community property,
because the classification of recovery is irrelevant to how much can be recovered. See text
accompanying notes 313-20 infra. Ideally, the issue will be theoretical only because this
portion of the recovery will be used to pay expenses and there will be nothing left to classify
as separate or community property.

290. McKay emphasized that the community property system, designed to protect the
dependent spouse, should not be manipulated to deny a victim spouse of compensation for
an injury. G. McKAY, supra note 82, § 398, at 269-70. See also Green, supra note 198, at 91.

[Vol. 9:1
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Admittedly, limiting the amount of damages that the negligent
spouse's liability insurer must pay for lost earnings tends to relieve
insurance companies from some payments to the couple. Liability
insurance, however, is not designed to pay all damages of the negli-
gent spouse, but only to pay damages incurred by other persons due
to the insured's negligence. The liability insurer meets that obliga-
tion by paying the injured spouse his or her one-half of lost earnings.
The different rule with respect to medical expenses is justified be-
cause no way exists to protect the injured spouse without allowing
full recovery. The medical bill is an actual out of pocket expense
that must be paid by someone. If the insurer were allowed to pay
only one-half of the medical expenses, the other half would likely
be paid out of other community funds. Thus, the injured spouse
would not be fully compensated for his or her loss.

The final element, recovery for pain and suffering, offers no
obstacles to states such as Texas that already classify recovery for
the personal elements of an injury as separate property. The com-
munity classification by the Washington and Idaho courts suggests
the necessity for their reevaluation of the classification issue for
personal injury recovery from third persons. Ironically perhaps, the
interspousal immunity issue, long smothered by traditional com-
munity property rules, is now emerging to cause a reanalysis of those
very classification rules.

b. Source of payment

The source of payment is not important in the large number of
cases when the spouse sues the other spouse nominally only to re-
cover from his liability insurer. 9 If the injured spouse seeks recov-
ery directly from the other spouse, or if third persons seek contribu-
tion from the other spouse, the state should apply its normal rule
for tort liability during marriage. A rule requiring immediate mar-
shalling of separate assets creates problems of litigating what assets
are separate and the valuation of those assets. The more sound
approach would allow the plaintiff spouse to look to whatever assets

291. Chief Justice Shepard of the Idaho Supreme Court observed that the difficult
classification problems would not appear if recovery came from insurance:

As a result of the above discussion [quoted note 286 supra] one might be tempted
to believe that the only reason for the abrogation of the doctrine of interspousal
immunity is to allow one spouse to recover against an insurance carrier.

Rogers v. Yellowstone Park Co., 97 Idaho 14, 539 P.2d 566, 575 (1974) (Shepard, C.J., dissent-
ing). The liability insurer is, of course, subrogated to the insured's claim for contribution
against third person joint tortfeasors, W. PROSSER, supra note 187, § 50, at 308.
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are most convenient, but to charge the tortfeasor's separate estate
with the debt upon dissolution and distribution of the assets. For
example, if a wife is entitled to X dollars from the husband, the
injured wife's separate estate could be enriched in the amount of X
dollars at the expense of the husband's separate estate, and if his
separate estate were not sufficient to cover the liability, the amount
would be charged to his portion of community assets for purposes
of distribution on dissolution and for determining management of
assets. In some states, a plaintiff can look to whichever fund he
wishes-the tortfeasor spouse's separate property or community
property. 9 In Texas, a spouse's separate assets are first marshalled
in paying for his tort liability.293 If the state has made a particular
policy decision for satisfying tort liability to third persons, no strong
reason exists for changing the rule for liability to the other spouse.
An exception to charging the negligent spouse's separate estate with
the loss should be allowed, however, if the injury arose out of a
money making venture due to the ordinary negligence of one of the
spouses. The ever-present risk of an injury arising from ordinary
negligence of a spouse while in the pursuit of money making activi-
ties on behalf of the community is one that should be assumed by
the community" 4

C. Contribution

The availability of contribution becomes important if one of the
spouses is contributorily negligent. The other defendant sued by the
injured spouse may be allowed to seek contribution from the tortfea-
sor spouse, in effect, making that spouse pay damages to himself if
the recovery is community property. Although the common law rule
prohibited contribution, most states now allow contribution either
through legislative or judicial action.295 States that do not recognize
comparative negligence, as well as most of the states that have
adopted comparative negligence, allow contribution on a pro rata

292. See W. REPPY & W. DE FUNIAK, supra note 59, at 371 (Louisiana, Idaho, and
Nevada follow managerial system of creditors' rights making all property subject to a spouse's
management subject to his contractual and tortious liabilities).

293. TEx. FAMILY CODE ANN. § 5.62(a) (1975).
294. The exception should not cover all "community enterprises" because the exception

would engulf the general rule. For example, the typical injury occurs when one spouse negli-
gently drives an automobile and the other passenger-spouse is injured. In that very common
situation, the parties would be on a community enterprise, and the driver would be driving
the automobile on behalf of the community.

295. W. PROSSER, supra note 187, § 50, at 305-07.

[Vol. 9:1
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basis, determined by the number of joint tortfeasors.2
11 California,297

Louisiana, 2
1
8 Nevada, 290 New Mexico, 3°0 and Washington 01 allow

contribution under the pro rata share approach. Idaho allows a mo-
dified form of comparative contribution if there is a great dispropor-
tion of fault among the joint tortfeasors. 302 Texas is one of the few
states that has adopted the pure comparative contribution ap-
proach.30 3 Arizona continues to adhere to the common law rule pro-
hibiting contribution. 304

A related issue in the marital context is the effect of inter-
spousal immunity upon a third party's right of contribution. The
general rule throughout the nation denies contribution from a con-
tributorily negligent spouse if the jurisdiction recognizes inter-
spousal immunity. 305 The cases reason that since the injured spouse
cannot directly sue the tortfeasor spouse, the injured spouse should
not be allowed to recover from the other spouse indirectly via a suit
against a third party who in turn seeks contribution. Louisiana is
one of the few states that recognizes interspousal immunity and also
allows a third party defendant to seek contribution from a tortfeasor
spouse.306 New Mexico specifically denies contribution against a

296. W. PROSSER, supra note 187, § 50, at 310.
297. CAL. CIV. PROC. CODE §§ 875-880 (West 1975). California, however, does not allow

contribution unless a joint judgment is rendered against the defendant against whom contri-
bution is sought. CAL. CIv. PROC. CODE § 875 (West 1975). Furthermore, a defendant may not
implead a cross-defendant for contribution. General Elec. Co. v. California Dep't of Public
Works, 32 Cal. App. 3d 918, 108 Cal. Rptr. 543, 548 (1973). Therefore, the injured party can
apparently prevent contribution by his or her spouse by just refusing to join the spouse as a
defendant in the original action.

298. Billiot v. Bourg, 338 So. 2d 1148 (La. 1976); Smith v. Southern Farm Bureau Cas.
Ins. Co., 247 La. 695, 174 So. 2d 122 (1965); Sterling v. Ritchie, 182 So. 2d 735 (La. Ct. of
App. 1966).

299. NEv. REv. STAT § 17.225 (1973).
300. N.M. STAT. ANN. §§ 24-1-10 to 24-1-15 (1954).
301. Hanson v. Hanson, 55 Wash. 2d 884, 350 P.2d 859 (1960); Proff v. Maley, 14 Wash.

2d 287, 128 P.2d 330 (1942); Karnatz v. Murphy Pac. Corp., 8 Wash. App. 76, 503 P.2d 1145,
1149 (1972).

302. IDAHO CODE § 6-803(3) (Supp. 1977).
303. Texas adopted a pure comparative contribution provision with its comparative

negligence statute. TEX. REv. CiV. STAT. ANN. art. 2212a § 2(b) (Supp. 1976). See generally
Comment, Contribution Among Joint Tortfeasors, 44 TEXAS L. Rzv. 326 (1965); Comment,
Comparative Negligence in Texas, 11 Hous. L. REv. 101, 108 (1973).

304. Schade Transfer & Storage Co. v. Alabam Freight Lines, 75 Ariz. 201, 254 P.2d
800 (1953); State Farm Mut. Ins. Co. v. Factory Mut. Ins. Co., 22 Ariz. App. 199, 526 P.2d
406 (1974); Chrysler Corp. v. McCarthy, 14 Ariz. App. 536, 484 P.2d 1065 (1971).

305. See Annot., 19 A.L.R.2d 1003 (1951).
306. Billiot v. Bourg, 338 So. 2d 1148 (La. 1976); Smith v. Southern Farm Bureau Cas.

Ins. Co., 247 La. 695, 174 So. 2d 122 (1965); Sterling v. Ritchie, 182 So. 2d 735 (La. Ct. of
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negligent spouse, 37 and Texas cases have similarly denied contribu-
tion in the analogous governmental immunity context. 08 The other
five community property states have never determined the effect of
interspousal immunity upon the right of contribution, but fortun-
ately the issue in all of those states except Arizona is now moot
because they have abolished the immunity doctrine. 0

Upon careful analysis, it becomes apparent that the possible
effect of interspousal immunity upon recovery from third persons for
personal injuries in community property states can almost be disre-
garded. Five of the eight states have abolished the immunity. Ari-
zona adheres to the traditional view which bars any recovery from
a third person if a spouse is partly at fault. °10 Thus, the contribution-
interspousal immunity issue does not arise at all. Louisiana, despite
one unique case to the contrary,3" ' allows contribution from the tort-
feasor spouse regardless of the immunity rule. Therefore, when the
injured spouse recovers from a third party, that third party may
proceed as if the state did not even recognize interspousal immun-
ity. Only in Texas does the existence of marital immunity still affect
recovery from third persons, and there only with respect to recovery
for pain and suffering in non-intentional tort suits. The tortfeasor

App. 1966). The Louisiana Supreme Court first recognized this rule in Smith, reasoning that
the immunity statute only applied to actions between spouses and that, because the wife was
not joined in the contribution suit, the statute was inapplicable. One commentator lauded
this approach because it forced the tortfeasor spouse to pay his share without a personal
confrontation between the spouses. See Note, Civil Procedure-The Effect of Interspousal
Immunity on the Right to Contribution, 22 LA. L. REv. 414, 416 (1966).

307. Rodgers v. Galindo, 68 N.M. 215, 360 P.2d 400 (1961).
308. Flores v. Norton & Ramsey Lines, Inc., 352 F. Supp. 150 (W.D. Tex. 1972) (allowed

contribution against state-defendant only because legislature had waived immunity for the
particular action); Grove Mfg. Co. v. Cardinal Constr. Co., 534 S.W.2d 153, 154 (Tex. Civ.
App.-Houston [14th Dist.] 1976, writ ref'd n.r.e.) (no right of contribution from a party
against whom the injured party has no cause of action); City of Denton v. Mathes, 528 S.W.2d
625, 632 (Tex. Civ. App.-Fort Worth 1975, writ refd n.r.e.) (allowed contribution where
government liable under the Torts Claims Act); Sparkman v. Maxwell, 511 S.W.2d 566 (Tex.
Civ. App.-Fort Worth 1974), rev'd, 519 S.W.2d 852 (Tex. 1975) (court of appeals denied
contribution against city because of governmental immunity, supreme court held city was not
immune).

309. See text accompanying notes 247-60 supra.
310. See note 202 supra.
311. Gremillion v. State Farm Auto. Ins. Co., 302 So. 2d 712, 716 (La. Ct. of App. 1974).

The Court did not allow contribution to a noninsured motorist insurer from the insured
spouse's contributorily negligent husband. The court based its holding on a technical ground,
finding that the husband was not a "solitary obligor," but that the insurance company only
had a "subrogation right" against the husband. Id. One commentator has criticized this
technical distinction. Johnson, Work of the Louisiana Appellate Courts for the 1974.75 Term,
Obligations-Solidarity, 36 LA. L. REV. 375 (1976).
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spouse's contributory negligence, under the present traditional
viewpoint, is still attributed to the victim spouse with respect to the
community elements of recovery. 12 Therefore, when the plaintiff's
negligence is compared with that of the third party defendant, the
defendant ends up paying only his share and has no contribution
claim against the negligent spouse. As to the separate elements of
recovery where no negligence is attributed to the victim spouse, full
judgment is received against the third party defendant. As the mat-
ter now stands, the defendant cannot look to the tortfeasor spouse
to bear his share of the damages because the Texas courts refuse to
allow contribution in violation of the spirit of the interspousal im-
munity doctrine.

D. Suggested Approach

None of the state courts has yet "caught up with the times" in
its analysis of the community property defense in light of the adop-
tion of comparative negligence statutes. The state courts are still
engrossed in the concept of attributing the negligence of one spouse
to the other as to any community property elements of recovery. A
preferable system for handling the intertwining effects of contribu-
tory negligence, interspousal immunity, and contribution when one
spouse is at fault involves several steps. First, the community prop-
erty defense should be discarded completely. Many courts have
demonstrated reluctance to part with the traditional view that the
negligence of one spouse is attributed to the other with respect to
any community elements of recovery.3 13 Keying application of the
community property defense to the character of the recovery is
overly technical in the typical family situation. For example, the
courts allow the injured spouse to recover all of the separate ele-
ments of recovery without imputing negligence because the other
tortfeasor party would not share in the recovery. That reasoning,
however, is only an ivory tower theory in the typical family where
the spouse is likely to use the separate property for family needs or
to commingle the money with community funds. Furthermore, in
some states the income from that property itself is community prop-
erty in which the negligent spouse will share. As a practical matter,
then, basing application of the defense-on the character of recovery

312. See text accompanying note 200 supra.
313. E.g., Graham v. Franco, 488 S.W.2d 390, 397 (Tex. 1972). Two states, California

and Washington, have taken this first step legislatively. See notes 205-06 supra.
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makes little practical sense. Courts should forget the idea of attrib-
uting the negligence of one spouse to the other but should rely on
the other steps to reach fair overall results.

The pure form of comparative negligence arrives at fair results
by reducing the amount of recovery if the injured spouse was partly
at fault. The lack of any workable alternative outweighs any injus-
tice of allowing a person to recover from another person who was less
at fault in causing the accident. The modified forms of comparative
negligence merely "[shift] the lottery aspect of the contributory
negligence rule to a different ground."3 ' A vital key to making the
system work is the abrogation of interspousal immunity,"5 because
immunity generally prohibits contribution from the negligent
spouse.

In addition, courts should utilize comparative contribution. If
the wife were injured due to the fault of the husband and a third
party, she would be entitled to judgment for the full amount of the
claim. No reduction under comparative negligence would occur un-
less the wife were negligent. Both negligent parties would then be
liable for the full amount of the judgment, 3

1 but with a right of
reimbursement against the other defendant for his proportion of the
damage. Using contribution rather than comparative negligence to
reduce the amount the third party pays is preferable for two reasons.
First, the contribution approach assures that in the typical case,
liability insurers will be forced to live up to their name-by insuring
liability. We must take into account the widespread prevalence of
insurance in our society and recognize that the real beneficiaries of
the contributory negligence and interspousal immunity doctrines
are insurance carriers. Under the traditional view, the husband's
negligence was attributed to the wife, and even under comparative
negligence, the plaintiff's judgment was reduced although she was
not herself a wrongdoer and even though both wrongdoers may have
carried liability insurance. Second, the contribution approach forces
a conscious realization of who should bear the burden of the losses
within the marital partnership.

This reallocation-of-the-burden factor leads into the next sug-
gested step for reform-using ordinary rules to determine what

314. Li v. Yellow Cab Co., 13 Cal. 3d 804, 532 P.2d 1226, 1242, 119 Cal. Rptr. 858, 874
(1975).

315. See text accompanying notes 271-86 supra.
316. In the typical case, the parties, or more aptly their insurance carriers, would reach

an agreement once liability was fixed to pay only his or her portion of the recovery.
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funds are liable for the claims of third persons seeking contribution,
but charging the negligent spouse's estate with the loss. For exam-
ple, if the injured wife has medical expenses, a negligent third party
will bear his proportionate share of the entire medical expense. The
negligent spouse, rather than the innocent injured spouse, should
equitably bear his proportionate share. Therefore, that portion of
the expense would be charged to the husband's separate estate upon
ultimate distribution of marital assets. " An exception to charging
the negligent spouse's separate estate with the loss should exist if
an injury occurs due to the ordinary negligence of one of the spouses
while involved in a money making venture for the community.3 1

1

Finally, the court should adopt special rules regarding classifi-
cation and the amounts that may be recovered against the negligent
spouse's liability insurance carrier. To arrive at an equitable classi-
fication of recovery from a liability insurer of the negligent spouse,
courts should adopt analyses similar to that of Freehe v. Freehe,3 9

which allowed recovery of (1) all damages for pain and suffering as
separate property of the injured spouse; (2) all medical expenses as
community property; and (3) one-half of lost earnings as separate
property of the injured spouse.32 0

This overall suggested scheme provides a much better result
than under the old contributory negligence bar-all-recovery ap-
proach, and demonstrates a deeper appreciation of the factors at
work than afforded under a comparative negligence system keyed to
the character of recovery.

III. MAJOR FUTURE ISSUES FACING TEXAS COURTS

A. Medical Expenses

The character of recovery for medical expenses is somewhat up
in the air because the statute seems to say one thing and the su-

317. Admittedly, the analysis is not quite as simple regarding lost earnings. The negli-
gent third party should still bear his share, and the negligent spouse's separate estate should
bear the wife's community one-half of those earnings. But it would be inequitable to also
charge his estate for his one-half of the lost earnings. The husband, in effect, would pay
double by losing his community one-half of X earnings and by having his separate estate
reduced by one-half of X to "cover" that very loss. The best way to handle this situation is
for the overall judgment to be reduced by an amount equal to one-half of the lost earnings
attributable to the husband's percentage of fault.

318. See text accompanying note 294 supra.
319. 81 Wash. 2d 183, 500 P.2d 771 (1972).
320. See text accompanying notes 288-90 supra.
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preme court says another.32' The Texas statute literally states that
a spouse's separate estate includes "the recovery for personal inju-
ries sustained . . . during marriage" ' with only one excep-
tion-recovery for loss of earning capacity during marriage. The
supreme court did not even confront this language in its holding
that recovery of medical expenses is community property.2 3 The
court cannot plead ignorance of the issue because prior commentary
had attacked the statutory language as being too broad, 34 and be-
cause the briefs before the court were filled with arguments about
the statutory requirement.325

The present state of the case law seems clear in holding that
medical expense recovery is community property. Cases both be-
fore30 and after37 Graham have so held. The more difficult question
is ascertaining the court's rationale in classifying expense recovery
as community property and how far that rationale extends. First,
the supreme court did not intimate that the community characteri-
zation was constitutionally compelled. The theme ringing through-
out the opinion is the lack of any constitutional mandate one way
or the other as to classification. The second possible rationale is
statutory interpretation. For example, one court has reasoned that
medical expenses come within the earning capacity exception .32

The drafters of the statute apparently did not intend for the statute
to require that expense recovery be classified as separate property.
Professor McKnight wrote:

321. Graham v. Franco, 488 S.W.2d 390, 396 (Tex. 1972).
322. TEX. FAMILY CODE ANN. § 5.01(a)(3) (1975).
323. Graham v. Franco, 488 S.W.2d 390, 396 (Tex. 1972).
324. Comment, The Community Property Defense to Texas Torts, 21 BAYLOR L. REV.

529, 533 (1969).
325. Brief for Petitioners, Graham v. Franco, 488 S.W.2d 390 (Tex. 1972), Application

for Writ of Error, at 16 (filed Oct. 13, 1971); Brief for Respondents, Id., Application for Writ
of Error, at 26 (filed Oct. 13, 1971); Brief for Petitioners, Id., Answer to Application for Writ
of Error, at 26 (filed Nov. 5, 1971); Brief for Respondents, Id., Motion for Rehearing (filed
Nov. 22, 1972) (requesting rehearing as to portion of opinion classifying recovery for medical
expenses as community property).

326. Franco v. Graham, 470 S.W.2d 429, 438 (Tex. Civ. App.-Corpus Christi 1971),
aff'd, 488 S.W.2d 390 (Tex. 1972); Kirkpatrick v. Hurst, 472 S.W.2d 295, 304 (Tex. Civ.
App.-Texarkana 1971), rev'd on other grounds, 484 S.W.2d 587 (Tex. 1972).

327. Rhoades v. Boren, 486 F.2d 132, 133 (5th Cir. 1973); Brazos Valley Harvestore
Systems, Inc. v. Beavers, 535 S.W.2d 797, 802 (Tex. Civ. App.-Tyler 1976, writ dism'd).

328. Rhoades v. Boren, 486 F.2d 132, 133 (5th Cir. 1973) (trial court reasoned recovery
for medical expenses was community property, "such expenses being a part of the earning
capacity exception").
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Though medical expenses arising out of a spouse's injury (as well
as the other spouse's loss of consortium) may be elements of
recovery in a personal injury action in the broadest sense, they are
not part of "the recovery for personal injuries" as that term is used
here. The more basic question was raised whether or not the termi-
nology being discussed was a better approach than that which was
found in the earlier drafts. (One of the advisors remarked that the
courts will see the point either way) .329

This statutory interpretation seems questionable. The statute di-
rectly indicates that it considers lost earnings as part of "the recov-
ery," and it is difficult indeed to rationalize why medical expenses
should not be similarly included. The third possible rationale is that
the supreme court really did, in its ultimate wisdom, simply disre-
gard the statute, and classified the recovery under a "reasonable
presumption" type analysis such as is used in the deed recital
and title designation cases. 31

Although the court's rationale-or more precisely the lack
thereof-is problematic, the court reached a good result.33 ' Nor-
mally, medical expenses are borne by the community. It would
certainly not seem fair to always give damages for expenses to the
injured spouse as separate property when the community almost
always pays the bills. The issue that immediately arises is whether
the recovery for medical expenses should become separate property
if the injured spouse pays the expenses with his separate funds. 332

The supreme court expressly reserved comment on this issue. 333 If
the recovery for medical expenses becomes separate property, then
under present Texas law the community property defense would not
apply to the medical expense recovery. Since the negligent spouse

329. McKnight, supra note 104, at 30.
330. E.g., Cockerham v. Cockerham, 527 S.W.2d 162, 168 (Tex. 1975) (when one spouse

uses his or her separate property to acquire property in the name of both spouses, a rebuttable
presumption arises that a gift to the other spouse was intended to the extent of an undivided
one-half interest); Higgins v. Johnson, 20 Tex. 389 (Tex. 1857) (when husband purchases
property in the wife's name with community property, presumption arises that the property
is acquired as community property). See Fritz, Marital Property-Effects of Recitals and
Credit Purchases, 41 TExAs L. REV. 1, 28-41 (1962) (discussion of presumptions in deed recital
cases).

331. See note 289 supra.
332. In Louisiana, if medical expenses are paid with separate funds, then the recovery

is separate property. Charles v. Sewerage & Water Bd. of New Orleans, 331 So. 2d 216 (La.
Ct. of App.), writ dism'd, 334 So. 2d 431 (La. 1976); Johnson v. Shreveport Transit Co., 137
So. 2d 463, 466 (La. Ct. of App. 1962).

333. Graham v. Franco, 488 S.W.2d 390, 396 n.5 (Tex. 1972).
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would not share in the recovery under the Graham rationale, the
negligence would not be attributed to the injured spouse. The medi-
cal expense recovery should not magically become separate property
if paid with separate funds because unequal application of the com-
parative negligence statute would artificially ensue, depending only
upon whether the injured spouse had a separate estate large enough
to pay the medical bills.334 The preferable approach would treat the
situation as one analogous to improvements of community property
with separate funds and call for reimbursement from the com-
munity estate. 335

B. Interspousal Immunity

Although Texas courts have begun expressing disfavor toward
the interspousal immunity doctrine, 33 the position the supreme
court will likely take in the immediate future is far from clear. A
recent relevant discussion from the supreme court came in
Felderhoff v. Felderhoff, 331 where the supreme court abrogated the
analogous parent-child immunity with respect to torts arising from

334. The right of recovery in a personal injury action would be related directly
to the affluence of the injured party. Not only that, people whose affluence derived
from inheritance would be at an advantage over those who arrived at prosperity
through toil after marriage. Those who had neither would get nothing. That doesn't
seem right. . . . To allow recovery in the one instance (where the bills have been
paid out of separate funds) and to deny it in the other (where the bills have not
been paid at all or have been paid out of community funds) would give rise to the
greatest opportunity for all sorts of gimmickry in the practice of law. . . . Suppose
that I give Lydia Franco the money to pay her medical bills, agree that Rafael shall
never be liable therefore, and that she only has to pay me back in the event that
she gets recovery against Mr. Graham's insurance company?... [Wihat happens
if Lydia recovers enough money on her other elements of damage to pay the hospital
bills out of her separate funds. . . . Suppose that Rafael Franco gives Lydia two
thousand dollars and she uses that money to pay the hospital bills? What is the
character of health and accident benefits payable directly to institutions and doc-
tors furnishing services?

Brief for Respondents, Motion for Rehearing, at 6-8 (filed Nov. 22, 1972). One commentator
argues that a distinction could be drawn if payment was made from medical insurance
purchased with separate funds as opposed to a calculated "deliberate stratagem" to avoid
the community property defense. W. REPPY & W. DE FUNIAK, supra note 59, at 191 n.3.

335. E.g., Colden v. Alexander, 141 Tex. 134, 171 S.W.2d 328 (1943); Dakan v. Dakan,
125 Tex. 305, 83 S.W.2d 620 (1935); see Letcher v. Letcher, 421 S.W.2d 162 (Tex. Civ.
App.-San Antonio 1967, writ dism'd) (trial court allowed to adjudicate character of property
despite refusal of divorce); Bartke, Yours, Mine and Ours-Separate Title and Community
Funds, 21 BAYLOR L. Rav. 137 (1969) (detailed discussion of reimbursement doctrine). Com-
ment, Section 5.22 of the Texas Family Code: Control and Management of the Marital
Estate, 27 Sw. L.J. 837, 861-62 (1973).

336. Donsbach v. Offield, 488 S.W.2d 494, 496 (Tex. Civ. App.-Austin 1972, no writ);
McGlothlin v. McGlothlin, 476 S.W.2d 333, 335 n.1 (Tex, Civ. App.-San Antonio 1972, writ
ref'd n.r.e.) (Cadena, J., concurring).

337. 473 S.W.2d 928, 932-33 (Tex. 1971).
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business relationships. The court acknowledged the relevance of the
wide prevalence of insurance, "especially with respect to negligent
acts of parents growing out of automobile accidents and business
activities in which the nominal defendant parent usually will suffer
no loss. ' '33

1 Relying on the policy of promoting domestic tranquility,
the court refused to abrogate completely the parent-child immunity
rule. That policy is much stronger, however, for parent-child im-
munity than for interspousal immunity.3 9 The supreme court in
Bounds v. Caudle340 recognized that the domestic tranquility policy
was inapplicable to intentional torts and abolished interspousal
immunity for intentional torts.

C. Contribution From A Tortfeasor Spouse

The Texas comparative negligence statute includes a provision
calling for pure comparative contribution among the defendants in
proportion to the percentage of fault by each. 34' As long as the Texas
courts adhere to the traditional analysis and attribute the negli-
gence of one spouse to the other as to any community elements of
recovery, then the contribution issue does not arise as to community
damages. The comparative negligence statute reduces the overall
judgment for community elements to the amount attributable to
third party defendants. This procedure is particularly harsh under
the modified approach in Texas. If the combined negligence of hus-
band and wife is over fifty percent, then no recovery at all is allowed
with respect to community elements. The contribution issue, then,
arises only with respect to separate elements of the recovery.

338. Id. at 931. The court, however, disavowed placing any weight on the absence or
presence of liability insurance.

339. [Plarental duties including discipline . . . could be seriously impaired
and retarded if parents were to be held liable to lawsuits by their unemancipated
minor children for unintentional errors or ordinary negligence occurring while in the
discharge of such parental duties and responsibilities.

Id. at 933.
340. Bounds v. Caudle, 21 Tex. Sup. Ct. J. 92 (Nov. 30, 1977) (abolishing interspousal

immunity with respect to willful torts), rev'g, 549 S.W.2d 483 (Tex. Civ. App.-Corpus
Christi).

341. TEx. REv. Civ. STAT. ANN. art. 2212a (Supp. 1978):
(b) In a case in which there is more than ore defendant, and the claimant's
negligence does not exceed the total negligence of all defendants, contribution to
the damages awarded to the claimant shall be in proportion to the percentage of
negligence attributable to each defendant.
(c) Each defendant is jointly and severally liable for the entire amount of the
judgment awarded the claimant, except that a defendant whose negligence is less
than that of the claimant is liable to the claimant only for that portion of the
judgment which represents the percentage of negligence attributable to him.
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Texas courts will be faced with deciding whether contribution
can be obtained from a negligent spouse if the supreme court does
not abrogate interspousal immunity. The past case law governing
governmental immunity indicates that the courts will be very reluc-
tant to allow contribution. The result seems particularly harsh. For
example, the negligent spouse may be ninety-nine percent at fault
with the third person defendant being only one percent at fault.
Because the tortfeasor spouse's negligence is not attributed to the
injured spouse as to separate elements of recovery,34 the separate
property judgment is not reduced any under the comparative negli-
gence statute. Furthermore, the defendant is liable for the entire
amount of the judgment because his negligence is not less than that
of the plaintiff.3 Therefore, the third person must pay the entire
damage for pain and suffering and bodily disfigurement although he
was only a very small contributing cause of the injury. In short, the
Texas courts are faced with ordering harsh and unjust results unless
they reform traditional rules governing contribution.

IV. CONCLUSION

The community property problems surrounding personal injury
recovery have a wide impact on the practicing bar because they
affect any personal injury lawsuit on behalf of a spouse in a com-
munity property state. Personal injury attorneys, who are not neces-
sarily specialists in the family law area, must confront the difficult
community property classification, contributory negligence, and
contribution issues. To yield the most equitable results, courts
should classify recovery for pain and suffering and bodily disfigure-
ment as the separate property of the injured spouse under a tracing
rationale. Courts should continue to classify recovery for lost wages
and medical expenses as community, with the possibility of later
reimbursement claims. To resolve the difficult problems that arise
when one spouse is partly at fault in causing the injury, courts
should stop using the "community property defense," which is per-
vaded with the stench of the old common law imputed negligence
doctrine. Instead the courts should apply comparative negligence
only if the injured spouse was negligent. To deal with the other
spouse's fault, the courts should abrogate the interspousal immun-
ity doctrine and use a pure comparative contribution approach to

342. Graham v. Franco, 488 S.W.2d 390, 397 (Tex. 1972).
343. Tax. REv. CIv. STAT. ANN. art. 2212a(c) (Supp. 1978); see note 341 supra.
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apportion equitably the damages. The net overall result will fairly
compensate the injured spouse without allowing the negligent
spouse to profit from his own wrong, and will force liability insurers
actually to cover liability rather than to hide behind doctrines that
are relics of the past.




