
RECENT DECISIONS

Civil Procedure-Filing record for appeal-Texas Rule of Civil
Procedure 21c requires only that an appellant show his late fil-
ing of record was not deliberate or intentional to be granted an
extension. Meshwert v. Meshwert, 549 S.W.2d 383 (Tex. 1977).

Betty Meshwert sought a divorce and property settlement from
her husband, Gene Meshwert.1 The trial court dissolved the mar-
riage, divided the property, and the husband's motion for a new trial
was overruled by operation of law.' Sixty-five days after the motion
was overruled, the husband tendered the transcript and statement
of facts to the clerk of the Beaumont Court of Civil Appeals.' Two
days later he also filed a motion under Texas Rule of Civil Procedure
21c to extend the filing deadline.4 The husband's explanation for not
filing the record5 before the deadline was that he had miscalculated
the proper filing date. The court of civil appeals granted the motion
for extension,' and the wife appealed that ruling on the ground that
the husband had not "reasonably explain[ed]" his failure to timely
file the record for appeal.7 The Texas Supreme Court affirmed the
granting of the extension. The court held that the language

1. Meshwert v. Meshwert, 549 S.W.2d 383 (Tex. 1977).
2. Id. The husband's motion for a new trial was overruled by TEx. R. CIv. P. 329(b),

which provides for the overruling of such a motion by operation of law when not acted upon
by the court within a specified time.

3. Meshwert v. Meshwert, 549 S.W.2d 383, 383-384 (Tex. 1977). TEx. R. Ctv. P. 386
provides: "In appeal or writ of error the appellant shall file the transcript and statement of
facts with the clerk of the Court of Civil Appeals within sixty days from the rendition of the
final judgment or order overruling motion for new trial, or perfection of writ of error."

4. Meshwert v. Meshwert, 549 S.W.2d 383, 384 (Tex. 1977). TEx. R. Civ. P. 21c pro-
vides:

The failure of a party to timely file a transcript, statement of facts, motion for
rehearing in the court of civil appeals or application for writ of error, will not
authorize a dismissal or loss of the appeal if the defaulting party files a motion
reasonably explaining such failure in the court whose jurisdiction to make the next
ruling in the case would be affected by such failure. Said motion must be filed
within fifteen (15) days of the last date for timely filing provided in the applicable
rule or rules sought to be avoided, although it may be acted upon by the court at a
date thereafter.

5. Meshwert v. Meshwert, 549 S.W.2d 383, 384 (Tex. 1977). TEX. R. Civ. P. 371 provides
that "[the record on appeal shall consist of a transcript and, where necessary to the appeal,
a statement of facts."

6. Meshwert v. Meshwert, 543 S.W.2d 877 (Tex. Civ. App. - Beaumont), aff'd, 549
S.W.2d 383 (Tex. 1977).

7. Meshwert v. Meshwert, 549 S.W.2d 383 (Tex. 1977).
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"reasonably explaining" in rule 21c means any plausible statement
of circumstances indicating that the failure to file within the sixty-
day period was not deliberate or intentional; mere inadvertence,
mistake, or mischance is a sufficient explanation.8

In Meshwert v. Meshwert' the wife urged the Texas Supreme
Court to adopt the view that before an appellant can invoke the late
filing relief provided for by rule 21c, he must first show reasonable
diligence during the entire sixty-day filing period set forth in rule
386; the wife reasoned that to adopt a less stringent standard would
encourage poor appellate practice.'" In rejecting this argument, the
court noted that rule 21c was promulgated with the intent to alle-
viate the harshness of rule 386 prior to its amendment in 1976 (here-
inafter referred to as "old rule 386")." The court concluded that rule
21c does not contain a requirement of "reasonable diligence."', In-
stead, the court held that rule 21c requires only a showing that the
late filing was not deliberate or intentional.' 3 Further, the court held
that the fifteen day limit for filing the motion for extension under
rule 21c is mandatory; thus, an appellate court must deny any 21c
motion that is not filed within fifteen days after the sixty-day dead-
line in rule 386.'1

Justices Reavley and Greenhill concurred in the opinion.'" Al-
though they agreed with the majority, they would have added the
requirement that the record of application be filed with the rule 21c
motion or as soon thereafter as possible.'" This requirement, they
reasoned, would prevent the use of rule 21c as a motion for continu-
ance or as a device to delay the appellate process.'7

Prior to Meshwert, the courts of civil appeals were divided on
the proper standard to apply when ruling on extension motions. The

8. Id. at 384. The supreme court also held that the court lacked jurisdiction to pass upon
the sufficiency of the evidence supporting an award of attorney's fees. Id.

9. 549 S.W.2d 383 (Tex. 1977).
10. Petitioner's Amended Application for Writ of Error at 5, Meshwert v. Meshwert,

549 S.W.2d 383 (Tex. 1977).
11. Meshwert v. Meshwert, 549 S.W.2d 383, 384 (Tex. 1977). Tex. R. Civ. P. 386(1967)

required a motion for extension to show "good cause to have existed within such sixty-day
period why said transcript and statement of facts could not be so filed."

12. Meshwert v. Meshwert, 540 S.W.2d 383, 384 (Tex. 1977).
13. Id.
14. Id. See note 3 supra for text of rule 21c.
15. Meshwert v. Meshwert, 549 S.W.2d 383, 385 (Tex. 1977) (concurring opinion).
16. Id.
17. Id.
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conflict stemmed from Sloan v. Passman, 11 the first case to interpret
rule 21c. The Sloan majority held that rule 21c required reasonable
diligence during the entire sixty-day period of rule 386,11 while the
dissent would have held that the language "reasonable explanation"
required no stricter a standard than that applicable to the avoid-
ance of a default judgment 0 and that "any plausible statement of
circumstances indicating that the failure to file within the sixty-day
period was not deliberate or intentional, but was the result of inad-
vertance, mistake, or mischance" was sufficient.2

In Meshwert v. Meshwert2 the Texas Supreme Court only par-
tially resolved the conflict over the proper interpretation of rule 21c.
The court dealt with the standard of "reasonable explanation," but
it failed to indicate the relationship between time and the standard
to be applied.2 In adopting the standard set forth in the Sloan
dissent, the court rejected the argument that rule 21c requires a
showing of reasonable diligence. 4 In the factual situation in which
an appellant has possession of the record prior to the filing deadline,
the lenient "reasonable explanation" standard clearly applies to the
time period between the receipt of the record by the appellant and
the filing deadline. However, the supreme court did not indicate
whether an appellant must explain any delay in requesting the re-
cord and, if so, what standard will be required. The best rule would
be to follow the holding in United States Fire Insurance Co. v.
Stricklin5 in treating the delay as immaterial and look at the appel-
lant's excuse for the time period only from the day of possession to
the end of the filing deadline. This would avoid confusion that could
result from courts having to look at two different time periods to

18. 536 S.W.2d 575 (Tex. Civ. App.-Dallas 1976, no writ), dissenting opinion printed
at 538 S.W.2d 1 (Tex. Civ. App.-Dallas 1976, no writ).

19. Id. at 577.
20. Sloan v. Passman, 538 S.W.2d 1 (Tex. Civ. App.-Dallas 1976, no writ) (dissenting

opinion). In Craddock v. Sunshine Bus Lines, Inc., 134 Tex. 388, 133 S.W.2d 124, 125 (1939),

the supreme court adopted the commission of appeals' statement that to avoid a default
judgment the defendant must show some excuse, but not necessarily a good excuse.

21. Id.
22. Meshwert v. Meshwert, 549 S.W.2d 383 (Tex. 1977).
23. The courts are faced with two factual situations in applying the "reasonable explan-

ation" test to extension motions. The first situation is that in which the appellant does not
obtain possession of the record before the filing deadline because he did not request the record

from the clerk of the trial court in time to have it prepared within the sixty-day limit. The
second factual situation is that in which the appellant received the record from the clerk
within the sixty-day limit but nevertheless failed to file the record within the time period.

24. Meshwert v. Meshwert, 549 S.W.2d 383 (Tex. 1977).
25. 547 S.W.2d 338 (Tex. Civ. App.-Dallas 1977, no writ).
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determine whether an extension should be granted.
Additionally, the Meshwert opinion does not indicate what

standard applies to the factual situation in which the appellant does
not receive possession of the record before the filing deadline. This
problem would be exemplified in a case in which the appellant waits
until the sixtieth day of the sixty-day period of rule 386 before
requesting the record from the clerk. In such a situation, the court
would, under Meshwert, have three options. First, it could hold that
the failure to file within the sixty-day period was intentional and
deny the motion under the Meshwert standard. This option would
result, however, in the court having the difficult task of determining
the subjective intent of the appellant; the court would have to de-
cide whether the appellant had purposefully rbquested the record at
such a late date in order to delay the filing of the record. The second
possibility would be for the court to limit Meshwert strictly to the
fact situation in which the appellant has possession of the record
prior to the filing deadline. Thus, the court could require a showing
of diligence in requesting the preparation of the record if the appel-
lant did not receive possession of the record in time to file within
the sixty-day limit. However, such an approach would be a step
towards a return to the harshness of old rule 386, which rule 21c was
intended to eliminate. The third and most desirable alternative is
for the court to allow an extension in any factual situation regardless
of the motive or diligence of the appellant. The fifteen day manda-
tory time limit to file a rule 21c motion for extension 6 will prevent
serious delays in the appellate process, yet the lenient approach to
extensions will insure that few meritorious cases are dismissed.2

W. Scott Wallace

26. The fifteen day time limit is jurisdictional. Meshwert v. Meshwert, 549 S.W.2d 383,
384 (Tex. 1977).

27. TEx. R. Crv. P. 21c was amended, effective January 1, 1978. The amended rule
provides in pertinent part:

An extension of time may be granted for late filing in a court of civil appeals of a
transcript, statement of facts, motion for rehearing, or application to the supreme
court for writ of error, if a motion reasonably explaining the need therefor is filed
within fifteen (15) days of the last date for filing as prescribed by the applicable
rule or rules.

40 Tex. B.J. 709, 710 (1977).
The amendment merely requires the appellant to "reasonably explain" the need for an

extension rather than "reasonably explaining" the failure to timely file. Because an appellant
would only need an extension if he failed to timely file, this amendment apparently does not
affect the holding of Meshwert v. Meshwert, 549 S.W.2d 383 (Tex. 1977).

[Vol. 9:221


