
CIVIL PROCEDURE
INTRODUCTION

This year's survey of civil procedure is again being divided into
the major categories of federal jurisdiction and pre-trial procedure,
and trial and appellate procedure. The scope of this survey, how-
ever, is somewhat different. In the past, the discussion of civil proce-
dure cases has been limited to the most significant decisions decided
during the survey period. This year, in an attempt to make this
section more meaningful to the federal practitioner, almost every
case handed down by the Fifth Circuit in the civil procedure area
is dealt with in some manner. Hopefully, this broad overview of the
area will prove more beneficial to the federal practitioner than an
in-depth discussion of only a few cases.

I. FEDERAL JURISDICTION AND PRE-TRIAL PROCEDURE

A. Case or Controversy

In order to bring a civil suit, one of the first hurdles a party
must overcome is the "case or controversy" requirement. This
phrase refers to a definite, concrete cause of action that is appropri-
ate for judicial determination. In other words, there must be a real
and substantial controversy that focuses upon the legal relations of
parties who have adverse legal interests.'

1. Mootness

To satisfy the "case or controversy" requirement, a party must
withstand the challenge of "mootness," and a case is moot when a
decision by the court cannot affect the legal rights of the litigants.2

Because courts cannot render merely advisory opinions, they have
no jurisdiction when a case is moot. Thus, the question of whether
a case is moot must be decided before a decision is rendered on the
merits.3 The Fifth Circuit last term decided several cases on this
important preliminary question.

1. Aetna Life Ins. Co. v. Hawarth, 300 U.S. 227, 240-41 (1937).
2. See C. WRIGHT, HANDBOOK OF THE LAW OF FEDERAL CouRrs § 12, at 38-42 (3d ed. 1976)

[hereinafter cited as LAW OF FEDERAL COUiRTS]; 13 C. WIoHT, A. MILLER, & E. COOPER,
FEDERAL PRACTICE AND PROCEDURE § 3533, at 263-95 (1975) [hereinafter cited as FEDERAL
PRACTICE AND PROCEDURE].

3. See authorities cited in note 2 supra.
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In Sierra Club v. Train,4 for example, Sierra Club sued the
Administrator of the Environmental Protection Agency (EPA) to
enforce the Federal Water Pollution Control Act of 1972 (FWPCA)
against two corporations. The Sierra Club argued that the EPA was
required under the Act to issue compliance orders against those two
companies for violating the Act. Mootness was an issue because the
EPA Administrator had another suit pending against the same two
corporations involved in the suit by the Sierra Club against the EPA
Administrator. The court concluded that the case was not moot
because the controversy between the Sierra Club and the EPA Ad-
ministrator involved a determination of whether the EPA Adminis-
trator's duty under the FWPCA to issue a compliance order was
mandatory.' That issue was not involved in the EPA's suit which
was an enforcement action against the corporations.

Another controversy found not to be moot Was the case of
Franklin v. Fortner.I In Franklin, a prisoner sued for damages, alleg-
ing that his eighth and fourteenth amendment rights were violated
when he was transferred from a minimum security prison to a maxi-
mum security prison without the benefit of notice and a hearing.'
The court held that the prisoner's claim for damages resulting from
the wrongful transfer was not compensated; and therefore just be-
cause the prisoner was subsequently transferred back to a minimum
security prison the case did not become moot.'

There is a limited exception to the mootness doctrine that is
evidenced by the phrase "cal~able of repetition, yet evading review."
The Fifth Circuit in Southern Bell Telephone & Telegraph Co. v.
United States10 defined the two elements of this exception as fol-
lows: (1) the challenged action is not fully litigated before its expira-
tion because its duration is too short, and (2) there is a reasonable
expectation that the same party will be aggrieved with the same
action again."

In Southern Bell, the plaintiff appealed from two district court
orders requiring it to furnish the Federal Drug Enforcement Admin-

4. 557 F.2d 485 (5th Cir. Aug., 1977).
5. Id. at 487.
6. Id. at 488.
7. 541 F.2d 494 (5th Cir. Oct., 1976).
8. Id. at 495.
9. Id. at 496. The prisoner's claim for damages was, nevertheless, dismissed on other

grounds. Id.
10. 541 F.2d 1151 (5th Cir. Nov., 1976).
11. Id. at 1155, citing Weinstein v. Bradford, 423 U.S. 147, 149 (1975).
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istration with all information, facilities, and assistance in installing
and operating a sophisticated surveillance device called the pen
register/touch tone decoder." The Fifth Circuit, with reservation,
declared the case moot. The court held that the case did not come
within the limited exception because the district court's orders had
been complied with and the decoder searches had been completed
and because there was no reasonable expectation of repetition. 3 The
court did emphasize, however, that it would take all necessary steps
to assure review as swiftly as possible if Southern Bell was again
faced with the decision of whether to use the pen register as a sur-
veillance device.' 4

The court last term faced a classic example of a case "capable
of repetition, yet evading reveiw" in Barrett v. Roberts.'5 In Barrett,
a recipient of Aid to Families with Dependent Children (AFDC)
complained of a one-month delay in receiving a check after she had
received a termination letter and had requested a fair hearing.'" The
AFDC recipient did, however, receive subsequent checks without
delay. The Fifth Circuit, nevertheless, found this case to be one
"capable of repetition, yet evading review" by noting the brief inter-
val of time in which the AFDC recipient was aggrieved and could
bring her action."

2. Standing

Standing to sue is another element of the "case or controversy"
requirement. Standing is the determination of whether the plaintiff
has alleged "such a personal stake in the outcome of the controversy
as to assure that concrete adverseness which sharpens the presenta-
tion of issues upon which the court so largely depends for illumina-

12. Id. at 1151-53.
13. Id. at 1154. See also Moreau v. Tonry, 554 F.2d 163 (5th Cir. June, 1977) (case which

alleged fraud in primary election held moot since winner of primary had resigned from his
elected office).

14. Southern Bell Tel. & Tel. Co. v. United States, 541 F.2d 1151, 1156 (5th Cir. Nov.,
1976).

15. 551 F.2d 662 (5th Cir. May, 1977).
16. Id. at 663-64.
17. Id. at 665, quoting Super Tire Eng'r Co. v. McCorkle, 416 U.S. 115, 122 (1974). See

also Satterwhite v. City of Greenville, 557 F.2d 414 (5th Cir. Aug., 1977) (mootness relating
to a class action); Connell v. Shoemaker, 555 F.2d 483 (5th Cir. July, 1977) (controversy held
not moot because of the resultant harm that one of the parties was subjected to); Brown v.
Liberty Loan Corp., 539 F.2d 1355 (5th Cir. Oct., 1976), cert. denied, 430 U.S. 949 (1977)
(controversy held not moot because parties still had a concrete and non-trivial interest). In
connection with Satterwhite v. City of Greenville, see note 155 infra and accompanying text.
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tion of difficult constitutional questions.""8 The standing issue was
not a frequent topic of litigation in the Fifth Circuit last term. The
court did, however, reiterate a few principles with regard to this
important issue. The court again reinforced the idea that a "blot"
(in the form of a suspension) on one's employment record consti-
tutes a classic "personal stake" in the outcome of a case." Likewise,
the court reiterated that ultimate proof of injury in fact is not a
necessary prerequisite for standing. 0

3. Statute of Limitations

The statute of limitations is another bar that may be raised to
avoid an opponent's cause of action." The statute of limitations is
an affirmative defense that must be specifically pleaded by the
party asserting it as a bar." Another appropriate method for raising
a statute of limitations defense is by filing a rule 12(b)(6) motion
to dismiss for failure to state a claim.23

Often, an important question relating to the limitations defense
is the precise time the statute begins to run. In Mann v. Adams
Realty Co., 2 the Fifth Circuit determined the point at which the
one-year Alabama statute of limitations, relating to fraud and mis-
representation, began to run. Prior cases had held that this statute
did not begin to run until the aggrieved party had knowledge or
should have had knowledge of the fraud.21 In this case, the plaintiffs
alleged that the defendant failed to inform them that proper soil
tests had not been performed on the land involved in the contro-
versy and that these soil tests were necessary in order to establish
the suitability of the soil for septic tank usage.28 The Mann court
ruled that an ambiguous soil report by a city sanitation officer was
not adequate notice of "the fact constituting the fraud" and that the

18. Baker v. Carr, 369 U.S. 186, 204 (1962). See LAw OF FEDERAL COURTS, supra note 2,
§ 13, at 42-52, and 13 FEDERAL PRACTICE AND PROCEDURE, supra note 2, § 3531, at 175-237.

19. Sims v. Young, 556 F.2d 732 (5th Cir. July, 1977).
20. Yoder Bros. v. California-Florida Plant Corp., 537 F.2d 1347, 1360 n.6 (5th Cir.

Sept., 1976), cert. denied, 429 U.S. 1094 (1977). See also United States ex rel. Weinberger v.
Equifax, Inc., 557 F.2d 456 (5th Cir. Aug., 1977) (standing under the Anti-Pinkerton Act, 5
U.S.C. § 3108 (1970), and standing in an informer's suit, 31 U.S.C. § 232 (1970)).

21. See 4 FEDERAL PRACTICE AND PROCEDURE, supra note 2, § 1164, at 616-19.
22. Dunn v. Koehring Co., 546 F.2d 1193 (5th Cir. Feb., 1977), rehearing granted on

other grounds, 551 F.2d 73 (5th Cir. Apr., 1977); FED. R. Crv. P. 8(c).
23. Mann v. Adams Realty Co., 556 F.2d 288 (5th Cir. July, 1977).
24. Id.
25. Id. at 294.
26. Id. at 290.
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statute of limitations had, therefore, not run."
Another statute of limitations case dealing with a fraudulent

withholding of facts was Nardone v. Reynolds.2 In Nardone a medi-
cal malpractice suit was filed on behalf of a minor for medical treat-
ment received some five years earlier.29 The applicable statute of
limitations in Florida for medical malpractice claims is four years. 30
The Fifth Circuit, however, held the statute to be tolled, citing the
fiduciary relationship between the doctor and patient and the doc-
tor's failure to disclose an adverse condition to the patient, which
the doctor was aware of at the time of treatment. 1

Probably the most important statute of limitations case de-
cided last term was Williams v. Phil Rich Fan Manufacturing Co. 32

In this case, the Fifth Circuit decided whether the no-tolling rule in
the 1975 United States Supreme Court case of Johnson v. Railway
Express Agency, Inc.33 applied retroactively to cases pending at the
time of that decision.3' In Johnson the Supreme Court held that the
statute of limitations in a 42 U.S.C. § 1981 (Title VII) action was
not tolled during the pendency of proceedings before the Equal
Employment Opportunity Commission (EEOC)." Although the
question of retroactivity had been answered in the affirmative by
other federal courts,3" the Fifth Circuit, nevertheless, was faced with
a difficult decision in Williams because the court had held in the
past that a plaintiff's section 1981 claim was tolled during the pen-
dency of a related EEOC Title VII claim." In Williams, though, the
Fifth Circuit held that the Johnson rule should be applied retroac-
tively.18

27. Id. at 294-95.
28. 538 F.2d 1131 (5th Cir. Sept., 1976).
29. Id. at 1132-33.
30. Id. at 1132.
31. Id. at 1135-36.
32. 552 F.2d 596 (5th Cir. May, 1977).
33. 421 U.S. 454 (1975).
34. Williams v. Phil Rich Fan Mfg. Co., 552 F.2d 596, 597 (5th Cir. May, 1977).
35. Johnson v. Railway Express Agency, Inc., 421 U.S. 454 (1975).
36. See Williams v. Phil Rich Fan Mfg. Co., 552 F.2d 596, 598 (5th Cir. May, 1977) for

a listing of cases.
37. See Guerra v. Manchester Terminal Corp., 498 F.2d 641 (5th Cir. 1974); Boudreaux

v. Baton Rouge Marine Contracting Co., 437 F.2d 1011 (5th Cir. 1971).
38. Williams v. Phil Rich Fan Mfg. Co., 552 F.2d 596, 600 (5th Cir. May, 1977). The

Fifth Circuit came to this conclusion after applying the test set out by the United States
Supreme Court in Chevron Oil Co. v. Huson, 404 U.S. 97, 106-07 (1971), for determining
whether a judicial decision should be applied retroactively. The three part test is as follows:
(1) to apply the rule retroactively, the court must establish a new rule of law clearly overruling
past precedent or by deciding an issue of first impression; (2) the court must look at the prior
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B. Jurisdiction

1. Subject Matter Jurisdiction

a. Generally

While the Fifth Circuit last term did not decide any landmark
cases in this area the court did reiterate some important rules deal-
ing with subject matter jurisdiction.3 For example, the court re-
stated the rule that the defense of lack of subject matter jurisdiction
can be raised at any time.40 The court also pointed out that where
the pleadings allege federal question jurisdiction, the action should
not be dismissed for lack of subject matter jurisdiction unless the
court determines that the claim is frivolous or insubstantial.'

b. Diversity Jurisdiction

For purposes of federal diversity jurisdiction, diversity exists in
a lawsuit where there are citizens of different states or where there
is a citizen of a state and an alien.42 In Smith v. Carter,'4 the plain-

history of the rule to see whether retroactive application will further or retard its operation;
and (3) the court must also weigh any inequities that might be involved where a litigant has
relied on the rule as it was previously applied. See also Page v. U.S. Indus., Inc., 556 F.2d
346 (5th Cir. July, 1977) (Louisiana's one year statute of limitations dealing with a racial
discrimination claim).

39. See Billingsley v. Seibels, 556 F.2d 276 (5th Cir. July, 1977) (persons who failed to
appear in state court action to assert federal civil rights allegations as defendants could not
thereafter assert those claims in federal court action as plaintiffs); MacDonald Foundation,
Inc. v. Mathews, 554 F.2d 714 (5th Cir. June, 1977) (case dealing with jurisdiction relating
to Medicare); Howard v. Lemmons, 547 F.2d 290 (5th Cir. Feb., 1977) (failure to state a claim
within jurisdiction of court under Civil Rights statute where no state action involved); Fenner
v. Continental Driving Serv., Inc., 543 F.2d 1113 (5th Cir. Dec., 1976) (must have a justiciable
claim).

40. Harrell & Sumner Contracting Co. v. Peabody Petersen Co., 546 F.2d 1227, 1229
(5th Cir. Feb., 1977).

41. Olivares v. Martin, 555 F.2d 1192 (5th Cir. May, 1977); Bell v. Health-Mor, Inc.,
549 F.2d 342 (5th Cir. Mar., 1977). See also Rasberry v. Spradling, 558 F.2d 257 (5th Cir.
Aug., 1977) (error for district court to refer case to magistrate and for district court to
subsequently adopt magistrate's decision); In re Garner, 556 F.2d 772 (5th Cir. July, 1977)
(court must make its own subject matter jurisdictional inquiry despite parties willingness to
have an issue heard before the Bankruptcy court); Aymond v. Texaco, Inc., 554 F.2d 206 (5th
Cir. June, 1977) (Lands Act extended federal jurisdiction to the outer Continental Shelf
including fixed structures erected thereon); Katz v. Briggs, 550 F.2d 311 (5th Cir. Apr., 1977)
(district court lacked jurisdiction under business records statute); Guercine v. J&W Inv., Inc.,
544 F.2d 863 (5th Cir. Jan., 1977) (federal courts have exclusive jurisdiction over antitrust
laws).

42. See LAW OF FEDERAL CoUiirs, supra note 2, §§ 23-31, at 85-142; 13 FEDERAL PRACrIcE
AND PROCEDURE, supra note 2, §§ 3601-08, at 571-662.

43. 545 F.2d 909 (5th Cir. Jan., 1977), cert. denied, 431 U.S. 955 (1977).
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tiff, a United States citizen who was a permanent resident of Can-
ada, relied on the latter ground when he sued a Mississippi citizen."
The Fifth Circuit, however, found diversity lacking by invoking the
long-standing rule that a United States citizen who is a permanent
resident of another country cannot invoke diversity jurisdiction
under 28 U.S.C. § 1332."5 The court recognized the anomaly of an
American citizen living abroad not being able to rely on diversity
jurisdiction while an alien having no connection with the United
States, except residence, does have the right to invoke the diversity
jurisdiction of the federal courts."8 Nevertheless, the Fifth Circuit
upheld the above rule, indicating that it was the duty of Congress
to correct such anomalies relating to diversity jurisdiction. 7

It is also a well established rule that complete diversity must
exist between a plaintiff and all defendants. Though this premise
appears simple, its application proved to be difficult in Fawvor v.
Texaco, Inc."5 In Fawvor, plaintiff brought a negligence suit
against a diverse defendant." This diverse defendant in turn im-
pleaded a third-party defendant that was not diverse to the plain-
tiff. Plaintiff thereafter asserted a negligence claim against the non-
diverse third-party defendant 0 The Fifth Circuit held that an in-
dependent jurisdictional basis must exist for a plaintiff's claim
against a non-diverse third-party defendant in a suit alleging
diversity jurisdiction.' The reasons advanced by the court in
reaching this conclusion were as follows: (1) plaintiff should not be
allowed to sue a defendant indirectly when not permitted to do so
directly; (2) there is also the necessity of preventing collusion be-
tween plaintiff and the original defendant; (3) federal dockets are
sufficiently crowded without federal courts extending their juris-

44. Id. at 910-11.
45. Id. at 911. See Van der Schelling v. U.S. News & World Report, Inc., 213 F. Supp.

756 (E.D. Pa. 1963), aff'd per curiam, 324 F.2d 956 (3d Cir. 1963), cert. denied, 377 U.S. 906
(1964).

46. Smith v. Carter, 545 F.2d 909, 912-13 (5th Cir. Jan., 1977), cert. denied, 431 U.S.
955 (1977). See also Mason v. Pulliam, 557 F.2d 426 (5th Cir. Aug., 1977) (doctrine of anoma-
lous jurisdiction).

47. Smith v. Carter, 545 F.2d 909, 912 (5th Cir. Jan., 1977), cert. denied, 431 U.S. 955
(1977).

48. 546 F.2d 636 (5th Cir., Feb. 1977).
49. A diverse defendant is defined as a defendant not having the same residence as the

plaintiff. Hence, a non-diverse defendant is a resident of the same state of plaintiffs resi-
dence.

50. Fawvor v. Texaco, Inc., 546 F.2d 636, 637 (5th Cir. Feb., 1977).
51. Id.
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diction any further; (4) plaintiff here is seeking relief against the
third-party defendant;2 (5) rule 82 of the Federal Rules of Civil
Procedure limits the extension of federal jurisdiction beyond the
jurisdiction provided by a strict construction of the federal rules;53

and (6) the third-party defendant had no choice in the forum."
The Fifth Circuit in Fawvor was unable to find an independent basis
for jurisdiction between the plaintiff and non-diverse third-party
defendant and, therefore, dismissed plaintiff's claim against the
third-party defendant. 5

c. Pendent Jurisdiction

The Fifth Circuit in Brown v. Knox" restated the Gibbs two-
part test to determine whether a federal district court has jurisdic-
tion to hear a plaintiff's state law claims, which are a part of or
accompany his federal cause of action. The first part of the test
requires the federal claim be substantial and not merely incidental.
In other words, there must be good federal jurisdiction over the
federal claim. The second part of the test requires that the state
claims "derive from a common nucleus of operative fact(s)." If
these two elements are met, the federal court then has pendent
jurisdiction over the state claims. This result supports the policies
of judicial convenience, judicial economy, and fairness to the liti-
gants involved. In this case, the court determined that the doctrine
of pendent jurisdiction required the district court to hear both the
federal and state claims. 9

52. Id. at 641.
53. Id. at 639.
54. Id. at 643.
55. Id. See also Aetna Life & Cas. Co. v. Spain, 556 F.2d 747 (5th Cir. July, 1977)

(district court retained jurisdiction even after insurer was dismissed in diversity jurisdiction
case where diverse insurer interpleaded two defendants from the same state); Transammonia
Export Corp. v. Conserv, Inc., 554 F.2d 719 (5th Cir. June, 1977) (federal law determines the
quantum of evidence necessary to withstand a motion for directed verdict in a diversity case);
Bova v. Pipefitters & Plumbers Local 60, AFL-CIO, 554 F.2d 226 (5th Cir. June, 1977)
(diversity of citizenship absent); Campbell v. Insurance Co. of North America, 552 F.2d 604
(5th Cir. May, 1977) (insurer sought to appeal under 28 U.S.C. § 1332(c)). See Graves v.
Rogers, 547 F.2d 898 (5th Cir. Feb., 1977) and Stonewall Ins. Co. v. Lopez, 544 F.2d 198 (5th
Cir. Dec., 1976), two cases dealing with the $10,000 minimum amount in controversy require-
ment.

56. 547 F.2d 900 (5th Cir. Feb., 1977), cert. denied, 432 U.S. 906 (1977).
57. See LAW OF FEDERAL COURTS, supra note 2, § 19, at 74-77; 13 FEDERAL PRACTICE AND

PROCEDURE, supra note 2, § 3567, at 443-62.
58. Brown v. Knox, 547 F.2d 900, 902 (5th Cir. Feb., 1977), cert. denied, 432 U.S. 906

(1977). See United Mine Workers v. Gibbs, 383 U.S. 715 (1966) where this two-part test was
established.

59. Brown v. Knox, 547 F.2d 900, 902 (5th Cir. Feb., 1977), cert. denied, 432 U.S. 906
(1977).
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d. Removal Jurisdiction

The right to remove an action from state to federal court is
wholly statutory. The general removal statute is 28 U.S.C. §
1441(a),10 and it was this statute that the Fifth Circuit applied in
Paxton v. Weaver."' In this case, plaintiffs, farmers from Missis-
sippi, sued two Mississippi brokers and a Tennessee partnership for
rescission of their contracts in a Mississippi state court. Defendants
sought removal to a federal district court in Mississippi. 2 The Fifth
Circuit applied the long-standing rule that removal is allowed only
if the plaintiff states against a non-resident defendant a claim
"separate and independent" from any claim stated against a resi-
dent defendant. 3 Here, the court found a series of connected trans-
actions (contract negotiations) rather than a "separate and inde-
pendent" claim and, therefore, denied removal. 4

Another removal statute is 28 U.S.C. § 1442. Section 1442(a)(1)
allows removal of a civil action against any officer of the United
States or against any person acting under the authority of a United
States officer. In Noble v. Employers Insurance of Wausau,5 the
Fifth Circuit held that a surgeon who performed an operation on a
patient in a Veterans' Administration Hospital was at the very least
a person acting under a United States officer. The court, therefore,
granted removal and upheld the policy behind section 1442(a)(1) of
protecting federal officers from being sued in state courts for actions
done within the scope of this federally-related employment.

2. Quasi-in-rem Jurisdiction

a. Shaffer v. Heitner

This past year the United States Supreme Court handed down
a landmark decision relating to quasi-in-rem jurisdiction in Shaffer
v. Heitner.7 In this case, a nonresident shareholder of a Delaware

60. See LAw OF FEDERAL CouRrs, supra note 2, §§ 38-41, at 148.68; 14 FEDERAL PRACTICE
AND PROCEDURE, supra note 2, §§ 3721-29.

61. 553 F.2d 936 (5th Cir. June, 1977).
62. Id. at 937.
63. Id. at 938. See American Fire & Cas. Co. v. Finn, 341 U.S. 6, 11 (1951).
64. Paxton v. Weaver, 553 F.2d 936 (5th Cir. June, 1977).
65. 555 F.2d 1257 (5th Cir. July, 1977).
66. Id. at 1259-60. See also Muirhead v. Bonar, 556 F.2d 735 (5th Cir. July, 1977)

(removal denied when removal sought in bad faith). See Litton Sys., Inc. v. Southwestern
Bell Tel. Co., 539 F.2d 418 (5th Cir. Sept., 1976) for a case dealing with the doctrine of
primary jurisdiction, a subject not dealt with in the text of this article.

67. 433 U.S. 186 (1977).
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corporation simultaneously filed a shareholder's derivative suit and
a motion for sequestration of the Delaware property belonging to the
individual defendants, who were present and former officers and
directors of the corporation and who were nonresidents of Delaware.
The lower court issued the sequestration order. 8 Defendants, who
filed a special appearance, sought to vacate the order on the ground
that they lacked sufficient contacts in Delaware for the court to
have jurisdiction over them. 9 The Delaware Supreme Court upheld
the lower court's exercise of jurisdiction.70 The United States Su-
preme Court reversed. It held that the requisite minimum contacts
were absent and that the Delaware court's exercise of jurisdiction
over the defendants violated their due process rights because juris-
diction was based solely on the statutory presence of defendant's
property in Delaware.7'

In so concluding, the Supreme Court ruled that quasi-in-rem
jurisdiction should be governed by the same standard of fairness
and substantial justice that governs in personam actions, and this
standard is the minimum contacts test that was first articulated in
International Shoe Co. v. Washington.72 This preliminary holding in
Shaffer led the Supreme Court eventually to find that the mere
statutory presence of defendants' property in Delaware failed to
provide sufficient minimum contacts to subject the defendants to
the jurisdiction of the Delaware courts. The Court found this to be
especially true here because the defendants' property was not re-
lated to the plaintiff's cause of action. Moreover, the Court was
unable to find other contacts between the defendants and the State
of Delaware that would support the assertion of jurisdiction by the
Delaware courts. 73

The importance of the Supreme Court's decision in Shaffer is
that it overruled the classic case of Pennoyer v. Neff. 74 Now, a state
court's exercise of jurisdiction, whether in personam, in rem, or
quasi-in-rem, over a defendant is governed by the minimum con-
tacts standard. In other words, unless sufficient minimum contacts
exist between the defendant and the state asserting jurisdiction,

68. Id. at 189-91.
69. Id. at 192-93.
70. Id. at 194.
71. Id. at 213-17.
72. 326 U.S. 310 (1945), cited in Shaffer v. Heitner, 433 U.S. 186, 211-12 (1977).
73. Shaffer v. Heitner, 433 U.S. 186, 213 (1977). See generally 9 TEX. TECH L. REV. 126

(1977).
74. 95 U.S. 714 (1877).
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that state lacks jurisdiction to litigate the suit. While the Shaffer
decision makes it clear what standard applies to a quasi-in-rem
jurisdictional determination, it must be remembered that the
"fairness" and "reasonableness" standards of International Shoe
are often very subjective determinations by the courts. Hence, the
Shaffer decision is not quite the panacea it appears to be. Neverthe-
less, the Shaffer decision does provide quasi-in-rem jurisdiction
with the same due process protection that has long been present for
in personam jurisdiction.

3. Personal Jurisdiction

a. Long-Arm Jurisdiction

Long-arm jurisdiction is typically that jurisdiction over a non-
resident that is based on a tortious act being committed within the
resident state, or an injury resulting from a contract performed in
the resident state, or on any other situation provided for by a state
statute.75 When dealing with long-arm jurisdiction, the federal
courts must apply state law, and without one of the specific acts
defined in the state statutes, a federal court in the resident state has
no jurisdiction over the nonresident.

In Wilkerson v. Fortuna Corp.,7" the Fifth Circuit found the
Texas long-arm statute applicable and held that it had jurisdiction
over a racetrack located in New Mexico. The court decided that a
specific act was not necessary to determine jurisdiction and, in-
stead, looked at the racetrack's broadly based activities in Texas."
Types of activities the court found to be substantial and continual
were as follows: (1) the soliciation of customers from Texas; (2) the
great amount of advertising in Texas; and (3) the solicitation of
horse entries and horse trainers from Texas.78 The Wilkerson court
was also persuaded by the fact that the racetrack probably could not
exist without the patronage and revenues it received from Texas."

In Associates Capital Services Corp. v. Loftin's Transfer &
Storage Co.,8" plaintiff, an Indiana corporation, sued defendant in

75. See, e.g., TEx. Rxv. Civ. STAT. ANN. art. 2031b, § 4 (1964). See also Bangor Punta
Operations, Inc. v. Universal Marine Co., 543 F.2d 1107 (5th Cir. Dec., 1976).

76. 554 F.2d 745 (5th Cir. June, 1977).
77. Id. at 749.
78. Id.
79. Id. at 748-50. In reaching its decision, the Fifth Circuit applied TEX. REV. CiV. STAT.

ANN. art. 2031b, § 4 (1964).
80. 554 F.2d 188 (5th Cir. June, 1977).
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Alabama and predicated jurisdiction on the fact that plaintiffs pur-
chase of chattel paper was secured by some personal property lo-
cated in Alabama. The Fifth Circuit held, however, that taking a
security interest in property located in Alabama was not sufficient
to constitute "doing business" and therefore did not confer jurisdic-
tion under the Alabama long-arm statute."

C. Venue

Venue relates to the particular place where, or the particular
territory within which, either party may require a case to be tried.
In other words, venue relates to the place where judicial authority
may be exercised.2 Venue is a concept that is weighted in favor of
the convenience of the parties. 3

The Fifth Circuit in Davis v. Hill Engineering, Inc. 4 was con-
cerned with venue under the Jones Act. 5 Because the Jones Act is
governed by the general venue statute, 28 U.S.C. § 1391(c), venue
was proper anywhere the defendant was incorporated, licensed to do
business, or doing business. 6

In Davis, the court had the task of construing the meaning of
the phrase "any judicial district in which it [may be] incorpo-
rated.'8 The issue of whether a corporation could be sued, under
section 1391(c), in any district of the state of its incorporation had
never been decided by a court of appeals, and there was a decided
split of authority among the district courts that had considered the
matter. One view was that venue was proper in any district of the
state of incorporation regardless of whether the defendant was doing
business in the district." The other view was that venue was proper
only in the district of incorporation.' 9 The Davis court adopted the
former view and held that venue is proper under section 1391(c) in

81. Id. at 189. In reaching this holding, the Fifth Circuit relied on Holman v. Durham
Buggy Co., 200 Ala. 556, 76 So. 914 (1917).

82. Jurisdiction is the inherent power of a court to decide a case, and venue is the
particular place in which a court with jurisdiction may hear and determine the case. See LAw
OF FEDERAL COURTS, supra note 2, §§ 42-44, at 169-92.

83. See 15 FEDERAL PRACTICE AND PROCEDURE, supra note 2, §§ 3801-29, at 3-36.
84. 549 F.2d 314 (5th Cir. Mar., 1977).
85. The Jones Act is under the Merchant Seamen chapter of the United States Code

and provides for recovery for injury or death of a seaman. 46 U.S.C. § 688 (1970).
86. Davis v. Hill Eng'r, Inc. 549 F.2d 314, 320 (5th Cir. Mar., 1977). See 27 OKLA. L.

REv. 89 (1974).
87. Davis v. Hill Eng'r, Inc., 549 F.2d 314, 320 (5th Cir. Mar., 1977).
88. Id. at 320 n.5 for a listing of cases supporting this view.
89. Id. at 320 n.6 for a listing of cases supporting this view.
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every district of the state in which a defendant corporation is incor-
porated. 0

The court in Davis reasoned that Congress must have known
at the time it drafted section 1391 that a state certificate of incorpo-
ration is indicative of the corporation's right to conduct business
throughout the state and not merely in one district." Furthermore,
the court observed that the phrase "any judicial district" applied
to all three types of corporate activity within a state for venue pur-
poses, i.e., incorporation, licensed to do business, and doing busi-
ness. That suggested to the court a congressional expectation that
more than one district of a state would be appropriate for venue
purposes .92

The real objection, of course, to allowing venue to lie in any
district of the state of incorporation is the resulting hardship to
corporations in large multi-district states like Texas. The court in
Davis, however, did not find the distance a corporation would have
to travel to be a relevant consideration in determining proper venue.
Instead, the court considered other matters. First of all, the court
noted that often a corporation will be incorporated in a state that
has no connection with its activities. 3 In this situation, the district
of corporate residence, which is derived from the address given in
the articles of incorporation, has no greater connection than any
other district in the state. 4 Secondly, the court noted that a corpo-
rate defendant could always move to transfer venue on grounds of
forum non conveniens.95 Because these observations by the court are
valid, the Davis decision is sound.

D. Choice of Law

In a choice of law situation, a court must determine at the
outset whether the problem presented to it for resolution is con-
trolled by federal or state law. In United States v. Terrey0 the
United States brought an action to recover on a Small Business
Administration loan. Since a federally-created and federally-run
program was involved, federal law apparently controlled. The Fifth

90. Id. at 323-24.
91. Id. at 323.
92. Id.
93. Id.
94. Id.
95. Id.
96. 554 F.2d 685 (5th Cir. June, 1977). See LAw o FEDERAL COURTS, supra note 2, §§

54-60, at 249-86.
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Circuit held, however, that Texas law was applicable because the
federal agency contracted for the application of the law of the forum
state in the security agreement. The remedies in the Terrey case
were, therefore, held to be controlled by the Texas Business and
Commerce Code."

United States ex rel. Aucoin Electric Supply Co. v. Safeco In-
surance Co. of America 8 was another case dealing with a federal
statute, the Miller Act. Again, however, the Fifth Circuit held that
Texas law was applicable because the parties had previously agreed
that the contract would be performed in the State of Texas."

E. Pleadings

The importance of filing proper and timely pleadings in order
to come within the jurisdiction of the court and to get a case to trial
cannot be overlooked. 00 Although the Fifth Circuit last term did not
issue any landmark decisions on the subject of pleadings, neverthe-
less, the court's decisions did reaffirm some important rules and
standards.

In accordance with rule 15(a) of the Federal Rules of Civil Pro-
cedure, a party may amend his pleadings at any time before a re-
sponsive pleading is served by the adverse party.' 1 The Fifth Cir-
cuit, in applying the standard that leave to amend is to be "freely
given when justice so requires,' ' 02 refused a motion to amend on the
morning of trial because the motion was made five years after the
case was filed and after four years of extensive pre-trial prepara-
tion.'0 3 The court last term also refused to grant leave to amend
where the request to amend was made seven years after the same
party was granted leave to amend twice before.'

97. United States v. Terrey, 554 F.2d 685, 692-93 (5th Cir. June, 1977).
98. 555 F.2d 535 (5th Cir. July, 1977).
99. Id. at 541. For other cases briefly touching on the choice of law question, see Aetna

Life & Cas. Co. v. Spain, 556 F.2d 747 (5th Cir. July, 1977) (property settlement); Page v.
U.S. Indus., Inc., 556 F.2d 346 (5th Cir. July, 1977); Owl & Turtle, Inc. v. Travelers Indem.
Co., 554 F.2d 196 (5th Cir. June, 1977); City of Miami Beach v. Smith, 551 F.2d 1370 (5th
Cir. May, 1977); Challoner v. Day & Zimmerman, Inc., 546 F.2d 26 (5th Cir. Jan., 1977);
United States v. Wynn, 544 F.2d 786 (5th Cir. Jan., 1977); Farmer v. Travelers Indem. Co.,
539 F.2d 562 (5th Cir. Sept., 1976).

100. See LAW OF FEDERAL COURTS, supra note 2, §§ 66-69, at 308-29; 5 FEDERAL PRACTICE
AND PROCEDURE, supra note 2, §§ 1181-1335.

101. See 6 FEDERAL PRACTICE AND PROCEDURE, supra note 2, §§ 1471-1503, relating to
amended pleadings.

102. FED. R. Civ. P. 15(a).
103. Dunn v. Koehring Co., 546 F.2d 1193, 1198 (5th Cir. Feb., 1977), rehearing granted

on other grounds, 551 F.2d 73 (5th Cir. Apr., 1977).
104. Madry v. Sorel, 558 F.2d 303, 306 (5th Cir. Aug., 1977).
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However, in Harkless v. Sweeny Independent School District, 05

the Fifth Circuit concluded that the district court was without dis-
cretion to deny a requested amendment. The purpose of the pro-
ferred amendment was to allege a cause of action under 42 U.S.C.
§ 1981 and jurisdiction under 28 U.S.C. § 1343(4). The Fifth Circuit,
in allowing the requested amendment, emphasized that the amend-
ment was really only correcting a defective allegation of jurisdiction
because it was related to the relief sought, and its effect was not to
add any new factual allegations.' ° The court was also influenced by
the fact that the plaintiffs had for eleven years sought the same
relief from the same defendants by alleging the same facts.'"7

A particular type of pleading that has drawn special attention
from the courts is the pro se pleading.' ° The Fifth Circuit has recog-
nized the special treatment accorded pro se pleadings and has held
that while complaints drafted by attorneys are to be construed liber-
ally, pro se complaints are to be construed even more liberally.09

The standard the Fifth Circuit adheres to in interpreting pro se
pleadings is one of "common sense.""' 0

F. Parties

1. Indispensable Parties

An indispensable party is a party who is so necessary to the
action that the suit should be dismissed if he cannot be joined.", in
Harrell & Sumner Contracting Co. v. Peabody Peterson Co.," 2 the
Fifth Circuit dealt with the indispensable party issue and the valid-
ity of an assignment made by such a party to avoid being indispen-
sable. Here, plaintiff brought suit seeking payment for services both
it and Tackett Construction Company rendered as joint venturers.

105. 554 F.2d 1353 (5th Cir. July, 1977).
106. Id. at 1359.
107. Id. See also McArthur v. Southern Airways, Inc., 556 F.2d 298 (5th Cir. July, 1977)

(dealing with the application of FED. R. Civ. P. 15 in a class action suit; see note 176 infra
and accompanying text); Mann v. Adams Realty Co., 556 F.2d 288 (5th Cir. July, 1977)
(dealing with FED. R. Civ. P. 8).

108. See generally Survey-Civil Procedure, 8 TEx. TECH L. Rzv. 977 (1977).
109. See Craft v. Texas Bd. of Pardons & Paroles, 550 F.2d 1054 (5th Cir. Apr., 1977);

Hepperle v. Johnston, 544 F.2d 201 (5th Cir. Dec., 1976); United States ex rel. Simmons v.
Zibilich, 542 F.2d 259, (5th Cir. Nov., 1976); Shaw v. Briscoe, 541 F.2d 489 (5th Cir. Oct.,
1976), cert. denied, 430 U.S. 933 (1977).

110. United States ex rel. Simmons v. Zibilich, 542 F.2d 259, 260 (5th Cir. Nov., 1976).
111. See LAW OF FEDERAL CoUmTS, supra note 2, § 70, at 334; 13 FEDERAL PRACTICE AND

PROCEDURE, supra note 2, §§ 3561-64, at 389-430.
112. 546 F.2d 1227 (5th Cir. Feb., 1977).
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One month before plaintiff filed suit, Tackett allegedly assigned all
of its right and interest in the subject matter of the suit to plaintiff.
Nevertheless, the district court dismissed the suit, holding that
Tackett was an indispensable party and that its presence would
destroy diversity of citizenship."' The Fifth Circuit, in upholding
the district court's ruling, cited the rule that joint obligees are indis-
pensable parties in an action to enforce an obligation."4 Hence,
without a valid assignment, Tackett was an indispensable party.
The Fifth Circuit went on to find that the assignment was collu-
sively made or joined to invoke the jurisdiction of the court."5 In
reaching this conclusion, the court noted that Tackett had specifi-
cally retained the right to one-half of the proceeds of the work per-
formed.'' 6

2. Intervention

Where a party is not indispensable, he may, nonetheless, have
a right to intervene. The right to intervene in an action is governed
by rule 24 of the Federal Rules of Civil Procedure," 7 and it is signifi-
cant to point out that both rule 24(a), dealing with intervention of
right, and rule 24(b), dealing with permissive intervention, begin
with the words "upon timely application.""118 Thus, one's right to
intervene initially depends upon the timeliness of the application
although timeliness is not defined anywhere in the rules. The deter-
mination of timeliness is within the sound discretion of the trial
judge,"' and the rules do not specify the guidelines or factors the
trial judge is to consider in determining the timeliness of an applica-
tion for intervention.

The Fifth Circuit in Stallworth v. Monsanto Co.' 0 articulated
four specific guidelines for trial judges to follow in their determina-
tion of timeliness for intervention purposes. The four guidelines are
as follows: (1) the time the intervenor has knowledge of his interest

113. Id. at 1228.
114. Id. at 1229.
115. Id.
116. Id.
117. See LAW OF FEDERAL Cou Ts, supra note 2, § 75, at 369-74; 7A FEDERAL PRACTICE

AND PROCEDURE, §§ 1901-23, at 464-634. See also note 48 supra and accompanying text in
relation to Fawvor v. Texaco, Inc., 546 F.2d 636 (5th Cir. Feb., 1977) (dealing with jurisdiction
of a rule 14 third-party practice case).

118. FED. R. Ctv. P. 24(a) & (b).
119. Stallworth v. Monsanto Co., 558 F.2d 257, 263 (5th Cir. Aug., 1977).
120. 558 F.2d 257 (5th Cir. Aug., 1977).

910 [Vol. 9:895



CIVIL PROCEDURE

in the case;'' (2) the amount of prejudice to the existing litigants;'
(3) the prejudice to the intervenor if intervention is refused;2 3 and
(4) the existence of unusual circumstances. 124

The standard for determining at what point the intervenor has
knowledge is that time the intervenor actually knew or should have
known of his interest in the case rather than the time at which the
intervenor becomes aware of the pendency of the case.' 5 The court
in Stallworth also pointed out that it is not every prejudice that is
relevant in connection with the second factor; it is only that preju-
dice resulting from the intervenor's failure to request intervention
as soon as he should have known of his interest in the case.' 6 The
prejudice to the intervenor is that prejudice which he may suffer if
his request for intervention is denied.'"2 Finally, the unusual circum-
stances guideline is a catch-all factor that any of the parties can use
to show that the application was timely or untimely. 2

1

In Stallworth, the Fifth Circuit found factors one, two, and four
in favor of the intervenor; hence, the court found the application for
intervention to be timely.' 29 In reaching this conclusion, the
Stallworth court had to distinguish United States v. Alleghaney-
Ludlum Industries30 and United States v. United States Steel
Corp., '3 two cases the Fifth Circuit decided last term and in which
the court ruled that the applications for intervention were un-
timely.' 2 In Alleghaney, the would-be intervenors waited some nine
months after they had knowledge of a consent decree before apply-
ing for intervention. The Fifth Circuit found the application for
intervention to be dilatory, and no reason was asserted for the
delay.' 33 In United States Steel Corp., the would-be intervenors
waited almost one year from the time they had knowledge of two
consent orders. In that case, the Fifth Circuit also found no unusual
circumstances and held that the existing litigants would be greatly

121. Id. at 264 (emphasis added).
122. Id. at 265 (emphasis added).
123. Id. (emphasis added).
124. Id. at 266 (emphasis added).
125. Id. at 264.
126. Id. at 265.
127. Id. at 266.
128. Id.
129. Id. at 267.
130. 553 F.2d 451 (5th Cir. June, 1977).
131. 548 F.2d 1232 (5th Cir. Mar., 1977).
132. Stallworth v. Monsanto Co., 558 F.2d 257, 267-68 (5th Cir. Aug., 1977).
133. United States v. Alleghaney-Ludlum Indus., 553 F.2d 451, 453 (5th Cir. June,

1977).
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prejudiced if intervention were allowed.' 3
1 Hence, the Stallworth

court had little trouble distinguishing the above two cases in rela-
tion to the timeliness issue. 3

1

After concluding that the application was timely, the court
then had to determine whether the other requirements of rule
24(a)(2) or 24(b)(2) were also met. The additional requirements
under rule 24(a)(2) are as follows: (1) the intervenor must claim an
interest in the subject matter of the action; (2) the intervenor's
interest must be impaired or impeded if intervention is refused; and
(3) the intervenor's interest must not be able to be adequately repre-
sented by the existing litigants in the absence of intervention. 3 The
Fifth Circuit found the last two requirements to be clearly met but
could not determine whether the first requirement was met from the
present state of the record.'37 On remand, the district court was to
determine whether the intervenor claimed an interest in the subject
matter of the litigation.

Even if a party fails to obtain intervention as a matter of right
under rule 24(a), he still may meet the requirements of permissive
intervention under rule 24(b)(2). These requirements are twofold:
(1) the court must find a common question of law or fact, and (2)
the district court, through exercise of its discretion, must decide
that intervention should be allowed.'36 Because the district court
had applied incorrect legal standards in holding that the timeliness
requirement had not been met in Stallworth, the Fifth Circuit re-
manded the case in light of its opinion so that the district court
could determine whether the other requirements of rule 24 were
met. 39

3. Consolidation

If parties fail to intervene in a suit and instead institute a
separate suit, the court, under rule 42(a), may order consolidation
of such actions if they involve a common question of law or fact. In

134. United States v. United States Steel Corp., 548 F.2d 1232, 1235-36 (5th Cir. Mar.,
1977).

135. See also Securities & Exch. Comm'n v. Tipco Inc., 554 F.2d 710 (5th Cir. June,
1977) (intervention denied where allowing intervention would have delayed distribution of
assets for several months in receivership proceedings).

136. Stallworth v. Monsanto Co., 558 F.2d 257, 268 (5th Cir. Aug., 1977).
137. Id.
138. Id. at 269.
139. Id. at 270.
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the case of In re Air Crash Disaster,"' the Fifth Circuit considered
the propriety of consolidation under rule 42(a) and pointed out that
the district court's managerial power is especially strong and flexi-
ble in consolidation cases.' In addition, the court noted that the
district court's exercise of these powers may take precedence over
the desires of the litigants.4 2 The court, therefore, reaffirmed the
strong policy in the Fifth Circuit of encouraging consolidation to
avoid wasting judicial time and to promote trial convenience and
economic savings.4 3

G. Class Actions

Several important class action decisions were handed down by
the Fifth Circuit last term. The Fifth Circuit thus continued its
tradition of being the catalytic federal court of appeals in the class
action area.' 4 One case, East Texas Motor Freight Systems, Inc. v.
Rodriguez, '" was appealed to the United States Supreme Court.
Because the case raised several important questions, it will be con-
sidered first.

In Rodriguez, Mexican-American plaintiffs alleged racial and
ethnic employment discrimination by their employers and the un-
ions'46 in violation of the Civil Rights Act of 1964.1 7 Although plain-
tiffs designated their cause a class action, they did not make a pre-
trial motion to certify the cause as a class action pursuant to rule

140. 549 F.2d 1006 (5th Cir. Apr., 1977). See LAW OF FEDERAL COURTS, supra note 2, §
97, at 483-84; 9 FEzRAL PRACTICE AND PROCEDURE, supra note 2, §§ 2381-86, at 252-76.

141. In re Air Crash Disaster, 549 F.2d 1006, 1013 (5th Cir. Apr., 1977).
142. Id. at 1013-14.
143. Id. For other cases in this area decided last term by the Fifth Circuit see Aetna

Life & Cas. Co. v. Spain, 556 F.2d 747 (5th Cir. July, 1977) (jurisdiction of an interpleader
action on appeal); United States v. Allegheny-Ludlum Indus., 546 F.2d 1249 (5th Cir. Feb.,
1977) (denial of motion to intervene is not a final appealable order); Associated Indus., Inc.
v. Train, 543 F.2d 1159 (5th Cir. Dec., 1976) (State of Alabama's motion to intervene denied
because Environmental Protection Agency adequately represented the State's interest).

144. See, e.g., Calhoun v. Cook, 522 F.2d 717 (5th Cir. 1975); Rodriquez v. East Texas
Motor Freight Sys., Inc., 505 F.2d 40 (5th Cir. 1974), rev'd on other grounds, 431 U.S. 395
(1977); Pettway v. American Cast Iron Pipe Co., 494 F.2d 211 (5th Cir. 1974); Huff v. N.D.
Cass Co., 485 F.2d 710 (5th Cir. 1973); Bing v. Roadway Express, Inc., 485 F.2d 441 (5th Cir.
1973); Johnson v. Georgia Highway Express, Inc., 417 F.2d 1122 (5th Cir. 1969); Oatis v.
Crown Zellerbach Corp., 398 F.2d 496 (5th Cir. 1968).

145. 431 U.S. 395 (1977). See LAW OF FEDERAL COURTS, supra note 2, § 72, at 344-57; 7
FEDERAL PRACTICE AND PROCEDURE, supra note 2, §§ 1751-71; 7A FEDERAL PRACTICE AND PROCE-
DURE, supra note 2, §§ 1772-84. See also Developments in the Law-Class Actions, 89 HARV.
L. REV. 1318 (1976); Comment, 10 U. RICH. L. REv. 325 (1976).

146. East Texas Motor Freight Sys., Inc. v. Rodriquez, 431 U.S. 395, 398-400 (1977).
147. 42 U.S.C. § 1981 (1970); Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-

2000e-17 (1970).
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23, and the district court did not certify the cause on its own initia-
tive.1' The Fifth Circuit on appeal, however, certified the action,
found the company and union liable for discrimination, and re-
versed the district court. 49

The Supreme Court granted certiorari and reversed the Fifth
Circuit for "certifying a class in this case, for the simple reason that
it was evident by the time the case reached the court that the named
plaintiffs were not proper class representatives under Rule 23(a).' 150

In reaching this conclusion, the Supreme Court pointed out that the
failure of the named plaintiffs to move for class certification was a
definite indication of whether the named plaintiffs would "fairly
and adequately protect the interests of the class.'"'5 Important ques-
tions expressly reserved by the Supreme Court in Rodriquez were
whether a court of appeals should ever certify a class in the first
instance 52 and whether a district court has an independent obliga-
tion to determine whether an action should proceed as a class ac-
tion.'53 Because the Supreme Court reserved this latter issue, the
validity of the Fifth Circuit's holding that a district court does have
an independent obligation to determine the maintainability of a
class action without the benefit of a motion by any of the parties is
uncertain.154

The question was again encountered by the Fifth Circuit in
Satterwhite v. City of Greenville,'5 5 a case that was initially decided
before the Supreme Court's decision in Rodriquez. The Fifth Circuit
in Satterwhite, relying on Huff v. N.D. Cass Co.,'5" originally held,
before it withdrew its opinion, that the named plaintiff could pro-
ceed as the representative in the class action even though her-indi-

148. East Texas Motor Freight Sys., Inc. v. Rodriquez, 431 U.S. 399, 399 (1977).
149. Rodriquez v. East Texas Motor Freight Sys., Inc., 505 F.2d 40 (5th Cir. 1974),

rev'd on other grounds, 431 U.S. 395 (1977).
150. East Texas Motor Freight Sys., Inc. v. Rodriquez, 431 U.S. 395, 403 (1977).
151. Id. at 405, citing FED. R. Ctv. P. 23(a).
152. Id. at 403.
153. Id. at 405.
154. See note 149 supra and accompanying text.
155. 557 F.2d 414 (5th Cir. Aug., 1977) (initial opinion previously withdrawn).
156. 485 F.2d 710 (5th Cir. 1973). See generally Vestal, Civil Procedure, 6 TEx. TECH

L. REV. 467(1975); Note, 11 Hous. L. REV. 732 (1974). It should be noted that the Satterwhite
court discussed the possibility that the Supreme Court in Rodriquez may have overruled the
Huff case. The Fifth Circuit, however, finally came to the conclusion that Huff was not
intended to be overruled by the Supreme Court. The Fifth Circuit reasoned that the overrul-
ing of Huff would be inconsistent with the Supreme Court's approving citation of Moss v.
Lane Co., 471 F.2d 853 (4th Cir. 1953) in 431 U.S. 395, 406 n.12. The Fifth Circuit claimed
the Moss case is very similar to Huff.
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vidual sex discrimination claim was dismissed."7 The defendant
city petitioned for rehearing, claiming that the decision violated the
case or controversy requirement of Article III of the United States
Constitution,' a claim to which the Huff court did not address
itself.

On rehearing, the Fifth Circuit in Satterwhite found it unneces-
sary to resolve the questioned validity of its prior rulings. Instead,
the court distinguished the Rodriquez case by pointing out that the
plaintiffs in Rodriquez never seriously put the class question into
issue while the plaintiff in Satterwhite made a formal motion for
class action with a supporting brief, thereby clearly invoking rule
23.'15 The court further noted that once certification is put in issue,
the district court's supervisory powers include a duty to hold an
evidentiary hearing on the issue where a general dispute exists re-
garding the certification issue.8 °

The court in Satterwhite also dealt with defendant's argument
that no case or controversy existed. In considering this contention,
the Fifth Circuit began with an analysis of Sosna v. Iowa'"' and
Franks v. Bowman Transportation Co.' The holding of these two
Supreme Court decisions is that once the class is certified, it then
has a separate legal status even after the plaintiff's individual claim
becomes moot.'8 3 The question then presented is whether the class
still has a personal stake in a live controversy. If it does, Article III
is no longer a bar. At this point, the issue to be determined is
whether the named plaintiff, whose individual claim is moot, can
fairly and adequately protect the interests of a certified class that
is involved in a live controversy or, if the plaintiff cannot, whether
there is another plaintiff that can represent the class.'

However, unlike Sosna and Franks, the district court in
Satterwhite refused certification. The critical issue in Satterwhite,
therefore, was whether the district court was correct in its refusal.'65

157. See Satterwhite withdrawn opinion.
158. Satterwhite v. City of Greenville, 557 F.2d 414, 416 (5th Cir. Aug., 1977).
159. Id. at 419 n.15.
160. Id. at 420. See generally Comment, 47 TUL. L. REv. 1005 (1973); Comment,

Continuation and Representation of Class Actions Following Dismissal of the Class
Representation, 1974 DUKE L.J. 573.

161. 419 U.S. 393 (1974).
162. 424 U.S. 747 (1976). See also Developments in the Law-Class Actions, 89 HARV.

L. REv. 1318, 1463-66 (1976).
163. Satterwhite v. City of Greenville, 557 F.2d 414, 417 (5th Cir. Aug., 1977).
164. Id. at 416-18.
165. Id. at 418.
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Judge Godbold, author of the majority opinion for the Fifth Circuit,
was unable to decide this issue because he found nothing in the
record to support or deny certification; the district court's interlocu-
tory order was entered without any fact-finding concerning the req-
uisites of rule 23. 6 Accordingly, the majority held that some eviden-
tiary fact-finding of the issues was necessary before the district
court could grant or deny certification of the action. In its opinion,
the majority emphasized the district court's inherent supervisory
responsibilities relating to class actions and the almost presump-
tively class-based nature of Title VII suits.' 7

On remand, according to the Fifth Circuit, the district court
must first proceed with an evidentiary hearing and decide whether
the class warrants certification. Then, it must determine whether
any of the class members have a personal stake in a live contro-
versy."'6 The majority admitted that they did not perceive any of the
class members as having such a personal stake but, nevertheless,
remanded on this issue because, under the circumstances, the
named plaintiff had had no real opportunity to develop facts that
would sustain the class nature of the suit.'69 The district court on
remand must also determine whether the named plaintiff can jus-
tify her representation of the interest of the class. 7 '

In his dissent"' in Satterwhite, Judge Gee examined the Article
III case or controversy issue using a stricter approach that more
closely followed previous case law precedent. The thrust of Judge
Gee's argument is as follows: "[S]ince certification represents the
birthdate of the class as a jurisprudential entity, the district court's
denial of certification, whether correct or not, means that no class
is present to carry the case after we determine that (plaintiffs)
individual claims are meritless.' 7 2

Judge Gee found support for his argument in Board of School
Commissioners v. Jacobs,7 3 a case in which the plaintiff's claims
became moot and the class was neither properly certified nor pro-
perly identified. Accordingly, the Supreme Court held the entire
case moot. Judge Gee would reverse the Satterwhite decision as

166. Id. at 418-19.
167. Id. at 419-20.
168. Id. at 423.
169. Id. at 422.
170. Id. at 423.
171. Id. at 424 (dissenting opinion).
172. Id. at 425 (emphasis added).
173. 420 U.S. 128 (1975).
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rendered by the Fifth Circuit, but at the same time he pointed out
that if "someone else steps forward" on behalf of the class, the
district court would then have ample guidance to consider correctly
the class-representative issue. '4

The Jacobs case, however, is distinguishable from the
Satterwhite case. In Jacobs, the district court apparently never
reached the certification issue; that is, it neither granted nor refused
certification. In Satterwhite, however, the district court refused cer-
tification, hence, the critical issue was the correctness of the district
court's action in refusing certification. If the district court's action
in refusing certification was incorrect, then there would be a class
present to carry forward the cause of action. If refusal of certification
was correct, then, according to Jacobs, there would be no class and
the entire case would be moot. Therefore, contrary to Judge Gee's
belief, it is extremely important whether or not the district court's
certification decision is valid. If the district court's ruling was incor-
rect and this fact made no difference, as Judge Gee suggested in his
dissenting opinion,'75 it would appear that a district court could
decide the issue of certification without any statutory or formal
guidance and thereby block any class action it desired, including
those that would be found to have merit if there were an evidentiary
hearing. It is not the privilege of courts to discount and ignore viable
causes of action without providing adequate safeguards for litigants.
This is especially true in class actions and Title VII claims because
of the numerous litigants involved. Hence, the determination of
whether a class should be certified or not is an important ruling and
one which should not be made without the benefit of an evidentiary
hearing. The major repercussion of Satterwhite, thus, is the addi-
tional requirement of an evidentiary hearing before certification of
a class is granted or denied.

McArthur v. Southern Airways, Inc. "I also involved an alleged
sex discrimination suit. In this case, the district court allowed the
plaintiff employees to delete their class action claims prior to the
filing of a responsive pleading. 7 The lower court also permitted the
employees to enter into a compromise settlement without first pro-
viding notice of the settlement to the class members.' The Fifth

174. Satterwhite v. City of Greenville, 557 F.2d 414, 426 (5th Cir. Aug., 1977) (dissent-
ing opinion).

175. See notes 171 and 172 supra and accompanying text.
176. 556 F.2d 298 (5th Cir. July, 1977).
177. Id. at 301.
178. Id.

1978] 917



TEXAS TECH LAW REVIEW

Circuit concluded that rule 15(a), dealing with the right to amend
a complaint (in this case, to delete the class claims), cannot be
applied in such a way as to circumvent the mandatory notice re-
quirements of rule 23(e).'7 Hence, rule 23(e) clearly controls and
requires the district court to give notice of a proposed dismissal or
settlement to all members of the class.'80 The Fifth Circuit held
therefore that the amendment was not properly allowed.

In E.E.O.C. v. D.H. Holmes Co.'"' the Fifth Circuit faced a
case of first impression that presented two major issues. These two
issues were whether this particular suit brought by E.E.O.C. was in
fact a class action and whether E.E.O.C. is governed by rule 23 just
as any other plaintiff.'8 2 The district court answered both of these
questions in the affirmative. ' The Fifth Circuit concluded that a
class action clearly existed in this case after an investigation of the
following: (1) E.E.O.C.'s very broad pleadings, (2) E.E.O.C.'s gen-
eral request for relief, (3) E.E.O.C.'s discovery, (4) E.E.O.C.'s ac-
tion in resisting defendant's motion to dismiss the class action, and
(5) E.E.O.C.'s admission, on appeal, that this was a class action." 4

In determining whether E.E.O.C. was governed by rule 23, the
Fifth Circuit considered the following: (1) statutory language, (2)
legislative history of Title VII and rule 23, and (3) the Federal Rules
of Civil Procedure.' 5 This investigation by the Fifth Circuit revealed
nothing that would indicate that E.E.O.C. was exempt from the
rule 23 requisites. The circuit court also pointed out that it was
Congress that gave E.E.O.C. standing to sue, that the E.E.O.C. was
a real party in interest, and that it was a rule 23 member of the
class.' 86 The Fifth Circuit, by rendering this decision, became the
first federal court of appeals to hold that E.E.O.C. is required to
follow rule 23. The decision, therefore, should be a starting point in
resolving the conflict between those federal district courts that hold
that E.E.O.C. must adhere to rule 23 and those that hold that
E.E.O.C. should receive special treatment and not be limited by
rule 23 constraints. 87

179. Id. at 303.
180. FED. R. Civ. P. 23(e).
181. 556 F.2d 787 (5th Cir. July, 1977).
182. Id. at 788-89.
183. Id. at 789.
184. Id. at 793.
185. Id. at 794-95.
186. Id. at 795.
187. See E.E.O.C. v. D.H. Holmes Co., 556 F.2d 787, 789 n.2 (5th Cir. July, 1977) for a

listing of cases.
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In Hitt v. Nissan Motor Co.,' the Fifth Circuit was concerned
with the notice requirement under rule 23. Guided by three United
States Supreme Court cases,'18 the Fifth Circuit concluded that the
"best notice practicable under the circumstances,"' 90 as required by
rule 23(c)(2), depends upon the information available to the parties
about each particular member.' The circuit court went on to say
that the reasonable effort standard of rule 23(c)(2) varies according
to the "anticipated results, costs, and am ount involved."'92 The Hitt
court also discussed the substantive aspects of the notice required
under rule 23(c)(2). Such notice "must contain information that a
reasonable person would consider to be material in making an in-
formed, intelligent decision of whether to opt out or remain a mem-
ber of the class and be bound by the final judgment."'9 3

In Hitt, the notice requirement was a rather formidable obsta-
cle to the plaintiffs because there were some 371,000 possible class
members.' 4 The Fifth Circuit, making some reference to the Su-
preme Court's treatment of the notice requirement in Eisen v. Carli-
sle & Jacquelin'5 (where there were 2,250,000 class members that
required notice), stated that as a general rule the plaintiff must
initially bear the cost of notice to the class.' The court also pointed
out that both plaintiffs and defendants may be ordered by the dis-
trict court to compile the necessary information for the identifica-
tion of absentee class members.'97 In connection with this, the Hitt
court'98 cited the recent Fifth Circuit case of Gordan v. Eastern
Airlines9 ' for the proposition that the district court is the manager
of the class action with authority to make the necessary and perti-
nent orders for the conduct of the action.?

188. 552 F.2d 1088 (5th Cir. May, 1977).
189. Id. at 1097-98 citing Eisen v. Carlisle & Jacquelin, 417 U.S. 156 (1974); Schroeder

v. New York, 371 U.S. 208 (1962); and Mullane v. Central Hanover Bank & Trust Co., 339
U.S. 306 (1950).

190. Hitt v. Nissan Motor Co., 552 F.2d 1088, 1097 (5th Cir. May, 1977), citing FED. R.
Civ. P. 23(b)(3).

191. Hitt v. Nissen Motor Co., 552 F.2d 1088, 1097 (5th Cir. May, 1977).
192. Id. at 1099.
193. Id. at 1105.
194. Id. at 1092.
195. 417 U.S. 156 (1974).
196. Hitt v. Nissan Motor Co., 552 F.2d 1088, 1101 (5th Cir. May, 1977).
197. Id.
198. Id. at 1102.
199. 549 F.2d 1006, 1012 n.8 (5th Cir. Apr., 1977).
200. The Fifth Circuit decided other less important cases relating to class actions this

past term that deserve some cursory comments. In Robinson v. Union Carbide Corp., 544 F.2d

1978]



TEXAS TECH LAW REVIEW [Vol. 9:895

H. Discovery

Parties to a lawsuit generally comply with the discovery pro-
cess. This is possibly because they recognize and respect the import-
ance of this phase of the trial. Nevertheless, at times the discovery
process becomes controversial and the subject of a court opinion.20 '

For instance, in Emerick v. Ferrick Industries, Inc., 202 a discov-
ery order was initially entered in June, 1975, and in July, 1975,
defendant was ordered to comply within five days. Nonetheless, he
still had not completely complied by November. The district court
had held that the defendant's conduct in failing to comply with the
discovery order was in flagrant disregard of the court's orders and,
therefore, entered judgment for plaintiffs. 20 3 On appeal, the Fifth
Circuit held that the district court did not abuse its discretion in
striking defendant's pleadings and entering judgment for plaintiff.20

1

The Fifth Circuit found the defendant's argument, that it was un-
able to comply with the plaintiff's request for "ledgers and journals"
because defendant did not keep such entries, unpersuasive because
this argument was not made until November, 1975.205

In contrast, however, in Familias Unidas v. Briscoe, 201 the Fifth

1258 (5th Cir. Jan., 1977), the court dealt with rule 23(c)(2), which provides that class
members have the right to opt out of the class if they so desire. Since Robinson was a Title
VII case, the bifurcated procedure was utilized whereby liability is determined first and then
relief is separately determined. The Fifth Circuit held that in such a case the class members
were not required to opt in or opt out before the liability determination.

Guerine v. J & W Inv., Inc., 544 F.2d 863 (5th Cir. Jan., 1977), involved the application
of rule 23(c)(1), which requires the district court to cautiously investigate the adequacy of
representation in class actions. In Guerine, plaintiffs' lack of diligence caused the district
court to enter a decertification order. The Fifth Circuit determined that the district court
erred in not granting an evidentiary hearing on plaintiffs motion for rehearing, which set
forth allegations of justiciable reasons for plaintiffs lack of diligence.

Blum v. Morgan Guar. Trust Co., 539 F.2d 1388 (5th Cir. Oct., 1976), involved a share-
holder's derivative action where the named plaintiff was estopped in his individual claim
because he bought stock with knowledge of the wrongs of which he complained. The named
plaintiff was also deemed not able to represent the claims of the class because he had personal
litigation with the defendant. Based on these two grounds, the Fifth Circuit, therefore, af-
firmed the district court's granting of defendant's motion to dismiss.

See also Shaw v. Briscoe, 541 F.2d 489 (5th Cir. Oct., 1976), cert. denied, 430 U.S. 933
(1977), where an attempted pro se class action was dismissed as a result of the holding in
Brown v. Lundgren, 528 F.2d 1050 (5th Cir. 1976), cert. denied, 429 U.S. 917 (1976).

201. See LAw or FEDERAL CouRTS, supra note 2, §§ 81-90, at 398-443; 8 FEDERAL PRACTICE

AND PROCEDURE, supra note 2, §§ 2007-34.
202. 539 F.2d 1379 (5th Cir. Oct., 1976).
203. Id. at 1381.
204. Id.
205. Id. at 1380-81.
206. 544 F.2d 182 (5th Cir. Dec., 1976).
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Circuit held that the district court had abused its discretion under
rule 37(b)(2)(C) in dismissing plaintiff's case for failure to comply
with a discovery order. In this case, the court reinforced the view
that good faith is relevant to a court's consideration in making
discovery orders and imposing sanctions for failure to comply with
such orders.'"7

I. Preliminary Bars

1. Dismissal

Even though a party has acquired the court's jurisdiction, has
proper venue, and has the correct parties before the court, there still
may be other preliminary bars to his cause of action. One of these
bars is a rule 12(b)(6) dismissal. The Fifth Circuit last term reaf-
firmed the "universal rule so often forgotten or overlooked"208 that
is applied to a rule 12(b)(6) dismissal. This classic rule is best stated
as follows: "a motion to dismiss for failure to state a claim should
not be granted unless it appears to a certainty that the plaintiff
would not be entitled to recover under any state of facts which could
be proved in support of his claim." 209

The court also dealt with a rule 41 dismissal without prejudice.
In a situation in which a prisoner sued the Director of Corrections
without making any allegations in his complaint against the direc-
tor, the case was dismissed without prejudice due to the "federal
policy of deciding cases on the basis of substantive rights rather
than technicalities." ' 10 The Fifth Circuit reiterated last term that a
plaintiff has an absolute right, under rule 41(a)(1), to a dismissal

207. Id. at 192. Compare Societe Int'l Pour Participation Industrielles et. Commer-
ciales, S.A. v. Rogers, 357 U.S. 197 (1955). The Fifth Circuit last term decided other less
important cases relating to discovery. See Pittman v. E.I. duPont de Nemours & Co., 552
F.2d 149 (5th Cir. May, 1977) (court refused to compel answers in a class action suit);
Eastland v. T.V.A., 553 F.2d 364 (5th Cir. Feb., 1977) (discovery rules should be even more
liberally construed in title VII cases); Perel v. Vanderfard, 547 F.2d 278 (5th Cir. Feb., 1977)
(limiting discovery); In re Yam Processing, 541 F.2d 1127 (5th Cir. Nov., 1976) (ambiguous
interrogatory).

208. Quinonez v. National Ass'n of Sec. Dealers, Inc., 540 F.2d 824, 826 (5th Cir. Oct.,
1976).

209. Id. at 826-27, quoting Cook & Nichol, Inc. v. The Plimsoll Club, 451 F.2d 505, 506
(5th Cir. 1971). See also Robinson v. Price, 553 F.2d 918 (5th Cir. June, 1977); Hepperle v.
Johnston, 544 F.2d 201 (5th Cir. Dec., 1976); Stephenson v. Gaskins, 539 F.2d 1066 (5th Cir.
Sept., 1976) (sheriff's immunity not absolute; dismissal solely on ground of such immunity
was error).

210. Hines v. Wainwright, 539 F.2d 433, 434 (5th Cir. Sept., 1976).
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without prejudice where he moves for such dismissal before the
defendant files an answer or a dismissal motion."'

2. Summary Judgment

Another preliminary bar is the motion for summary judgment.
Although there were no landmark decisions handed down by the
Fifth Circuit last term in the summary judgment area, the Fifth
Circuit did reaffirm some important general principles that merit
attention. For instance, after the commencement of an action, rule
56(a) permits any party to move for a summary judgment at any
time after the expiration of twenty days .2 A motion for summary
judgment, however, will only be granted if it appears from the
pleadings, depositions, answers to interrogatories, and admissions
on file that no genuine dispute or issue exists as to any material fact
and that such facts exist that entitle the moving party to judgment
as a matter of law.21

1 Or stated another way, "summary judgment
should be granted only when it is quite clear what the truth is ....
Thus if reasonable minds could reach different conclusions and in-
ferences from the evidence, the court must submit the case to the
jury. 215 Therefore, summary judgment is appropriate where only
questions of law are in controversy.21 1

In order to determine whether a genuine dispute exists as to any
material fact, it is first necessary to analyze the legal result sought.

211. Carter v. United States, 547 F.2d 258, 259 (5th Cir. Feb., 1977). See also Alabama
State Tenants Organization v. Bass, 549 F.2d 961 (5th Cir. Mar., 1977) (dismissal without
prejudice to allow plaintiffs to refile if defendants do not comply with applicable laws in
future); Shaw v. Estelle, 542 F.2d 954 (5th Cir. Nov., 1976) (prisoner's suit dismissed without
prejudice for failure to prosecute).

212. See LAw oF FEDERAL CouRTs, supra note 2, § 99, at 491-97; 10 FEDERAL PRACTICE

AND PROCEDURE, supra note 2, §§ 2711-42, at 364-743.
213. Southern Pac. Transp. Co. v. National Molasses Co., 540 F.2d 213 (5th Cir. Oct.,

1976).
214. Maxon v. Estelle, 558 F.2d 306 (5th Cir. Aug., 1977); Irwin v. United States, 558

F.2d 249 (5th Cir. Aug., 1977); Clark v. West Chem. Prods. Inc., 557 F.2d 1155 (5th Cir. Aug.,
1977); Central Oil & Supply Corp. v. United States, 557 F.2d 511 (5th Cir. Aug., 1977); Clark
v. Olinkraft Inc., 556 F.2d 1219 (5th Cir. Aug., 1977); Baw Mfg. Co. v. Slaks Fifth Ave. Ltd.,
547 F.2d 928 (5th Cir. Feb., 1977); Patton v. King, 544 F.2d 827 (5th Cir. Jan., 1977); Scott
Paper Co. v. Adair Truck & Equip. Co., 542 F.2d 1257 (5th Cir. Dec., 1976); Kellerman v.
Askek, 541 F.2d 1089 (5th Cir. Nov., 1976); Southern Pac. Transp. Co. v. National Molasses
Co., 540 F.2d 213 (5th Cir. Oct., 1976); Nardone v. Reynolds, 538 F.2d 1737 (5th Cir. Sept.,
1976).

215. Rodriquez v. Ritchey, 539 F.2d 394, 401 (5th Cir. Sept., 1976), rehearing granted
on other grounds, 556 F.2d 1185 (5th Cir. Aug., 1977), quoting Croley v. Matson Navigation
Co., 434 F.2d 73, 76 (5th Cir. 1970).

216. International Ass'n of Machinists v. Texas Steel Co., 538 F.2d 1116 (5th Cir. Sept.,
1976), cert. denied, 429 U.S. 1095 (1977).
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It is then necessary to determine what facts must be established to
accomplish that result."7 The burden is on the moving party to
recognize facts that are necessary for the opponent's case and then
to show that no genuine dispute exists as to any material fact.'"8 The
moving party, therefore, has the burden of establishing that there
is "not the slightest doubt as to the facts and that only the legal
conclusion remains to be resolved." ''1 The non-moving party is also
entitled to the benefit of any reasonable doubt in the determination
of whether any material fact is in dispute.220 Hence, the non-moving
party has the advantage of having all the evidence, including infer-
ences, viewed in his favor. 22

1

Where the moving party supports his summary judgment mo-
tion with affidavits or admissions, the non-moving party must also
present affidavits or admissions sufficient to create a genuine dis-
pute of a material fact.22 In other words, pleadings alone will not
suffice to avoid summary judgment where the moving party had
filed proper affidavits. 23 An affidavit must be sworn to in order to
be proper, and if it is not so verified, the party relying on the affida-
vit must state reasons why a proper affidavit response was not possi-
ble. Otherwise, an unsworn affidavit acts as no response under rule
56(e) .24

3. Default Judgment

Default judgments under rule 55 are a drastic remedy and cau-
tion should be exercised by courts in granting such judgments.22 5

The non-moving party is entitled to three days written notice of a
default judgment hearing if he has made a rule 55(b)(2) appear-

217. Irwin v. United States, 558 F.2d 249, 251 (5th Cir. Aug., 1977).
218. Id. at 252. See Butler v. First Nat'l Bank, 552 F.2d 1112 (5th Cir. May, 1977);

Kellerman v. Askek, 541 F.2d 1089 (5th Cir. Nov., 1976).
219. Clark v. West Chem. Prods. Inc., 557 F.2d 1155, 1157 (5th Cir. Aug., 1977). See

also Irwin v. United States, 558 F.2d 249, 252-53 (5th Cir. Aug., 1977) (summary judgment
not proper where issues involve state of mind of litigant).

220. Kellerman v. Askek, 541 F.2d 1089, 1092 (5th Cir. Nov., 1976).
221. Irwin v. United States, 558 F.2d 249, 252 (5th Cir. Aug., 1977); Baw Mfg. Co. v.

Slaks Fifth Ave. Ltd., 547 F.2d 928, 930 (5th Cir. Feb., 1977).
222. Golden Oil Co. v. Exxon Co., 543 F.2d 548, 551 (5th Cir. Dec., 1976); Poster Exch.

Inc. v. National Screen Servs. Corp., 542 F.2d 255, 256 (5th Cir. Nov., 1976).
223. Golden Oil Co. v. Exxon Co., 543 F.2d 548, 551 (5th Cir. Dec., 1976).
224. Oglesby v. Terminal Transport Co., 543 F.2d 1111, 1112-13 (5th Cir. Dec., 1976).
225. Davis & Co., P.C. v. Fedder Data Center, 556 F.2d 308, 309 (5th Cir. July, 1977).

See LAW OF FEDERAL COURTS, supra note 2, § 98, at 489; 10 FERAL PRACTICE AND PROCEDURE,

supra note 2, §§ 2681-2700.
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ance,226 and this appearance is most often made by filing an answer.
However, the notice requirement has also been found to apply where
no answer was filed as a result of a misunderstanding concerning
who was to obtain local counsel. For instance, in one case the non-
moving party telephoned and sent a letter to the moving party
expressing an intent to defend the lawsuit. The moving party's law-
yer said he would consult his client. Then, without notifying the
non-moving party, the moving party obtained a default judgment."'
The Fifth Circuit, however, found that the moving party's failure
to notify the non-moving party of the default judgment was grounds
for setting aside the judgment under rule 60.228

Gerald D. Quast

TRIAL AND APPELLATE PROCEDURE

I. TRLAL PROCEDURE

A. Additional Bars to Litigation

1. Res Judicata and Collateral Estoppel

Res judicata and collateral estoppel are judicial doctrines that
operate to end needless and repetitive litigation.' The doctrine of res
judicata makes a final, valid judgment on the merits an absolute bar
to relitigation of the same cause of action by the same parties or by
their privies.2 Res judicata, therefore, acts as a bar to all claims or
defenses that could have been asserted by the parties, regardless of
whether such claims or defenses were actually litigated or deter-
mined.3 Collateral estoppel operates to estop the parties or their
privies from relitigating in a subsequent different action any mat-
ters necessarily determined in the prior judgment on the merits.4

226. FED. R. CIV. P. 55(b)(2).
227. Davis & Co., P.C. v. Fedder Data Center, 556 F.2d 308, 309 (5th Cir. July, 1977).
228. Id.

1. Southwest Airlines Co. v. Texas Int'l Airlines, 546 F.2d 84, 94, 102-03 (5th Cir. Jan.,
1977), U.S. app. pend; 1B MOORE's FEDERAL PRACTICE 0.405, at 628 (2d ed. 1974).

2. Stevenson v. International Paper Co., 516 F.2d 103, 108-09 (5th Cir. 1975); 1B
MooRE's FEDERAL PRACTICE 0.405, at 624 (2d ed. 1974).

3. Stevenson v. International Paper Co., 516 F.2d 103, 108-09 (5th Cir. 1975); 1B
MOORE's FEDERAL PRACTICE 0.405, at 621-22, 631-32 (2d ed. 1974).

4. 1B MooRE's FEDERAL PRACTICE 0.405, at 621-22, 633-34 & 0.441, at 3777 (2d ed.
1974).

[Vol. 9:895924



CIVIL PROCEDURE

During the current survey period, the Fifth Circuit faced both
simple and complex res judicata problems. For example, in Mays
v. Brent,5 the Fifth Circuit affirmed the dismissal of a federal com-
plaint because the identical cause of action had been previously
adjudicated between the same parties in a state court. As in Mays,
the district court in Dawkins v. Nabisco, Inc.' dismissed one of the
plaintiff's Title VII complaints on res judicata grounds. The Fifth
Circuit, however, found that the earlier complaint was not identical
to the second and, thus, was no bar to the subsequent suit.' The
court commented, though, that the earlier judgment might operate
to collaterally estop the plaintiff from relitigating factual disputes
actually resolved in the prior suit.'

The rationale 10 behind the doctrines of res judicata and collat-
eral estoppel is exemplified in Exhibitors Poster Exchange v. Na-
tional Screen Service Corp." In this case, appellant was asserting
for at least the second time before the Fifth Circuit that a summary
judgment could not have collateral estoppel effect.'2 The Fifth Cir-
cuit granted appellee's rule 38 3 motion for damages for a frivolous
appeal and remanded the case for determination of costs and dam-
ages.'

Another interesting application of the collateral estoppel doc-
trine occurred in Eason v. Weaver. 5 Here, the Fifth Circuit found
that the issue of intoxication of the defendant driver was not a
necessary issue in the prior suit by the plaintiff passenger against
the defendant driver and that it had not been tried. Therefore, the
defendant driver's insurance carrier could assert intoxication as a
defense in plaintiff's subsequent suit against the insurer."

5. 546 F.2d 1154 (5th Cir. Feb., 1977).
6. Id.
7. 549 F.2d 396 (5th Cir. Mar., 1977), cert. denied, 97 S. Ct. 2978 (1977).
8. Id. at 397 n.1.
9. Id. See also Nolen v. Roudebush, 549 F.2d 341, 342 (5th Cir. Mar., 1977) (plaintiff

collaterally estopped in a Privacy Act suit from asserting issues determined in two prior
proceedings).

10. See text accompanying note 1 supra.
11. 543 F.2d 1106 (5th Cir. Dec., 1976), cert. denied, 97 S. Ct. 2651 (1977).
12. Id. at 1106-07.
13. Rule 38 of the Federal Rules of Appellate Procedure provides: "If a court of appeals

shall determine that an appeal is frivolous it may award just damages and single or double
costs to the appellee."

14. Exhibitors Poster Exch. v. National Screen Serv. Corp., 543 F.2d 1106, 1107 (5th
Cir. Dec., 1976), cert. denied, 97 S. Ct. 2651 (1977).

15. 557 F.2d 1202 (5th Cir. Aug., 1977).
16. Id. at 1203-05.
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In one of the most important cases of the survey period,
Southwest Airlines Co. v. Texas International Airlines," the Fifth
Circuit had to determine the effect of public or governmental litiga-
tion on subsequent private litigation.'" The question was whether
the plaintiffs, certain Civil Aeronautics Board carriers, were pre-
cluded from pursuing litigation in state court by an earlier federal
suit between the City of Dallas and Southwest Airlines, Southwest
I, in which the CAB carriers were not parties.'9 Dallas originally
brought suit against Southwest Airlines to enforce a 1968 Regional
Airport Concurrent Bond Ordinance.20

The district court enjoined the state litigation on the ground
that certain Letter Agreements between Dallas and the carriers con-
stituted contractual privity, but the Fifth Circuit rejected that
ground as well as the theory of virtual representation. 2' The Fifth
Circuit found that the carriers were bound by the Southwest Ijudg-
ment because the carriers' legal interests were the same as Dallas'
and because those interests were adequately represented in the ear-
lier litigation. 22 In other words, the relationship between the city as
public enforcers and the airlines as private enforcers was close
enough to preclude the litigation.u In reaching this conclusion, the
court adopted the Restatement of Judgments2' approach as to the
preclusive effect of government litigation = and found that South-
west owed only a general duty to the CAB carriers to obey valid
ordinances, that the carriers were seeking to enforce the same ordi-
nance the City of Dallas had unsuccessfully attempted to enforce,
and that the ordinance did not call for private enforcement. 2 Addi-
tionally, the court found that the due process rights of the carriers
were not violated by such preclusion.Y

17. 546 F.2d 84 (5th Cir. Jan., 1977).
18. Id. at 94-103.
19. Id. at 87-89, 94.
20. Id. at 87.
21. Id. at 96-97.
22. Id. at 97-98, 100.
23. Id. at 97-98.
24. RESTATEMENT (SECOND) OF JUDGMENTS § 85, Comment 85d (Tent. Draft No. 2, 1975).
25. The agency or governmental unit with authority to litigate preempts the individuals

of the public from so litigating. Id.
26. Southwest Airlines Co. v. Texas Int'l Airlines, 546 F.2d 84, 99-101 (5th Cir. Jan.,

1977).
27. Id. at 101-03. The court found the carriers' pecuniary interest in litigation legally

immaterial to the Southwest I judgment. Therefore, Dallas and the carriers shared the same
legal interests. Likewise, the quality of Dallas' representation in Southwest I was adequate
to satisfy due process. Finally, the CAB carriers closely followed Southwest I and attended

926 [Vol. 9:895
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In contrast to the preceding cases, Moch v. East Baton Rouge
Parish School Board28 illustrates that the harshness and inequity
which may result from applying res judicata may sometimes be
alleviated. 2 In Moch, the district court dismissed the plaintiffs'
challenge to the constitutionality of multi-member school districts
on the ground that a 1972 judgment was res judicata of the plain-
tiffs' claim. Plaintiffs argued that a change in judicial law regarding
multi-member districts had occurred after 1972, which would have
affected the result of the 1972 suit." Noting the general rule that
post-judgment changes in legal or factual circumstances usually do
not preclude res judicata effects, 3' the Fifth Circuit recognized that
an occasional exception to the res judicata finality rule should be
made when public policy demands it.

3 The court remanded the case
to the district court to determine whether a change in the law had
clearly occurred and whether application of res judicata would re-
sult in manifest injustice.3

2. Abstention

Like res judicata and collateral estoppel, abstention by a fed-
eral court operates to bar litigation. The doctrine of abstention is a
judge-made doctrine designed to further the efficient operation of
federalism.34 Generally, this doctrine is invoked by a federal court
in one of four situations: (1) to avoid federal constitutional questions
where the decision may be made under state law; (2) to avoid inter-
fering with a state's conduct of its own affairs; (3) to avoid determin-
ing unsettled questions of state law; and (4) to ease a congested
federal docket.3 5

hearings, three carriers submitted amicus briefs, and relitigation would cause inordinate
damage to Southwest and to the judicial system. Id. at 101-02.

28. 548 F.2d 594 (5th Cir. Mar., 1977).
29. See generally 1B MOORE'S FEDERAL PRACTICE 0.405(11)(12) (2d ed. 1974).
30. Moch v. East Baton Rouge Parish School Bd., 548 F.2d 594, 595-96 (5th Cir. Mar.,

1977).
31. Id. at 596-97.
32. Id. at 597-98. The court noted plaintiffs' important constitutional claims, their lack

of a day in court on their first claim, and the possibility that the school board could otherwise
continue its illegal system ad infinitem. Id. at 598.

33. Id. The court stated that if both questions were answered affirmatively, neither res
judicata nor collateral estoppel should preclude the second action. Id. at 598-99.

34. See generally Southwest Airlines Co. v. Texas Int'l Airlines, 546 F.2d 84 (5th Cir.
Jan., 1977).

35. C. WRGrr, HANDBOOK OF THE LAW OF FEDERAL CoURTs § 52, at 218 (3d ed. 1976)
[hereinafter cited as WRIGHT].
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In Brown v. Liberty Loan Corp. ,3 the constitutionality of cer-
tain Florida post-judgment garnishment statutes was assailed suc-
cessfully in district court by plaintiff-appellee Brown. The State of
Florida intervened as a party defendant and argued that abstention
was required because of two possible interpretations of the ques-
tioned statutes which would alter the federal constitutional ques-
tion.37 The Fifth Circuit, however, found such interpretations irrele-
vant to the due process problem, which remained unchanged and
unobviated by either interpretation of the statute. The court stated
that abstention is not required when "it amounts to a deferral to a
state court to apply federal constitutional law to a state statutory
scheme. ' 38 Florida also argued that abstention was applicable be-
cause federalism requires federal courts to avoid interference with
litigation in state courts. 3 The Fifth Circuit, though, held that Flor-
ida had failed to show undue interference by the district court with
any pending state proceedings. 0 Moreover, no important state in-
terests would be preserved by abstention."

The different grounds for abstention were again considered in
Southwest Airlines Co. v. Texas International Airlines.2 In this
case, the district court granted Southwest a preliminary injunction
to prevent relitigation in a state court of issues decided in a 1973
federal judgment." The appellants argued that because the district
court should have abstained in the 1973 proceedings to avoid disrup-
tion of the internal affairs of Texas, the injunction against the pres-
ent state proceedings should be denied because the first federal
decision, or Southwest I, was only a forecast of Texas law not enti-
tled to federal injunctive protection." The Fifth Circuit concluded
that the state suit was an attack on the 1973 federal judgment and
that it would deprive Southwest of the fruits of its "victory" in

36. 539 F.2d 1355 (5th Cir. Oct., 1976), cert. denied, 97 S. Ct. 1588 (1977).
37. Brown v. Liberty Loan Corp., 539 F.2d 1355, 1360 (5th Cir. Oct., 1976), cert. denied,

97 S. Ct. 1588 (1977). Plaintiff was arguing that abstention was required by the Pullman
doctrine of Railroad Comm'n v. Pullman Co., 312 U.S. 496 (1941), which calls for avoidance
of a federal constitutional question when the decision can be made under state law.

38. Brown v. Liberty Loan Corp., 539 F.2d 1355, 1361-62 (5th Cir. Oct., 1976), cert.
denied, 97 S. Ct. 1588 (1977).

39. Id.
40. Id. The post-judgment garnishment writ was dissolved by the state court the day

after plaintiff-appellee Brown filed the federal suit. Id. at 1358, 1362.
41. Id. at 1362.
42. 546 F.2d 84 (5th Cir. Jan., 1977).
43. Id. at 89.
44. Id. at 90-91.
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Southwest I. Moreover, because the state suit was an attack on the
federal judgment, the court determined that harmonious state-
federal relations would be better served by granting the preliminary
injunction. 5 In reaching this conclusion, the court noted that only
a "significant" disruption of federal-state relations would merit
application of the abstention doctrine."6 Furthermore, the court
found that the applicable state law in Southwest I was clear and
that the agencies themselves requested the federal decision in
Southwest L 7

A final case in which the Fifth Circuit considered abstention
was Kimball v. Florida Bar."8 In this case, the court determined that
abstention by the district court was improper because the control-
ling and applicable state law was clear. In addition, the Fifth Cir-
cuit repeated the general rule that abstention is proper only if state
law is "fairly subject to an interpretation that will render unneces-
sary or substantially modify the federal question."'"

B. Right to Jury Trial

During the survey period, the Fifth Circuit followed Gefen v.
United States" and held that no jury trial was available to a citizen
taxpayer, on the issue of his liability as a responsible corporate
officer for failure to pay withholding and F.I.C.A. taxes, in a suit
by the United States for a personal judgment and to set aside a
fraudulent conveyance." The Fifth Circuit seemed to base the de-
nial of a jury trial in Gefen and in the survey case, United States v.
McMahan,5" upon the equitable nature of the action to set aside the
fraudulent conveyance and upon the nature of the alleged violation,
i.e., a statutory violation and penalty.

C. Rule 15b Amendments to Conform to the Evidence

Rule 15b of the Federal Rules of Civil Procedure provides for
amendment of the pleadings to conform to the evidence when issues

45. Id. at 91.
46. Id. at 92.
47. Id. at 92-93.
48. 537 F.2d 1305 (5th Cir. Sept., 1976).
49. Id. at 1306.
50. 400 F.2d 476 (5th Cir. 1968), cert. denied, 393 U.S. 1119 (1969).
51. United States v. McMahan, 556 F.2d 362, 363-66 (5th Cir. July, 1977). The govern-

ment action was taken in an effort to enforce 26 U.S.C. §§ 6671, 6672 because the taxpayer
had failed to pay federal withholding and F.I.C.A. taxes. Id. at 363-64.

52. Id. at 365-66.
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not pleaded are tried with the express or implied consent of the
parties or when evidence is objected to at trial as not within the
pleadings. 53 The failure to formally amend the pleadings, however,
does not affect the result of the trial. 4 Where an issue not pleaded
has not been actually tried, though, an amendment to conform to
the evidence cannot be made.55 Furthermore, consent to a new issue
is not shown by introduction of evidence relevant to an issue already
in the case unless an intent to raise a new issue is clearly indicated.

D. Rule 49 Special Verdicts and Interrogatories

Although the majority of federal civil cases are decided by a
general verdict, under rule 49 of the Federal Rules of Civil Proce-
dure, the trial court, in its discretion, may require the jury to return
a special verdict or return a general verdict accompanied by answers
to interrogatories. 7 Even though the special verdict system has its
critics,5" the Fifth Circuit this survey period noted its value to a
court attempting to determine the basis of a verdict. 5 If the answers
are inconsistent, it is the trial court's duty to harmonize or reconcile
the inconsistency 0 because entry of a judgment on inconsistent an-
swers is error. 1 In addition, the Fifth Circuit has now made it clear
that the trial court may submit additional interrogatories to the jury
in order to harmonize inconsistencies when harmonization can be
performed by the court itself.2

53. FED. R. Crv. P. 15(b); 6 C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE

§§ 1491, 1493, 1495 (1971) [hereinafter cited as WmGHT & MILLER].
54. National Surety Corp. v. Charles Carter & Co., 539 F.2d 450, 457-58 (5th Cir. Sept.,

1976), rehearing denied en banc, 542 F.2d 1173 (5th Cir. Nov., 1976); 3 MooRE's FEDERAL

PRACTICE 15.1312], at 990-91; 6 WRIGHT & MILLER, supra note 53, § 1491, at 461.
55. Kingsley v. Baker/Beech-Nut Corp., 546 F.2d 1136, 1142 (5th Cir. Feb., 1977); 6

WRIGHT & MILLER, supra note 53, § 1494, at 475.
56. International Harvester Credit Corp. v. East Coast Truck, 547 F.2d 888, 890 (5th

Cir. Feb., 1977); 6 WIGHT & MILLER, supra note 53, § 1493, at 466-67.
57. 9 WRIGHT & MILLER, supra note 53, § 2501, at 484-86. See generally Survey-Civil

Procedure, 8 TEx. TECH L. REv. 977, 1002-05 (1977).
58. See generally 5A MooRE's FEDERAL PRACTICE 49.05 (1974); 9 WRIGHT & MILLER,

supra note 53, § 2503; Survey-Civil Procedure, 8 TEx. TECH L. REv. 977, 1002-03 (1977).
59. Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Brooks, 548 F.2d 615, 617 (5th Cir.

Mar., 1977).
60. See Morrison v. Frito-Lay, Inc., 546 F.2d 154, 160 & n.9 (5th Cir. Jan., 1977)

(statement of test and rule in 5th Circuit); Miller v. Royal Netherlands S.S. Co., 508 F.2d
1103, 1106-07 (5th Cir. 1975); 9 WRIGHT & MILLER, supra note 53, § 2510.

61. Fugitt v. Jones, 549 F.2d 1001, 1005 (5th Cir. Apr., 1977).
62. Id. at 1004-05; Morrison v. Frito-Lay, Inc., 546 F.2d 154, 160-61 (5th Cir. Jan.,

1977); Landry v. Okffshore Logistics, Inc., 544 F.2d 757, 761 (5th Cir. Jan., 1977).
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E. Rule 51 Instructions to Jury: Objection

Regardless of the form of verdict used in a federal civil case, the
court instructs the jury on the law applicable to the particular case
after jury arguments. 3 Although the form and structure of a jury
charge is within the trial court's discretion,"' the court may not
refuse to give a requested instruction simply because technical de-
fects exist in the requested charge." Also, objections to the instruc-
tions must be made before the jury retires in order to properly pre-
serve the error for appeal. 6

F. Directed Verdicts and Judgment Notwithstanding the Verdict"
A motion for a directed verdict is made at the close of plaintiff's

case or at the close of all the evidence.6 When a motion for a di-
rected verdict is made at the close of the evidence and denied, a
motion for judgment notwithstanding the verdict (JNOV) may be
made not later than ten days after the entry of the judgment or not
later than ten days after the jury has been discharged if no verdict
was returned. 9 The standard used to determine whether these mo-
tions are proper, i.e., whether there is no fact issue to be decided
by the jury, is the same for both a directed verdict and a JNOV. 0

The federal standard, or test, in the Fifth Circuit was set forth in

63. FED. R. Civ. P. 51; 9 WmGHT & MiLLER, supra note 53, § 2556, at 654.
64. Vezina v. Theriot Marine Serv., Inc., 554 F.2d 654, 655 n.1 (5th Cir. June, 1977).

See also Coastal Plains Feeders v. Hartford Fire Ins., 545 F.2d 448, 451 (5th Cir. Jan., 1977)
(court's instructions sufficiently apprised jury); 9 WIGHr & MILmE, supra note 53, § 2556,
at 655-56.

65. Dalhgreen v. United States, 553 F.2d 434, 440 (5th Cir. June, 1977); 9 WRIGHr &
MILLER, supra note 53, § 2552, at 630-31.

66. FED. R. Crv. P. 51; Britt v. Travelers Ins. Co., 556 F.2d 336 (5th Cir. July, 1977); 9
WRIGHT & MILLER, supra note 53, § 2553. See also Worthington Corp. v. Consolidated Alumi-
num, 544 F.2d 227, 230 (5th Cir. Dec., 1976) (alleged error in jury instructions is not properly
raised on appeal by a complaint of insufficient evidence to support a jury finding).

67. See generally FED. R. Ctv. P. 50; Survey-Civil Procedure, 8 Tax. TECH L. REv. 977,
1006-11 (1977).

68. FED. R. Ctv. P. 50(a); Meredith v. Hardy, 554 F.2d 764, 765 (5th Cir. June, 1977);
5A MOORE'S FEDERAL PRACTICE 50.04, at 50.50 (2d ed. 1977); 9 WIor & MILE, supra note
53, § 2521, at 537.

69. FED. R. Civ. P. 50(b); 5A MooRE's FEDERAL PRACTICE 50.10 (2d ed. 1977); 9 WmwrH
& MILLER, supra note 53, § 2537, at 601-03. 4

70. Bridges v. Groendyke Transport, Inc., 553 F.2d 877, 878 (5th Cir. May, 1977) (in
determining whether the verdict should have been directed, the appellate court applies the
same standard as the trial court); Worthington Corp. v. Consolidated Aluminum, 544 F.2d
227, 231-32 (5th Cir. Dec., 1976) (challenge to a partial directed verdict reviewed by same
Boeing standard utilized by the trial court), citing Sulmeyer v. Coca Cola Co., 515 F.2d 835
(5th Cir. 1975); 9 WmGwr & MILLER, supra note 53, § 2524, at 541-42.
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the landmark case of Boeing Co. v. Shipman."
During this survey period, several important aspects of Boeing

were reaffirmed. For example, the federal Boeing test is utilized in
federal diversity cases rather than a state-law standard.12 In addi-
tion, the court, whether trial or appellate, does not weigh or judge
the credibility of the witnesses.13 The Fifth Circuit held, however,
in Ralston Purina v. Hobson" that a self-serving statement that was
unsupported by other evidence would not support a jury verdict
and, therefore, that a motion for JNOV had been properly granted. 5

Boeing was cited most often by the Fifth Circuit, though, for
its reasonable man or substantial evidence standand.5 For example,

71. 411 F.2d 365 (5th Cir. 1969). In this case the court said:
"On motions for directed verdict and for judgment notwithstanding the verdict the
Court should consider all the evidence-not just that evidence which supports the
non-mover's case-but in the light and with all reasonable inferences most favora-
ble to the party opposed to the motion. If the facts and inferences point so strongly
and overwhelmingly in favor of one party that the Court believes that reasonable
men could not arrive at a contrary verdict, granting of the motions is proper. On
the other hand, if there is substantial evidence opposed to the motions, that is,
evidence of such quality and weight that reasonable and fair-minded men in the
exercise of impartial judgment might reach different conclusions, the motions
should be denied, and the case submitted to the jury. A mere scintilla of evidence
is insufficient to present a question for the jury.

There must be a conflict in substantial evidefice to create a jury question.
However, it is the function of the jury as the traditional finder of the facts, and not
the Court, to weigh conflicting evidence and inferences, and determine the credibil-
ity of witness."

Id. at 374-75.
See also Valley View Cattle Co. v. Iowa Beef Processors, 548 F.2d 1219, 1221 n.3 (5th

Cir. Mar., 1977).
72. Purina v. Hobson, 554 F.2d 725, 727-28 (5th Cir. June, 1977); Midland Ins. Co. v.

Markel Serv., Inc., 548 F.2d 603, 606 (5th Cir. Mar., 1977); Coastal Plains Feeders v. Hartford
Fire Ins., 545 F.2d 448, 453 (5th Cir. Jan., 1977). See also Survey-Civil Procedure, 8 TEX.
TECH L. Rav. 977, 1006-07 (1977).

73. Williams v. Hoyt, 556 F.2d 1336, 1340 (5th Cir. Aug., 1977); Ralston Purina v.
Hobson, 554 F.2d 725, 728 (5th Cir. June, 1977); 9 WIGHT & MILLER, supra note 53, § 2524,
at 543-44.

74. 554 F.2d 725, 728-29 (5th Cir. June, 1977).
75. Id.
76. See note 71 supra. See Williams v. Hoyt, 556 F.2d 1336, 1340 (5th Cir. Aug., 1977)

(42 U.S.C. § 1985 action, jury verdict supported by sufficient evidentiary basis); Midland Ins.
Co. v. Markel Serv., Inc., 548 F.2d 603, 607 (5th Cir. Mar., 1977) (substantial evidence under
Boeing to support jury verdict: JNOV and directed verdict properly denied); Callon Petro-
leum Co. v. Big Chief Drilling Co., 548 F.2d 1174, 1176, 1180 (5th Cir. Mar., 1977); Morrison
v. Sudduth, 546 F.2d 1231, 1233 (5th Cir. Feb., 1977) (evidence of miners' negligence was
sufficient to be a jury question because reasonable men could disagree); Coastal Plains
Feeders v. Hartford Fire Ins. Co., 545 F.2d 448, 453 (5th Cir. Jan., 1977) (insured presented
sufficient evidence of theft to defeat directed verdict and JNOV on liability); Morrison v.
Frito-Lay, Inc., 546 F.2d 154, 165 (5th Cir. Jan., 1977) (JNOV improper because evidence of
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in Bridges v. Groendyke Transport, Inc. , a personal injury case, the
court, citing Boeing, stated that if the trial court in considering all7"
the evidence in the light most favorable to the non-mover "believes
that reasonable men could not arrive at a contrary verdict," then
the motion for directed verdict (or JNOV) should be granted." The
court also stated that a mere scintilla of evidence is insufficient to
make a jury questions'-"there must be a conflict in substantial
evidence to create a jury question."'8

On appeal, the appellate court may fully review the question
of directed verdict or JNOV because it is a question of law. 2 In
addition, the appellate court utilizes the same standard used by the
trial court.83

G. Interest

The basic federal interest statute, 28 U.S.C. § 1969, provides
for interest on money judgments from the date of entry of judg-
ment. 4 On the other hand, pre-judgment interest, in the absence of
a statutory provision, is generally in the discretion of the trial
court. 5 In Oil, Chemical and Atomic Workers v. American
Cyanamid,8 the Fifth Circuit noted that the Labor Management
Relations Act contains no provision for pre-judgment interest and
held, therefore, that the trial court was within its discretion in deny-

Boeing "quality and weight" existed to support jury verdict on pain and suffering; JNOV and
directed verdict as to negligence properly denied under Boeing standards, substantial evi-
dence supported the jury verdict), id. at 161-65; Response of Carolina, Inc. v. Leasco Re-
sponse, Inc., 537 F.2d 1307, 1310, 1319, 1323 (5th Cir. Sept., 1976) (directed verdict proper
in antitrust case because franchisee failed to submit sufficient evidence under Boeing to
create a jury question on injury).

77. 553 F.2d 877 (5th Cir. May, 1977).
78. See Survey-Civil Procedure, 8 TEx. TECH L. REv. 977, 1009-10 (1977) and 9 WRIGHT

& MILLER, supra note 53, § 2529 for discussion of whether all the evidence is considered or
only the evidence favorable to the non-mover.

79. Bridges v. Groendyke Transport, Inc., 553 F.2d 877, 878 (5th Cir. May, 1977).
80. Id. See note 71 supra and 9 WRIGHT & MILLER, supra note 53, § 2524, at 542-43.
81. Bridges v. Groendyke Transport, Inc., 533 F.2d 877, 878 (5th Cir. May, 1977). See

note 71 supra; 9 Wmr & MILLER, supra note 53, § 2524 at 646-47.
82. Bridges v. Groendyke Transport, Inc., 533 F.2d 877, 878 (5th Cir. May, 1977); 9

WRIGHT & MILLER, supra note 53, § 2536, at 595.
83. See text accompanying note 70 supra.
84. 28 U.S.C. § 1961 (1970) provides in part as follows: "Interest shall be allowed on

any money judgment in a civil case recovered in a district court . . . .Such interest shall be
calculated from the date of the entry of the judgment, at the rate allowed by State law."

85. Inland Credit Corp. v. M/T Bow Egret, 556 F.2d 756, 758 (5th Cir. July, 1977); Oil,
Chem. & Atomic Workers v. American Cyanamid, Co., 546 F.2d 1144 (5th Cir. Feb., 1977)
and authorities cited therein.

86. Id.
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ing pre-judgment interest on a union's judgment for unpaid vaca-
tion benefits. 7 Likewise, in Inland Credit Corp. v. MIT Bow Egret,8

the court noted the discretionary power of the trial court regarding
pre-judgment interest and deferred to the trial court the decision on
the award of pre-judgment interest to lien claimants.

Generally, penalties do not draw interest until they are reduced
to judgment and the usual post-judgment interest accrues thereon. 0

In an important decision,9' the Fifth Circuit reversed upon rehearing
its earlier decision that held that demurrage charged for retention
of railroad cars was a penalty and thus not amenable to pre-
judgment interest.2 Upon rehearing, the Fifth Circuit decided that
a portion of the demurrage charge was compensation, which is pro-
perly subject to pre-judgment interest. 3 Because it was difficult to
divide the charge between compensation and penalty, the court
concluded that the best policy was to make the plaintiff "more than
whole" by allowing pre-judgment interest on the whole amount. The
court further reasoned that denial of such interest would benefit the
wrongdoer. 4

H. Attorney's Fees

Attorney's fees are normally not taxable as costs against the
loser nor recoverable by the winner in a judgment. 5 However, cer-
tain exceptions to the general rule exist as follows: (1) statutory
provision for taxation or recovery of attorney's fees;9 (2) court au-
thorization of payment of attorney's fees to one who has benefited

87. Id.
88. 556 F.2d 756 (5th Cir. July, 1977).
89. Id. at 758. For another decision this period in which the Fifth Circuit deferred to

the trial court regarding allocation of interest see Meltzer v. Roof Coatings, Inc., 544 F.2d
1343, 1344 (5th Cir. Jan., 1977).

90. Rodgers v. United States, 332 U.S. 371, 373 (1947); United States v. West Texas
Cottonoil Co., 155 F.2d 463, 466-67 (5th Cir. 1946); Note, 38 NoTz DAME LAW. 58, 67 (1962).

91. Illinois Cent. R.R. v. Texas E. Transmission Corp., 551 F.2d 943 (5th Cir. May,
1977).

92. Illinois Cent. R.R. v. Texas E. Transmission Corp;, 533 F.2d 272, 275 (5th Cir. 1976).
93. Illinois Cent. R.R. v. Texas Transmission Corp., 551 F.2d 943, 944-45 (5th Cir. May,

1977).
94. Id.
95. Alyeska Pipeline Serv. Co. v. Wilderness Soc'y, 421 U.S. 240, 247 (1975); 6 MooRE's

FEDERAL PRACnrCE 54.77[2], at 1703-04 (2d ed. 1976); 10 WRIGHT & MILLER, supra note 53,
§ 2675, at 179-180.

96. Alyeska Pipeline Serv. Co. v. Wilderness Soc'y, 421 U.S. 240, 253 (1975); 6 MOORE's
FEDERAL PRACTICE 54.77[21, at 1705 (2d ed. 1976); 10 WRIGHT & MHL, supra note 53, §
2675, at 179 & § 2675, at 24 (Supp. 1976).

934 [Vol. 9:895
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others and/or protected a common fund; 7 and (3) court authoriza-
tion of payment of attorney's fees incurred as a result of bad faith
or oppressive conduct by an opposing litigant.

In Panior v. Iberville Parish School Board,9" the Fifth Circuit
found statutory authority which allowed reasonable attorney's fees
in an amendment to the Voting Rights Act of 1965.' 00 The amend-
ment, 42 U.S.C. § 1973(e), was enacted after the district court's
decision and was applied retroactively by the Fifth Circuit to allow
the prevailing party recovery of attorney's fees. These fees were
incurred prior to the United States Supreme Court's decision in
Alyeska Pipeline Service Co. v. Wilderness Society, °'0 in which the
Supreme Court held that absent statutory authority, courts may not
award attorney's fees under the private attorney general theory.

Similarly, in Rainey v. Jackson State College,'10 the Fifth Cir-
cuit found that the Civil Rights Attorney's Fees Awards Act of 1976,
42 U.S.C. § 1988, was applicable to cases pending at the time of its
enactment. Therefore, the plaintiff was entitled to an award of at-
torney's fees for his extensive section 1983 litigation against the
state. 0 3 In addition, the Fifth Circuit, citing Rainey, remanded
Hodge v. Seiler,'0 ' a section 1982 action, to the trial court for deter-
mination of attorney's fees in light of 42 U.S.C. § 1988.105

Statutory authority for allowance of attorney's fees was also
found in Bolton v. Murray Envelope Corp., 10 a racial discrimination

97. Alyeska Pipeline Serv. Co. v. Wilderness Soc'y, 421 U.S. 240, 245, 257 (1975); 6
MoORE's FEDERAL PRACTICE 54.77[2], at 1705; 10 WRIGHT & MILLER, supra note 53, § 2675,
at 185-86.

98. Alyeska Pipeline Serv. Co. v. Wilderness Soc'y, 421 U.S. 240, 245, 258-59 (1975); 6
MOORE'S FEDERAL PRACTICE 54.77[2], at 1709; 10 WRIGHT & MILLER, supra note 53, § 2675,
at 192.

99. 543 F.2d 1117 (5th Cir. Dec., 1976).
100. Id. at 1118-19.
101. 421 U.S. 240 (1975), cited in Panior v. Iberville Parish School Bd., 543 F.2d 1117,

1119 (5th Cir. Dec., 1976). The court further found that in light of counsel's expenditure of
134.5 hours, the trial court's award of $1000 was an abuse of discretion. Id. at 1120. In Alyeska,
the Supreme Court held that in the absence of statutory authority, attorney's fees were not
recoverable under the private attorney general theory. 421 U.S. at 247.

102. 551 F.2d 672 (5th Cir. May, 1977).
103. Id. at 675-76. In addition, the award of attorney's fees against the state was not

barred by the eleventh amendment to the United States Constitution by reason of Fitzpatrick
v. Bitzer, 427 U.S. 445 (1976). The court also discussed and applied the appropriate factors
set forth in Johnson v. Georgia Highway Express, 488 F.2d 714 (5th Cir. 1974) which are to
be considered by the trial court in awarding attorney's fees.

104. 558 F.2d 284 (5th Cir. Aug., 1977).
105. Id. at 286-87.
106. 553 F.2d 881 (5th Cir. June, 1977).
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case brought individually and as a class action pursuant to 42
U.S.C. § 2000e.'17 After noting the vital importance of civil rights
laws and the necessity of private enforcement, the court held that
the section allowing recovery of attorney's fees, 42 U.S.C. § 2000e-
5k, was to be liberally construed.' °0

However, in Natural Resources Defense Council, Inc. v. EPA,'"0
the court found no statutory exception or authority for attorney's
fees in a suit brought under section 307 of the Clean Air Act."10 The
court agreed with the First Circuit that the policies behind awarding
attorney's fees under section 304 of the same act should also apply
to section 307 actions. Nevertheless, consideration of the legislative
history of section 307 revealed no congressional intent allowing sec-
tion 307 suits to be brought pursuant to section 304.' Therefore, the
court, bound by Alyeska, had to deny the motion for attorney's fees.
The court indicated, though, that Congress should restore logic and
common sense to public interest litigation under the Clean Air Act
by enacting legislation allowing attorney's fees in section 307
suits."2

In addition to federal statutory authority, the Fifth Circuit also
considered at least three cases involving state statutory authority
for attorney's fees. In Baw Manufacturing Co. v. Slaks Fifth Ave-
nue, Ltd.," attorney's fees were authorized in a suit on a sworn
account by article 2226 of Texas Revised Civil Statutes."' Article
2226 also allows attorney's fees to be awarded in a suit against a
corporation for services rendered." 5 In Kingsley v. Baker/Beech-Nut
Corp., " an employee sued his corporate employer for severance pay.
By construing article 2226 narrowly, however, the court found that
the severance pay was not for services rendered but instead arose
solely upon and by reason of dismissal from employment. Therefore,
plaintiff did not meet the requisites of article 2226, and his attor-

107. Bolton v. Murray Envelope Corp., 553 F.2d 881, 882 (5th Cir. June, 1977).
108. Id. at 884. The Fifth Circuit also pointed out the factors to be considered in

awarding attorney's fees and emphasized the duty of the district court to "elucidate its
findings with respect to those standards so that meaningful review may be given." Id.

109. 539 F.2d 1068 (5th Cir. Oct., 1976).
110. 42 U.S.C.A. § 1857h-5bl (Supp. 1976).
111. Natural Resources Defense Council, Inc. v. EPA, 539 F.2d 1068, 1070-71 (5th Cir.

Oct., 1976).
112. Id. at 1072.
113. 547 F.2d 928 (5th Cir. Feb., 1977).
114. Id. at 931-32.
115. TEX. REV. CIv. STAT. ANN. art. 2226 (Supp. 1978).
116. 546 F.2d 1136 (5th Cir. Feb., 1977).

[Vol. 9:895
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ney's fees were denied."7

In Equitable Life Assurance Society of the United States v.
MacGill,"8 the insured MacGill claimed reasonable attorney's fees
under Florida Statutes Annotated § 627.428 (1972)."' The court
found that a Florida Supreme Court case decided during the ap-
peal'20 of the Equitable case would deny MacGill any attorney's
fees despite any stipulation or failure of Equitable to object to the
judgment. Therefore, the Fifth Circuit denied such recovery. "

In Wolf v. Frank,"' the prevailing -parties in a stockholder's
derivative action were awarded attorney's fees under the common
benefit/common fund exception to the general prohibition against
awarding attorney's fees.2 3 The controversy on appeal was not the
authority to award but rather the amount awarded. In reviewing the
award for an abuse of discretion, the court again emphasized the
importance of the factors to be considered by the trial court in
awarding attorney's fees and found that the trial court had failed
to consider some of the factors.2 2 Although the court found some
enhancement of regular rates justified by the facts of the case, the
doubling of the attorney's usual rate was found to be an abuse of
discretion. 2 5

In an air crash disaster case consolidating more than 150
claims, the district court appointed a plaintiffs' committee, or lead
counsel, to coordinate discovery and pre-trial matters and conduct
test litigation.2 ' The court ordered the other plaintiffs' attorneys to
pay the committee a part of his or her fee.' 7 The rationale behind
the court's order was the common benefit/common fund exception
to the general prohibition against awarding attorney's fees.' 28 Some
plaintiffs' attorneys challenged the power of the court to order com-
pensation to the committee out of the fees of the other attorneys.'29

117. Id. at 1139-40.
118. 551 F.2d 978 (5th Cir. May, 1977).
119. Id. at 980.
120. Pan-American Life Ins. Co. v. Diaz, 322 So. 2d 549 (Fla. 1975).
121. Equitable Life Assurance Soc'y of the United States v. MacGill, 551 F.2d 978, 981-

84 (5th Cir. May, 1977).
122. 555 F.2d 1213 (5th Cir. July, 1977).
123. Id. at 1214.
124. Id. at 1215-18.
125. Id. at 1218.
126. In Re Air Crash Disaster at Florida Everglades, 549 F.2d 1006, 1008 (5th Cir. Apr.,

1977).
127. Id. at 1010.
128. Id. at 1011.
129. Id. at 1011-12.
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The Fifth Circuit, however, upheld this power for several reasons:
(1) the court must have the power to compensate if lead counsel are
to be effective; (2) the interests served are too important to be left
to unpaid volunteers or draftees; and (3) the equitable fund doctrine
denotes a similar power in the district court.' 30 The case was re-
manded for a full hearing in accordance with the established Fifth
Circuit standards. 131

The final ground for awarding attorney's fees, bad faith or op-
pressive conduct by an opposing litigant, was considered in a suit
by a union to enforce the decision of an arbitration panel. The union
claimed attorney's fees on the ground that the defendant employer's
refusal to abide by the arbitration decision was "without justifica-
tion.' '132 The union sought and invoked the bad faith exception to
the general prohibition because section 301 of the Labor Manage-
ment Relations Act does not provide for allocation of costs or attor-
ney's fees.'34 In accordance with a long line of cases in the Fifth
Circuit and other circuits, the Fifth Circuit held that attorney's fees
are awardable when a challenge to an arbitration panel decision is
clearly unjustified. The case was remanded for a specific finding on
the question of the employer's justification with an award of fees to
the union to follow if no justification was found.3 5

I. Rule 60 Relief from Judgment or Order

Rule 60(a) of the Federal Rules of Civil Procedure provides
relief from clerical mistakes or other errors of oversight or omission
in final judgments or orders.' More substantial errors, however, are
the subject of rule 60(b) relief.3 7 Rule 60(b) provides that the motion

130. Id. at 1016-18.
131. Id. at 1021.
132. International Ass'n of Machinists & Aerospace Workers v. Texas Steel Co., 538

F.2d 1116 (5th Cir. Sept., 1976).
133. See text accompanying note 98 supra.
134. International Ass'n of Machinists & Aerospace Workers v. Texas Steel Corp., 538

F.2d 1116, 1121 (5th Cir. Sept., 1976).
135. Id. at 1121-22. See also United Steelworkers v. United States Gypsum Co., 492

F.2d 713, 734 (5th Cir. 1974), cert. denied, 419 U.S. 998 (1974); United Mine Workers v.
Bowman Transp., Inc., 421 F.2d 934, 935 (5th Cir. 1970); Local No. 149 I.U., U.A., A. &
A.I.W. v. American Brake Shoe Co., 298 F.2d 212 (4th Cir. 1962).

136. See Aldon Indus., Inc. v. Don Myers & Assocs., 547 F.2d 924, 927-28 (5th Cir. Feb.,
1977) (district court had power to amend its judgment to specify the starting date for inter-
est).

137. FED. R. Civ. P. 60(b) provides in part as follows:
On motion .. ,the court may relieve. . . from a final judgment, order, or proceed-
ing for the following reasons: (1) mistake, inadvertance, surprise, or excusable

[Vol. 9:895
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for relief "shall be made within a reasonable time." If the motion is
made because of mistake, inadvertence, surprise, excusable neglect,
newly discovered evidence, or fraud, then it must be made not more
than one year after the judgment, order, or proceeding was entered
or taken.3 8

In Lairsey v. Advance Abrasives Co., '3 the Fifth Circuit con-
cluded that the time for filing notice of appeal is not a per se limita-
tion on the time for filing a rule 60(b) motion raising a post-
judgment change in the decisional law.4 0 The court reasoned that
the rule itself sets up an outside limit of one year for the 60(b)(1)
motion with which it was dealing."' Additionally, the court noted
that if the notice of appeal period was the limiting time, minor
errors could be corrected over a longer period of time than substan-
tial errors. Finally, the court observed that if such an interpretation
was followed, only post-judgment changes in decisional law occur-
ring shortly after judgment could be the basis of rule 60(b) relief.'
Having determined that time for notice of appeal was not a per se
time limit on filing a rule 60(b) motion, the court turned to the
question of what was reasonable under the circumstances 3 and
then described the procedure a movant should follow after appeal
has been noticed and need for a 60(b) motion arises."'

neglect; (2) newly discovered evidence which by due diligence could not have been
discovered in time to move for a new trial under Rule 59(b); (3) fraud .... misre-
presentation, or other misconduct ... , (4) the judgment is void; (5) the judgment
has been satisfied, released, or discharged, or a prior judgment upon which it is
based has been reversed or otherwise vacated, or it is no longer equitable that the
judgment should have prospective application; or (6) any other reason justifying
relief ....

See Kentucky Fried Chicken Corp. v. Diversified Packaging Corp., 549 F.2d 368, 390-91 (5th
Cir. Mar., 1977) (unexcused failure to produce the relevant evidence at the original trial can
be sufficient without more to warrant denial of a rule 60(b)(2) motion). See generally Equita-
ble Life Assurance Soc'y of the United States v. MacGill, 551 F.2d 978, 985 (5th Cir, May,
1977) (discussion by court of application of 60(b)(5) or 60(b)(6) to situation where determina-
tive state law decision occurred during the pendency of the federal appeal); Dawkins v.
Nabisco, 549 F.2d 396, 397 (5th Cir. Mar., 1977), cert. denied, 97 S. Ct. 2978 (1977).

139. FED. R. Civ. P. 60(b). See note 137 supra.
139. 542 F.2d 928 (5th Cir. Nov., 1976).
140. Id. at 929-32.
141. FED. R. Civ. P. 60(b).
142. Lairsey v. Advance Abrasives Co., 542 F.2d 928, 931 (5th Cir. Nov., 1976).
143. Id. at 932. The court found that the only time that any "realistic basis" for a rule

60(b) motion arose was several months after judgment when the state supreme court an-
nounced the change in decisional law.

144. Id. The movant should inform the appellate court that the rule 60 motion was filed
and request that no action be taken in the appeal. The Fifth Circuit emphasized that the
district court should have the first opportunity to decide the merits of the motion and that
the appellate court should be kept informed. Id.
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II. APPELLATE PROCEDURE

A. Appellate Jurisdiction

United States Courts of Appeals have appellate jurisdiction of
"final decisions of the district courts"'' 5 and certain interlocutory
orders of the district courts made appealable by statute. " ' In addi-
tion, courts of appeals may review district court decisions by use of
prerogative writs such as mandamus or prohibition."7 In most in-
stances,"8 a timely notice of appeal must be filed in order to invoke
the jurisdiction of the courts of appeals."' Federal Rule of Appellate
Procedure 4(a) provides, however, that the district court may grant
an extension of 30 days for filing the notice of appeal upon a showing
of excusable neglect. 5 ' An additional procedural requirement,
which must be met and which bears on finality, is the requirement
in rule 58 of the Federal Rules of Civil Procedure that "[elvery
judgment shall be set forth on a separate document."''

145. 28 U.S.C. § 1291 (1970). See generally 9 MooRE's FEDERAL PRACTICE 110.06-15
(2d ed. 1975).

146. 28 U.S.C. § 1292 (1970). See generally 9 MooRE's FEDERAL PRACTICE 110.16-.25
(2d ed. 1975).

147. 28 U.S.C. § 1651 (1970). See generally 9 MooRE's FEDERAL PRACTIcE 110.26,
110.28, 110.30 (2d ed. 1975).

148. Appeal by permission under 28 U.S.C. § 1292(b) is sought by filing a timely
petition with the Clerk of the Court of Appeals. FED. R. App. P. 5.

149. FED. R. App. P. 3, 4; United States v. Columbus Mun. Separate School Dist., 558
F.2d 228, 230 n.10 (5th Cir. Aug., 1977) (notice of appeal filed 5 days after district court's
amended pairing order timely even though filed more than 30 days after original pairing
order); Williams v. United States, 553 F.2d 420, 421-22 (5th Cir. June, 1977) (where prior
timely appeal voluntarily dismissed, later notice of appeal filed more than one year after
judgment was untimely); Cole v. Tuttle, 540 F.2d 206, 207 (5th Cir. Sept., 1976) (no designa-
tion of 1973 order in notice of appeal as to 1975 judgment fatal to jurisdiction of appeal of
1973 order); Jetco Electronic Indus., Inc. v. Gardiner, 473 F.2d 1228 (5th Cir. 1973) (distin-
guished). See also Survey-Civil Procedure, 8 TEx. TECH L. Rav. 977, 1011 (1977); Survey
-Civil Procedure, 7 TEX. TECH L. REv. 343, 361-63 (1976); and Survey-Civil Procedure,
6 TEX. TECH L. REv. 467, 487-88 (1975).

150. FED. R. App. P. 4(a); Williams v. United States, 553 F.2d 420, 422-23 (5th Cir.
June, 1977) (district court had no power to grant a nunc pro tunc extension after the 30 day
grace period for extension had expired); Sanchez v. Dallas Morning News, 543 F.2d 556, 557
(5th Cir. Dec., 1976) (remanded for determination of whether defective attempts to file
constituted filing or in the alternative excusable neglect). See also Sassoon v. United States,
549 F.2d 983, 985 (5th Cir. Mar., 1977).

151. Lee v. Monroe County Bd. of Educ., 554 F.2d 1287, 1288 (5th Cir. June, 1977)
(appeal dismissed and remanded for lack of findings of fact and conclusions of law and a
separate final judgment); Sassoon v. United States, 549 F.2d 983, 984-85 (5th Cir. Mar., 1977)
(order in 28 U.S.C. § 2255 case not a separate document and could not be considered "final"
within 28 U.S.C. § 1291). See also Survey-Civil Procedure, 6 TEX. TECH L. REv. 467, 488-89
(1975).
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The basic appellate jurisdiction of the courts of appeals is juris-
diction of final decisions of the district courts.15 Basically, a deci-
sion is final if it is dispositive of the litigation.'5 3 However, judicial' 4

and statutory exceptions'55 to the final judgment rule render some
decisions or orders final that would otherwise be interlocutory. For
example, the Cohen doctrine,15 a judicial exception, makes final
and appealable under 28 U.S.C. § 1291 "certain orders that do not
fully and finally determine the controversy between the parties,"' 57

and the Fifth Circuit reviewed or considered several cases pursuant
to the Cohen exception to the section 1291 finality rule.'58 In addi-
tion, rule 54(b), a statutory exception, provides for immediate ap-
peal from an order terminating a claim or some claims in a multiple
claim or multiple party action if the district court determines that
there is no just reason for delaying the appeal of the determined

152. 28 U.S.C. § 1291; 9 MOORE'S FEDERAL PRACTICE 110.01, at 47 (2d ed. 1975).
153. Silver v. Secretary of Army, 554 F.2d 664, 665 (5th Cir. June, 1977) (district court

order remanding expungement case to the Army Board for Correction of Military Records not
final order within 28 U.S.C. § 1291). Dassinger v. South Cent. Bell Tel. Co., 537 F.2d 1345,
1346 (5th Cir. Sept., 1976) (although an order granting a new trial is reviewable upon appeal
of final judgment of the second trial, trial on the merits subsequent to summary judgment
does not constitute second trial); United States v. Allegheny -Ludlum Indus., 546 F.2d 1249,
1251 (5th Cir. Feb., 1977) (denial of motion to intervene as of right when such claim has no
merit is not final; order granting amendment of a consent decree not a final order dispositive
of merits). See WRIGHT, supra note 35, § 75, at 374 (3d ed. 1976); 9 MOORE's FEDERAL PRACTICE

110.31[71 (2d ed. 1975).
154. Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541 (1949); 9 MooRE's FEDERAL

PRACTICE 110.10 (2d ed. 1975).
155. FED. R. Civ. P. 54(b).
156. In Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 546 (1949), the court said:
This decision appears to fall in that small class which finally determine claims of
right separable from, and collateral to, rights asserted in the action, too important
to be denied review and too independent of the cause itself to require that appellate
consideration be deferred until the whole case is adjudicated. The Court has long
given this provision of the statute [28 U.S.C. § 12911 this practical rather than a
technical construction.
157. 9 MOORE's FEDERAL PRACTICE 110.10, at 133 (2d ed. 1975).
158. Caston v. Sears, Roebuck, & Co., 556 F.2d 1305, 1307 (5th Cir. Aug., 1977) (order

denying application to proceed in forma pauperis is appealable as final decision; denial of
an application to appoint counsel under Title VII section 706f is appealable under 28 U.S.C.
§ 1291); First Federal Say. & Loan of Rochester v. Fisher, 544 F.2d 902 (5th Cir. Jan., 1977)
(order permitting post-judgment discovery, FED. R. Civ. P. 69, assumed appealable); Ballard
v. Spradley, 557 F.2d 476, 479 (5th Cir. Aug., 1977) (order requiring marshal to transport state
prisoners to district court appealable); In Re Nissaro Motor Corp. Antitrust Litigation, 552
F.2d 1088, 1094-96 (5th Cir. May, 1977) (class notice order and a separate notice order in
antitrust class action appealable). But see Huckeby v. Frozen Food Exp., 555 F.2d 542, 549
(5th Cir. July, 1977) (Cohen inapplicable when "irretrievable" injury will not result if appel-
late review is withheld).
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claim and expressly directs entry of judgment.'59 Finally, section
1291 of 28 U.S.C. provides that certain types of interlocutory orders
are appealable as of right'60 and very special interlocutory orders are
appealable by permission.''

During the current survey period, the Fifth Circuit also consid-
ered the question of its appellate jurisdiction over an order of a 28
U.S.C. § 2281 three-judge district court.' 2 Following two recent
Supreme Court decisions,' 3 the Fifth Circuit, in Jagnandan v.
Giles' 4 and United States v. State,' 5 assumed jurisdiction of ap-
peals from three-judge district courts and denied a claim for reim-

159. FED. R. Cw. P. 54(b). Bailey v. McCann, 550 F.2d 1016, 1017 (5th Cir. Apr., 1977)
(after compliance with rule 54(b) case was in posture for appeal on the merits); for discussion
by the court of the interrelationship of rule 54(b), 28 U.S.C. § 1291, 1292 and the judicial
exception to the finality rule see Huckeby v. Frozen Food Exp., 555 F.2d 542, 545-50 (5th Cir.
July, 1977) (although rule 54(b) was applicable to case, no appellate jurisdiction existed when
district court did not "certify" pursuant to 54(b) and no other exception applied). 9 MOORE'S
FEDERAL PRACTICE 110.09 (2d ed. 1975).

160. 28 U.S.C. § 1292(a) provides essentially as follows:
(a) The court of appeals shall have jurisdiction of appeals from:

(1) Interlocutory orders of the district courts . . . granting, continuing,
modifying, refusing or dissolving injunctions or refusing to dissolve or
modify injunctions, except where direct review may be had in the Su-
preme Court.
(2) Interlocutory orders appointing receivers . . . or refusing orders to
wind up receiverships or to take steps to accomplish the purposes thereof,
such as directing sales or other disposals of property;
(3) Interlocutory decrees . . . to admiralty cases...
(4) Judgments in civil actions for patent infringement which are final
except for accounting.

Myers v. Gilman Paper Corp., 544 F.2d 837, 847 (5th Cir. Jan., 1977), modified, 556 F.2d 758
(5th Cir. July, 1977) U.S. app. pend. (injunctive provisions of a consent decree adjudicative
and appealable); Martinez v. Matthews, 544 F.2d 1233, 1236 (5th Cir. Dec., 1976) (essential
effect and character of order that election of health board be held was injunctive and therefore
appealable under 28 U.S.C. 1291(a)); United States v. "A" Mfg. Co., Inc., 541 F.2d 504, 505-
06 (5th Cir. Oct., 1976) (order directing sale and order confirming sale in receivership proceed-
ing appealable under § 1292(a)(2)); Cobb v. Chevron U.S.A., Inc., 558 F.2d 236 (5th Cir. Aug.,
1977) (denial of jury trial not appealable when 28 U.S.C. § 1292(a) and (b) not met); 9
MOORE'S FEDERAL PRACTICE 110.19, 110.27 (2d ed. 1975).

161. 28 U.S.C. § 1292(b); 9 MOORE's FEDERAL PRACTICE 1 110.22 (2d ed. 1975).
162. 28 U.S.C. § 1253 provides:
Except as otherwise provided by law, any party may appeal to the Supreme Court
from an order granting or denying, after notice and hearing, an interlocutory or
permanent injunction in any civil action, suit or proceeding required by any Act of
Congress to be heard and determined by a district court of three judges.

See 9 MOORE's FEDERAL PRACTICE 110.0313] (2d ed. 1975).
163. MTM, Inc. v. Baxley, 420 U.S. 799 (1975); Gonzales v. Automatic Employees

Credit Union, 419 U.S. 90 (1974).
164. 538 F.2d 1166 (5th Cir. Sept., 1976), cert. denied, 97 S. Ct. 2959 (1977).
165. 543 F.2d 1125 (5th Cir. Dec., 1976).
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bursement of excess tuition 6 and a motion to intervene by the
NAACP in a civil rights suit brought by the United States.'67

Finally, in Plekowski v. Ralston Purina Co.,' 8 the Fifth Cir-
cuit's denial of a writ of mandamus demonstrates that review by
prerogative writ may be obtained only in extraordinary circumstan-
ces and not as a mere substitute for appeal. 6 9

B. Rule 52(a) Findings of Fact Set Aside if Clearly Erroneous

Rule 52(a) of the Federal Rules of Civil Procedure provides that
the district court shall find the facts and state its conclusions of law
in cases tried upon the facts without a jury or with an advisory jury.
The rule further provides that the findings of fact "shall not be set
aside unless clearly erroneous."' 170 A finding of fact is clearly erro-
neous when "although there is evidence to support it, on reviewing
the entire record one is left with the definite and firm conviction
that a mistake has been committed."'' Findings of fact tainted or
derived by application of the wrong legal standard, however, are
reviewed independently of the clearly erroneous test.' Conclusions
of law 1 3 or the legal effect of basic facts are also reviewed indepen-
dently of the clearly erroneous test and mixed questions of law and
fact are usually treated as a question of law.'74

Because the rationale behind the clearly erroneous standard is
that "due regard shall be given to the opportunity of the trial court
to judge the credibility of the witnesses,"'78 there is authority for
the proposition that the appellate court is not bound by the clearly

166. Jagnandan v. Miles, 538 F.2d 1166, 1169-72 (5th Cir. Sept., 1976), cert. denied, 97
S. Ct. 2959 (1977).

167. United States v. Louisiana, 543 F.2d 1125, 1126-28 (5th Cir. Dec., 1976).
168. 557 F.2d 1218 (5th Cir. Aug., 1977).
169. Id. at 1220-21. See 9 MooRE's FEDERAL PRACTICE 1 110.28 (2d ed. 1975).
170. FED. R. Civ. P. 52(a).
171. Dickens v. United States, 545 F.2d 886, 890 (5th Cir. Jan., 1977), citing United

States v. Gypsum Co., 333 U.S. 364 (1948).
172. FED. R. Crv. P. 52(a).
173. Ayers v. Western Line Consol. School Dist., 555 F.2d 1309, 1315 (5th Cir. July,

1977); Backar v. Western States Producing Co., 547 F.2d 876, 880, 883-84 (5th Cir. Feb.,
1977). See discussion in Ayers v. Western Line Consol. School Dist., 555 F.2d 1309, 1315 for
the distinction between ultimate facts (question of law) and subsidiary facts (question of
fact).

174. Turner v. Texas Instruments, Inc., 555 F.2d 1251, 1256 (5th Cir. July, 1977);
Kentucky Fried Chicken Corp. v. Diversified Packaging Corp., 549 F.2d 368, 384 (5th Cir.
Mar., 1977). 5A MooRE's FEDERAL PRACTICE 1 52.03[2], at 2664 (2d ed. 1977); 9 WRIGHT &
MILLER, supra note 53, § 2585, at 734.

175. See discussion in 5A MooRE's FEDERAL PRACTICE 52.04 (2d ed. 1977).
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erroneous rule when the evidence before the trial court was all docu-
mentary. 176 However, the rule in the Fifth Circuit is that the court
of appeals applies the clearly erroneous test regardless of the docu-
mentary nature of the evidence. 77

As a practical matter, the findings of the trial court must be
sufficiently detailed to give the court a clear understanding of the
analytical process by which ultimate findings were reached and to
assure the court that the trial court took care in ascertaining the
facts.' The findings of fact reviewed by the court of appeals are as
myriad and varied as the factual issues that arise in the many
lawsuits filed every term and may involve negligence and assump-
tion of risk,'79 whether a contractor failed to coordinate work,8 0

whether a certain securities transaction was an "issuer" transac-
tion, ' the reasonableness of a noncompetition covenant,8 2 or the
complex issues of antitrust litigation. 18

C. Abuse of Discretion-Standard of Review

Many actions or decisions are left to the discretion of the dis-
trict court and may, therefore, only be disturbed on review by the
appellate court for an abuse of that discretion. 4 A motion for new
trial is left to the sound discretion of the district court, and the
denial or granting of that motion is often a point of error on ap-
peal. ' 5 The Fifth Circuit has concluded that a jury verdict approved

176. In re Geisser, 554 F.2d 698, 705 (5th Cir. June, 1977); Newberry v. United States,
554 F.2d 708, 709 (5th Cir. June, 1977) (judge died before delivered opinion; deciding judge
therefore did not hear testimony but clearly erroneous standard still applied). See 9 WaIHT
& MILLER, supra note 53, § 2585, at 732. The better view is clearly erroneous standard is still
applicable. But see McKensie v. Sea Land Serv. Inc., 551 F.2d 91, 92 (5th Cir. Apr., 1977)
(rule 52(a) to some extent ameliorated by trial on depositions and documents).

177. Golf City, Inc. v. Wilson Sporting Goods Co., 555 F.2d 426, 432-33 (5th Cir. July,
1977) (findings failed to give a clear understanding of district court's decision so clearly
erroneous issue not reached).

178. Fox v. Sullivan, 558 F.2d 235, 236 (5th Cir. Aug., 1977); Warner v. City of Bay St.
Louis, 552 F.2d 583, 585 (5th Cir. May, 1977); Thibodeaux v. Texas E. Transmission Corp.,
548 F.2d 581, 586-87 (5th Cir. Mar., 1977); Ramirez v. United States 546 F.2d 645 (5th Cir.
Feb., 1977); Tittle v. Aldacosta, 544 F.2d 752, 755-56 (5th Cir. Jan., 1977); Harris v. Atchison,
Topeka and Santa Fe Ry. Co., 538 F.2d 682, 688 (5th Cir. Sept., 1976).

179. Pittman v. Gilmore, 556 F.2d 1259, 1260-61 (5th Cir. Aug., 1977).
180. E.C. Ernst, Inc. v. Manhattan Constr. Co., 551 F.2d 1026, 1042 (5th Cir. May,

1977).
181. Goller v. National Life Corp., 554 F.2d 1349, 1351-52 (5th Cir. July, 1977).
182. H&R Block, Inc. v. McCaslin, 541 F.2d 1098, 1100 (5th Cir. Nov., 1976).
183. International Tel. & Tel. Corp. v. United Tel. Co., 550 F.2d 287, 289 (5th Cir. Apr.,

1977).
184. 14 R. POORE, CYCLOPEDIA OF FEDERAL PROCEDURE § 67.29, at 195 (3d ed. 1965).
185. Givens v. Lederle. 556 F.2d 1341, 1344-45 (5th Cir. Aug., 1977) (no abuse of discre-
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by a trial judge in denial of a motion for new trial should only rarely
be overturned because of the trial court's advantage in observing a
"living trial" and because of the seventh amendment right to jury
trial.' 6 The court considered several cases involving a motion for
new trial based on an excessive verdict, and the court appears to be
applying the same "abuse of discretion" standard to the excessive
verdict cases despite use of language such as "grave" abuse or
"shocking" or "monstrous.'

Other matters within the trial court's discretion that are re-
viewed under the abuse of discretion standard are the measure of
damages ' 8 and the awarding of costs'89 and attorney's fees.'," Also,
another ground for the exercise of a court's discretion is injunctive
relief, 9' whether temporary'9 2 or permanent.' 3 Finally, trial court
discretion is also a factor in the allowance of amendment to plead-
ings,' 4 post-judgment motions,'95 and jury argument. 9 6

An interesting development involving acceptance "under pro-

tion in granting of new trial when judge found he was in error as to the law); Valley View
Cattle Co. v. Iowa Beef Processors, Inc., 548 F.2d 1219, 1220-21 (5th Cir. Mar., 1977); Ken-
tucky Fried Chicken Corp. v. Diversified Packaging, Corp., 549 F.2d 368 (5th Cir. Mar., 1977);
Litherland v. Petrolane Offshore Constr. Servs., 546 F.2d 129, 134 (5th Cir. Jan., 1977) (denial
of motion for new trial reversible only when absolute absence of evidence to support the
verdict; reluctant to reverse when only against great weight).

186. Adams v. Ford Motor Credit Co., 556 F.2d 737, 740-41 (5th Cir. July, 1977);
Bridges v. Groendyke Transport, Inc., 553 F.2d 877, 879-81 (5th Cir. May, 1977); Menard v.
Penrod Drilling Co., 538 F.2d 1084, 1088-89 (5th Cir. Sept., 1976).

187. Landry v. Offshore Logistics, Inc., 544 F.2d 757, 760 (5th Cir. Jan., 1977); Bridges
v. Groendyke Transport, Inc., 553 F.2d 877, 879-81 (5th Cir. Sept., 1976).

188. Givens v. Lederle, 556 F.2d 1341, 1346 (5th Cir. Aug., 1977); Warner v. City of Bay
St. Louis, 552 F.2d 583, 585 (5th Cir. May, 1977).

189. Givens v. Lederle, 556 F.2d 1341, 1346 (5th Cir. Aug., 1977); Walters v. Roadway
Express, Inc., 557 F.2d 521, 526-27 (5th Cir. Aug., 1977); Hodge v. Seiler, 558 F.2d 284, 287
(5th Cir. Aug., 1977).

190. International Ass'n of Machinists v. Texas Steel Co., 538 F.2d 1116, 1121-22 (5th
Cir. Sept., 1976).

191. 14 R. POORE, CYCLOPEDIA OF FEDERAL PROCEDURE § 67.29, at 196-97 (3d ed. 1965).
192. Hawthorn Environmental Preservation Ass'n v. Coleman, 551 F.2d 1055, 1055-56

(5th Cir. May, 1977); Hillsboro News Co. v. City of Tampa, 544 F.2d 860, 861 (5th Cir. Jan.,
1977); Nelson v. Rosenthal, 539 F.2d 1034, 1036 (5th Cir. Sept., 1976).

193. McCarthy v. Briscoe, 553 F.2d 1005, 1007 (5th Cir. June, 1977); Kentucky Fried
Chicken Corp. v. Diversified Packaging Corp., 552 F.2d 601, 603 (5th Cir. May, 1977); H&R
Block v. McCaslin, 541 F.2d 1098, 1099-1100 (5th Cir. Nov., 1976).

194. Kentucky Fried Chicken Corp. v. Diversified Packaging Corp., 549 F.2d 368, 392
(5th Cir. Mar., 1977).

195. Couch v. Travelers Ins. Co., 551 F.2d 958, 959-60 (5th Cir. May, 1977); Villareal
v. Braswell Motor Freight Lines, 545 F.2d 978 (5th Cir. Jan., 1977).

196. Commercial Credit Equip. v. L & A Contracting Co., 549 F.2d 979, 981 (5th Cir.
Mar., 1977).
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test" of remittitur occurred during this survey period. In Gleason v.
Hall,"7 the court reviewed a question of remittitur under the abuse
of discretion standard but later withdrew that opinion."8 In defer-
ence to a Supreme Court case,"' the court held in its second opinion
that a plaintiff may not appeal a remittitur order he or she has
accepted even under protest.'0

D. Harmless Error-Standard of Review

Rule 61 of the Federal Rules of Civil Procedure provides that
"[n]o error. . in anything done or omitted by the court or by any
of the parties is grounds for vacating, modifying, or otherwise dis-
turbing a judgment or order, unless refusal to take such action ap-
pears to the court inconsistent with substantial justice." 0' It is said
that the best definition of reversible error or error that may affect
the "substantial rights of the parties" was verbalized by Justice
Rutledge in Kotteakos v. United States:102

But if one cannot say, with fair assurance, after pondering all that
happened without stripping the erroneous action from the whole,
that the judgment was not substantially swayed by the error, it is
impossible to conclude that substantial rights were not affected.

The admission or exclusion of evidence is an alleged error often
subjected to the harmless error rule. °3 Also, jury instructions, 24 final
argument or other conduct during205 or after2

0 the trial may also be
judged by rule 61 standards.

Susan Sanders

197. 555 F.2d 514 (5th Cir. July, 1977), opinion withdrawn, 557 F.2d 1052 (5th Cir. Aug.,
1977).

198. Gleason v. Hall, 555 F.2d 514, 518 (5th Cir. July, 1977).
199. Donovan v. Penn Shipping, 97 S. Ct. 835 (1977).
200. Gleason v. Hall, 557 F.2d 1052, 1052-53 (5th Cir. Aug., 1977).
201. FED. R. Civ. P. 61.
202. 328 U.S. 750, 764 (1946). See 11 WRIGM & MILLER, supra note 53, § 2883, at 276.
203. Wright v. Southwest Bank, 554 F.2d 661, 663-64 (5th Cir. June, 1977); 11 WRIGHT

& MILLER, supra note 53, § 2885, at 282. See generally 7 MooRE's FEDERAL PRACTIcE 61.07
(2d ed. 1975). See also Kennedy v. Great At. & Pac. Tea Co., 551 F.2d 593, 598-99 (5th Cir.
Apr., 1977) (overriding of motion to prohibit testimony of judge's law clerk and his girlfriend
or, in alternative, for judge to disqualify himself not harmless error).

204. Parnell v. Continental Can Co., 554 F.2d 216, 224 (5th Cir. June, 1977); 11 WRIGHT
& MILLER, supra note 53, § 2886.

205. O'Rear v. Fruehauf Corp., 554 F.2d 1304, 1308-10 (5th Cir. June, 1977) (prejudicial
comment by counsel during trial and during final argument and refusal by court to allow
opposition to respond).

206. Gordy v. City of Canton, 543 F.2d 558, 564 (5th Cir. Dec., 1976) (allowing jury to
take portions of expert testimony into jury room harmless in light of other evidence).

[Vol. 9:895


