
CIVIL RIGHTS
INTRODUCTION

The United States Court of Appeals for the Fifth Circuit con-
tinues to be an important forum for the consideration of suits based
on alleged abridgements of civil rights. Although the standards for
these causes of action are becoming somewhat more clarified in
certain areas, the law relating to civil rights, perhaps more than any
other area, should be considered as constantly evolving. Thus, the
practitioner may expect considerable difficulty when attempting to
decipher the myriad of decisions affecting constitutionally-based
assertions of rights.

During this survey period the Fifth Circuit dealt with many
facets of civil rights law, some of which arose from fairly novel
situations and others being based on carefully articulated standards
in areas of ever-increasing depth and magnitude. From the asserted
right of a reporter to film executions' to the improper notice proce-
dures used by the Equal Employment Opportunity Commission,2

the Fifth Circuit continued to set the federal pace for the adjudica-
tion of controversies arising from claimed statutory and constitu-
tional civil improprieties. This article will deal with six major areas
of civil rights law,3 which include: (1) prisoners' rights; (2) employ-
ment discrimination based on race; (3) employment discrimination
based on sex; (4) racial discrimination in private school admissions;
(5) employment dismissals constituting "state action" without due
process of law; and (6) various miscellaneous causes of action based
generally on first amendment rights and freedoms.

As noted above, the Fifth Circuit is literally deluged with cases
involving civil rights, and much law is constantly being made. The

1. Garrett v. Estelle, 556 F.2d 1274 (5th Cir. Aug., 1977), petition for cert. filed, 46
U.S.L.W. 3483 (U.S. Dec. 20, 1977) (No. 77-884).

2. See, e.g., Zambuto v. American Tel. & Tel. Co., 544 F.2d 1333 (5th Cir. Jan., 1977).
3. Unlike last year's civil rights survey article, Survey-Civil Rights, 8 TEx. TECH L.

REV. 1017 (1977), this article will not concentrate on only a very few Fifth Circuit decisions,
with an in-depth analysis of each. Instead, it will attempt to cover very broadly the entire
gamut of civil rights litigation before the Fifth Circuit. It is felt that this area of the law is
unique in that some very creative and unique opportunities exist for its development, both
for the beginning practitioner and the experienced representative of libertarian causes. For
this reason, a broadly-based exposition of current civil rights litigation would seem to be of
more benefit than a highly concentrated probe into only two or three major areas. It is not
meant by this that only a cursory examination is employed or desired, but rather that many
of the possibilities of civil rights development can only be ascertained by an extensive hori-
zontal view of the field.
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purpose of this article, therefore, is to highlight some of the more
important developments in the area, with an emphasis on those
facets that would be of particular interest to the practitioner.

I. PRISONERS' RIGHTS

When the federal government or a state restricts the liberty of
a significant segment of its population, constitutional violations will
inevitably be alleged. Just how much liberty a prisoner retains dur-
ing his confinement is an open question with not very well-defined
answers. Prisoners have discovered that civil rights legislation pro-
vides an excellent tool for securing rights and guarantees they have
been improperly denied, as well as for creating new rights.

Because there is a growing trend toward prison reform, judges
often find themselves playing the role of the legislator and the ad-
ministrator. Consequently, the legal issues before the Fifth Circuit
deal as much with procedural problems as they do with substantive
reform proposals. This section examines the recent cases with an
organizational approach aimed not only at substantive areas of re-
form, but also at the development of procedures designed to accom-
plish reform.

A. Medical Care

Prisoners' actions for inadequate medical treatment suffered
some curtailment in scope during this survey period due to the
Supreme Court's decision in Estelle v. Gamble.4 In that case, a
prisoner's complaint failed to state a cognizable claim under 42
U.S.C. § 19831 against the Texas state prison's chief medical officer
because the prisoner's complaint alleged only malpractice and did
not adequately contain additional allegations of either (1) inten-
tional denial of medical treatment, or (2) denial of medical treat-
ment as a result of deliberate indifference. The Supreme Court
remanded the case to allow the Fifth Circuit to consider whether a
cause of action was stated against other prison officials.' On re-

4. 429 U.S. 97 (1976).
5. 42 U.S.C. § 1983 (1970). The statute reads:
Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory, subjects, or causes to be subjected, any citizen of
the United States or other person within the jurisdiction thereof to the deprivation
of any rights, privileges, or immunities secured by the Constitution and laws, shall
be liable to the party injured in an action at law, suit in equity, or other proper
proceeding for redress.

6. Estelle v. Gamble, 429 U.S. 97, 107-08 (1976).
7. Id. at 107.
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mand, the Fifth Circuit decided that the prisoner's complaint was
likewise inadequate as against the Director of the Department of
Corrections and the warden of the prison.' The standard set forth
by the Supreme Court was controlling: the inmate must be a victim
of "deliberate indifference to serious medical needs"9 in order to
state a cause of action under 42 U.S.C. § 1983.10 In light of that new
test, an accidental or inadvertent failure to provide adequate care
will not suffice for section 1983 purposes.

In Bass v. Sullivan," a prisoner brought a section 1983 action
against prison officials for alleged cruel and unusual punishment
because of the failure of the prison doctors to adequately treat frost-
bite injuries which he suffered during an escape attempt. The pris-
oner's claim was held meritless at trial as well as on appeal. The test
used by the district court in determining whether a cause of action
was stated was not that approved by the Supreme Court in Estelle
v. Gamble," but rather was an earlier test formulated by the Fifth
Circuit in Novak v. Beto.'3 In Novak the court inquired whether
there was a neglect of the plaintiff's basic medical needs that could
justly be termed barbarous or shocking to the conscience." The
Fifth Circuit, in Bass, concluded that the "barbarous/shocks the
conscience" test was a permissible one"5 because the Supreme Court
had cited cases that employed the Novak standard and had further
determined that these cases were in essential agreement with the
"deliberate indifference" test as formulated in Estelle v. Gamble.'8

Although the Gamble and Bass cases indicate that medical
malpractice claims based on simple negligence may fail under either
test, the possibility of subjective analysis under both tests will lead
to inconsistent results in future cases. A recurring criticism of the
"barbarous/shocks the conscience" test is that it is not really a test
at all; the outcome of any given complaint depends on what is
barbarous or shocking to the conscience of the judge who hears it."

8. Gamble v. Estelle, 554 F.2d 653 (5th Cir. June, 1977).
9. Estelle v. Gamble, 429 U.S. 97, 105 (1976).
10. 42 U.S.C. § 1983 (1970).
11. 550 F.2d 229 (5th Cir. Apr., 1977).
12. 429 U.S. 97 (1976).
13. 453 F.2d 661 (5th Cir. 1971).
14. Id. at 670-71.
15. Bass v. Sullivan, 550 F.2d 229, 231 (5th Cir. Apr., 1977).
16. 429 U.S. 97 (1976).
17. In the early years of the development of search and seizure procedure, the Supreme

Court attempted to apply a "barbarous/shocks the conscience" test. See, e.g., Rochin v.
California, 342 U.S. 165 (1952); Wolf v. Colorado, 338 U.S. 25 (1949). A few years of experi-
mentation showed the Court just how difficult in application the test could be. Consequently,
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If a court is permitted to indulge in introspective guesswork in its
application of the "deliberate indifference" test, then this test may
be subject to the same infirmities as the "barbarous/shocks the
conscience test." Fortunately, however, cases subsequent to Estelle
v. Gamble's have applied the "deliberate indifference" test strictly
upon a basis of objective criteria.'" Nevertheless, a better formula-
tion of the test for the adequacy of a medical malpractice claim
under section 1983 would have made objective application of the
"deliberate indifference" standard mandatory, rather than still al-
lowing some discretion on the part of the judge.

The parameters of section 1983 as it relates to prisoners' suits
based on claims of inadequate medical relief were more closely de-
fined during this survey period in other instances as well. For exam-
ple, in Smith v. Sullivan, 2 the Fifth Circuit was faced with the task
of reviewing a rather extensive order by a district court which com-
pelled the jail officials to provide, among other things, a regular
program of medical care, which was to begin with a physical exami-
nation of every new prisoner within 36 hours after his arrival." The
defense to the implementation of the order was twofold: (1) funds
to make the corrections were unavailable, and (2) no constitutional
violation of the prisoner's rights had occurred." The Fifth Circuit
summarily dismissed the inadequacy of funds argument on grounds
that lack of money is never an excuse for depriving a person of his
constitutional rights." The defendants' second argument fared bet-
ter, however, because the court felt constrained to measure the al-
leged constitutional violation of the prisoner's right to medical care
by the standard of Estelle v. Gamble.' The prison officials were
within constitutional parameters if they did not show deliberate
indifference to the prisoners' medical needs. 5 The court found that
the district court's order could not be allowed to stand to the extent

in Mapp v. Ohio, 367 U.S. 643 (1961), the Court adopted the mechanical exclusionary rule.
In a concurring opinion Mr. Justice Black interpreted the effect of the Mapp decision to
"reject the confusing 'shock-the-conscience' standard of the Wolf and Rochin cases and,
instead, set aside this state conviction in reliance upon the precise, intelligible and more
predictable constitutional doctrine." 367 U.S. 643 (1961) (concurring opinion).

18. 429 U.S. 97 (1976).
19. See, e.g., Smith v. Sullivan, 553 F.2d 373 (5th Cir. May, 1977), discussed infra.
20. 553 F.2d 373 (5th Cir. May, 1977).
21. Id. at 376.
22. Id. at 376, 378.
23. Id. at 378.
24. 429 U.S. 97 (1976).
25. Smith v. Sullivan, 553 F.2d 373, 380 (5th Cir. May, 1977).

950 [Vol. 9:947
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that it required examinations of incoming prisoners in the absence
of reasonable grounds to suspect that an inmate might require such
an examination." On another point in the same appeal, the Court
determined that prisoners do not have a constitutional right to an
air-conditioned environment in the absence of proof of extreme tem-
peratures that are likely to be injurious to the inmates' health.2

Many district courts' orders for prison and jail reform bring
enormous financial burdens upon the taxpayers of the jurisdictions
concerned. The less-than-pragmatic view of the Fifth Circuit has
been that financial impossibility is no excuse for denial of a pris-
oner's constitutional rights.3 Impossibility defenses based on lack
of funds have often been deemed frivolous. 2

' But when the basis of
the claim of impossibility is something more substantial, such as a
bar imposed by law, it becomes a viable defense to a district court's
reform order. For example, in Costello v. Wainwright,3" the Fifth
Circuit reviewed a district court order which required the correc-
tional director to lower the inmate population so that adequate
medical care could be rendered to the prisoners who remained.3' To
comply with this order the director would have had to release pris-
oners on a wholesale basis or refuse to accept incoming prisoners.
He could do neither of these things without violating Florida law,32

which was not the subject of a constitutional attack here. Thus, the
court decided that the defendants could not be placed in the di-
lemma of being required to obey an injunction with which they have
no legal capacity to comply, absent an order by a three-judge court
declaring the state legislation to be unconstitutional.33

26. Id.
27. Id. at 381.
28. Gates v. Collier, 501 F.2d 1291 (5th Cir. 1974). The court said:
Where state institutions have been operating under unconstitutional conditions and
practices, the defenses of fund shortage and the inability of the district court to
order appropriations by the state legislature, have been rejected by the federal
courts.

Id. at 1319.
29. See, e.g., Gates v. Collier, 501 F.2d 1291, 1319 (5th Cir. 1974); Rozecki v. Gaughan,

459 F.2d 6, 8 (1st Cir. 1972).
30. 539 F.2d 547 (5th Cir. Sept., 1976).
31. Id. at 548-49.
32. FLA. STAT. ANN. § 839.21 (West 1976) provides:
Any jailer or other officer, who willfully refuses to receive into the jail or into his
custody a prisoner lawfully directed to be committed thereto on a criminal charge
or conviction, or any lawful process whatever, shall be guilty of a misdemeanor of
the first degree, punishable as provided in § 775.082 or § 775.083.

33. Costello v. Wainwright, 539 F.2d 547, 552 (5th Cir. Sept., 1976).
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Although the new test for adequacy of a section 1983 claim
under Gamble and the recognition of a partial "impossibility of
performance" defense for prison officials would seem to mark the
beginning of a trend away from the favor oftentimes accorded to
frivolous complaints of prisoners,34 the system still highly accommo-
dates the prisoner when he brings a pro se complaint. In Hines v.
Wainwright,31 a prisoner sued under section 1983 for alleged inade-
quate medical treatment as well as for racial discrimination and
cruel and unusual punishment. The prisoner named only the correc-
tional director as a defendant. The failure to name other defen-
dants, such as prison doctors and other prison officials, made the
plaintiff's complaint patently inadequate to state a claim because
he did not contend that the correctional director had directly partic-
ipated in the alleged constitutional deprivations.36 The district court
dismissed the cause with prejudice7.3 According to the Fifth Circuit,
the district court's action was inappropriate because the plaintiff
should have had an opportunity to advance his claim if in fact it
existed.3 Consequently, the case was remanded with directions to
give the plaintiff leave to amend his petition within a reasonable
time.3

Where the rigors of court procedure often spell doom for many
non-adhering litigants, the prisoner's civil rights claim seems to
survive. 0 Normally, federal procedure forbids appellate review of
points not raised and preserved below unless they amount to
"fundamental error,"' but that was not the case for the aggrieved

34. For examples of frivolous prisoners' complaints out of this survey period, see Bass
v. Sullivan, 550 F.2d 229 (5th Cir. Apr., 1977) and Cruz v. Skelton, 543 F.2d 86 (5th Cir. Nov.,
1976).

35. 539 F.2d 433 (5th Cir. Sept., 1976).
36. Id. at 434.
37. Id.
38. Id.
39. Id.
40. The federal courts are required to construe pro se pleadings of prisoners with liberal-

ity. Haines v. Kerner, 404 U.S. 519, reh. denied, 405 U.S. 948 (1972); Campbell v. Beto, 460
F.2d 765 (5th Cir. 1972).

41. A "fundamental error" has been defined as one which goes to the foundation of the
claim or part of it, and is not curable. See 5A MooRE's FEDERAL PRACTICE 46.02, at 1906 n.9
(2d ed. 1977). Although the scope of what constitutes fundamental error is not precisely
defined, it is clear that an alleged error of inconsistency in jury answers to a special verdict
can be easily cured by resubmission if it is promptly called to the trial court's attention.
Consequently, this type of error does not fit the standard definition of fundamental error and
should be preserved by a motion to set aside the verdict. In Griffin v. Matherne, 471 F.2d
911 (5th Cir. 1973), the court permitted review of an alleged inconsistency in jury answers
because "promptly after the verdict the plaintiff made known his position, and, if resubmis-
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prisoner in Fugitt v. Jones.2 Plaintiff made no motion to correct an
alleged inconsistency in the jury's answers to the special issues, and
she also failed to move for judgment n.o.v. or for a new trial. 3 The
court held that it was precluded from considering no evidence points
because of the plaintiff's failure to make a motion for new trial."
However, the court did review the alleged inconsistency in the jury's
answers because "[i]f the answers were legally inconsistent, the
entry of judgment on such a special verdict embodies the same error
as the denial of a motion to set aside the verdict or denial of a
motion for a new trial." 5 The court thus determined that the jury's
answers, which found that the plaintiff was in fact injured while she
was in jail," fatally conflicted with the finding that she suffered no
compensable damages for non-treatment of her injuries. 7 The in-
consistency was not resolvable because it was plain that the plaintiff
had been injured to some extent. That part of the judgment which
rested on the inconsistent jury answers was vacated and remanded."
Thus, plaintiff was able to get a new trial on liability and damage
issues even though she had failed to make the necessary motions
when the judgment of the trial court was entered.

Malpractice cases are permeated by the court's quest for a bal-
ance between the rights of the prisoner and the society which im-
prisons them. During this past survey period, the Fifth Circuit has
demonstrated boundless accommodation for the prisoner who be-
comes entrapped in the web of trial procedure. 9 But where the
prisoner seeks to create new rights arising out of civil rights legisla-
tion, both the Supreme Court and the Fifth Circuit hasve been reluc-
tant to take innovative steps.50 At this point in time, the duty of

sion was considered to be both allowable and appropriate, the jury might have been reassem-
bled." Id. at 918.

42. 549 F.2d 1001 (5th Cir. Apr., 1977).
43. Id. at 1004.
44. Id.
45. Id. at 1005. Although the court admitted that it would have been better practice to

have promptly moved for reconsideration of the alleged inconsistent answers, it found no fatal
error in failing to make any motions whatever to preserve the appellant's right of appeal. This
lax view of procedural requisites can be explained only as an expression of the court's willing-
ness to hear pro se complaints regardless of non-adherance to technicalities. See note 40
supra. Inasmuch as the errors alluded to by the court embody the idea of calling the court's
attention to prior error, there would seem to be nothing fundamental in them.

46. Id. at 1003 n.3.
47. Id. at 1005.
48. Id. at 1006.
49. See notes 40-48 supra and accompanying text.
50. See notes 4-27 supra and accompanying text.
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society extends only to the deliberate acts or omissions of its medi-
cal agents.51

B. Legal Aid

Prisoners' rights to engage in mutual legal assistance had mea-
ger beginnings. The first recognition by the Supreme Court of such
rights came in Johnson v. Avery,52 where an inmate was disciplined
for violating a prison regulation prohibiting inmates from assisting
other inmates in preparing habeas corpus petitions. The Court held
that inmates could not be barred from engaging in mutual legal
assistance "unless and until the State provides some reasonable
alternative to assist inmates in the preparation of petitions for post-
conviction relief."53 In Wolff v. McDonnell,54 the Supreme Court
clarified that it did not intend Avery to be limited to its facts. The
right of mutual legal assistance among prisoners was extended to
civil rights actions, as well as to habeas corpus, because "both ac-
tions serve to protect basic constitutional rights."5 The right was
still made conditional, however, on there being no reasonable alter-
native available. 56

During the survey period, the Fifth Circuit expanded the rights
of prisoners to engage in mutual legal assistance still further. In
Corpus v. Estelle,7 the court ruled that such rights could not be
denied for general civil matters such as divorce or small claims. The
Texas Department of Corrections argued that its rule prohibiting
mutual assistance should be sustained because the prison main-
tained a staff of attorneys to give advice to prisoners.5" The court
commended the Texas Department of Corrections' legal aid pro-
gram as being the finest in the nation, 5 but nonetheless declared it
deficient to stand as a reasonable alternative when measured by the
Wolff standard. 0 The deficiencies found by the court included the
lack of reasonable aid to functionally illiterate or non-English
speaking inmates' and a discretionary system whereby the prison-

51. Estelle v. Gamble, 429 U.S. 97 (1976).
52. 393 U.S. 483 (1969).
53. Id. at 490.
54. 418 U.S. 539 (1974).
55. Id. at 579.
56. Id. at 580.
57. 551 F.2d 68 (5th Cir. Apr., 1977).
58. Id. at 69.
59. Id. at 71.
60. Id.
61. Id.
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ers' divorce and small claims would be sued out only if the staff
attorneys believed that they had merit."2

Whether the Fifth Circuit has read more into Wolff than was
intended by the Supreme Court is an open question. The Supreme
Court emphasized in Wolff the similarity between civil rights and
habeas corpus actions to justify expansion of mutual assistance
rights to "recognized instances where the same constitutional rights
might be redressed under either form of relief." 3 Arguably, the court
may have been referring to specific liberty rights, to the exclusion
of property rights, since the primary purpose of habeas corpus is to
secure one's physical liberty.6' Once habeas corpus is exhausted in
state courts, civil rights legislation may be invoked to further pursue
one's liberty in the federal courts. 5 This similarity of purpose in the
two methods moved the Court to extend rights of mutual legal assis-
tance to civil rights.66

The effect of the Fifth Circuit's holding in Corpus is to extend
the mutual assistance rights of prisoners to any and all property
claims they may have." Authority for the expansion was premised
on the right to access to the courts, which is founded on the due
process clause.66 The right of access to the courts extends to the
protection of all fundamental rights,6 which include divorce and
small property claims. Consequently, the Fifth Circuit's expansion
of Wolff is probably constitutionally sound insofar as it sanctions
protection of fundamental rights. 0

62. Id. at 70-71.
63. Wolff v. McDonnell, 418 U.S. 539, 579 (1974).
64. Preiser v. Rodriguez, 411 U.S. 475, 484 (1973). The Court said: "[1The essence of

habeas corpus is an attack by a person in custody upon the legality of that custody, and...
the traditional function of the writ is to secure release from illegal custody." Id.

65. Watson v. Briscoe, 554 F.2d 650 (5th Cir. May, 1977); Conner v. Pickett, 552 F.2d
585 (5th Cir. May, 1977).

66. Wolff v. McDonnell, 418 U.S. 539, 579 (1974).
67. Corpus v. Estelle, 551 F.2d 68, 70 (5th Cir. Apr., 1977). "We agree with the district

court that reasonable access to the courts must include access in general civil legal matters
including but not limited to divorce and small civil claims." Id.

68. Id.
69. Wolff v. McDonnell, 418 U.S. 539, 579 (1974). The Court said: "The right of access

to the courts . ..is founded in the Due Process Clause and assures that no person will be
denied the opportunity to present to the judiciary allegations concerning violations of
fundamental constitutional rights." Id. (emphasis added).

70. What may constitute a "fundamental right" as that term is used by the Supreme
Court is a voluminous subject beyond the scope of this article. The Court's use of the term
does seem to indicate that a line is to be drawn at some point, and that less than fundamental
rights are not always protected by the Constitution. An illustrative case in point is San
Antonio Independent School Dist. v. Rodriguez, 411 U.S. 1, reh. denied, 411 U.S. 959 (1973),
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When a prisoner does obtain the benefit of court-appointed
counsel, his remedies for legal malpractice cannot be premised upon
section 1983."1 In United States ex rel. Simmons v. Zibilich," a
prisoner sued his court-appointed attorney for failing to assert all
available defenses at trial, for failing to file a timely appeal, and for
failing to investigate the case properly. The complaint charged that
these omissions were state action and attempted to invoke federal
jurisdiction by characterizing the suit as a civil rights action.13 The
Fifth Circuit held that section 1983 does not take cognizance of
malpractice type claims against court-appointed counsel. '4 Al-
though the holding appears to be one of first impression in the Fifth
Circuit, it comes as no great surprise because of the circuit's dictum
to the same effect in an earlier case 5 and the uniform holdings of
other circuits."

The Fifth Circuit's approach to the expansion of a prisoner's
legal aid rights resembles the approach taken by the court in the
medical care area." The court eagerly assists the prisoner at every
opportunity so long as the problem is getting into the courtroom."
Once the prisoner acquires his right to be heard in court, however,
society's duty to provide him with legal aid is met. Thereafter, the
prisoner has the same remedies available to him as the ordinary
citizen would have for legal malpractice."

C. Parole Rights and Hearing Procedure

A prisoner's success in asserting a denial of due process at his

where the Supreme Court decided that one's right to an education was not constitutionally
guaranteed. Suppose a prisoner desired to engage in a mutual legal assistance program to
learn how to sue the government to compel it to provide him with an education. In such a
case,. he would be asserting a non-fundamental right, and the prison should be under no
obligation to permit him to solicit legal assistance from fellow inmates. The right to access
to the courts is not all pervasive; it is limited to fundamental rights.

71. United States ex rel. Simmons v. Zibilich, 542 F.2d 259 (5th Cir. Nov., 1976).
72. 542 F.2d 259 (5th Cir. Nov., 1976).
73. Id. at 260.
74. Id. at 261.
75. O'Brien v. Colbath, 465 F.2d 358, 359 (5th Cir. 1972).
76. Harkins v. Elderedge, 505 F.2d 802 (8th Cir. 1974); Page v. Sharp, 487 F.2d 567 (1st

Cir. 1973); Barnes v. Dorsey, 480 F.2d 1057 (8th Cir. 1973); Szijarto v. Legeman, 466 F.2d
864 (9th Cir. 1972); Brown v. Joseph, 463 F.2d 1046 (3rd Cir. 1972), cert. denied, 412 U.S.
950 (1973); Sinclair v. Spatocco, 452 F.2d 1213 (9th Cir.), cert. denied, 409 U.S. 886 (1972);
Dyer v. Rosenberg, 434 F.2d 648 (9th Cir. 1970); French v. Corrigan, 432 F.2d 1211 (7th Cir.
1970), cert. denied, 401 U.S. 915 (1971); Mulligan v. Schlachter, 389 F.2d 231 (6th Cir. 1968).

77. See notes 4-51 supra and accompanying text.
78. See notes 57-70 supra and accompanying text.
79. See notes 71-76 supra and accompanying text.
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parole hearing will depend on whether the hearing was one for an
initial grant of parole or one to consider possible revocation of pa-
roleY° Because neither type of hearing is part of a criminal prosecu-
tion, the full panoply of rights8' due a defendant in criminal pro-
ceedings does not apply.2 Nevertheless, in Morrissey v. Brewer,
the Supreme Court held that a parolee's liberty involves significant
values within the protection of the due process clause of the four-
teenth amendment. The minimum requirements of due process at
a revocation hearing include: (a) written notice of the claimed viola-
tions of parole; (b) disclosure to the parolee of evidence against him;
(c) opportunity to be heard in person and to present witnesses; (d)
the right to confront and cross-examine adverse witnesses; (e) a
''neutral and detached" hearing body such as a traditional parole
board, members of which need not be judicial officers or lawyers;
and (f) a written statement by the factfinders as to the evidence
relied on and reasons for revoking parole.88

An area in which the Supreme Court has not delineated exactly
what process is due is that of the initial parole application hearing.
Although the question has been addressed in the past by several
circuits,88 the precedential value of their decisions is in doubt be-
cause the Supreme Court vacated them as moot. In Childs v. United
States Board of Paroles,7 the District of Columbia Circuit con-
cluded that conditional liberty interests of the applicant were in-
volved, and a written statement containing reasons for the denial
of the application was the minimum amount of process that was
due."

The Fifth Circuit firmly rejected this view during the survey
period in Brown v. Lundren"9 and Cruz v. Skelton.1° The court ap-
proached the question by inquiring at the outset whether there was

80. Compare Morrissey v. Brewer, 408 U.S. 471 (1972), with Cruz v. Skelton, 543 F.2d
86 (5th Cir. Nov., 1976) and Brown v. Lundren, 528 F.2d 1050 (5th Cir. 1976).

81. Mempa v. Rhay, 389 U.S. 128 (1967).
82. Id.
83. 408 U.S. 471 (1972).
84. Id. at 488.
85. Id. at 489.
86. See Bradford v. Weinstein, 519 F.2d 728 (4th Cir.), vacated as moot, 423 U.S. 147

(1975); United States ex rel. Johnson v. Chairman of New York State Bd. of Parole, 500 F.2d
925 (2d Cir.), vacated as moot sub nom., Regan v. Johnson, 419 U.S. 1015 (1974). See
discussion in Cruz v. Skelton, 543 F.2d 86, 88-89 (5th Cir. Nov., 1976).

87. 511 F.2d 1270 (D.C. Cir. 1974).
88. Id. at 1281-85.
89. 528 F.2d 1050 (5th Cir. 1976).
90. 543 F.2d 86 (5th Cir. Nov., 1976).
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a "grievous loss"' , of a liberty interest. The court found in each case
that denial of parole was not a grievous loss of liberty because the
applicant, who is denied parole while still in custody, has lost noth-
ing but a mere expectation of liberty."

The Supreme Court has yet to decide which of the two ap-
proaches is correct. The Fifth Circuit's approach is questionable
because it turns on whether one's liberty rights are vested or not
vested. 3 In Morrissey, the Supreme Court expressed distaste for
approaches which tend to categorize liberty into rights and privi-
leges." The Fifth Circuit's approach, which categorizes liberty into
vested rights and expectations, 5 is equally distasteful. Regardless of
the names which may be attached to liberty interests, they are
always valuable and must be held to be within the protection of the
fourteenth amendment. 6

Additional due process problems arise in federal parole proce-
dure because of extensive regulations. Under the federal regula-
tions, 7 a panel of parole hearing examiners may submit a case to
the Regional Director with a recommendation that it be designated
as an "original jurisdiction" case." The Regional Director then con-
siders the case and may choose to pass it along to the National
Directors of the Board of Parole. The decision to refer is based on a
finding of either an unusually serious offense or of potential wide-
spread public attention, or on the fact that the prisoner is serving a
long-term or life sentence." In King v. Warden, United States
Penitentiary, 100 a parole applicant tried to use the red tape gener-
ated by the system as a means of obtaining his release. Pursuant to
the above procedures, King's case was-referred to the National
Directors. The prisoner petitioned the United States District Court

91. Morrissey v. Brewer, 408 U.S. 471, 482 (1972).
92. Cruz v. Skelton, 543 F.2d 86, 89 (5th Cir. Nov., 1976); Brown v. Lundren, 528 F.2d

1050, 1053 (5th Cir. 1976).
93. Brown v. Lundren, 528 F.2d 1050 (5th Cir. 1976). The court held:
Thus, while parole revocation and prison discipline are clearly within the ambit of
the Due Process Clause of the Fifth and Fourteenth Amendments, the mere expec-
tation of parole release while still in otherwise lawful custody is not so vested as to
result in a 'grievous loss' if denied by the parole board.

Id. at 1053.
94. Morrissey v. Brewer, 408 U.S. 471, 482 (1972).
95. Brown v. Lundren, 528 F.2d 1050, 1078 (5th Cir. 1976). See note 78 supra.
96. Morrissey v. Brewer, 408 U.S. 471, 487 (1972).
97. 28 C.F.R. §§ 2.17, 2.24 (1976).
98. 28 C.F.R. § 2.17(a) (1976).
99. 28 C.F.R. § 2.17(b) (1976).
100. 551 F.2d 996 (5th Cir. May, 1977).
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for the Northern District of Georgia for relief. He asserted that the
hearing examiners who decided to refer the case had access to some
evidence involved in his prior classification by the Bureau of Prisons
as a "special offender" 10' and that this circumstance was an inherent
denial of due process. 02 Although the district court entered an order
sustaining the prisoner's contention, 03 the Fifth Circuit reversed,' 0

relying on Brown v. Lundren. 0 5 Despite the intricacies of the federal
parole procedure, the Fifth Circuit has steadfastly adhered to the
view that a denial of parole, as distinguished from revocation of
parole, does not involve a grievous loss of liberty and, therefore,
raises no specter of the requirements of due process of law.'"e

Similarly, the Fifth Circuit has declined to extend the require-
ments of procedural due process to prisoners' grievance hearings. In
Franklin v. Fortner, 07 a prisoner petitioned to obtain relief from an
order transferring him from a Florida minimum security facility to
a maximum security facility without notice and hearing. The Fifth
Circuit held that there was no due process violation because the
prisoner had no justifiable expectation that he would not be trans-
ferred except for misbehavior or the occurrence of other specified
evils.' 8 This decision is on sounder ground than the parole denial
cases because it invokes a straightforward application of the Su-
preme Court holding in Meachum v. Fano. '01 In that case the Su-
preme Court searched for a protectable liberty interest but failed to
find one. Regardless of whether the transfer took place, the prisoner
was to remain in custody. Thus, he had not even as much as an
expectation of liberty."0 The only instance in which a prisoner might
have a due process claim would be one in which he could assert some
right, provided by state law, or justifiable expectation that he would
not be transferred except for misbehavior or upon occurrence of

101. Id. at 998 n.2.
102. Id. at 997.
103. The district court order is summarized in King v. Warden, United States Peniten-

tiary, 551 F.2d 996, 999-1000 (5th Cir. May, 1977).
104. Id. at 1001.
105. 528 F.2d 1050 (5th Cir. 1976).
106. King v. Warden, United States Penitentiary, 551 F.2d 996, 1001 (5th Cir. May,

1977).
107. 541 F.2d 494 (5th Cir. Oct., 1976).
108. Id. at 496, citing Montayne v. Haymes, 427 U.S. 236, 242 (1976).
109. 427 U.S. 215 (1976).
110. Id. at 228. A vigorous dissent led by Justice Stevens argued that the prisoner

possesses a residuum of constitutionally protected liberty even while he is in custody. Id. at
229, 232 (dissenting opinion).
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other specified events."' Because the transfer in Franklin v.
Fortner"2 was made pursuant to a Florida statute 3 that did not
condition reclassification and transfer, the prison officials were free
to make the transfer without a hearing."' Florida provided a statu-
tory grievance procedure which gave a prisoner an after-the-fact
means of challenging his transfer within administrative channels."'
Although the Fifth Circuit sustained the validity of this proce-
dure,"' it would seem that under the rule of Meachum v. Fano"7

that not even this token process was due.
Equal protection arguments of prisoners appearing before ad-

ministrative hearings have fared little better than due process argu-
ments. In Finley v. Staton, "' a prisoner was refused his request for
admission to a work release program, allegedly because he was a sex
offender who had not obtained a special certificate for his release.
In a per curiam opinion, the Fifth Circuit held that this type of
discrimination was not unconstitutional." ' In Cruz v. Skelton, 20 the
prisoner developed a well-researched argument that he was denied
the protections and treatments given to prisoners in other units of
the Texas Department of Corrections where there were facilities for
drug treatment and rehabilitation of assaultive behavioral charac-
teristics. Because several facets of rehabilitation were listed by the
Board of Corrections as being among the criteria for selection for
parole,'2 ' the prisoner argued that he was being subjected to
"geographical discrimination."'1 The court dismissed these claims
as arbitrary speculation.'1 The statistics introduced in evidence did
not bear out the prisoner's allegations of invidious discrimination. 124

111. Id. at 228.
112. 541 F.2d 494 (5th Cir. Oct., 1976).
113. FLA. STAT. ANN. § 945.09 (West Supp. 1977).
114. Franklin v. Fortner, 541 F.2d 494, 496-97 (5th Cir. Oct., 1976).
115. Florida Department of Offender Rehabilitation Rules and Regulations, 10B-1207

(1975).
116. Franklin v. Fortner, 541 F.2d 494, 498 (5th Cir. Oct., 1976).
117. 427 U.S. 215 (1976).
118. 542 F.2d 250 (5th Cir. Nov., 1976).
119. Id.
120. 543 F.2d 86 (5th Cir. Nov., 1976).
121. A state-published pamphlet, "Criteria for Parole Selection," is reprinted in Cruz

v. Skelton, 543 F.2d 86, 90 n.4 (5th Cir. Nov., 1976).
122. Id. at 88.
123. Id. at 90.
124. Id. at 92-94. The court said:
While an exhibit attached to Cruz's complaint indicates a minimal statistical dis-
parity between the paroles granted inmates of the Ellis, Walls, and Diagnostic
Units of the Texas Department of Corrections, it is surprising that this disparity is
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Factors employed by a parole board in making its decision on
a parole application quite often involve the distinctive traits and
background of the particular applicant. Equal protection claims will
not prevail against the parole board's evaluation so long as the
discriminations are not based on considerations such as race, reli-
gion, national origin, or poverty of the applicants.'25 Factors such as
marital status and seriousness of the offense may properly enter into
a parole board's evaluation without becoming invidious discrimina-
tions. '2

The character of the interest at stake is determinative of the
outcome of a parole hearing. Prior to this survey period, the Su-
preme Court found that a parolee has liberty rights which must be
accorded due process.2 7 But the initial grant of parole continues to
be viewed as a contingent interest which is not worthy of due process
protections. 28 This view seems curious in light of the Fifth Circuit's
attitude toward giving the prisoner the utmost in procedural protec-
tion in other contexts.' The policy underlying generous procedural
favors to prisoners has been premised on the theory that prisoners
should have every opportunity to be heard in court.'1° Perhaps the
Fifth Circuit's view of the process due at parole hearings may
change when the matter is reexamined at some time in the future.

D. Suits Against Police, Prison Officials, and Officers of the Court.

In false imprisonment actions, the Fifth Circuit has consis-
tently followed the rule that a policeman is shielded against liability
by his official immunity if his actions are in good faith.'3 ' Good faith
is measured by both subjective and objective elements of reasona-
bleness, I and the defense is valid only where the officer goes beyond
a mere showing of good intentions and demonstrates that he had a

not greater when we recall that Ellis Unit is a maximum security unit housing high
security risk prisoners presenting potentially higher parole risk problems.

Id. at 92-93.
125. Id. at 92.
126. Payne v. United States, 539 F.2d 443, 444 (5th Cir. Sept., 1976).
127. See notes 83-85 supra and accompanying text.
128. See notes 89-92 supra and accompanying text.
129. See the discussion of medical and legal assistance at notes 4-79 supra and accom-

panying text.
130. See, e.g., Haines v. Kerner, 404 U.S. 519, reh. denied, 405 U.S. 948 (1972); Camp-

bell v. Beto, 460 F.2d 765 (5th Cir. 1972) (requiring federal district courts to construe pro se
complaints of prisoner with liberality).

131. Stephenson v. Gaskins, 539 F.2d 1066 (5th Cir. Sept., 1976); Bryan v. Jones, 530
F.2d 1210 (5th Cir. 1976); Roberts v. Williams, 456 F.2d 819 (5th Cir. 1972).

132. Wood v. Strickland, 420 U.S. 308, 321 (1975).
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reasonable belief that the detention was lawful.' 33 In Stephenson v.
Gaskins,'3' a former prisoner's section 1983 complaint alleged an
arrest that was followed by denial of bail, denial of a preliminary
hearing, and release without ever being indicted.'1 The district
court dismissed the cause under rule 12(b)(6) of the Federal Rules
of Civil Procedure.' 3 The Fifth Circuit, in a per curiam opinion,
held that the dismissal was improper.' 37 The court clarified in
Gaskins that where a prima facie claim for relief is stated, a dis-
missal on rule 12(b)(6) grounds is erroneous.'3 8 A cause of action is
adequately stated by allegations of false imprisonment and denial
of bail.' 3 While official immunity is a matter of defense which may
make summary judgment a proper motion, 40 it does not defeat a
prima facie, though inartfully drawn, complaint."'

A variation of the good faith/immunity defense available to
policemen who are named as defendants in section 1983 suits for
false imprisonment arises when there is probable cause to make an
arrest. In Hunter v. Clardy, ",2 the plaintiff was arrested for a simple
battery of a policeman who was in the process of subduing other
persons in a warrantless arrest. The plaintiff was found not guilty
in criminal proceedings on the battery charge. 1 3 In the plaintiffs
civil suit for false imprisonment, the district court found that the
policeman had acted without probable cause.'" This finding was
plainly wrong, however, in light of the state statute"5 which pro-
vided that a policeman acts with probable cause whenever he makes
an arrest for an offense which takes place in his presence. Since, as
the trial court found, the offense occurred in the officer's presence,

133. Bryan v. Jones, 530 F.2d 1210, 1214 (5th Cir. 1976).
134. 539 F.2d 1066 (5th Cir. Sept., 1976).
135. Id. at 1067.
136. FED. R. Civ. P. 12(b)(6) provides:
Every defense, in law or fact, to a claim for relief in any pleading, whether a claim,
counterclaim, cross-claim, or third-party claim, shall be asserted in the responsive
pleading thereto if one is required, except that the following defenses may at the
option of the pleader be made by motion: . . . (6) failure to state a claim upon
which relief can be granted. ...

137. Stephenson v. Gaskins, 539 F.2d 1066, 1068 (5th Cir. Sept., 1976).
138. Id.
139. Id.
140. Id.
141. Id.
142. 558 F.2d 290 (5th Cir. Aug., 1977).
143. Id. at 291.
144. Id.
145. GA. CODE ANN. § 27-207 (1972).
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he had probable cause to make the arrest and had a complete de-
fense to the section 1983 action."'

An additional barrier to a prisoner's section 1983 complaint
against state officials is the requirement that he be deemed no
longer "in custody.""' 7 If the prisoner's sentence has expired he may
nonetheless be found to be suffering from sufficient collateral effects
to be considered in custody."' If so, then the section 1983 claim may
not be entertained until the prisoner's remedies under state habeas
corpus proceedings have been exhausted."' The distinction between
habeas corpus proceedings and civil rights claims has been a pitfall
for many plaintiffs seeking relief from the federal courts. The federal
courts bow to the integrity of state judicial administration where
they find it necessary to prevent the plaintiff from circumventing
state appellate procedure by characterizing his complaint as one
falling within the parameters of section 1983 .150 The test for validity
of the prisoner's section 1983 complaint is whether, if the prisoner
prevails, the result will "impinge in any manner on the validity of
his criminal conviction." '' If not, then the prisoner may maintain
the civil rights suit without exhausting his habeas corpus remedies

146. Hunter v. Clardy, 558 F.2d 290 (5th Cir. Aug., 1977).
147. Conner v. Pickett, 552 F.2d 585 (5th Cir. May, 1977); Fulford v. Klein, 529 F.2d

377, aff'd en banc, 550 F.2d 342 (5th Cir. 1976).
148. Recent Supreme Court cases have refused to dismiss appeals from criminal convic-

tions on grounds of mootness when the appellant's sentence had expired by the time of
appeal. See Street v. New York, 394 U.S. 576, 579-80 n.3 (1969); Sibron v. New York, 392
U.S. 40, 51-58 (1968); Ginsberg v. New York, 390 U.S. 629, 633-34 n.2 (1968).

149. Conner v. Pickett, 552 F.2d 585, 587 (5th Cir. May, 1977); accord, Watson v.
Briscoe, 554 F.2d 650 (5th Cir. June, 1977).

150. Watson v. Briscoe, 554 F.2d 650 (5th Cir. June, 1977); Conner v. Pickett, 552 F.2d
585, 587 (5th Cir. May, 1977).

151. Rheuark v. Shaw, 547 F.2d 1257, 1259 (5th Cir. Mar., 1977); Quails v. Shaw, 535
F.2d 318 (5th Cir. 1976). To the same effect is the Supreme Court decision of Preiser v.
Rodriguez, 411 U.S. 475, 490 (1973), where the Court said: "Congress has determined that
habeas corpus is the appropriate remedy for state prisoners attacking the validity of the fact
or the length of their confinement, and that specific determination must override the general
terms of § 1983," (referring to 28 U.S.C. § 2243 (1971)), which requires the exhaustion of state
habeas corpus procedures before federal remedies can be invoked. Id. at 490. A vivid illustra-
tion of the "in custody" requirement from this survey period is found in Conner v. Pickett,
552 F.2d 585 (5th Cir. May, 1977), where an ambitious plaintiff sued for damages for violation
of his civil rights by the policemen, the prosecutor, and the state judge who participated in
bringing about his confinement. The claims against all defendants were dismissed in the trial
court. On appeal, the dismissal was affirmed only as to the prosecutor and the judge, because
these officials were clearly acting within the scope of their authority and were entitled to
immunity under section 1983. As to the policemen, the pro se complaint stated a cause of
action, provided that the plaintiff could no longer be deemed in custody. Since this question
of fact had not been determined by the trial court, the case was remanded for further proceed-
ings.
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at state law.'5 2 In Davis v. Fisher, 53 this test was applied to forbid a
prisoner to raise a claim of denial of counsel without first raising the
claim by habeas corpus. The test can also be applied to a prisoner's
advantage, however. In Rheuark v. Shaw,'54 a prisoner sued for in-
junctive relief against a court clerk and stenographer who had de-
layed for some twenty-one months in forwarding the transcript of
his trial to the Texas Court of Criminal Appeals. If the prisoner
prevailed, the net effect would be to speed along his appeal, but it
would have no relation to the outcome. Therefore, section 1983 was
available to him.' 55 The test seems to have been properly applied in
both cases. In Davis, the prisoner's success in pressing the claim
(that the conviction was improper because the prisoner was denied
counsel) would have resulted in his release; in Rheuark, the prisoner
was not asking for relief from his sentence, but rather for assistance
from the court clerk in prosecuting his appeal.

While the Fifth Circuit is willing to preserve state habeas cor-
pus proceedings by disallowing premature section 1983 actions, that
deference does not seem pervasive in other areas of state procedure.
For example, in Snell v. Short,' a prisoner sued for conversion of
property which was seized as evidence of his crime. By state stat-
ute,'57 the police were required to hold this property until an order
directing a release was issued from a magistrate. By another state
statute,'5 8 a cause of action for conversion was barred if brought after
two years from the date of conversion. The Fifth Circuit found that
Texas case law had interpreted the statute of limitations to mean
that it should be tolled where the property was rightfully obtained
until such time as the rightful possessor made a demand for re-
turn."' Even if this tolling provision were applied in the case at bar,
the action would still be barred because the police were the rightful
possessors. Although recognizing that section 1983 requires the
adoption of state statutes of limitation, the Fifth Circuit rejected
the lower court's analogy to the classic case of conversion which
arises when the possessor refuses the owner's demand for return of
the property.'" The court remanded the case with directions for the

152. Rheuark v. Shaw, 547 F.2d 1257, 1259 (5th Cir. Mar., 1977).
153. 546 F.2d 66 (5th Cir. Jan., 1977).
154. 547 F.2d 1257 (5th Cir. Mar., 1977).
155. Id. at 1259.
156. 544 F.2d 1289 (5th Cir. Jan., 1977).
157. TEX. CODE CraM. PRoc. ANN. art. 47.01 (1966).
158. TE x. REv. CiV. STAT. ANN. art. 5526 (1958).
159. Snell v. Short, 544 F.2d 1289, 1291 (5th Cir. Jan., 1977).
160. Id.
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lower court to take into account the state law concepts peculiar to
the case.' 6 ' The Fifth Circuit appears to favor tolling of the statute
of, limitations until such time as release of the seized property oc-
curred pursuant to a magistrate's order."2

Most cases out of this survey period exemplify a policy of pro-
tecting state officials from harassment by vindictive prisoners. The
official who performs his duty in good faith can rest assured that he
will be protected by his official immunity.6 3 In addition, state offi-
cials can be sued under section 1983 only when state remedies such
as habeas corpus are unavailable.' 4 The court is mindful of the need
for balance, however. Prisoners' suits should not be summarily dis-
missed when a prima facie claim is stated,'65 nor should their suits
fall subject to limitations defenses when other peculiar concepts of
state law may be applicable.'

E. Prison Operation

In response to the increasing problems of prison overcrowding,
federal district judges have willingly issued comprehensive orders to
enjoin state officials from accepting new prisoners until better ac-
commodations can be made available. For example, in Williams v.
Edwards, "'7 the district judge issued a fifteen-page order detailing
requirements which Louisiana prison officials were expected to com-
ply with in the immediate, intermediate, and the long-range fu-
tures.' 8 The order was challenged as being in excess of a single
judge's authority under the eleventh amendment because it alleg-
edly required the officials to divert funds which had been appropri-
ated for other purposes by the Louisiana legislature.'69 Noting that
the district judge was careful to avoid enjoining the Louisiana ap-

161. Id.
162. The court said:
We do not doubt that, in applying the sweeping mandate of § 1983 to the great
variety of human conduct, a district court may seek the aid of common law ana-
logues to the federal claim, but here we believe the grafting should be done anew
to take account of the application of the state law concepts to the peculiar facts of
this case.

Id.
163. See notes 127-46 supra and accompanying text.
164. See notes 147-55 supra and accompanying text.
165. See notes 137-41 supra and accompanying text.
166. See notes 156-62 supra and accompanying text.
167. 547 F.2d 1206 (5th Cir. Feb., 1977).
168. Id. at 1208-09.
169. Id. at 1209.
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propriations statute'70 and the prisoner commitment statute,"' the
Fifth Circuit ruled that the order could stand without a hearing
before a three-judge court.'7 2 The earlier decision of Costello v.
Wainwright'73 was distinguished on the basis of a peculiar state
statute'7' which absolutely forbade the Florida prison director to do
as the injunction ordered.'7 5

The difference in results reached in Williams v. Edwards'T and
Costello v. Wainwright'77 can be attributed in large part to the oper-
ation of the federal three-judge court statute.'78 Until the recent
repeal of this statute, judges had to select precise language that
avoided condemnation of state statutes. If a judge drafted his order
in such a fashion as to give the legislature a choice between appro-
priating funds for improvements or closing a prison facility, the
order did not inexorably condemn an appropriations statute.'7 On
the other hand, if the judge drafted an order that irreconcilably
conflicted with the defendants' state-proscribed duties, then it went
beyond a single judge's power and called for a decision by a three-
judge panel.' 8 Although the repeal of the three-judge court statute
removes some of the drafting obstacles from the path of a reform-
minded judge, it does not give him a license to legislate or to order
that funds be appropriated for prison reform.'8 '

The substantive limits of a district judge's power to modify
prison overcrowding came under scrutiny in Williams v. Edwards. ,82

No longer should a judge base his order to relieve overcrowding
solely upon mathematical calculation of the number of square feet
available to each prisoner. The functions and characteristics of the

170. Id. at 1219-21.
171. LA. REV. STAT. ANN. § 15:824 (West Supp. 1977).
172. Williams v. Edwards, 547 F.2d 1206, 1209 (5th Cir. Feb., 1977). Note, however,

that the three-judge court statute, 28 U.S.C. § 2281 (1948), was repealed by Act of Aug. 12,
1976, Pub. L. No. 94-381, § 1, 90 Stat. 119.

173. 539 F.2d 547 (5th Cir. Sept., 1976).
174. FLA. STAT. ANN. § 839.21 (West 1976). See note 30 supra.
175. Id.
176. 547 F.2d 1206 (5th Cir. Feb., 1977).
177. 539 F.2d 547 (5th Cir. Sept., 1976).
178. 28 U.S.C. § 2281 (1948) (repealed 1976).
179. Williams v. Edwards, 547 F.2d 1206, 1210 (5th Cir. Feb., 1977).
180. Costello v. Wainwright, 539 F.2d 547 (5th Cir. Sept., 1976).
181. See, e.g., Smith v. Sullivan, 553 F.2d 373, 380-81 (5th Cir. May, 1977), where a

district court order to increase the budget of the local government to provide for certain
reforms in the county jail was held to be an improper exercise of authority, without regard to
the three-judge court statute.

182. 547 F.2d 1206 (5th Cir. Feb., 1977).
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available floor space should be taken into account in arriving at
decisions of the capacity of each building in the prison compound. 3

In the future, district judges should be able to act with far less
fear of reversal than they have known in the past. The repeal of the
three-judge court statute gives the single judge power to draft perva-
sive orders to enjoin state officials from performing statutory du-
ties.u In addition, district judges are now permitted to draft orders
without regard to mechanical formulas or arbitrary dividing lines.'
Prison reform will undoubtedly take innovative strides forward dur-
ing the next survey period.

F. Conclusion

Although the Fifth Circuit continues to profess a desire to keep
intrusion into the details of state prison administration at a mini-
mum,' " the court by necessity finds itself continuously issuing or-
ders that go to every aspect of day to day prison life. Recent cases,
however, exemplify a more studied effort on the part of the court to
declined supervising every minute detail. The court has refused to
enforce the orders of overzealous district judges who usurp legisla-
tive perogatives or find unconstitutional atrocities in mundane mat-
ters such as the lack of air-conditioning in the jailhouse.17 The
prisoner undeniably has rights that the courts are duty-bound to
protect, but by the same token, he should not be pampered. The
Fifth Circuit's cases from this survey period are more cognizant of
the proper balance between punishment and preservation of rights
than federal district judges have been. This author respectfully sug-
gests that perhaps the latter should take heed.

Rod Patterson

183. Id. at 1214-15. On other matters relating to prison safety, the court found that the
state sanitation and fire codes were valuable indexes in determining the minimum levels of
decency, which the public currently demands, and could be used in determining whether
constitutional rights of health and safety of the prisoners had been breached; that medical
care at the prison was constitutionally deficient; and that an order to submit a long-range
plan for reforms, although imposing onerous burdens on the state, was proper. Id. at 1214-
18.

184. See notes 163-81 supra and accompanying text.
185. See notes 182-83 supra and accompanying text.
186. Williams v. Edwards, 547 F.2d 1206, 1218 (5th Cir. Feb., 1977).
187. Smith v. Sullivan, 553 F.2d 373 (5th Cir. May, 1977). The court continues to

recognize the broad equitable powers to remedy civil wrongs, however. The task of drafting
equitable orders which remedy the wrongs without overstepping the bounds of judicial au-
thority is difficult indeed. Even where a judge may occasionally exceed his authority, the
Fifth Circuit has taken a sympathetic rather than chastising approach in overruling his
orders. Id. at 381.
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II. EMPLOYMENT DISCRIMINATION BASED ON RACE

In the past year many of the Fifth Circuit's decisions in the civil
rights area have dealt with claims of racially-based employment
discrimination. Much of the importance of many of these decisions,
however, lies not in substantive discrimination law, but rather in
the context of procedures unique to the field or of specific standards
in highly specialized types of cases. For example, before proof of
discrimination is sought or considered, the courts must often rule
upon the effects of Equal Employment Opportunity Commission
(EEOC) procedures.' Additionally, there has evolved a well-
defined area of discrimination claims that hinges on the application
of relatively unique standards: the alleged discrimination of institu-
tional bodies found to exercise "state action" for purposes of the
fourteenth amendment and various other civil rights causes of ac-
tion. 189 Specifically, this application is most often required when a
black educator claims to have been displaced or demoted as a result
of the reorganization of a school district for purposes of desegrega-
tion.

Although many of the decisions involving primarily the pro-
priety of EEOC practices have as their bases racial discrimination
claims, they will not be discussed here because they can be regarded
as being primarily procedural in nature. And because of the afore-
mentioned unique aspects of state-sponsored institutional discrimi-
nation resulting from desegregation efforts, the decisions pertaining
to that area will be dealt with as a group at the end of the present
section.

In spite of the common principles found in employment dis-
crimination actions, there are a multitude of issues that may arise
in the context of any given claim. In the past survey year, the Fifth
Circuit confronted a variety of important contentions made within
the framework of suits based on equal protection principles.

In Robinson v. Union Carbide Corp.,'90 for example, the court
was called upon to examine claims of discriminatory hiring and
promotion by the defendant corporation. The plaintiffs, nine black
job applicants, filed a class action on behalf of all current and future

188. See, e.g., Zambuto v. American Tel. & Tel. Co., 544 F.2d 1333 (5th Cir. Jan., 1977).
189. See, e.g., United States v. Gadsden County School Dist., 539 F.2d 1369 (5th Cir.

Oct., 1976), discussed at note 253 infra.
190. 538 F.2d 652 (5th Cir. Sept., 1976), cert. denied, 46 U.S.L.W. 3215 (U.S. Oct. 3,

1977) (No. 76-1570). Plaintiffs claimed that defendant had violated 42 U.S.C. § 1981 (1970)
and 42 U.S.C. § 2000e (Supp. 11 1972). 538 F.2d at 654 n.2.
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black applicants and all current black employees of defendant. The
district court found that defendant was guilty of no discriminatory
practices. 9 ' Upon appeal, the Fifth Circuit affirmed the trial court
as to defendant's hiring policies but reversed on the issue of promo-
tion within the company. 92

Regarding the hiring practices of defendant, the court noted
that because the composition of the company's work force hired
since 1970 (33% black) was comparable to the composition of the
labor force in the surrounding area (26% black), the hiring process
appeared to be fair in form and in operation. 9 3 The claims of plain-
tiffs regarding the promotional practices of defendant fared differ-
ently, however. Because substantial disparities existed between the
percentage of blacks in the area work force and percentages of
blacks in specific job classifications, plaintiffs met the burden of
establishing prima facie that the company had discriminated in its
promotional practices. 9 ' The promotions of hourly-wage workers
were based on a system of seniority combined with qualification, a
process instituting training programs and company-prepared exam-
inations to determine the aptitude of the employee. 5 The advance-
ment of salaried personnel depended on the evaluation of supervi-
sors.' 6 In bringing forth this evidence of promotional criteria, the
defendant failed to rebut plaintiffs' prima facie case because of the
following: (1) it did not establish that the qualification exams taken
by hourly-wage employees were job-related or that standards for
admission into the training programs to aid in taking the exams
were objective and nondiscriminatory; and (2) it offered no evidence

191. Robinson v. Union Carbide Corp., 538 F.2d 652, 654 (5th Cir. Sept., 1976), cert.
denied, 46 U.S.L.W. 3215 (U.S. Oct. 3, 1977) (No. 76-1570).

192. Id. at 663.
193. Id. at 657-58. In so finding, the Fifth Circuit employed the rather strict test articu-

lated in Griggs v. Duke Power Co., 401 U.S. 424 (1971), otherwise known as the
"consequences" or "effects" test: "Congress directed the thrust of the [Civil Rights] Act to
the consequences of employment practices, not simply the motivation." Id. at 432. The above
figures were used by the trial court as opposed to plaintiffs' proposed method of analyzing
the data. That method, which compared the percentage of applications by blacks (50%) to
the percentage of blacks acquiring new hourly positions (26%), was rejected because of the
fact that some applicants filled out at least several applications per year. Robinson v. Union
Carbide Corp., 538 F.2d 652, 657-58 (5th Cir. Sept., 1976), cert. denied, 46 U.S.L.W. 3215
(U.S. Oct. 3, 1977) (No. 76-1570). The company's work force/area work force analysis has been
employed by several federal courts. See, e.g., NAACP v. Beecher, 371 F. Supp. 507, 515 (D.
Mass.), aff'd, 504 F.2d 1017 (1st Cir. 1974), cert. denied, 421 U.S. 910 (1975).

194. Robinson v. Union Carbide Corp., 538 F.2d 652, 660 (5th Cir. Sept., 1976), cert.
denied, 46 U.S.L.W. 3215 (U.S. Oct. 3, 1977) (No. 76-1570).

195. Id. at 659.
196. Id.
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that its supervisors' evaluations of salaried personnel were based on
"definite qualification factors being considered in a fixed ratio."'' 7

Therefore, on the issue of promotional practices of defendant Union
Carbide, the court reversed and remanded.

Although the Fifth Circuit panel's opinion in Union Carbide
was detailed and well-reasoned, its conclusions have become sus-
pect. Recent Supreme Court decisions"9 ' were subsequently cited by
the Fifth Circuit in ruling on the petitions for rehearing in Myers v.
Gilman Paper Corp.," and these decisions may also have an effect
on Union Carbide. According to the appellate court in Myers, the
Supreme Court in these decisions held that " 'bona fide' seniority
systems, that is, systems which are facially neutral, which did not
have their genesis in racial discrimination, and which were negoti-
ated and maintained free from any illegal purpose, do not violate
Title VII even though they perpetuate the effects of an employer's
discrimination. ' ' 2

0 Whether this interpretation, made in a later case
during the survey period, will ultimately affect Union Carbide is, of
course, dependent on the Fifth Circuit's analysis of the Supreme
Court's decisions, but it is clear that the appellate court recognizes
that, at the very least, the Supreme Court has called into question
the established Fifth Circuit decisions relating to prima facie find-
ings of discriminatory seniority systems.'

In addition to Union Carbide, two other Fifth Circuit decisions
of the past year dealt with defendant's response to a prima facie
showing of racial discrimination by an employer. The first, Turner
v. Texas Instruments, Inc. ,02 examined the burden of proof required
of defendants in answering claims of discrimination. In this case a
black employee, who had been fired after defendant discovered he
had allowed someone else to punch in his time card after lunch,
brought suit and succeeded in establishing a prima facie case of
racial discrimination. 20 3 The point urged by defendant-appellant

197. Id. at 659-62.
198. Trans World Airlines, Inc. v. Hardison, 97 S. Ct. 2264 (1977); United Air Lines,

Inc. v. Evans, 97 S. Ct. 1885 (1977); International Bhd. of Teamsters v. United States, 97 S.
Ct. 1843 (1977).

199. 556 F.2d 758, 760 (5th Cir. July, 1977), cert. dismissed pursuant to Rule 60, 46
U.S.L.W. 3111 (U.S. Aug. 29, 1977) (No. 76-1712).

200. Id.
201. Id.
202. 555 F.2d 1251 (5th Cir. July, 1977).
203. Id. at 1254-55. The court held that because another employee who was white and

guilty of similar conduct had not been fired and plaintiff Turner was discharged, a prima facie
case had been set forth. Id.

970 [Vol. 9:947
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was that the district court erred in requiring defendant to respond
with clear and convincing evidence to the prima facie case by articu-
lating legitimate, nondiscriminatory reasons for its action. The
Fifth Circuit reversed on this point and, because both parties had
requested a final adjudication of the matter, rendered judgment for
the defendant.204

The court was guided by the Supreme Court decision of
McDonnell Douglas Corp. v. Green205 in assessing the burden of
proof required for defendant's rebuttal of a prima facie case. In
McDonnell, the high court stated that after a prima facie case of
discrimination is demonstrated by the plaintiff, "[t]he burden
must then shift to the employer to articulate some legitimate, non-
discriminatory reason for the employee's rejection. ' '2

0, Although a
bit intrigued by the word "articulate" in the Supreme Court's opin-
ion, the Fifth Circuit did not hesitate to hold that a preponderance
of the evidence was required of defendant to rebut plaintiff's case.2 7

This was seen as a middle ground between a mere burden of produc-
tion, which could perhaps be inferred from the Supreme Court's use
of the word "articulate," and the onerous task of rebuttal by clear
and convincing evidence. 2 8 Thereafter, at the request of the parties,
the court considered the evidence in light of its newly-set-forth stan-
dard for the burden of proof and decided that plaintiff had failed
in his suit because there were legitimate reasons for his dismissal:
plaintiff had knowingly violated the punch-card rule while the white
employee did not know that someone else had punched him in; and
plaintiff produced nothing except a few inadequate statistics to
show that defendant's legitimate reasons were a mere pretext for
otherwise racially-identifiable activity. 201

The second decision rendered by the Fifth Circuit regarding
prima facie cases of discrimination involved the "effects" and
"business necessity" standards articulated in Griggs v. Duke Power
Co.,210 a 1971 Supreme Court decision. In Smith v. Olin Chemical

204. Id. at 1253.
205. 411 U.S. 792 (1973).
206. Id. at 802 (emphasis added).
207. Turner v. Texas Instruments, Inc., 555 F.2d 1251, 1255 (5th Cir. July, 1977).
208. Id. at 1255-56.
209. Id. at 1256-57.
210. 401 U.S. 425 (1971). Chief Justice Burger, speaking for a unanimous Court in

Griggs, noted:
The Act proscribes not only overt discrimination but also practices that are fair in
form, but discriminatory in operation. The touchstone is business necessity, If an
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Corp.,211 the plaintiff, a former black employee of defendant Olin
Corporation, brought suit alleging that he was discharged because
he had sickle cell anemia and that such a classification was "racial"
and therefore violated section 2000e-2(a). 12 Upon appeal, plaintiff
abandoned this theory because he had not been able to produce
evidence to support it.2" 3 He did contend, however, that his dis-
missal occurred because he had a bad back and that bone degenera-
tion in the spinal column (due to sickle cell anemia) would occur
more frequently in blacks; therefore, the "effects" of defendant's
practices were to visit hardship disproportionately onto the black
race. By so arguing, plaintiff sought to place on defendant the "very
heavy burden of showing that business necessity requires continua-
tion of the discriminatory practice." ''

On rehearing en banc, the Fifth Circuit held that here a busi-
ness necessity was presumed because bad backs are certainly legiti-
mate grounds for dismissal of employees who have to perform man-
ual labor. The court noted that the requirement of a good back is
directly related to job performance. 2

1
5 The dissent argued, however,

that plaintiff should have been given his day in court to prove that
the effects of defendant's dismissal practices were discriminatory
and that no legitimate business necessity existed for the good back

employment practice which operates to exclude Negroes cannot be shown to be

related to job performance, the practice is prohibited.

.. .But Congress directed the thrust of the Act to the consequences of employ-
ment practices, not simply the motivation. More than that, Congress has placed

on the employer the burden of showing that any given requirement must have a
manifest relationship to the employment in question.

Id. at 431-32. See note 193 supra.
211. 555 F.2d 1283 (5th Cir. July, 1977).
212. Id. at 1284. 42 U.S.C. § 2000e-2(a) (Supp. 11 1972) provides in part:
It shall be an unlawful employment practice for an employer -

(2) to limit, segregate, or classify his employees or applicants for employment
in any way which would deprive or tend to deprive any individual of employment

opportunities or otherwise adversely affect his status as an employee, because of
such individual's race, color, religion, sex, or national origin.
213. Smith v. Olin Chem. Corp., 555 F.2d 1283, 1284-85 (5th Cir. July, 1977).
214. Id. at 1285. Upon exactly what legal theory plaintiff premised his appeal was

uncertain. He had made general allegations in his complaint that the discharge was "for
reasons made illegal by Title VII," Id., but on appeal he asserted that Griggs v. Duke Power
Co., 401 U.S. 424 (1971), in some way applied to the situation. Hence, the Fifth Circuit, albeit
a bit reluctantly, examined Griggs to see if the "effects" and "business necessity" require-
ments had been met for defendant to prevail. Smith v. Olin Chem. Corp., 555 F.2d 1283, 1285
(5th Cir. July, 1977). For a further explanation of Griggs see note 210 supra.

215. Smith v. Olin Chem. Corp., 555 F.2d 1283, 1288 (5th Cir. July, 1977).
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requirement in this particular case." '1

In spite of the claims of the dissent, the majority of the court
seemed anxious to restrict its holding. This situation presented a
plaintiff who had failed in his initial claim and who had barely
managed to avoid summary dismissal in the appellate court. In-
deed, the en banc court devoted a full page of its opinion to the fact
that several of the judges did not want to consider plaintiff's belated
bad back argument at all because it had not been raised at trial.
The plurality felt constrained to hear the plaintiff out, however,
because the Fifth Circuit panel in original argument had based its
decision on plaintiff's latter theory." 7 Further, the court found that
the requirement that a manual laborer have a good back is
manifestly job-related and that few other physical requirements, if
any, would meet such a criteria as to be presumably based on busi-
ness necessity."'

It seems that the presumption of business necessity involved in
Olin could conceivably open the door to other similar presumptions,
but such speculation is hardly destined to become certainty because
of the narrow limits within which the court acted. More disturbing,
however, is the Fifth Circuit's willingness to give special considera-
tion to an issue not even raised at trial to advance the novel proposi-
tion that some classifications are presumably related to business
necessity. It was unnecessary for the court to extend the law to the
facts when it could have just as easily remanded the case for a
proper factual determination. As the dissenters concluded,
"[b]usiness necessity is a proper subject for factual inquiry at the
trial level, not for appellate hunches reached in the dark. ' '2

1
9

Instead of relatively straightforward substantive and proce-
dural determinations, as made by the court in Union Carbide,
Turner, and Olin, at issue in Eastland v. Tennessee Valley
Authority220 were important jurisdictional considerations. Eastland
was a case dealing with claims of federal discrimination brought by
federal employees;. these claims were made subsequent to adminis-
trative proceedings. 2 ' The Fifth Circuit, for purposes of its opinion,

216. Id. at 1289-90 (dissenting opinion). The majority had based its opinion on a two-

word job description. Id. at 1290.
217. Smith v. Olin Chem. Corp., 555 F.2d 1283 (5th Cir. July, 1977).
218. Id. at 1288.
219. Id. at 1290 (dissenting opinion).
220. 553 F.2d 364 (5th Cir. Feb., 1977), cert. denied, 46 U.S.L.W. 3367 (U.S. Dec. 5,

1977) (No. 77-446).
221. Id. Plaintiff Eastland brought suit in the district court under section 717 of the
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divided plaintiffs into several classes, depending on when their orig-
inal administrative complaints were brought and finalized. Also
critical was the date on which the 1972 amendments to the Civil
Rights Act of 1964 became effective, March 24, 1972.222

Summary judgment was held to have been properly granted
against those plaintiffs who had abandoned or exhausted their ad-
ministrative remedies before March 24, 1972, because no applicable
cause of action existed until amended Title VII became effective. 23

Because the administrative claims were completely adjudicated by
that time, these plaintiffs could assert no substantive rights. To
determine the status of the next group, those plaintiffs whose ad-
ministrative claims were pending in March of 1972, the appellate
court had to examine what it considered jurisdictional require-
ments. In short, the court held that while the 1972 Amendments to
Title VII could and should be utilized retroactively by those persons
who had administrative claims pending at the time of the effective
date, these particular plaintiffs could not claim the benefit of retro-
active application because they had not brought their section 717 22

actions within the thirty-day jurisdictional time limit stipulated in
the Amendments. According to section 2000e-16(c), federal employ-
ees who are aggrieved by the final treatment of their administrative
claims have thirty days from receipt of notice of final agency action
in which to file suit in federal district court.2

2 Even though the Civil
Service Commission's rules require not only a notice of final action
but also a notice of the right to sue to be sent to the administrative
complainant and plaintiffs had received only the notice of the Coin-

Civil Rights Act of 1964, as amended by section 11 of the Equal Employment Opportunity
Act of 1972, 42 U.S.C. § 2000e-16 (Supp. 11 1972), the Civil Rights Act of 1866, 42 U.S.C. §
1981 (1970), and the fifth amendment. Eastland v. Tennessee Valley Auth., 553 F.2d 364, 365
(5th Cir. Feb., 1977), cert. denied, 46 U.S.L.W. 3367 (U.S. Dec. 5, 1977) (No. 77-446). Later,
more plaintiffs were added. Id. at 365-66.

222. Eastland v. Tennessee Valley Auth., 553 F.2d 364, 366 n.3 (5th Cir. Feb., 1977),
cert. denied, 46 U.S.L.W. 3367 (U.S. Dec. 5, 1977) (No. 77-446).

223. Id. at 367.
224. Amended Civil Rights Act of 1964, 42 U.S.C. § 2000e-16 (Supp. I 1972).
225. Eastland v. Tennessee Valley Auth., 553 F.2d 364, 367 n.6 (5th Cir. Feb., 1977),

cert. denied, 46 U.S.L.W. 3367 (U.S. Dec. 5, 1977) (No. 77-446). 42 U.S.C. § 2000e-16(c)
(Supp. 11 1972) provides in part:

Within thirty days of receipt of notice of final action taken by a department,
agency, or unit referred to in subsection (a) of this section, . . . an employee or
applicant for employment, if aggrieved by the final disposition of his complaint, or
by the failure to take final action on his complaint, may file a civil action . . . in
which civil action the head of the department, agency, or unit, as appropriate, shall
be the defendant.

[Vol. 9:947974



19781 CIVIL RIGHTS 975

mission's final decision, the court held that the jurisdictional prere-
quisites could not be enlarged. In other words, the Commission's
failure to follow its own rules could not be used by appellants to
expand the jurisdictional limits imposed by section 20OOe-16(c). "

In addition, the Fifth Circuit held that those plaintiffs, who had
exhausted their administrative remedies and brought suit in federal
court within the jurisdictional time limits, were entitled to a trial
de novo in the federal court, instead of a mere review of the adminis-
trative record. 27 The Civil Rights Act of 1866228 and the fifth amend-
ment were not available to any of the plaintiffs, however, because
"§ 717 of the Civil Rights Act of 1964, as amended, provides the
exclusive judicial remedy for claims of discrimination in federal
employment."' 9 Finally, the court held that a class action was pro-
per under section 2000e-16 and that it was unnecessary for all un-
named members of the class to have exhausted their administrative
remedies as a prerequisite to membership.2 3 In so holding, the court
gave to federal-sector claims under section 717231 much the same
status as private-sector claims enjoy, which seems to have been the
intent of Congress in passing the federal-sector amendments. 23 2

Another procedural question was at issue in Williams v. Phil
Rich Fan Manufacturing Co.233 In 1975 the Supreme Court held in
Johnson v. Railway Express Agency, Inc. 234 that the limitations pe-
riod applicable to any given section 198113 action is not tolled by

226. Eastland v. Tennessee Valley Auth., 553 F.2d 364, 368-69 (5th Cir. Feb., 1977),
cert. denied, 46 U.S.L.W. 3367 (U.S. Dec. 5, 1977) (No. 77-446).

227. Id. at 370-71. The court, in so holding, followed the Supreme Court's recent deci-
sion in Chandler v. Roudebush, 425 U.S. 840 (1976).

228. 42 U.S.C. § 1981 (1970).
229. Eastland v. Tennessee Valley Auth., 553 F.2d 364, 371 (5th Cir. Feb., 1977), cert.

denied, 46 U.S.L.W. 3367 (U.S. Dec. 5, 1977) (No. 77-446), quoting Brown v. General Servs.
Adm'n, 425 U.S. 820, 835 (1976).

230. Eastland v. Tennessee Valley Auth., 553 F.2d 364, 371-73 (5th Cir. Feb., 1977),
cert. denied, 46 U.S.L.W. 3367 (U.S. Dec. 5, 1977) (No. 77-446).

231. Amended Civil Rights Act of 1964, 42 U.S.C. § 2000e-16 (Supp. 11 1972).
232. See Eastland v. Tennessee Valley Auth., 553 F.2d 364, 368 (5th Cir. Feb., 1977),

cert. denied, 46 U.S.L.W. 3367 (U.S. Dec. 5, 1977) (No. 77-446); Parks v. Dunlop, 517 F.2d
785, 787 (5th Cir. 1975).

233. 552 F.2d 596 (5th Cir. May, 1977).
234. 421 U.S. 454 (1975).
235. 42 U.S.C. § 1981 (1970). Periods of limitation for section 1981 actions are bound

to differ from state to state because there is no specific time limit set out in the statute itself.
Thus, it has been held that the appropriate limitation is determined by looking to state law
to find (1) how the cause of action would be categorized there and (2) which state limitation
period would apply to the action so categorized. See, e.g., Shaw v. McCorkle, 537 F.2d 1289
(5th Cir. 1976). This approach, however, has not been without its critics. See Ingram v.
Steven Robert Corp., 547 F.2d 1260, 1261, 1263-64 (5th Cir. Mar., 1977).
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reason of the filing of a Title VII complaint with the EEOC because
for purposes of limitation the two types of claims are separate and
distinct."' In Phil Rich the Fifth Circuit was called upon to decide
whether Johnson's no-tolling rule should be applied retroactively.2 3

1

After applying the criteria for retroactive application of judicial
decisions,2 3

1 the court concluded that it should. First, the Fifth Cir-
cuit considered whether Johnson estabished a new principle of law,
either by overruling clear past precedent on which the parties may
have relied or by deciding an issue of first impression whose resolu-
tion could not have been predicted. The court concluded that, no
matter what the state of prior law in the Supreme Court or other
circuits, precedent in the Fifth Circuit was clearly to the contrary
of Johnson.29 In spite of this conclusion, however, the court then
went on to consider the arguments for and against retroactive appli-
cation by looking to the prior history of the Johnson no-tolling rule,
its purpose and effect, and whether its retrospective operation
would promote or hinder its force. Because the policy behind the
rule is to prevent the prospective litigant from sleeping on his rights
and because any ongoing discriminatory practices will be effectively
curtailed by future complainants, the court chose to give full retro-
active application to Johnson.2

1
4

Upon analysis of the Fifth Curcuit's decision in Phil Rich, it
appears that the court felt compelled to apply Johnson retroactively
not because of any fruitful answers supplied from the consideration
of objective criteria, but because of strong language used by the
Supreme Court in Johnson. Further, the Fifth Circuit itself noted
in a footnote in Phil Rich that the Supreme Court in Johnson,
"rather than announce a rule of prospective application, applied its
holding to the plaintiff-petitioner in that case retroactively. ' 2

1 Still
another factor in the appellate court's decision was that Johnson
had actually been already retroactively applied by the Fifth Circuit
in a previous case, but without discussion.242

236. Johnson v. Railway Express Agency, Inc., 421 U.S. 454, 461 (1975).
237. This issue is hardly new to the Fifth Circuit Survey. See Survey-Civil Rights, 8

TEX. TECH L. REV. 1017, 1021-27 (1977), for an extended discussion.
238. Williams v. Phil Rich Fan Mfg. Co., 552 F.2d 596, 598-600 (5th Cir. May, 1977).

The court applied the criteria found in Chevron Oil Co. v. Huson, 404 U.S. 97 (1971).
239. Williams v. Phil Rich Fan Mfg. Co., 552 F.2d 596, 599 (5th Cir. May, 1977).
240. Id. at 599-600.
241. Id. at 600 n.9.
242. Id. at 598, 600. See Dupree v. Hutchins Bros., 521 F.2d 236 (5th Cir. 1975); Survey

- Civil Rights, 8 TEx. TECH L. REV. 1017, 1025-27 (1977).

[Vol. 9:947
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Yet another procedural matter, but one which involved over-
tones of fundamental rights, was at issue in Caston v. Sears, Roe-
buck & Co.24 Subsequent to an EEOC determination that he had
not been the subject of discrimination, plaintiff Caston instituted
suit in federal court and asked that he have an attorney ap-
pointed.244 The district court refused, and plaintiff appealed. Ini-
tially, the Fifth Circuit held, as a matter of first impression, that
the order denying the appointment of counsel was a final order and
hence appealable.24 In next considering the merits of plaintiff's
plight, the court noted that the district judge has discretion in the
matter but may not rely on the EEOC determination alone as to the
value of the claim. 46 Because the court could not conclude from the
record that the "district court exercised a reasoned and well-
informed discretion, 2 47 it remanded the case. In an attempt to es-
tablish guidelines for the lower court's consideration, the Fifth Cir-
cuit observed that while the EEOC's disposition of the claim is not
entirely determinative, neither is there an automatic right to coun-
sel.2 4 Also, the merits of the claim should be considered, along with
the efforts of plaintiff to secure counsel and his financial ability to
pay same. The court stressed, however, that none of these factors,
standing alone, should be completely dispositive of the issue.24

It is interesting to note, as the court observed," ° that this issue
has not been extensively litigated. Because of the increasing volume
of claims brought by aggrieved persons in the civil rights area, how-
ever, it would seem that this, too, is a matter of emerging conse-
quence. The Fifth Circuit continues to lead the way in setting forth
well-reasoned guidelines for the lower courts' consideration.

Also included in the area of racially-based employment dis-
crimination are those decisions that employ the "Singleton stan-
dards." In 1969 the Fifth Circuit, sitting en banc, rendered

243. 556 F.2d 1305 (5th Cir. Aug., 1977).
244. Id. at 1307. Section 706(f) of the amended Civil Rights Act of 1964 authorizes a

federal district court to appoint an attorney to represent a civil rights plaintiff. 42 U.S.C. §
2000e-5(f) (Supp. H 1972). Caston was informed of this by the EEOC's "Notice of Right to
Sue." Caston v. Sears, Roebuck & Co., 556 F.2d 1305, 1306 (5th Cir. Aug., 1977).

345. Caston v. Sears, Roebuck & Co., 556 F.2d 1305, 1307-08 (5th Cir. Aug., 1977).
246. Id. at 1308-09.
247. Id. at 1308.
248. Id. at 1309.
249. Id. at 1308-10.
250. Id. at 1308. The court noted: "While the statutory provision under consideration

has been in existence for some 13 years, we find scant evidence of its application. For this
reason we feel compelled to establish some broad guidelines to assist the district court on
remand." Id.
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Singleton v. Jackson Municipal Separate School District,5' a deci-
sion involving the consolidation of many desegregation cases. For
the purposes of the present discussion, Singleton held that any de-
motion or dismissal due to the reduction in staff of a school district
undergoing unitization had to be based on previously established
nonracial objective criteria . 52 Apart from seemingly straightforward
applications of the Singleton standards, 5 3 there arose during the
survey period a question requiring the Fifth Circuit to clarify certain
ambiguities left by Singleton. For example, Hardy v. Porter24 pre-
sented the issue of whether a school employee's voluntary resigna-
tion resulted in the loss of his Singleton rights.

In Hardy the plaintiff had resigned his position as assistant
principal of a high school in order to pursue postgraduate study. 55

The apellate court, while unwilling to adopt the sweeping rule that
one who voluntarily leaves the school system, for whatever reason,
automatically gives up his Singleton rights, did hold that if the

251. 419 F.2d 1211 (5th Cir. 1969), rev'd in part sub nor. Carter v. West Feliciana
Parish School Bd., 396 U.S. 290 (1970) (reversal limited to timing of desegregation).

252. Id. at 1218. In this particular area, the court issued a detailed set of steps to be
followed in the event of demotions or dismissals. Included in the mandate were orders to make
the criteria publicly available. Id. Further elements and implications of the Singleton deci-
sion will be pointed out throughout the textual discussion.

253. Several decisions were rendered by the Fifth Circuit last term that indicate that
the Singleton standards are not at all uniformly, or even superficially, applied by various
school districts or even by the federal district courts. In United States v. Gadsden County
School Dist., 539 F.2d 1369 (5th Cir. Oct., 1976), the court applied the clear definition of
"demotion" given within the Singleton opinion to reverse a district court's finding that no
demotion occurred. Further, in this case the circuit court had to reiterate that the criteria
ore required; the school superintendent in Gadsden could not even recall what criteria he used
in selecting the complainant for demotion. Id. at 1377-78.

In Barnes v. Jones County School Dist., 544 F.2d 804 (5th Cir. Jan., 1977), the court
found that because there was no overall reduction in the school district staff, the Singleton
criteria could not be applied even though the court disapproved of the district court's finding
that unitization had been achieved in only one year. Id. at 806-07. Similarly, in Ayers v.
Western Line Consol. School Dist., 555 F.2d 1309 (5th Cir. July, 1977), the court remanded
the case as pertaining to one of the plaintiffs in order for the district court to determine if
her Singleton claim contained all the necessary elements. At issue was the question of
whether an overall reduction in staff occurred as a result of desegregation efforts. Id. at 1321.
For a detailed discussion of the "desegregation-relatedness" aspect of Singleton, see Hardy
v. Porter, 546 F.2d 1165 (5th Cir. Feb., 1977), at notes 254-58 infra and accompanying text;
Lee v. Chambers County Bd. of Educ., 533 F.2d 132 (5th Cir. 1976).

Finally, the court made the obvious even more clear in Lee v. Selma City School Sys.,
552 F.2d 1084 (5th Cir. May, 1977). In this case the circuit held that "the failure of the
[Schooll Board to adopt, publish and apply objective nonracial criteria as required by
Singleton, and by the June 1970 order of the trial court, precluded the Board from attempting
to rely upon alleged objective criteria not adopted and made public." Id. at 1086.

254. 546 F.2d 1165 (5th Cir. Feb., 1977).
255. Id. at 1166.
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resignation is for reasons unrelated to the desegregation of the
school system, the employee cannot be heard to complain of the
failure of the school board to apply the Singleton standards.256 The
court emphasized that "Singleton entitlements are not constitu-
tional rights, '2 57 but remanded the case to allow the district court
to consider plaintiff's equal protection claims that existed indepen-
dently from his reliance on the equitable remedies provided by
Singleton.25

The conclusion to be reached from an examination of the area
of demotions or dismissals caused by school desegregation efforts is
that Singleton has been only reluctantly followed by district courts
in the past. Only now, some seven to eight years after its pronounce-
ments, has that decision been extensively explored and applied by
the lower courts. Consequently, several questions concerning its
scope remain unanswered. Interestingly, Singleton has spawned a
highly specialized legal area that blends desegregation law with
employment discrimination. As more unitization of school districts
is completed, Singleton will fade in importance, but currently it and
its progeny stand in the Fifth Circuit as the final word to which
school districts may refer in their efforts to desegregate.

III. EMPLOYMENT DISCRIMINATION BASED ON SEX

Although still not as voluminous an area as racially-based em-
ployment discrimination, sexual discrimination in employment
continues to increase in magnitude as a basis for cases before the
Fifth Circuit. Last term several instances arose in which plainitiffs
were women with discrimination claims, but, of these, notability lay
chiefly in other contexts, such as EEOC procedures.25 Three deci-
sions, however, turned directly on substantive issues of sex discrimi-
nation, and two of these concerned airline stewardesses.

In Stroud v. Delta Air Lines, Inc.,6' the court confronted one
of the claims brought by former stewardesses. Plaintiff had resigned
in 1965, in accordance with company policy, because she was about
to marry. In 1971 the policy was eliminated and plaintiff sought to
be rehired. Upon repeated refusal of Delta to re-employ her, she

256- Id. at 1167-68.
257. Id. at 1168.
258. Id.
259. See, e.g., Zambuto v. American Tel. & Tel. Co., 544 F.2d 1333 (5th Cir. Jan., 1977).
260. 544 F.2d 892 (5th Cir. Jan., 1977).
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brought suit alleging sexual discrimination."8 ' The Fifth Circuit af-
firmed the action of the trial court in denying plaintiff's claim be-
cause the alleged discrimination was not based on sex but rather on
marriage. Although the airline hired only females as flight attend-
ants until 1972, an admitted violation of federal law, plaintiff did
not have standing to raise the rights of males in being denied em-
ployment.26 If men had been hired and allowed to serve while being
married, the situation would have been different. Here, though,
plaintiff could prove no dissimilarity in treatment between the
sexes; she could only prove that her marriage had set her apart from
other women.263

A different question was presented by McMonigle v. Delta Air
Lines, Inc."6 4 In this case, plaintiff had involuntarily resigned be-
cause of pregnancy, and, upon hearing that Delta was recalling
former stewardesses who had been terminated because of the com-
pany's no-marriage rule, she had applied for reinstatement with
seniority.6 5 The Fifth Circuit initially noted that Delta had not
adopted a policy of rehiring those stewardesses who had been termi-
nated because of pregnancy, and the court refused to demand for
those women the same treatment as that accorded the married stew-
ardesses. 6 In reaching its conclusion, the panel observed that the
law only requires that there be no differentiation between similarly
situated males and females; it does not mandate that one group of
females (here, stewardesses resigning because of pregnancy) be
treated the same as another group of females (those resigning due
to marriage). 67 It should be emphasized, however, that the failure
of plaintiff to file her charge of discrimination within the statutory
period after her termination entitled Delta to treat her forced resig-
nation as lawful; therefore, there existed for the court no issue of
whether Delta's past acts of discrimination, based on pregnancy,
violated Title VII.6 8

A claim of sexual discrimination arose in quite a different and
unique context in Davis v. Passman.269 Here, a member of the

261. Id. at 892-93.
262. Id. at 893.
263. Id. at 893-94.
264. 556 F.2d 1261 (5th Cir. Aug., 1977).
265. Id. at 1262-63.
266. Id. at 1263.
267. Id.
268. Id.
269. 544 F.2d 865 (5th Cir. Jan., 1977), rehearing en banc granted, 553 F.2d 506 (5th

Cir. May 17, 1977).
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United States House of Representatives terminated the employ-
ment of plaintiff, his Deputy Administrative Assistant, because he
felt that "the unusually heavy workload in [his] Washington office,
and the diversity of the job [dictated that the understudy to his]
Administrative Assistant be a man.""27 Plaintiff sued, her claim
being based on the equal protection component of the fifth amend-
ment's due process clause. Two preliminary questions faced the
court. First, the court had to decide whether the individual actions
of a congressman could be regarded as discrimination emanating
from the federal sector. Second, if so, what test should be applied
in this set of facts? The court initially determined that for action
by the federal government to be found discriminatory, it is not
necessary that it be implemented by federal statute. Therefore,
there was no bar per se to a court finding the individual actions of
a member of Congress to be discriminatory. 7 ' Moreover, although
the confusion created by the Supreme Court regarding whether sex
discrimination is to be strictly scrutinized"' could have caused
problems for the Fifth Circuit in Davis, the court found that the
issue was irrelevant here because the defendant had offered no gov-
ernmental interest whatsoever in support of the difference in treat-
ment.273

Of most importance in Davis, although not limited to the area
of sex discrimination, was the court's treatment of Ms. Davis' claim
for damages. The court, in finding that the damages remedy should
be allowed, pursued a five-step analysis. After examining the Su-
preme Court's decision in Bivens v. Six Unknown Named Agents of
Federal Bureau of Narcotics,74 the court held that the damages
remedy was available in this context. Bivens had held that a dam-
ages remedy existed for an unconstitutional search and seizure and
could be implied from the fourth amendment itself.75 Even though
the instant case dealt with the fifth amendment rather than the
fourth, the Fifth Circuit had no trouble in finding that the Bivens

270. Id. at 867-68 & n.l,, quoting Letter from United States Representative Otto Pass-
man to Ms. Shirley Davis (1974).

271. Davis v. Passman, 544 F.2d 865, 869 (5th Cir. Jan., 1977), rehearing en banc
granted, 553 F.2d 506 (5th Cir. May 17, 1977).

272. See Frontiero v. Richardson, 411 U.S. 677 (1973), the celebrated decision in which
four justices contended that sex is a "suspect classification" calling for strict judicial scrutiny,
and three justices reserved opinion on the issue.

273. Davis v. Passman, 544 F.2d 865, 871 (5th Cir. Jan., 1977), rehearing en banc
granted, 553 F.2d 506 (5th Cir. May 17, 1977).

274. 403 U.S. 388 (1971).
275. Id. at 396.
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rationale applied with equal or stronger force. 7

Next, the court held that the thirty-day limitation on bringing
Title VII suits against the federal government would not operate
here to curtail plaintiff's constitutional claim. 77 Of primary impor-
tance in reaching this conclusion was the fact that Title VII excludes
congressional staff members from its protection; 7 thus, plaintiff
here had no "exclusive judicial remedy" based on Title VII, and her
only recourse was to bring the constitutional claim. 279

Third, defendant's sovereign immunity defense was refuted
when the court found that plaintiff had preceeded directly against
the congressman and not the United States. Defendant claimed that
this action was actually an attempt to recover against the United
States Treasury, but the court noted that the specific elements of
plaintiff's claims were more amenable to an interpretation of in-
dividual recovery, rather than efforts to merely seek government
salary.

2 1
0

In the fourth stage of its damages analysis, the Fifth Circuit
panel determined that the "speech or debate" clause of the Consti-
tution2l' was not helpful to Representative Passman's defense. The
panel noted that the allegedly immunized act had to be within the
province of legislative policy-formulation processes to be subject to
the clause2 2 and found that dismissal of employees is neither legisla-
tion nor the formulation of legislation. Moreover, the fear of judicial
investigation of a decision to dismiss a staff member could not possi-
bly affect a legislator in such a way as to inhibit his decisions on

276. Davis v. Passman, 544 F.2d 865, 872-74 (5th Cir. Jan., 1977), rehearing en banc
granted, 553 F.2d 506 (5th Cir. May 17, 1977).

277. Id. at 874-76.
278. Id. at 874. The court noted that 42 U.S.C. § 2000e-16(a) (Supp. II 1972) "makes

the federal government employment discrimination provisions inapplicable to legislative
branch positions not in the competitive service, and congressional staffs are not in the com-
petitive service." Davis v. Passman, 544 F.2d 865, 874 n.14 (5th Cir. Jan., 1977), rehearing
en banc granted, 553 F.2d 506 (5th Cir. May 17, 1977).

279. Davis v. Passman, 544 F.2d 865, 874 (5th Cir. Jan., 1977); rehearing en banc
granted, 553 F.2d 506 (5th Cir. May 17, 1977).

280. Id. at 877. The court noted that in addition to back-pay, Ms. Davis sought dam-
ages for injury to her reputation and "such other and further relief as may be proper." Id.

281. U.S. CONST. art. I, § 6 provides in part:
[The Senators and Representatives] shall in all cases, except Treason, Felony and
Breach of the Peace, be privileged from Arrest during their Attendance at the
Session of their respective Houses, and in going to and returning from the same;
and for any Speech or Debate in either House, they shall not be questioned in any
other Place.
282. Davis v. Passman, 544 F.2d 865, 879 (5th Cir. Jan., 1977), rehearing en banc

granted, 553 F.2d 506 (5th Cir. May 17, 1977).
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matters before Congress. '

Finally, the court conceded that upon remand Congressman
Passman may assert the defense of qualified immunity, which is
accorded to other government officials."4 The court noted, however,
that the success of such a defense appeared to be remote in this case
because the good faith upon which the defendant must thereby rely
cannot be justified by ignorance of settled law. 85 And, in the opinion
of the Fifth Circuit panel in Davis, it was indeed "settled law" that
federal government sex discrimination not supported by at least
rational justification is unconstitutional, as evidenced by the Su-
preme Court's pronouncements, however vague, in Frontiero v.
Richardson.'

Davis v. Passman7 could very well have far-reaching conse-
quences. While none of the steps taken by the Fifth Circuit are
drastic in themselves, their cumulative effect, in the face of sup-
posed congressional immunity, tends to upset any complacency
heretofore assumed by members of Congress. It is interesting to note
the strong language, approaching verbal chastisement, employed by
judge Goldberg in his opinion on behalf of the majority. 88 Perhaps
the most significant aspect of Davis, however, is that constitution-
ally'-based claims may now be successfully asserted against our leg-
islative branch whereas no statutorily-premised attacks have pre-
viously been allowed. It is submitted, however, that there exists no
reason why this should not be so. Accountability of government

283. Id. at 880.
284. Id. at 881.
285. Id. at 881-82.
286. 411 U.S. 677 (1973). See note 272 supra and accompanying text.
287. 544 F.2d 865 (5th Cir. Jan., 1977), rehearing en banc granted, 553 F.2d 506 (5th

Cir. May 17, 1977).
288. A good example of Judge Goldberg's biting words appears in the first paragraph

of the opinion:
In this case a member of the United States Congress unflinchingly asserts that

the Constitution allows him openly to discriminate against women. He asserts
further that he need not so much as suggest a single basis for the discrimination.
The issue is not to be trivialized. We have here a conflict of transcendental import-
ance between the rights of the individual and the rights of a representative qua
representative. Although representatives admittedly have some insulation not
wrapped around ordinary mortals, the conflicting interests must be harmonized,
not dichotomized. Finding that our Constitution protects individual rights even
against the mighty, we remand this case for trial.

Id. at 867. Judge Jones, however, disagreed with both the tone and the judgment of the
majority: "It seems to me that the judges should refrain from wearing their robes in the halls
of the Congress. The doctrine of separation of powers should, I believe, require the affirmance
of the dismissal of the action." Id. at 882 (dissenting opinion).
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action seems to be the by-word of today's society, and flagrant sex
discrimination by members of Congress, entirely divorced from
speech or debate defenses, should be scrutinized as thoroughly and
judiciously as possible. Davis v. Passman"99 supports this proposi-
tion.

IV. RACIAL DISCRIMINATION IN PRIVATE SCHOOL ADMISSIONS

Another evolving area of constitutional law is that of racial
discrimination in admissions to private schools. During the last
year, the Fifth Circuit rendered two decisions that were based on the
Supreme Court's recent decision of Runyon v. McCrary.290 In
Runyon, the Court held that section 198121 prohibits private,
commercially-operated, non-sectarian schools from denying admis-
sion to applicants because they are black.292

In Riley v. Adirondack Southern School for Girls,293 the Fifth
Circuit, sitting en banc, determined that Runyon dictated a reversal
of the district court's decision.294 The lower court had found that the
plaintiff's race was at least one of the factors motivating the school's
denial of admission, but that court, having at the time no specific
guidance from the Supreme Court, had held for the school, presum-
ably because it found that other factors were the basis of the denial
of admission.295 The Fifth Circuit reversed, holding merely that the
case was governed by Runyon. 95 A concurring opinion, however,
stated that it was clear that the "other factors" relied upon by the
trial court were ex post facto and spurious and that any contrary
conclusions were erroneous. 27

Upon initial analysis, the Riley facts seem to be similar to those
of Runyon, but closer examination reveals some possible differ-

289. 544 F.2d 865 (5th Cir. Jan., 1977), rehearing en banc granted, 553 F.2d 506 (5th
Cir. May 17, 1977). As the reader will note, the Fifth Circuit has granted rehearing en banc.
Davis v. Passman, 553 F.2d 506 (5th Cir. May 17, 1977).

290. 427 U.S. 160 (1976).
291. 42 U.S.C. § 1981 (1970).
292. Runyon v. McCrary, 427 U.S. 160, 167-68 (1976). It is important to note that the

Court emphasized that the schools involved in Runyon advertised generally and offered their
educational services to members of the public in general. Id. at 172. Therefore, the case
involved no question of the applicability of the "private club or other [private] establish-
ment" exemption found in 42 U.S.C. § 2000a(e) (1970). 427 U.S. at 167, 172 n.10. For a
discussion of this limitation on the holding of Runyon see 8 TEX. TECH L. REv. 489, 494 (1976).

293. 541 F.2d 1124 (5th Cir. Nov., 1976).
294. Id. at 1125-26.
295. Id.
296. Id. at 1126.
297. Id. (Gee, J., concurring).
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ences. The Fifth Circuit in Riley made no mention of the Supreme
Court's requirement in Runyon that the school be commercially-
operated before section 1981 could be applied."' In light of this
requirement, the appellate court should have been more careful in
applying Runyon; 9 at least, it seems that the en banc court should
have instructed the district court that it should determine whether
any private establishment exemption, evidenced by restricted ad-
vertising or solicitation of a narrower class than the public in gen-
eral, would make Runyon inapplicable.

In Brown v. Dade Christian Schools, Inc. ,3° there arose another
issue that could have distinguished the case from the facts in
Runyon. In the Supreme Court's opinion in Runyon, it was explic-
itly declared by Justice Stewart, writing for the majority, that the
case did "not . . .present the application of § 1981 to private sec-
tarian schools that practice racial exclusion on religious grounds."',
The school in Runyon was non-sectarian and made no claim that
its racial policies were based on any religious exercise or belief.
Therefore, after Runyon, there still existed the legal question of
whether a religious school could racially discriminate in its admis-
sions because of religious beliefs in the propriety and necessity of
racial segregation. In spite of the appeal by Dade Christian Schools
in the Brown case, specifically addressing that important issue, the
Fifth Circuit succeeded in avoiding the question, at least to some
extent .302

The private school defendant in Brown v. Dade Christian
Schools, Inc. 303 was sectarian, receiving subsidies from the New Tes-
tamefit Baptist Church.304 When plaintiffs sought to have their chil-

298. See note 292 supra.
299. See note 292 supra. In its short opinion the appellate court's only mention of the

commercial aspect of the school was the following statement: "In this case the plaintiff
complains that her daughter Marcellette was denied admission to the defendant commer-
cially operated, non-sectarian private school because she was black in violation of 42 U.S.C.
§ 1981." Riley v. Adirondack S. School for Girls, 541 F.2d 1124, 1125 (5th Cir. Nov., 1976). It
could perhaps be inferred from this brief statement and the lack of any subsequent discussion
of the issue that the defendant school had raised no issue regarding its commercial nature,
but, in light of the emphasis in Runyon on the question, decision should not be based on such
a cursory examination.

300. 556 F.2d 310 (5th Cir. July, 1977), cert. denied, 46 U.S.L.W. 3521 (U.S. Jan. 9,
1978) (No. 77-621).

301. Runyon v. McCrary, 427 U.S. 160, 167 (1977).
302. Brown v. Dade Christian Schools, Inc., 556 F.2d 310 (5th Cir. July, 1977), cert.

denied, 46 U.S.L.W. 3521 (U.S. Jan. 9, 1978) (No. 77-621).
303. Id.
304. Id. at 311. The school also advertised in the "Yellow Pages" and admitted students

from families not belonging to the church. Thus, there existed no question as to the "public"
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dren admitted to the school, they were handed cards saying that the
policy of the school was one of non-integration .35 The offended black
applicants and parents brought suit and the school defended its
action on the ground that its policy constituted the exercise of reli-
gious belief protected by the first amendment.3 6 The trial court,
however, determined factually that the defendant's policy of racial
segregation was not the exercise of religion in this particular case." 7

The Fifth Circuit affirmed fhe district judge's decision and ap-
proved the lower court's findings regarding the scope of the institu-
tion's religious beliefs." 8 Thus, no question was presented which
would force the court to balance the civil rights of the applicants
against the defendant's first amendment right to the free exercise
of religion. In short, the court found that the admissions policy of
the school was not based at all upon any religious beliefs espoused
by the defendant institution.'"0

The district court, and in turn the Fifth Circuit Court of Ap-
peals, focused on several factual findings to hold that the admis-
sions practice was not the exercise of religious belief. First, the
tenets of the school, included in the application form, contained no
mention of racial segregation.3t 0 While the lack of written recording
was not dispositive of a non-religious belief classification, the courts
considered that it was at least indicative of such a conclusion.,,
Second, the "belief" seemed to be subject to change upon the direc-
tion of the congregation of the church, the attitude being "nothing
more than a recent policy developed in response to the growing issue
of segregation and interpretation."3 '2 Finally, the circuit court em-
phasized that its decision did not require that religious beliefs be

character of the defendant private school. See notes 290-299 supra and accompanying text.
305. Id.
306. Id. The school asserted that its members held the religious belief that socialization

of the races would lead to racial intermarriage. Id. The school also defended on the ground
that 42 U.S.C. § 1981 (1970), the statute under which suit was brought, was not applicable
to private discriminatory conduct. The court noted, however, that this question was no longer
at issue since the Supreme Court's decision in Runyon v. McCrary, 427 U.S. 160 (1976), and
that the district court had decided the question correctly. Brown v. Dade Christian Schools,
Inc., 556 F.2d 310, 312 (5th Cir. July, 1977), cert. denied, 46 U.S.L.W. 3521 (U.S. Jan. 9, 1978)
(No. 77-621).

307. Brown v. Dade Christian Schools, Inc., 556 F.2d 310, 311 (5th Cir. July, 1977), cert.
denied, 46 U.S.L.W. 3521 (U.S. Jan. 9, 1978) (No. 77-621).

308. Id. at 312.
309. Id. at 314.
310. Id. at 312.
311. Id.
312. Id. at 313.
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institutionalized before coming within the protection provided by
the first amendment. It merely held that the courts must decide
whether an attitude is a policy based on non-religious grounds or an
exercise of religious belief that is constitutionally protected; here,
the district court had made such a determination, and the appeals
court could not conclude that it was erroneous in doing so." '

The Fifth Circuit in Brown has succeeded in avoiding a con-
frontation between the first and fourteenth amendments. But it
could perhaps be said that the court has unduly stretched the
boundaries of appropriate judicial fact-finding in holding that the
segregationist attitude held by the defendant school was not a reli-
gious belief. Indeed, six judges of the thirteen-member en banc
court dissented on the ground that the policy was a valid religious
belief."' Nevertheless, the evidence regarding the admissions proce-
dure employed by the private school in Brown seems to indicate that
the segregation policy was actually based on non-religious consider-
ations. Therefore, the issue avoided by the court should be exam-
ined in other, more appropriate circumstances.

V. STATE-ACTIVATED EMPLOYMENT DISMISSALS

Often a claim is brought that alleges an improper state-
initiated employment dismissal which resulted in a denial of due
process. In Megill v. Board of Regents,3"5 the Fifth Circuit reiterated
the process of judicial review to be accorded claims emanating from
a school board's action. According to the court, a school board is
required to give notice and a hearing before dismissing an employee

313. Id. at 313-14. The court noted that the church school could not rely on the individ-
ual beliefs of a few of its members to establish that it was the religious belief of the institution
itself that no racial integration is acceptable. Id. Judge Goldberg, in a lengthy special con-
currence, felt that the court had delved too deeply into the nuances of the institution's beliefs
to find that the segregation policy was not the exercise of its religion. However, he went on
to balance the school's first amendment rights against the rights of the plaintiffs and the
government and found that "[w]hen the government interest is so strong and the impact
upon the religion so slight, the religious practice must yield." Id. at 324 (Goldberg, J.,
concurring).

314. Brown v. Dade Christian Schools, Inc., 556 F.2d 310, 324-26 (5th Cir. July, 1977)
(dissenting opinion), cert. denied, 46 U.S.L.W. 3521 (U.S. Feb. 21, 1978) (No. 77-621). Judge
Roney, speaking for the dissenting judges, concluded that the New Testament Baptist
Church's belief in separation of the races meets all the requirements of being a "religious"
one. The reasoning of the dissent regarding each of the findings made by the trial court and
appellate plurality was equally persuasive in the opposite direction. Id. The dissent, however,
was, like the plurality, unwilling to balance the first amendment rights of the church school
against the plaintiffs' section 1981 rights. Id. at 326.

315. 541 F.2d 1073 (5th Cir. Nov., 1976).
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in two types of situations: (1) "when a teacher has tenure or a
reasonable expectation of reemployment," and (2) "when a teacher
without tenure or a expectancy of reemployment asserts that he has
been dismissed for constitutionally impermissible reasons."'3 "

In Stapp v. Avoyelles Parish School Board,37 the Fifth Circuit
had the difficult task of determining whether plaintiff had a prop-
erty interest in continued employment. In this case, plaintiff had
received a letter from the superintendent of the school district that
indicated an intent to recommend him for reemployment the follow-
ing year. Subsequent to this, however, plaintiff became embroiled
in a struggle over the replacement of the high school football coach,
resulting ultimately in a request by the school board that plaintiff
resign.3 18 A majority of the Fifth Circuit panel agreed with the trial
court and concluded that the letter of intent created a "non-
subjective expectancy of continued employment" on the part of
plaintiff, thereby requiring that at least minimal due process be
accorded him.39 The dissenting judge, however, urged that state law
should be examined to determine whether there was, in fact, a prop-
erty right involved.3 ° He concluded that Louisiana law does not
allow a mere letter of intent to create an implied contract; hence,
plaintiff had nothing more than an expectancy.32 '

The dissenting judge's stance in Stapp may have been at least
partially vindicated by a later Fifth Circuit panel in Siler v. Brady
Independent School District . In this case, the court emphasized
that state law must be examined to determine whether a property
interest is involved for purposes of the fourteenth amendment. The
plaintiff in Siler was dismissed as a teacher from a Texas school
district, and he brought suit claiming that he had gained de facto
or constructive tenure.3

1 The district court held that no property
right existed for plaintiff, and the appellate court agreed, basing its
decision on an examination of Texas law. Therefore, not even mini-
mal due process was necessary before his dismissal. 34 The court
sought to distinguish Stapp by noting that the majority in that

316. Id. at 1078.
317. 545 F.2d 527 (5th Cir. Jan., 1977).
318. Id. at 528-30.
319. Id. at 532-34.
320. Id. at 535 (Jones, J., dissenting).
321. Id. at 535-37.
322. 553 F.2d 385 (5th Cir. May, 1977).
323. Id. at 386.
324. Id. at 387-89.
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opinion merely omitted to emphasize that state law is determinative
of the property interest question; instead, the Stapp majority made
"clear that its reading of Louisiana law did not preclude the conclu-
sion that the plaintiff . . had a protectible property interest."32 5

Property rights protected by the fourteenth amendment seem
to be in a state of flux in the Fifth Circuit, due largely to the Su-
preme Court's recent decision of Bishop v. Wood3 2 in which Justice
Stevens, writing for the majority, stated that "the sufficiency of the
claim of entitlement must be decided by reference to state law. ' 3

2

Understandably, the courts have sought to achieve some consist-
ency in the type of property rights which must be accorded due
process protections. To that end, the Fifth Circuit has perhaps been
innovative in its extension of the types of rights to be protected.
Bishop, though, now serves as the definitive boundary over which
the courts may not step. As a result, practitioners in the Fifth Cir-
cuit will be better equipped to predict the exact scope of property
rights to be accorded due process protection.

Perhaps more confusing than a determination of what is a pro-
tectible property right, however, is the review to be accorded em-
ployment dismissals resulting from the exercise of constitutional
freedoms. As noted earlier, 328 a dismissed state employee does not
have to possess tenure or an expectancy of reemployment to be able
to claim due process of law. Ultimate dismissal without notice and
hearing is also improper if the employee asserts that his original
dismissal was for constitutionally impermissible reasons.3 29 At least,
that is what the Fifth Circuit stated in Megill v. Board of Regents.330

325. Id. at 388 n.1, citing Stapp v. Avoyelles Parish School Bd., 545 F.2d 527, 533 n.15
(5th Cir. Jan., 1977).

326. 426 U.S. 341 (1976).
327. Id. at 344.
328. See notes 315-316 supra and accompanying text.
329. What seems to be meant by this is that if the reasons for which a nontenured state

employee (one having no protectible property or liberty interest) is dismissed by state author-
ity because he exercised constitutionally-protected rights, then he may use this as a basis for
demanding and receiving a fair notice and hearing. At that point, a hearing should be given
him to determine whether he was, in fact, dismissed for those reasons. Of course if no hearing
is given and the appellate court later determines that the original dismissal was not based
on the employee's exercise of constitutional rights, the employee has nothing to complain of.
The logic of this process seems to weigh against the employee. Must he only claim that the
original dismissal was constitutionally defective in order to receive due process, or must he
make such a claim and have it determined post facto in the appeals process that his claim
was valid? The courts have seemed to favor the latter. See notes 350-353 infra and accom-
panying text.

330. 541 F.2d 1073, 1078 (5th Cir. Nov., 1976).
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In Megill a professor who, according to the court, could assert
no protectible property interest was not granted tenure at the Uni-
versity of Florida. As a result, his contract could not be renewed
beyond 1973.3' In challenging the action of the Board of Regents,
plaintiff claimed that he was denied tenure for constitutionally im-
permissible reasons-namely, because he had exercised his free-
doms of speech, association, and assembly . 32 According to the re-
cord of plaintiff's hearing before the board, six grounds had been set
forth as reasons for the denial of his tenure. The district court had
examined two of these and found that they alone were sufficient to
support the action of the board; they were not found to be constitu-
tionally-protected activity.3 The Fifth Circuit held that the district
court's procedure was in error, however; all six grounds should have
been examined to determine if any were constitutionally unsound.
Then, if any were, the constitutional infirmities so found should
have been balanced against the board's right to effectively supervise
the state's educational system.34 Although the district court erred
in this matter, the parties agreed to have the appellate court exam-
ine each reason to determine if due process had been afforded plain-
tiff. The court did so and found that no constitutional improprieties
were involved in the board's decision.3 35

Although the court in Megill seemed to go to great lengths to
determine whether any constitutionally impermissible reasons for
dismissal existed, in Ayers v. Western Line Consolidated School
District,336 the court backed away from such a liberal analysis. In
Ayers, plaintiff Givhan had been dismissed because of her arrogance
and the constant petty "demands" that she made to her superiors.337

The court determined that she had no protectible property interest;
therefore, her claim could only succeed if she proved that her dis-
missal occurred because she exercised her freedom of speech. 33

1 In
this case, unlike Megill, the Fifth Circuit was aided by a recent
Supreme Court decision that set forth the proper framework for
analysis. According to the Fifth Circuit, the Supreme Court, in Mt.
Healthy City School District Board of Education v. Doyle,339 held

331. Id. at 1077.
332. Id. at 1078-79, 1082.
333. Id. at 1081.
334. Id.
335. Id. at 1081-85.
336. 555 F.2d 1309 (5th Cir. July, 1977).
337. Id. at 1312.
338. Id. at 1314-15.
339. 429 U.S. 274 (1977).
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that a plaintiff in a case such as this has the initial burden of
showing:

(1) that his conduct was constitutionally protected, and (2) that
this conduct was a "substantial factor" or a "motivating factor"
in the school board's decision . . . .If the plaintiff meets that
burden, the board can avoid liability only through proof by a pre-
ponderance of the evidence that it would have reached the same
decision without regard to the protected conduct. 4

Applying this standard of review, the Fifth Circuit initially
noted that the board could not successfully assert a "same decision
anyway" defense because it was clear that plaintiff's comments and
complaints to her superiors were the sole reasons for her dismissal .34

However, the court found that she failed in her initial burden of
showing that her speech was constitutionally protected. In short,
the court held that private expression by a public employee is not
within the protection guaranteed by the first amendment. Because
plaintiff's complaints were never made before a public audience, she
could not claim that her free speech had been abridged. 3

1

In spite of the clarification provided by the Supreme Court's
opinion in Doyle, the Fifth Circuit again created confusion in this
area by its decision in Stewart v. Bailey.34 3 In this case, plaintiff
Stewart, a nontenured teacher, had recevied notice of his dismissal.
The evidence was in dispute regarding whether the director of the
school had informed Stewart that a hearing would be provided for
him.3 1

4 In any event, before the hearing could take place, Stewart
resigned in order to obtain a favorable job reference. A year later,
though, he brought suit, alleging a violation of his freedom of speech
and right to due process. 45 The court held that "[b]y resigning
Stewart declined to exercise his due process option and the college
was excused from further due process requirements. '346

340. Ayers v. Western Line Consol. School Dist., 555 F.2d 1309, 1314 (5th Cir. July,
1977), citing Mt. Healthy City School Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287 (1977).

341. Ayers v. Western Line Consol. School Dist., 555 F.2d 1309, 1315 (5th Cir. July,
1977).

342. Id. at 1316-20. This holding could in itself constitute the basis of a lengthy law
review article. The court admitted that the question seemed to be one of first impression, id.
at 1316-17, and it offered as support only negative implications from other decisions, all of
which seemed to speak in terms of "public" speech. Id. at 1317-19.

343. 556 F.2d 281 (5th Cir. July, 1977), rev'd per curiam on rehearing, 561 F.2d 1195
(5th Cir. Oct. 27, 1977).

344. Id. at 283.
345. Id. at 284.
346. Id. at 285-86.

19781



TEXAS TECH LAW REVIEW

Although this much of the opinion seems clear enough, the
majority's treatment of Stewart's first amendment claim is disturb-
ing. The court found that the district court's failure to discuss the
free speech question was proper because "a decision of that claim
may and should be avoided if valid nondiscriminatory grounds are
shown to have been the basis of the institution's action." '347 Judge
Goldberg in dissent vigorously digagreed.4s To him, the majority
condoned the view that "a procedurally impeccable firing could not
possibly violate the first amendment." '349 In fact, there had been no
evidence regarding the free speech claim because the district court
had refused to hear it. Judge Goldberg contended that a dismissal
based even partially on the exercise of first amendment freedoms is
unconstitutional 350

In light of the earlier decisions by the Fifth Circuit in Ayers and
the Supreme Court in Doyle, the case of Stewart v. Bailey5 ' appears
to be a mass of misconceptions. First, the majority seems to dismiss
improperly the importance of the district court's treatment of the
first amendment claim when it states that if other reasons for dis-
missal can be found, discussion of the claim should be avoided. If
by this the majority meant that where the sole reasons for dismissal
are not violative of constitutional rights, the first amendment issue
should be avoided, then there seems to be no problem. But how
could a district court determine that valid reasons were the sole
criteria for decision when no evidence was allowed on the free speech
claim? To go one step further, assume that the majority was posing
the situation of valid reasons existing along with constitutionally
impermissible ones. In such a case, Doyle (and Megill before it)
dictates that the impermissible reasons be reviewed to determine
whether they carried substantial weight in the decision-making pro-
cess. It is at exactly this point, however, that the dissenting judge
goes too far by stating that "[a] dismissal even partially based on
the exercise of first amendment rights is unconstitutional. '"3 5 In
fact, presumably, from the language used in Doyle, the "same deci-

347. Id. at 284, quoting Ferguson v. Thomas, 430 F.2d 852, 858-59 (5th Cir. 1970).
Obviously, Ferguson was decided before either Megill, Doyle, or Ayers.

348. Stewart v. Bailey, 556 F.2d 281, 287 (5th Cir. July, 1977) (dissenting opinion), rev'd
per curiam on rehearing, 561 F.2d 1195 (5th Cir. Oct. 27, 1977).

349. Id.
350. Id.
351. 556 F.2d 281 (5th Cir. July, 1977), rev'd per curiam on rehearing, 561 F.2d 1195

(5th Cir. Oct. 27, 1977).
352. Id. at 287 (dissenting opinion).
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sion anyway" defense or the fact that the impermissible reason was
not a substantial or motivating factor (but perhaps a lesser factor)
would override any effect that a partial reliance on the exercise of
first amendment freedoms has on the decision initially. To top all
of this confusion, the majority in Stewart does not really make clear
whether it considers it possible for procedurally correct due process
to alleviate the negative impact of constitutionally impermissible
reasons for original dismissal when other reasons also exist. As the
dissent recognized, the majority actually avoided this question by
refusing to disapprove of the trial court's treatment of the first
amendment claims; it had been erased from the slate.353

VI. MISCELLANEOUS CIVIL RIGHTS CAUSES OF ACTION

Because any definition of the term "civil rights" must be broad
enough to include a vast number of areas, it is inevitable that in
writing an article based on this subject one encounters a number of
decisions that are not subject to categorization. This section dis-
cusses three decisions of the Fifth Circuit that fall under such a
heading.

A. Interracial Adoption: Drummond v. Fulton County
Department of Family & Children's Services

In November of 1973, a child Timothy was born out of wedlock
to a white mother and a black father.3 54 A month later, because of
the unfitness of his mother, Timothy was placed in the foster home
of the plaintiffs, Robert and Mildred Drummond, who were both
white. He lived with the Drummonds for fifteen months, was very
well-cared for, and was later described as "an extremely bright,
highly verbal, outgoing 15-month old baby boy." '355 Sometime dur-

353. On October 27, 1977, the Fifth Circuit panel that decided Stewart granted a
petition for rehearing and reversed its former decision. Stewart v. Bailey, 561 F.2d 1195 (5th
Cir. Oct., 1977). In a per curiam opinion the panel noted that the Supreme Court had
subsequently rendered Mt. Healthy City School Dist. Bd. of Educ. v. Doyle, 429 U.S. 274
(1977), which changed the procedure of review to be accorded claims such as Stewart's.
Accordingly, the panel observed that the record was not sufficient for a decision and re-
manded "so that by hearing or otherwise the reasons for the termination of appellant's
employment may be explored and the findings of fact and conclusions of law mandated by
Mt. Healthy may be made." 561 F.2d at 1195-96. It is not clear why the panel in Ayers v.
Western Line Consol. School Dist., 555 F.2d 1309 (5th Cir. July, 1977), which was decided
on July 18, 1977, had the benefit of Mt. Healthy (decided January 11, 1977), and the panel
in the original Stewart decision, decided on July 22, 1977, did not.

354. Drummond v. Fulton County Dep't of Family & Children's Servs., 547 F.2d 835,
837 (5th Cir. Feb., 1977), rev'd on rehearing en banc, 563 F.2d 1200 (5th Cir. Nov. 28, 1977).

355. Id.
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ing this period the Drummonds expressed a desire to adopt Timmy.
The possibility of such action was discussed, without the Drum-
monds being present, at a "staffing" of the Fulton County Depart-
ment of Family and Children's Services. At this meeting it was
apparently decided that it would be in Timmy's best interest to be
adopted by a black couple .3 The Drummonds were then called in
and apprised of the staffing's decision. They subsequently contin-
ued in their efforts to persuade the agency to allow them to adopt
Timmy but were unsuccessful. The agency was very willing, how-
ever, to let Timmy remain with the Drummonds until a proper
adoptive home was found. '

In September of 1975, after the Drummonds had continued to
assert their desire to adopt Timmy, a termination hearing took
place and an order was entered by the Fulton County Juvenile Court
that ended the parental rights of Timmy's natural parents and
granted the agency the right to place him for adoption. 58 After the
order was entered, an adoptions caseworker conducted a special
study on the child, and another caseworker interviewed the Drum-
monds for evaluation purposes. The latter employee, basing the
decision on extensive observations, recommended that the couple be
permitted to adopt Timmy. 38 Another staffing then took place,
again without the Drummonds being present, and the former deci-
sion that a black adoptive family be found was allowed to stand.360

It appeared from testimony concerning the last meeting that the
primary, if not the sole, basis for the decision was the fact that the
Drummonds were white.3 6

Eventually, the couple brought suit alleging that they had been
deprived of their rights to due process and equal protection in the
course of the proceedings. 36 1 The Fifth Circuit, after a decision ad-
verse to the Drummonds in the trial court, held that the couple had
a protectible liberty interest that could not be denied without due
process of law. 363 As the court said:

It seems clear that a person who seeks to exercise the right enjoyed
by all other persons to adopt a child has the same liberty interest

356. Id. at 837-38.
357. Id. at 838-42.
358. Id. at 842.
359. Id. at 842-46.
360. Id. at 846.
361. Id. at 849.
362. Id. at 849-50.
363. Id. at 851-53.
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to protect as does a person who seeks the right to marry. Neither
can be denied or hedged about by arbitrary classifications, nor
solely on the basis of race.3"

In addressing the due process claim, the court determined that the
decision to disallow adoption was made before the Drummonds were
interviewed and that they were not at any time permitted to meet
any established criteria with evidence or other proof."5 Even if a
liberty interest were not present, however, the court found that the
lack of due process was improper because it appeared that the deci-
sion not to allow the Drummonds to adopt Timmy was based on
constitutionally impermissible reasons."'8 The court could not deter-
mine from the sketchy record of the agency's hearings exactly what
reasons were used to disallow adoption, but it noted that standards
of race are clearly impermissible."7 Consequently, the district
court's decision was reversed.6

As the dissenting judge noted, Drummond is an unusually diffi-
cult case "because the legal problems it poses are fraught with emo-
tional overtones. '38 Conceivably, the majority of the panel did not
unduly increase the scope of due process in finding that a protectible
liberty interest existed for the Drummonds; the Drummonds care of
Timmy for almost two years certainly gave them a stake in the
matter. Of most concern, however, is the court's holding that the
agency could not use the couple's race as a basis for its decision.
Here, perhaps more than in any other area, legalistic concepts clash
with society's all too human frailties. Idealistically, of course, the
child of mixed race should be adopted by parents who will love him
and help him to cope with the world's problems. On its face, this
statement seems to admit of no racial preference in determining
what family would be best for the child. But society does have its
biases, and it seems harsh to subject an unwilling child to continual

364. Id. at 853.
365. Id. at 853-54.
366. Id. at 854. See the discussion of dismissal for constitutionally impermissible rea-

sons at notes 306-307, 319-344 supra and accompanying text. The panel in Drummond cited
Megill v. Board of Regents, 541 F.2d 1073 (5th Cir. Nov., 1976), as authority for its analysis
of the Drummonds' due process and equal protection claims. Drummond v. Fulton County
Dep't of Family & Children's Servs., 547 F.2d 835, 854-55 (5th Cir. Feb., 1977), rev'd on
rehearing en banc, 563 F.2d 1200 (5th Cir. Nov. 28, 1977).

367. Drummond v. Fulton County Dep't of Family & Children's Servs., 547 F.2d 835,
854-55 (5th Cir. Feb., 1977), rev'd on rehearing en banc, 563 F.2d 1200 (5th Cir. Nov. 28,
1977).

368. Id. at 857.
369. Id. at 861 (Roney, J., dissenting).
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life-long abuse at the hands of those who refuse to think with an
open mind. Indeed, the dissent in Drummond -asserted that
Timmy's interests should be represented in the process of adoption
and that this could be adequately done by the agency.370

Drummond is a very significant decision, with far-reaching
impact on both the adoption process and the rights of foster parents.
It will be interesting to see if the decision gains legal and social
acceptance.

3 7

B. Filming Executions: Garrett v. Estelle

In November of 1976, Tony Garrett, a television news camera-
person, sought permission from Texas prison officials to film for
news-gathering purposes the first execution of a criminal in Texas
since 1964.37 Permission was denied, and Garrett brought suit to
have certain sections of Texas statutes declared unconstitutional
and to have issued an injunction prohibiting Texas from preventing
him from filming executions. 33 The federal district court rendered
a decision in favor of Garrett on both claims, and Texas appealed
to the Fifth Circuit only that part of the judgment that allowed
plaintiff to film executions .3

On appeal, Garrett argued that his first amendment right to
gather news (and thus to film executions) could only be limited by
compelling state interests.3 5 Although the issue was one of first
impression, the appellate court relied on recent Supreme Court de-
cisions7 to find that Garrett could not succeed with his claim.

370. Id. at 860.
371. On November 28, 1977, the Fifth Circuit, sitting en banc, affirmed the judgment

of the district court in Drummond, thereby reversing the former decision of the panel. Drum-
mond v. Fulton County Dep't of Family & Children's Servs., 563 F.2d 1200 (5th Cir. Nov.,
1977). With only the two judges of the panel majority dissenting, the full court found that
the Drummonds had no protectible liberty or property interests in keeping the child, id. at
1206-08, and that, even if any protectible interests were present, sufficient due process had
been accorded the couple. Id. at 1209-11. Both the majority and the dissent relied on Smith
v. Organization of Foster Families for Equality & Reform, 431 U.S. 816 (1977), to support
their opposite contentions concerning whether any protectible interests were present. See 563
F.2d at 1206-08 (majority opinion); id. at 1212-14 (dissenting opinion).

372. Garrett v. Estelle, 556 F.2d 1274, 1276 (5th Cir. Aug., 1977), petition for cert. filed,
46 U.S.L.W. 3483 (U.S. Dec. 20, 1977) (No. 77-884). Understandably, the court did not
mention the name of the prisoner to be executed. Id.

373. Id. at 1276-77.
374. Id. at 1277.
375. Id. Garrett also asserted that preventing him from using his camera as the tool of

his trade denied him equal protection. Another contention was that the denial amounted to
a prior restraint. Id.

376. See Pell v. Procunier, 417 U.S. 817, 834 (1974); Saxbe v. Washington Post Co., 417
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Essentially, the court held that the first amendment does not guar-
antee the press a right of access to information not generally avail-
able to the public. 377 Although the execution could not be filmed, the
public could still be fully informed by factual accounts from report-
ers having witnessed the execution. 3

1

Garrett v. Estelle37 leaves several questions unanswered, but
the impact of the decision seems to be that any access given report-
ers for prison interviews or witnessing of executions is a privilege
granted by the state. There is no constitutional right to such access
because the public has no right to interview or witness. Thus, the
decision is based on the proposition that the public is by regulation
prohibited from doing what the press is allowed to do. The point
appears to be well-established that the public may not view execu-
tions, but no clear reasons are given for its existence other than the
words of an 1890 Supreme Court opinion. In Holden v. Minnesota,3s°

Justice Harlan said, "These are regulations which the legislature,
in its wisdom, and for the public good, could legally pre-
scribe .... ,,3*, It is likely, because of the importance of the issue,
that further litigation will ensue.182

C. Optometrists' Right to Advertise: Louisiana Consumer's

League v. Louisiana State Board of Optometry Examiners

Louisiana has passed laws prohibiting the price advertising of
prescription eyeglasses, lenses, or the frames or fittings of these
items.383 A consumer league brought suit to have these statutes de-
clared unconstitutional and, initially, asked for a preliminary in-
junction against their enforcement. 34 The request was denied by the

U.S. 843, 850 (1974) (both decisions holding that regulations preventing prearranged press
interviews are not unconstitutional).

377. Garrett v. Estelle, 556 F.2d 1274, 1279 (5th Cir. Aug., 1977), petition for cert. filed,
46 U.S.L.W. 3483 (U.S. Dec. 20, 1977) (No. 77-884).

378. Id. at 1278.
379. 556 F.2d 1274 (5th Cir. Aug., 1977), petition for cert. filed, 46 U.S.L.W. 3483 (U.S.

Dec. 20, 1977) (No. 77-884).
380. 137 U.S. 483 (1890).
381. Garrett v. Estelle, 556 F.2d 1274, 1280 (5th Cir. Aug., 1977), petition for cert. filed,

46 U.S.L.W. 3483 (U.S. Dec. 20, 1977) (No. 77-884), quoting Holden v. Minnesota, 137 U.S.
483, 491 (1890). There, the Supreme Court upheld a state's right to restrict attendance at
executions.

382. As noted, a petition for writ of certiorari has been filed with the United States
Supreme Court. Garrett v. Estelle, 46 U.S.L.W. 3483 (U.S. Dec. 20, 1977) (No. 77-884).

383. Louisiana Consumer's League v. Louisiana State Bd. of Optometry Examiners,
557 F.2d 473, 474 (5th Cir. Aug., 1977).

384. Id.
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district court because the plaintiffs could not show a likelihood of
success on the merits and could not prove that they would be irre-
parably injured if the injunction were not granted.3 5 The Fifth Cir-
cuit relied on Bates v. State Bar of Arizona,31

4 a recent Supreme
Court decision that was rendered after the district court's denial of
the preliminary injunction, to hold that the plaintiffs' motion
should have been granted.387

The Bates decision was used by the appellate court primarily
to show that there was, indeed, a likelihood that plaintiffs would
succeed on the merits of the case. Because Bates gave attorneys the
right to advertise certain routine legal services, the Fifth Circuit
could find no relevant distinction between its factual situation and
that present in the instant case.388 The court made the interesting
observation that "the instant case is the very rare one in which the
plaintiffs have established to a certainty the likelihood of success on
the merits. ' 389 Regarding the irreparable injury issue, the court suc-
cinctly stated that the plaintiffs' health could be affected by the
restriction on price advertising.3 90 Therefore, the district court's rul-
ing on the preliminary injunction request was vacated.

The significance of Louisiana Consumer's League is that it fur-
ther develops the right of service-oriented professions or occupations
to advertise. Bates seems to be applicable in a variety of factual
situations, and the courts should be aware that the right to advertise
has been significantly expanded by that decision. The Fifth Circuit
in Louisiana Consumer's League did no more than apply standard
principles of judicial review, but it is apparent that such an applica-
tion can lead to notable results for consumers.

CONCLUSION

Since the origin of modern civil rights law, the courts have
faced necessarily broadly-defined parameters of human rights. Care
has been taken to fully explore the extent to which protection is
afforded civil rights litigants, and increasing numbers of persons
have been held to come within the remedial safeguards afforded by

385. Id.
386. 433 U.S. 350 (1977). For a discussion of Bates and its implications see 9 TEx. TECH

L. REV. 295 (1977-1978).
387. Louisiana Consumer's League v. Louisiana State Bd. of Optometry Examiners,

357 F.2d 473, 474-75 (5th Cir. Aug., 1977).
388. Id. at 475.
389. Id.
390. Id.
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the Civil Rights Acts. Recently, however, as evidenced by this year's
variety of decisions, the Fifth Circuit has had to consider more
specific details of individual causes of action. A period of fine-tuning
seems to be bringing civil rights litigation to a more understandable,
and workable, process by which those persons who are the victims
of discrimination or abridgements of more general constitutional
rights have a remedy. Perhaps one could think of the late 1970's as
refining the art of the civil rights practitioner, whereas the 1960's
and early 1970's were his broadly-based impetus.

Kenric R. Hevron




