
CASE NOTES

Constitutional Law-Commercial Speech-The First Amend-
ment Protects Attorneys' Right to Advertise Fixed Prices for
Routine Legal Services. Bates & O'Steen v. State Bar of Arizona,
97 S. Ct. 2691 (1977).

John R. Bates and Van O'Steen, attorneys and members of the
Arizona State Bar, operated what they termed a "legal clinic."' In
order to keep their fees relatively low and thus serve clients of mod-
erate income, Bates and O'Steen performed only services involving
standardized forms and procedures.2 The attorneys depended on a
large volume of clients to compensate for the low profit realized on
each case. 3 In an effort to attract this large volume of clients, the
attorneys published an advertisement in a local newspaper that
identified their firm as a "legal clinic," indicated that they would
provide legal services at "very reasonable fees," and listed prices at
which they would perform specific services, such as uncontested
divorces, simple adoptions, uncontested personal bankruptcies, and
changes of name.' The advertisement, however, violated a discipli-
nary rule 5 of the Arizona Supreme Court that prohibited advertising
by attorneys, and the Arizona State Bar initiated proceedings
against Bates and O'Steen.' In the Arizona Supreme Court Bates
and O'Steen argued that the disciplinary rule violated the Sherman
Act and the first amendment guarantee of free speech.7 The court
held against them on both grounds.' The United States Supreme
Court affirmed the state court's decision on the antitrust issue,' but

1. Bates & O'Steen v. State Bar of Ariz., 97 S. Ct. 2691, 2694 (1977).
2. Id.
3. Id.
4. Id. at 2694, 2710.
5. Id. at 2694.
6. Id. at 2695.
7. In re Bates & O'Steen, 113 Ariz. 394, 555 P.2d 640 (1976).
8. Id.
9. Bates & O'Steen v. State Bar of Ariz., 97 S. Ct. 2691, 2698 (1977). In the Arizona

Supreme Court Bates and O'Steen argued that the disciplinary rule operated to restrict
competition and, consequently, violated section 1 and 2 of the Sherman Antitrust Act. 15
U.S.C. §§ 1-7 (1970). The Arizona court held that the rule did not violate the Sherman Act
because of the state-action exemption formulated in Parker v. Brown, 317 U.S. 341 (1943).
(Sherman Act intended to apply to persons, including corporations and business combina-
tions, but not to acts of government). See also Olsen v. Smith, 195 U.S. 332, 344-45 (1904).

When Bates and O'Steen appealed to the United States Supreme Court, they relied on
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it reversed on the first amendment issue. 0 The Court held that a
ban on newspaper advertisements that contain information about
the availability and costs of routine legal services violates the first
amendment guarantee of free speech."

In Bates & O'Steen v. State Bar of Arizona" the Court carefully
delineated the major issue of the case. After listing several prob-
lems that were not involved," the Court stated that the issue was
limited to the narrow question of whether attorneys should enjoy
first amendment protection for advertisements containing the
prices at which they perform certain routine legal services. 5 The
Court recognized that some commercial speech is protected by the
first amendment. It noted, however, that protection previously had

two cases, Goldfarb v. Virginia State Bar, 421 U.S. 773 (1975), and Cantor v. Detroit Edison
Co., 428 U.S. 579 (1976), to overcome the state-action exemption. 97 S. Ct. at 2696-98. The
Court distinguished the case at bar from Goldfarb by noting that in Goldfarb minimum fee
schedules for certain legal services, which were published by a county bar association and
supported by the state bar through reports and ethical opinions, were held not to be state
action because it could not "fairly be said the State of Virginia through its Supreme Court
Rules required the anticompetitive activities of either respondent," 97 S. Ct. at 2696, quoting
Goldfarb v. Virginia State Bar, 421 U.S. 773, 790 (1975), whereas in Bates "the challenged
restraint is the affirmative command of the Arizona Supreme Court under its Rules 27(a) and
29(a) and its Disciplinary Rule 2-10 (B)." 97 S. Ct. at 2697.

The Court also distinguished Cantor. In Cantor a retailer who sold light bulbs brought
suit under the Sherman Act against an electric utility that distributed light bulbs to its
customers without charge, and included the cost in its state-regulated utility rates. The
Supreme Court held that the state-action exemption did not apply. 428 U.S. at 598. In
distinguishing Bates from Cantor, the Court noted three major differences concerning the
facts in Cantor: (1) the suit was against a private party rather than the state or a public
agency or official, (2) the state had no independent interest in the regulation of light bulb
sales, and (3) the anti-competitive activity in Cantor was initiated by a private party, not
the state, and then only with the permission of the state and not by its command. 97 S. Ct.
at 2697-98. As a result of these differences, the Court concluded that both Goldfarb and
Cantor were inapplicable and followed Parker. Id. at 2698. All nine Justices agreed on this
issue.

10. Bates & O'Steen v. State Bar of Ariz., 97 S. Ct. 2691, 2709 (1977).
11. Id.
12. 97 S. Ct. 2691 (1977).
13. Id. at 2700-01, 2708-09.
14. Id. The Court noted that the problems associated with advertisements that con-

tained claims concerning the quality of legal services were not at issue. The Court did not
consider, therefore, whether such claims, which the Court described as more likely to be
misleading or deceptive, should receive first amendment protection. In addition, the case
presented no issue relating to in-person solicitation of clients under circumstances promoting
undue influence or misrepresentation. Nor was the Court faced with a prohibition on basic
factual content in attorney advertising. The Court noted that such items as the attorneys'
name, address, telephone number, and office hours could already be advertised in the classi-
fied section of the telephone directory.

15. Id. at 2701, 2709.
16. Id. at 2698-99, citing Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer
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been limited to advertisements of standardized products and that
the precise issue of whether constitutional protection should be
given to advertisements of legal services had not been decided."
Thus, although the precedent giving protection to advertisements of
products was highly persuasive, it was not dispositive of the issue
in Bates. The Court therefore evaluated Arizona's arguments
against extending first amendment protection to attorney advertis-
ing.

Arizona offered several justifications for the restriction of ad-
vertising by attorneys, all of which the Court rejected. One argu-
ment was that commercialization of legal services would result in
distrust among clients and would cause attorneys to lose their sense
of public service and professionalism.'" The Court concluded that
this assertion was unpersuasive because "[a]t its core, the argu-
ment presumes that attorneys must conceal from themselves and
from their clients the real-life fact that lawyers earn their livelihood
at the bar."' 9 Arizona also argued that attorney advertising would
be inherently misleading and, consequently, should remain unpro-
tected. 0 Arizona offered three reasons for this contention. First,
Arizona argued that legal services are not sufficiently standardized
to allow informed comparison. The Court acknowledged that many
legal services are unique in nature, but it added that "it is doubtful
that any attorney would or could advertise fixed prices for services
of that type." 2' In the Court's opinion, only routine services, such

Council, Inc., 425 U.S. 748 (1976).
17. The Court's recognition of this fact was based on the following language:

We stress that we have considered in this case the regulation of commercial
advertising by pharmacists. Although we express no opinion as to other professions,
the distinction, historical and functional, between professions, may require consid-
eration of quite different factors. Physicians and lawyers, for example, do not dis-
pense standardized products; they render professional services of almost infinite
variety and nature, with the consequent enhanced possibility for confusion and
deception if they were to undertake certain kinds of advertising.

Bates & O'Steen v. State Bar of Ariz., 97 S. Ct. 2691, 2700 n.17 (1977) quoting Virginia State
Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748, 773 n.25 (1976).

18. Bates & O'Steen v. State Bar of Ariz., 97 S. Ct. 2691, 2701 (1977).
19. Id. The Court also noted that there could be little difference between discussing fees

as soon as possible after the initial contact, as suggested by the American Bar Association's
Code of Professional Responsibility, EC 2-19 (1976), and disclosing the information in an
advertisement before the client comes to the attorney's office. Bates & O'Steen v. State Bar
of Ariz., 97 S. Ct. 2691, 2701 (1977). In addition, the Court indicated the possibility that
advertising might alleviate public distrust of attorneys rather than degrading the profession.
Id. at 2702.

20. Bates & O'Steen v. State Bar of Ariz., 97 S. Ct. 2691, 2703 (1977).
21. Id.

1977-781
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as those advertised by Bates and O'Steen, would lend themselves
readily to advertising, and these advertisements would not be mis-
leading as long as the necessary work is done at the advertised
price.22 Second, Arizona argued that attorney advertisements would
be misleading because clients would not know in advance just what
services they required. The Court rejected this contention by stating
that the client would at least be able to "identify the service he
[desired] at the level of generality to which advertising lends it-
self."23 Third, Arizona argued that advertising would mislead the
public by focusing on factors other than ability. The Court admitted
that this contention had some merit, but it concluded that the
public should not be denied available information merely because
that information is incomplete. 4 Arizona's final contention was that
if attorney advertising were allowed, the administrative task of in-
suring that all advertisements were fair, honest, and accurate would
be overwhelming. 5 The Court's response to this contention was that
enforcement of professional standards would present few problems
because most attorneys would desire to preserve the dignity of the
profession and would assist the bar in eliminating those who did
not."

22. Id. The Court drew additional support for its position from the fact that "the
appellee, State Bar itself [sponsored] a Legal Services Program in which the participating
attorneys [agreed] to perform services like those advertised by the appellants at standard-
ized rates." Id.

23. Id. at 2704.
24. Id. The Court also relied on Virginia State Bd. of Pharmacy v. Virginia Citizens

Consumer Council, Inc., 425 U.S. 748, 769-70 (1976), for the proposition that the Court should
"view as dubious any justification that is based on the benefits of public ignorance." Bates
& O'Steen v. State Bar of Ariz., 97 S. Ct. 2691, 2704 (1977). The Court concluded that if the
public's lack of knowledge concerning legal services would cause attorney advertising to be
misleading, it was the bar's responsibility to better educate the public. Id.

25. Bates & O'Steen v. State Bar of Ariz., 97 S. Ct. 2691, 2706-07 (1977).
26. Id. at 2707. Arizona also argued that attorney advertising would increase litigation,

id. at 2704, and encourage fraudulent claims. Id. at 2704 n.31. The Court dismissed these
arguments by noting that increased litigation is not in itself an evil because those who have
been wronged should exercise their legal rights, id. at 2704-05, and that, though the Court
did not believe advertising would promote fraudulent claims, the "appropriate response to
fraud is a sanction addressed to that problem alone, not a sanction that unduly burdens a
legitimate activity." Id. at 2704 n.31. Arizona then argued that the costs of advertising would
cause fees to rise and would hamper young attorneys in their efforts to enter the profession.
Id. at 2705. To these assertions the Court responded that "[n]either distinguishes lawyers
from others, and neither appears relevant to the First Amendment." Id. at 2706 (citations
omitted). The Court further expressed the opinion that the arguments, regardless of their
relevance, were unpersuasive because advertising could possibly cause fees to be reduced and
make it easier for young attorneys to establish a clientele.

Arizona also argued that advertising "packages" of services would cause attorneys to

[Vol. 9:295
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Having thus determined that Arizona could not constitution-
ally ban all advertisements of routine legal services, the Court
turned to the second issue of the case-whether the particular ad-
vertisement in question came within first amendment protection.
The Court noted that in claims involving freedom of speech a show-
ing that the challenged statute might operate to inhibit protected
speech normally ends the controversy; the party challenging the
statute prevails regardless of whether his particular communication
should receive protection.27 This practice, known as the overbreadth
doctrine, is justified because an overbroad statute might tend to
"chill" protected speech.2" The Court declined to apply the over-
breadth doctrine to commercial speech,20 however, reasoning that
there are "commonsense differences" 0 between commercial speech
and other types of speech. Instead, the Court concluded that in
addition to the usual time, place, and manner restrictions,' a state
can restrict advertising that is untruthful or misleading.2 Thus, the
first amendment would not benefit Bates and O'Steen if they had
published a misleading advertisement."

disregard quality. Id. The Court responded that prohibiting advertising would not prevent
an unscrupulous attorney from providing shoddy work. Id. Thus, the Court rejected all of the
other arguments made by Arizona.

27. Id. at 2707, citing Bigelow v. Virginia, 421 U.S. 809, 815-16 (1975); Gooding v.
Wilson, 405 U.S. 518, 521-22 (1972); Dombrowski v. Pfister, 380 U.S. 479, 486 (1965).

28. See authorities cited in note 27 supra.
29. Bates & O'Steen v. State Bar of Ariz., 97 S. Ct. 2691, 2707-08 (1977).
30. Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425

U.S. 748, 771 n.24 (1976). Further reasons were that commercial speech was more durable
than other varieties and that an advertiser familiar with his product was better able to know
whether his statements were truthful and protected than were others who would seek freedom
of speech. Id. at 771 n.24, 775-81 (concurring opinion).

31. See Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc.,
425 U.S. 748, 771 (1976), where the Court said, "[w]e have often approved restrictions of
that kind provided that they are justified without reference to the content of the regulated
speech, that they serve a significant governmental interest, and that in so doing they leave
open ample alternative channels for communication of the information."

32. Bates & O'Steen v. State Bar of Ariz., 97 S. Ct. 2691, 2708 (1977).
33. Id. at 2707-08. Although false advertising should not receive constitutional protec-

tion, the language in Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council,
Inc., 425 U.S. 748, 771-73 n.24 (1976), which the Court cited in support of that proposition,
has doubtful validity if used to create an exception to the overbreadth doctrine. The Court
indicated, for example, that because advertising is linked to commercial well being, it is less
capable of being "chilled" than other varieties of speech. It is hard to imagine, however, that
the public would allow freedom of political and editorial speech, a freedom which the drafters
of the Constitution established and which today's citizens still cherish, to be suppressed with
any less resistance than would be met by an attempt to suppress commercial speech, which
only gained protection in 1976. The Court also indicated that because an advertiser is espe-
cially familiar with his product, he should be able to determine whether his advertisements
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Arizona claimed that the advertisement of Bates and O'Steen
was misleading in three respects.34 First, the advertisement referred
to a "legal clinic," an allegedly undefined term. The Court con-
cluded, however, that most people have a basic understanding of the
term.', Second, the advertisement mentioned "very reasonable"
prices, and Arizona claimed that the prices quoted were not a bar-
gain. The Court noted, however, that the prices quoted were on the
lower end of the range in the Phoenix area and that, consequently,
the term "very reasonable" was not misleading.36 Third, the adver-
tisement failed to mention that citizens can obtain a name change
without the services of an attorney. The Court concluded that this
omission was not misleading because "most legal services may be
performed legally by the citizen for himself."37 Having rejected each
of Arizona's arguments, the Court held that the advertisement
placed by Bates and O'Steen was within first amendment protec-
tion. 8

Justice Powell, joined by Justice Stewart, concurred in the ma-
jority's decision on the antitrust issue39 but dissented from the hold-
ing concerning the first amendment.'" Justice Powell concluded that
price advertising of legal services should not receive constitutional
protection because it would be too misleading." First, he reasoned
that the quantity and quality of services vary too much between
clients to allow fixed price advertising. Second, a layman generally
does not know in advance the kind and amount of services he re-
quires. Justice Powell stated that these problems would not be
solved by the Court's attempt to divide legal services into the classes
of "unique" and "routine," especially because the Court failed to
provide an adequate method for distinguishing between the two
classes.42 Justice Powell also criticized the Court's determination

are free of misleading statements and therefore protected. Yet both Bates and Virginia Phar-
macy Board represent situations in which an advertiser had to go all the way to the Supreme
Court of the United States to discover whether he was correct in such a determination.

34. Bates & O'Steen v. State Bar of Ariz., 97 S. Ct. 2691, 2708 (1977).
35. Id.
36. Id.
37. Id.
38. Id.
39. Id. at 2711-12 (Powell, J., concurring and dissenting in part).
40. Id. at 2712-19. Chief' Justice Burger also concurred in part and dissented in part.

Id. at 2710-11 (Burger, J., concurring and dissenting in part). Because his arguments are
substantially included in Justice Powell's opinion, however, Justice Burger's separate opinion
will not be discussed.

41. Id. at 2713-14 (Powell, J., concurring and dissenting in part).
42. Id.

[Vol. 9:295
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that the particular advertisement of Bates and O'Steen was not
misleading." In Justice Powell's opinion, the mere fact that the
prices advertised were in the lower end of the range did not mean
that the reference to "reasonable fees" was not misleading; such
reasoning failed to consider the experience and ability of the attor-
ney, the time and effort required to render the service, and other
factors normally referred to in determining reasonableness of fees.
Justice Powell stated that the result of approving the term
"reasonable fees" would be that attorneys will feel free to describe
fees with other misleading terms, "such as 'fair,' 'moderate,' 'low-
cost,' or 'lowest in town.' "" Finally, Justice Powell indicated that
even if some legal services were sufficiently routine to advertise,
regulation and enforcement of advertisements would be very diffi-
cult. ' -' Justice Powell concluded that although some change might
be needed to better inform the public about attorneys' services, any
such change should flow from continued experimentation by the bar
and not from constitutional interpretation."

The commercial speech controversy adjudicated in Bates &
O'Steen v. State Bar of Arizona" had its roots in the 1942 decision
of Valentine v. Chrestensen.4" Chrestensen printed a handbill with
a commercial advertisement on one side and a political protest on
the other and was convicted under a New York anti-littering statute
that prohibited the distribution of commercial handbills. The Su-
preme Court upheld the statute as a restriction on the use of the

43. Id. at 2714-15.
44. Id. at 2715.
45. Id. at 2715-16.
46. Id. at 2716-17. Justice Powell emphasized the limiting factors of the majority opin-

ion with approval. First, he viewed the majority's indication that claims of quality would
probably not be protected, Bates & O'Steen v. State Bar of Ariz., 97 S. Ct. 2691, 2700, 2709
(1977), as a possible method for prohibiting the use of some of the misleading terms in
advertisements. Second, Justice Powell argued that time, place, and manner restrictions
should have broader application to advertisements of professional services because of in-
creased state interest in the professions. Finally, Justice Powell considered disclaimers or
warnings to be a requirement of public trust. Incorporating these criteria into a suggestion of
what advertising, if any, should be protected, Justice Powell indicated that he would proba-
bly have no objections to allowing attorneys to advertise hourly rates for their services,
provided such advertising pointed out that the total fee would depend on the unpredictable
variable of the number of hours devoted to the client's problem. Id. at 2717 (Powell, J.,
concurring and dissenting in part). Justice Rehnquist's dissent reiterated his dissent in Vir-
ginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748, 781
(1976) (Rehnquist, J., dissenting opinion), that commercial speech was "not the sort of
expression that the Amendment was adopted to protect." Id.

47. 97 S. Ct. 2691 (1977).
48. 316 U.S. 52 (1942).
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streets. 9 In dealing with the free speech issue, the Court held that
although the states could not unduly burden communication of in-
formation or opinion in the streets, no similar restriction protected
purely commercial speech. 0 This determination later became
known as the commercial speech doctrine." The Court gave no rea-
son for the decision other than its statement that when commercial
speech was involved, regulation of that speech was for legislative,
not judicial, determination.2 The Court then concluded that the
primary purpose of Chrestensen's handbill was commercial and that
Chrestensen had included the political protest merely to avoid the
statute. Consequently, the advertisement was not within first
amendment protection.53

The next year the Court decided Jamison v. Texas" and
Murdock v. Pennsylvania.55 In each case the challenged statute in-
hibited the distribution of religious material that was sold or that
solicited contributions and purchases. While not specifically stating
the test for determining whether the commercial speech doctrine
would apply, the Court once again looked to the primary purpose
of each of the communications involved and concluded that it was
religious rather than commercial." Therefore, the Court held that
the speech was protected by the first amendment. 7 Thus, while
leaving the holding of Chrestensen intact, the Court distinguished
the incidental monetary details of the distribution of religious mate-
rial from the purely commercial activity in Chrestensen.

The opportunity to determine the effect of these decisions in
the context of non-religious literature sales came with Breard v.
Alexandria." Breard and others were convicted of selling magazines
door-to-door in violation of an ordinance that prohibited such activ-

49. Id. at 54.
50. Id.
51. For a detailed discussion of the origin and history of the commercial speech doctrine

see Comment, First Amendment Protection for Advertising: The New Constitutional
Doctrine, 44 U. CH. L. REv. 205 (1976).

52. Valentine v. Chrestensen, 316 U.S. 52, 54 (1942).
53. Id.
54. 318 U.S. 413 (1943).
55. 319 U.S. 105 (1943).
56. Murdock v. Pennsylvania, 319 U.S. 105, 111 (1943); Jamison v. Texas, 318 U.S. 413,

416-17 (1943).
57. Murdock v. Pennsylvania, 319 U.S. 105, 117 (1943); Jamison v. Texas, 318 U.S. 413,

417 (1943).
58. 341 U.S. 622 (1951).

[Vol. 9:295
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ity without the consent or invitation of the residents."' In consider-
ing the first amendment defense that Breard raised, the Court noted
that the mere fact that the magazines were sold for profit would not
exempt the publications themselves from first amendment protec-
tion because their primary purpose was editorial.'" The Court con-
cluded, however, that the act of selling the magazines was a purely
commercial activity and therefore unprotected."

The determination in Breard that the content of the magazines
was within first amendment protection acquired significance thir-
teen years later when the Court decided New York Times Co. v.
Sullivan."2 Sullivan, a public official, alleged that he had been li-
beled in an editorial advertisement in a newspaper and argued that
the commercial speech doctrine made the first amendment defense
inapplicable. Rather than looking to the primary purpose of the
communication, as it had before, the Court focused on the content
of the advertisement and noted that parts of it "communicated
information, expressed opinion, recited grievances, protested
claimed abuses, and . . . [dealt with] matters of the highest public
interest and concern." 3 In order to avoid closing a valuable outlet
for free speech, the Court held that speech that would otherwise be
constitutionally protected did not "forfeit that protection because
[it was] published in the form of a paid advertisement."" Thus,
Sullivan extended first amendment protection to paid advertise-
ments that possessed editorial content.

This focus on the content rather than on the primary purpose
of an advertisement was critical in Bigelow v. Virginia." In Bigelow
the Court held that a Virginia statute prohibiting any publication
that encouraged or prompted the procuring of an abortion violated
the first amendment. A Virginia newspaper published an adver-

59. The Supreme Court upheld the conviction because of the residents' right to privacy.
Id. at 645.

60. Id. at 642.
61. Id.
62. 376 U.S. 254 (1964). In the primary holding of the case, the Court held that it would

not sustain a libel action by a public official unless the official could prove actual malice.
63. Id. at 266.
64. Id.
65. 421 U.S. 809 (1975).
66. Prior to the holding in Bigelow v. Virginia, the Court had indicated in Pittsburgh

Press Co. v. Pittsburgh Comm'n on Human Relations, 413 U.S. 376 (1973), that in some cases
it might be possible for commercial speech to receive first amendment protection. In
Pittsburgh Press a newspaper had been charged under an ordinance that prohibited the
listing of job opportunities under sex-designated columns. The newspaper argued that the
ordinance abridged its freedoms of speech and press and relied on the reasoning in New York

1977-781 303
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tisement for a New York abortion clinic and challenged the statute
on first amendment grounds. 7 Citing the fact that abortions were
legal in New York, the Court noted that the advertisement commu-
nicated important information of public interest. The Court relied
on past cases to note that such information did not forfeit first
amendment protection merely because it was in the form of a com-
mercial advertisement" or because it involved sales or solicita-
tions. 9 The Court further noted that it had distinguished and lim-
ited Chrestensen in past cases.70 The Court reasoned that mere la-
bels, such as "editorial" or "commercial," should not determine
constitutional rights.7 The Court concluded, therefore, that
Chrestensen had merely upheld a regulation of the manner of distri-
bution of commercial speech and that it could not have meant that
all commercial speech was unprotected. Thus, the Court held that
the advertisement, the primary purpose of which was admittedly
commercial, was protected by the first amendment because some of
its content was of public interest.72

Times Co. v. Sullivan to assert that the commercial speech doctrine did not leave the newspa-
per advertisement unprotected. The Court responded that the speech involved was more like
that of Valentine v. Chrestensen than that of New York Times Co. v. Sullivan because it was
purely commercial in nature. Pittsburgh Press then urged the Court to overrule Valentine v.
Chrestensen and allow more protection to commercial speech. The Court, apparently on the
strength of the then-recent holding in New York Times Co. v. Sullivan, indicated that in some
cases it might be possible for such expression to gain constitutional protection. It did not
extend protection to the newspaper, however, because the advertisement in question pro-
moted an illegal activity-discrimination in employment. Pittsburgh Press, therefore, had no
real effect on the law of commercial speech except to indicate that the Court was receptive
to the idea of extending first amendment protection to include some advertising.

67. In Bigelow v. Virginia the Supreme Court of Virginia held that the speech was
commercial and thus unprotected. It did not, therefore, consider Bigelow's claim of statutory
overbreadth. The United States Supreme Court, however, citing NAACP v. Button, 371 U.S.
415 (1963), concluded that Bigelow had a right to challenge the statute on first amendment
grounds regardless of whether his own activity was privileged. Bigelow v. Virginia, 421 U.S.
809, 817 (1975).

68. Bigelow v. Virginia, 421 U.S. 809, 818 (1975), citing Pittsburgh Press Co. v. Pitts-
burgh Comm'n on Human Relations, 413 U.S. 376 (1973); New York Times Co. v. Sullivan,
376 U.S. 254 (1964); Smith v. California, 361 U.S. 147 (1959).

69. Bigelow v. Virginia, 421 U.S. 809, 818 (1975), citing Murdock v. Pennsylvania, 319
U.S. 105 (1943).

70. E.g., New York Times Co. v. Sullivan, 376 U.S. 254 (1964); Murdock v. Pennsyl-
vania, 319 U.S. 105 (1943); Jamison v. Texas, 318 U.S. 413 (1943).

71. Bigelow v. Virginia, 421 U.S. 809, 826 (1975), citing NAACP v. Button, 371 U.S.
415 (1963).

72. The Court indicated certain limitations on its holding. It said, for example, that
the holding did not affect decisions dealing with advertisements on the electronic media.
Bigelow v. Virginia, 421 U.S. 809, 825 n.10 (1975). See Columbia Broadcasting Sys., Inc. v.
Democratic Nat'l Comm., 412 U.S. 94 (1973); Banzhafv. FCC, 405 F.2d 1082 (D.C. Cir. 1968),
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From Bigelow only a short step was required to extend first
amendment protection to purely commercial speech. The Court
took this step a year later in Virginia State Board of Pharmacy v.
Virginia Citizens Consumer Council, Inc." There consumers chal-
lenged the constitutionality of a Virginia statute that prohibited
advertising of prices for prescription drugs." The fact that consum-
ers rather than advertisers challenged the statute was significant
because it provided a logical extension of the "important informa-
tion" rule of Bigelow. The Court noted that the advertisement in
question was purely commercial in nature; it also recognized, how-
ever, that public economic interest in commercial speech is often
substantial. Relying on Bigelow and cases involving first amend-
ment protection during labor disputes," the Court reasoned that
"[p]urely factual matter of public interest may claim protection"7

and that the speaker's purely commercial interest in a communica-
tion should not deprive it of such protection. Against this public
interest the Court balanced the arguments of the state and con-
cluded that the problems caused by extending first amendment
protection to commercial speech could be eliminated77 by close regu-

cert. denied, 396 U.S. 842 (1969); Capital Broadcasting Co. v. Mitchell, 333 F. Supp. 582
(D.D.C. 1971), aff'd, 405 U.S. 1000 (1972). The Court also indicated that it did not disturb
due process and equal protection cases concerning the regulation of professional activity. 421
U.S. at 825 n.10. See North Dakota State Bd. of Pharmacy v. Snyder's Drug Stores, Inc.,
414 U.S. 156 (1973); Head v. New Mexico Bd. of Examiners In Optometry, 374 U.S. 424
(1963); Williamson v. Lee Optical, Inc., 348 U.S. 483 (1955); Barsky v. Board of Regents of
the Univ. of N.Y., 347 U.S. 442 (1954); Semler v. Oregon State Bd. of Dental Examiners, 294
U.S. 608 (1935). In addition, the Court indicated that there was no claim that the advertise-
ment was deceptive or fradulent, that it invaded anyone's privacy, or that it was thrust upon
a captive audience. 421 U.S. at 828.

73. 425 U.S. 748 (1976). For a detailed discussion of Virginia Pharmacy Board see 8 TEx.
TECH L. REv. 419 (1976).

74. The Court first found it necessary to determine whether, assuming there was a right
to first amendment protection for the speech involved, it was a right that the appellee
consumers could assert. The Court determined, largely on the strength of Procunier v. Marti-
nez, 416 U.S. 396, 408-09 (1974), Kleindienst v. Mandel, 408 U.S. 753, 762-63 (1972), and
Lamont v. Postmaster Gen., 381 U.S. 301 (1965), that a right to receive information is
inherent in the first amendment guarantee of free speech and that the consumers in Virginia
State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc. could assert such a right.

75. See, e.g., Thornhill v. Alabama, 310 U.S. 88, 102 (1940).
76. Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425

U.S. 748, 762 (1976).
77. Virginia argued that (1) advertising would jeopardize the quality of services per-

formed by pharmacists because price competition would disadvantage the pharmacists who
incurred the costs of maintaining high standards of quality, (2) advertising would cause
"price shopping" and end the process of "monitoring" by which a pharmacist becomes famil-
iar with the drugs and dosages a particular patient requires, (3) the cost of advertising would
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lation of pharmacists' professional standards. The Court further
concluded that the state could no longer keep the public in igno-
rance in order to protect it because "[iut is precisely this kind of
choice, between the dangers of suppressing information, and the
dangers of its misuse if it is freely available, that the First Amend-
ment makes for us.""8 Thus, although the Court did not expressly
overrule Chrestensen, Virginia Pharmacy Board completed the
demise of the commercial speech doctrine.

Nevertheless, in Virginia Pharmacy Board the Court limited its
holding.79 In addition to the usual regulation of time, place, and
manner,80 the state could restrict advertising that was false or mis-
leading' or that promoted any illegal activity.i2 Further, Virginia
Pharmacy Board did not resolve the special problems of electronic
broadcast media.8 3 Finally, the Court stressed that the holding was
limited to advertising by pharmacists who dispense mostly stand-
ardized products. Virginia Pharmacy Board did not resolve the issue
of advertising by professionals who render variable services; the
Court recognized that physicians and attorneys "render professional
services of almost infinite variety and nature, with the consequent
enhanced possibility for confusion and deception if they were to
undertake certain kinds of advertising. '84

Bates & O'Steen v. State Bar of Arizona brought the distinc-
tion between products and services squarely before the Court and
raised the issue of whether the Court should (1) limit first amend-
ment protection to advertisements of products, (2) extend protec-
tion to advertisements of services, or (3) fashion some intermediate
holding. The Court chose the third alternative and held that the
first amendment protects only advertisements that concern routine
legal services." The Court relied heavily on the language in Virginia
Pharmacy Board that indicated commercial speech would not be
protected if untruthful or even misleading. 7 The element of

be passed on to the consumer, possibly causing prices to rise rather than decline, and (4)
advertising would degrade the image of the profession. Id. at 766-68.

78. Id. at 770.
79. Id. at 770-73.
80. Id. at 771.
81. Id.
82. Id. at 772.
83. Id. at 773.
84. Id. at 773 n.25. See note 17 supra.
85. 97 S. Ct. 2691 (1977).
86. Id. at 2709.
87. Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425
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"misleading" is thus the major issue in determining whether adver-
tising of services will receive first amendment protection. The Court
concluded that the state's arguments that attorney advertising is
inherently misleading were unpersuasive as applied to advertise-
ments of standardized legal services.8 According to the Court, ad-
vertisements of those services that are sufficiently routine to consti-
tute a service "package" and therefore closely resemble a standard-
ized product are not inherently misleading and should receive first
amendment protection.89 Thus, after Bates, the Court's view is that
the routine or standardized nature of the services is the key to the
issue of "misleading," which in turn determines whether the adver-
tisements should receive first amendment protection. To insure that
misleading advertisements are not protected, the Court also held
that the overbreadth doctrine is not applicable to cases involving
advertising of professional services.' 0 Thus, each advertisement
must pass or fail on its own merits rather than on the possibility that
a statute or rule might prohibit other protected advertising.

The Supreme Court has created several problems by holding
that the first amendment only protects advertising of prices at
which routine legal services will be performed. One source of these
problems is the vague and ambiguous nature of the opinion itself.
The primary weakness in this regard is the Court's failure to provide
any clear method for determining which services are sufficiently
"routine" to receive first amendment protection." Instead, the
Court delegated the authority for solving such definitional problems
to the bar. The result is that the bar has been instructed to decide
for first amendment purposes which attorney advertisements are
not misleading.2 The situation is anomalous because the bar was a

U.S. 748, 771-72 & n.24.
88. Bates & O'Steen v. State Bar of Ariz., 97 S. Ct. 2691, 2703-04 (1977).
89. Id. at 2703.
90. Id. at 2707-08. See notes 30 and 33 supra.
91. The Court did not define the term "routine." The closest the Court came to a

definition is its description of routine services as "the uncontested divorce, the simple adop-
tion, the uncontested personal bankruptcy,. the change of name, and the like-the very
services advertised by appellants." Id. at 2703. Three other possible definitions of "routine
services" are (1) those that are not unique, (2) those that lend themselves to advertising, and
(3) those that are typically handled by legal services programs such as that sponsored by the
appellee state bar. Id.

92. Although the Court's suggestion, id. at 2703 n.28, that the bar enumerate the serv-
ices that may be included in a "package" might reduce the misleading nature of advertise-
ments that are allowed, it is of little help to the bar in determining which advertisements
will be allowed.

1977-781



TEXAS TECH LAW REVIEW

party in Bates and argued that all advertisements of legal services
are misleading. The bar is thus at an impasse, drawn in one direc-
tion by its desire to limit attorney advertising and in the other by
its duty to follow the Supreme Court's instructions and promulgate
rules allowing advertisements of legal services. Attorneys, too, are
left uninstructed by the decision. Thus, despite what the Court says
about the durability of commercial speech eliminating the need for
the overbreadth doctrine,93 the right to advertise of many attorneys
may be seriously "chilled"; the vague guidelines given by the Court,
combined with the possible suspension or revocation of the attor-
neys' license to practice law if they misinterpret those guidelines,
will present a formidable barrier. The result will be that the "pre-
ferred remedy [of] more disclosure, rather than less."94 will not be
achieved. If attorneys do risk advertising, however, enforcement of
whatever guidelines the bar ultimately promulgates will be difficult
because the vagueness of the holding leaves too much to subjective
interpretation. Some attorneys may attempt to conform to the
guidelines formulated by the bar and be challenged nonetheless,
while others may simply determine that the bar's guidelines are
incorrect, and ignore them, necessitating endless correctional pro-
ceedings. Further, the Court's statement that "the bar retains the
power to correct omissions that have the effect of presenting an
inaccurate picture"95 only compounds the difficulty. The bar is once
again asked, for first amendment purposes, to form guidelines that
are against its stated interests. These weaknesses will necessitate a
series of case-by-case decisions to clarify the holding in Bates.

Even if the Court had more clearly defined the test for deter-
mining which advertisements will be protected, the test itself would
cause additional problems. The Court reasoned that advertisements
that are not misleading will receive first amendment protection and
that, at least for now, the "routine" nature of the services advertised
is the test of whether advertisements are misleading. 6 Such a test,
however, is inadequate; its most serious fault is that it is underin-
clusive because it excludes many possibilities for advertising state-
ments that are not misleading. 7 For example, it is arguable that

93. Id. at 2707-08. See notes 30 and 33 supra.
94. Id. at 2704.
95. Id. The Court indicated that another remedy should come from attorneys them-

selves; attorneys should correct, at the initial consultation, any misunderstandings an occa-
sional client might have. Id. at 2703 n.28.

96. Id. at 2703.
97. Another weakness of the holding is that its application may vary greatly with small
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there is nothing misleading about a statement that a firm has been
in business for twenty years, yet this type of statement is not pro-
tected by Bates. If the issue of "misleading" is the key to constitu-
tional protection, attorneys will begin to advertise in a gray area
that is not "misleading" but which at the same time does not fit
within the Court's "routine" test. Thus, rather than formulating a
valid test to determine whether an advertisement is "misleading,"
the Court has merely identified one situation in which, in the
Court's opinion, advertising is probably not misleading. Again, the
result is confusion that will either necessitate a series of case-by-
case expansions of the holding or result in the unfortunate situation
that the public's selection of an attorney is not facilitated except for
that small percentage of legal services that are eventually termed
"routine."s'

The Court could have avoided many of these problems had it
held that professional advertising enjoys constitutional protection
for all statements that are factual in nature and can be proved by
the advertiser. A specific test would avoid the confusion and ambi-
guity of the Court's holding. First, it is easier to prove facts and to
separate fact from opinion than it is to define "routine" legal serv-
ices. For example, misleading terms such as "best firm in town" and
"reasonable fees" would be unprotected because they are the type
of statements that normally represent opinions rather than provable
facts. This suggested holding would, however, protect such state-
ments as number of years of experience, number of cases handled
in a particular area of law, and hourly rates for services." Second,
correction of the definitional problems would eliminate the confu-
sion in regulation and enforcement by the bar because the bar could
merely follow the instructions given by the Court rather than first
having to interpret those instructions.

Further, the suggested rule provides a test for "misleading"

factual changes. As an example, suppose an advertisement reads: "Uncontested Divorces -
Starting at $175.00." Such an advertisement differs only slightly from that in Bates &
O'Steen v. State Bar of Ariz., 97 S. Ct. 2691 (1977). Yet for at least two reasons such an
advertisement might not satisfy the Bates test. First, there is no fixed price advertised, and
thus it may be difficult to satisfy the Court's requirement that "the attorney [do] the
necessary work at the advertised price." Id. at 2703. A second, more serious problem is that
by advertising a variable price for the service, the advertisement admits on its face that the
service described is not "routine" or "standardized."

98. Even in this small percentage of cases, potential clients will have to rely on the
inherent and often mistaken belief that higher costs indicate greater quality. See note 102
infra.

99. See B. CHRISTENSEN, LAWYERS FOR PEOPLE OF MODERATE MEANS 140 (1970).

1977-781
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rather than a mere recognition of one of the many situations in
which advertising is probably not misleading.100 Consequently, it
provides a more acceptable compromise between the Court's deci-
sion to prohibit misleading advertising'0' and the need to give attor-
neys sufficient lattitude to advertise effectively. By allowing greater
protection to truthful advertising, the suggested rule would better
serve the public interest; it would truly open the channels of com-
munication and facilitate the informed comparison and selection by
the public that the Court sought to achieve.0 2 Public guesswork
based on inherent claims of quality in advertising restricted to price
information' 3 would be avoided. Instead, the rule would encourage
the publication of factual matter from which the public could draw
its own conclusions. Thus, the client could choose an attorney par-
ticularly experienced in the area of the law to which his problem
related,04 an attorney with a certain number of years' experience,
or an attorney with a chosen hourly rate.

The Supreme Court took a logical step from Virginia Pharmacy
Board to the holding that advertisements of "routine" legal services,
which closely resemble standardized products, are protected by the
first amendment. In taking this step, however, the Bates Court
created more problems than it would have had it extended full
protection to truthful, factual professional advertising. In the future
the need for a clearly defined, more valid test will probably lead the
Court, through explanation and modification of Bates, to the rule

100. It may be argued that a statement in advertising could be true and still be mislead-
ing. Assuming, arguendo, that this is true, the proposed holding at least creates no more
problems than the Court's holding, while eliminating most of the weaknesses caused by the
underinclusive nature of the Court's test and the confusion generated by that test. Perhaps
the strongest argument against such an objection, however, is that it applies equally as well
to truthful statements in advertising that are already allowed in other businesses. This argu-
ment is no longer countered by the distinction between products and services; the Court has
indicated that suppression based on public ignorance concerning attorneys' services will no
longer be allowed. Bates & O'Steen v. State Bar of Ariz., 97 S. Ct. 2691, 2704 (1977). See
note 24 supra.

101. Id. at 2709.
102. In addition, such a holding is in harmony with the Court's opinion that "[tihe

choice between the dangers of suppressing information and the dangers arising from its free
flow [is] precisely the choice 'that the First Amendment makes for us.' " Id. at 2699 (cita-
tions omitted). See B. CHRISTENSEN, supra note 99, at 137-38; Comment, Bar Restrictions on
Dissemination of Information About Legal Services, 22 U.C.L.A. L. REv. 483, 502 (1974).

103. Justice Powell reasoned that quality claims are inherent in almost any price adver-
tising. Bates & O'Steen v. State Bar of Ariz., 97 S. Ct. 2691, 2717 (1977).

104. See B. CHRISTENSEN, supra note 99, at 140.
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suggested herein. Whatever the final result, however, the Bates
holding is far from the last word on professional advertising.

Larry Sherman


