
Constitutional Law-Due Process-Jurisdiction-State Court's
Exercise of In Rem or Quasi in Rem Jurisdiction Must Satisfy
the same "Minimum Contacts" Test that is Applicable to In
Personam Jurisdiction. Shaffer v. Heitner, 97 S. Ct. 2569 (1977).

Plaintiff Heitner, a nonresident of Delaware, was the owner of
a single share of stock in the Greyhound Corporation, a Delaware
corporation having its principal place of business in Arizona. He
filed a shareholder's derivative suit in a Delaware Chancery Court
against the corporation, its subsidiary, and twenty-eight of its pres-
ent and former corporate officers and directors. I Pursuant to a Dela-
ware statute,2 plaintiff simultaneously filed a motion for sequestra-
tion of the Delaware property of the individual defendants, all of
whom were nonresidents of Delaware. The chancery court issued the
sequestration order, and the sequestrator "seized" 82,000 shares of
Greyhound common stock and options belonging to the individual
defendants. This seizure was accomplished because, although none
of the stock certificates were physically present in Delaware, its
state statutes made Delaware the situs of ownership of all stock in
Delaware corporations.3 The defendants then entered a special ap-
pearance, seeking to quash service of process and to vacate the
sequestration order on the ground that they lacked sufficient con-
tacts with Delaware to sustain the court's exercise of jurisdiction
over them.4 The court of chancery rejected the defendants' argu-
ments and upheld the statutory procedure compelling the personal
appearance of a nonresident defendant.5 The court held that the
statutory situs of the stock provided a sufficient basis for the Dela-

1. Shaffer v. Heitner, 97 S. Ct. 2569, 2572-73 (1977). The individual defendants alleg-
edly violated their duties to Greyhound Corporation by causing it and its subsidiary to engage
in actions that resulted in corporate liability for substantial damages in a private antitrust
suit and in a large fine in a criminal contempt action. These activities took place in Oregon.

2. DEL. CODE tit. 10, § 366 (1975).
3. DEL. CODE tit. 8, § 169 (1975). Unlike the other states that enacted the Uniform

Commercial Code, Delaware did not enact § 8-317, which requires the actual seizure of stock
certificates to effect a valid attachment or levy upon an interest in corporate stock. Rather,
DEL. CODE tit. 8, § 169 (1975) provides that the situs of ownership of stock in a Delaware
corporation is Delaware-regardless of the actual location of the stock certificates. Delaware
nonresident sequestration practice permits the seizure of defendant's stock interest in a
domestic corporation merely by giving notice to the corporation in Delaware. Once seizure is
effected the defendant may. not appear specially to protect the seized property without sub-
jecting himself to fill in personam liability. Sands v. LefCourt Realty Corp., 35 Del. Ch. 340,
117 A.2d 365 (1955).

4. Shaffer v. Heitner, 97 S. Ct. 2569, 2574 (1977).
5. Id. at 2574-75.
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ware court to exercise quasi in rem jurisdiction. The Delaware Su-
preme Court upheld this exercise of jurisdiction.'

The United States Supreme Court reversed.' Concluding that
all assertions of state court jurisdiction must be evaluated according
to the standards set forth in International Shoe Co. v. Washington8

and its progeny, the majority held that the requisite minimum con-
tacts were absent in this case.' Therefore, the Delaware Chancery
Court had no jurisdiction to hear plaintiff's shareholder derivative
suit.

To reach this conclusion the Court examined the constitution-
ality of the Delaware statute that allowed Delaware courts to take
jurisdiction over a lawsuit by sequestering any property of the de-
fendant located in Delaware.'" The defendants argued that the se-
questration statute, as applied to them, violated the due process
clause of the fourteenth amendment because the statute permitted
the courts to exercise jurisdiction despite the absence of sufficient
contacts among the defendants, the litigation, and the State of Del-
aware.I

In deciding the jurisdictional issue the majority reviewed the
history of Supreme Court decisions concerning the exercise of juris-
diction by state courts." The lower Delaware courts had reasoned
that quasi in rem jurisdicton based on attachment or seizure of
property present within the jurisdiction made the lack of contacts
between the defendants and the state unimportant. However, the
majority opinion stated that such a categorical analysis assumed
the continued soundness of the conceptual structure of Pennoyer v.
Neff.'3 The Court noted that although the laws governing the exer-
cise of in personam jurisdiction had evolved from Pennoyer's rigid
rules of physical power to the more flexible standards of fairness
announced in International Shoe, no equally dramatic change had
occurred in the law governing the exercises of jurisdiction in rem. 4

However, the Court also noted that courts and commentators re-

6. Greyhound Corp. v. Heitner, 361 A.2d 225 (Del. 1976), rev'd sub nom. Shaffer v.
Heitner, 97 S. Ct. 2569 (1977).

7. Shaffer v. Heitner, 97 S. Ct. 2569 (1977). The Court did not consider the procedural
due process argument. Id. at 2572.

8. 326 U.S. 310 (1945).
9. Shaffer v. Heitner, 97 S. Ct. 2569, 2586-87 (1977).
10. DEL. CODE tit. 10, § 366 (1975).
11. Shaffer v. Heitner, 97 S. Ct. 2569, 2574 (1977).
12. Id. at 2576-81.
13. 95 U.S. 714 (1878), cited in Shaffer v. Heitner, 97 S. Ct. 2569, 2576 (1977).
14. Shaffer v. Heitner, 97 S. Ct. 2569, 2580 (1977).
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cently have questioned the proposition that the mere presence of
property within the state is sufficient to give the state jurisdiction
to adjudicate the rights to property, regardless of the relationships
of the underlying dispute and the property owner to the forum.'5

The majority premised its decision that jurisdiction in rem
would be governed by the same test of fair play and substantial
justice announced in International Shoe on the recognition that
"the phrase, 'judicial jurisdiction over a thing', is a customary el-
liptical way of referring to jurisdiction over the interests of persons
in a thing."' 6 From this premise the majority concluded that "in
order to justify an exercise of jurisdiction in rem, the basis for juris-
diction must be sufficient to justify exercising 'jurisdiction over the
interests of persons in a thing.' "' Further, the minimum contacts
standard announced in International Shoe would be the standard
for determining whether an exercise of state court jurisdiction was
consistent with the due process clause of the Constitution. 8

The majority noted that the application of the minimum con-
tacts standard to all assertions of jurisdiction would not affect a
state's exercise over many types of in rem actions. 9 However, those
quasi in rem actions in which the property that served as the basis
for jurisdiction was completely unrelated to the plaintiff's cause of
action would be significantly changed. 0 The mere presence of the
defendant's property within the state's territorial limits would not
support an exercise of state court jurisdiction absent other contacts
between the defendant, the forum and the litigation.2

15. Id. at 2580-81. See also United States Indus., Inc. v. Gregg, 540 F.2d 142 (3d Cir.
1976), petition for cert. filed, 45 U.S.L.W. 3178 (U.S. Sept. 14, 1976)(No. 76-359); Jonnet v.
Dollar Savings Bank, 530 F.2d 1123, 1130-43 (3d Cir. 1976) (Gibbons, J., concurring); Bekins
v. Hvish, 1 Ariz. App. 258, 401 P.2d 743 (1965); Atkinson v. Superior Court of Cal. for Los
Angeles, 49 Cal. 2d 338, 316 P.2d 960 (1957), appeal dismissed and cert. denied, 357 U.S. 569
(1958); Camire v. Scieszka, 116 N.H. 281, 358 A.2d 397 (1976); Ehrenzweig, The Transient
Rule of Personal Jurisdiction: The 'Power' Myth and Forum Conveniens, 65 YALE L.J. 289
(1956); Hazard, A General Theory of State-Court Jurisdiction, 1965 SuP. CT. REV. 241; Tray-
nor, Is This Conflict Really Necessary?, 37 TEXAS L. REv. 657 (1959); Von Mehren & Traut-
man, Jurisdiction to Adjudicate: A Suggested Analysis, 79 HARv. L. REv. 1121 (1966); Note,
Developments in the Law-State Court Jurisdiction, 73 HAav. L. REV. 909 (1960).

16. Shaffer v. Heitner, 97 S. Ct. 2569, 2581 (1977).
17. Id. at 2582.
18. Id.
19. Id. The Court suggested that presence of the property would be sufficient to support

an exercise of jurisdiction when the claims to the property were the source of the controversy
between the parties and also where the defendant's ownership is conceded and the cause of
action arises out of the right and duties of that ownership. Id.

20. Id. See, e.g., Harris v. Balk, 198 U.S. 215 (1905).
21. Shaffer v. Heitner, 97 S. Ct. 2569, 2582-83 (1977). See notes 94 and 95 infra and

accompanying text.

[Vol. 9:126
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To reach this conclusion, the Court rejected the rationale that
jurisdiction based on the presence of property was necessary to dis-
courage an absconding defendant from removing his assets to a
forum where he could not be subjected to an in personam suit. The
majority found such reasoning to be unjustified in light of the full
faith and credit clause which makes the valid in personam judgment
of one state enforceable in all other states. 22

A second argument in support of a single standard of jurisdic-
tion rejected the idea that in rem jurisdiction avoids the uncertain-
ties inherent in a minimum contacts standard. The Court reasoned
that the minimum contacts test could easily be applied in most
cases, and, moreover, the sacrifice of "fair play and substantial
justice" was too high a cost to be paid for simplified litigation.2 3

The majority decided that under the facts of Shaffer the defen-
dants' contacts were insufficient to justify Delaware's exercise of
jurisdiction. The mere statutory presence of the defendants' prop-
erty which was neither the subject matter of the litigation nor re-
lated to the cause of action, did not provide sufficient contacts to
subject the defendants to Delaware's process .2 The majority re-
jected the plaintiff's argument that the defendants' positions as
directors of a corporation chartered in Delaware provided sufficient
contacts to give Delaware jurisdiction over a stockholder's deriva-
tive action. The strong state interest arguments 5 advanced by the
plaintiff failed not only because the Delaware Legislature had not
expressly asserted these interests, but also because there was no
demonstration that the defendants had purposely availed them-
selves of the privilege of conducting activities within the forum
state.

2 1

Justice Powell and Justice Stevens concurred.27 While they

22. Id. at 2583.
23. Id. at 2584. The majority also cautioned that traditional notions of fair play and

substantial justice could be as readily offended by perpetuating ancient forms that are no
longer justified as by adopting a new procedure inconsistent with the basic values of our
constitutional heritage. Thus, the historical reason for preserving the distinctions among in
personam, in rem and quasi in rem jurisdiction was rejected. Id.

24. Id. at 2585.
25. Id. Heitner argued that the defendants' positions as officers and directors of a

corporation chartered in Delaware provided sufficient minimum contacts because of Dela-
ware's strong interest in supervising the management of a corporation established under and
governed by the laws of Delaware. Protection of this interest arguably required that the state
have jurisdiction over the corporate fiduciaries.

26. Id. at 2585-86.
27. Id. at 2587-88 (concurring opinions). Justice Rehnquist took no part in the consider-

ation or decision of the case. Id. at 2587.
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agreed with the application of the minimum contacts standard to
all exercises of state court jurisdiction, they reasoned that in some
situations, especially where real property was involved, common law
quasi in rem jurisdiction would avoid the uncertainty of the mini-
mum contacts test without significant cost to traditional notions of
fair play and substantial justice. 8 Mr. Justice Brennan, while fully
agreeing that the minimum contacts test ought to be applied to the
exercise of state court jurisdiction, dissented from the majority's
inquiry into minimum contacts under the facts of this case.29

28. Id. at 2587-88.
29. Id. at 2588-93 (dissenting opinion). Justice Brennan felt that the majority's inquiry

into whether defendants' contacts were sufficient to justify Delaware's exercise of jurisdiction
was no more than an abstract ruling. According to Brennan, the Delaware statute, although
found to be unconstitutional, might have been saved by its reinterpretation by the state
courts. He also criticized the majority's inquiry into the existence of minimum contacts
because there was no proper factual foundation for the inquiry. Absent this foundation, the
issue of minimum contacts was not ripe for review. Id. at 2588-89.

However, because the majority had considered the sufficiency of the defendant's con-
tacts, Brennan felt compelled to express his view. The thrust of his dissent focused on his
belief that under the facts of this case, there were sufficient contacts among the defendants,
the forum, and the litigation to make it reasonable for the defendants to defend in Delaware.
In shareholder's derivative actions the party-plaintiff is merely a nominal plaintiff. The
primary beneficiary is the corporation. Thus, where shareholder's derivative actions were
involved, Brennan noted that:

[Tihe chartering state has an unusually powerful interest in insuring the availabil-
ity of a convenient forum for litigating claims involving a possible multiplicity of
defendant fiduciaries and for vindicating the state's substantive policies regarding
management of its domestic corporations. I believe that our cases fairly establish
that the state's valid substantive interests are important considerations in assessing
whether it may claim jurisdiction over a given cause of action.

Id. at 2589-90.
Noting the similarity between considerations of choice of law and jurisdiction, Brennan

stated that:
[W]hen a suitor seeks to lodge a suit in a State with a substantial interest in seeing
its own law applied to the transaction in question, we would wisely act to minimize
conflicts, confusion, and uncertainty by adopting a liberal view of jurisdiction un-
less considerations of fairness or efficiency strongly point in the opposite direction.

Id. at 2591. Brennan concluded that it would probably be fair to subject the defendants to
suit in Delaware. He rejected the majority's emphasis on the fact that there was no record of
defendant's having "set foot" in Delaware or that the defendants had committed any acts
related to the cause of action as being inconclusive in light of earlier holdings basing the
exercise of jurisdiction on out of state acts having reasonably foreseeable effects in the forum.
Id. See, e.g., McGee v. International Life Ins. Co., 355 U.S. 220 (1957); Gray v. American
Radiator & Standard Sanitary Corp., 22 Ill. 2d 432, 176 N.E.2d 761 (1961). Also unimportant
were Delaware's failure to statutorily express an interest in controlling corporate fiduciaries
and Delaware's failure to extract consent to be sued from the defendants. Shaffer v. Heitner,
97 S. Ct. 2569, 2592 (1977)(dissenting opinion). For Brennan, the crucial point was that the
defendants voluntarily "invoked the benefits and protections" of Delaware, thereby electing
to assume powers and to undertake responsibilities derived from that state's laws and enjoy-
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Prior to Shaffer, types of actions in the United States were
characterized under three headings of jurisdiction: in personam, in
rem, and quasi in rem. Actions in personam settle rights and duties
between the parties and give rise to personal liability.0 In actions
in rem, the claim sued upon relates to specific property within the
court's jurisdiction, and a judgment affects the rights of all persons
in that particular property. 3' The claim sued upon is unrelated to
the property in quasi in rem actions, yet such a judgment deter-
mines the rights of the parties to the property, or its proceeds.2 With
these three catagories in mind, the United States Supreme Court
decision of Pennoyer v. Neff" laid the conceptual foundation for the
modern law of jurisdiction.

In Pennoyer Justice Field stated that a state court derived its
authority from two well-established principles of public law: first,
that every state possesses exclusive jurisdiction and authority over
persons and property within its territory, and, second, that no state
can exercise direct jurisdiction over persons or property without its
territory.34 As a result of the decision in Pennoyer, territorial limita-
tions determined the exercise of state court jurisdiction. While the
territorial limitations announced in Pennoyer may have had consid-
erable utility in nineteenth century America, rising mobility among
individuals and increased industrialization soon rendered state
boundaries less significant. In fact, the majority in Pennoyer itself
noted the limited utility of its articulated conceptual structure:

[W]e do not mean to assert, by anything we have said, that a
state may not authorize proceedings to determine the status of one
of its citizens toward a non-resident, which would be binding
within the State, though made without service of process or per-
sonal notice to the non-resident. . . . Neither do we mean to
assert that a State may not require a non-resident entering into a
partnership or association within its limits . . . to appoint an
agent . . . to receive service of process ....

ing those benefits made available by Delaware to corporate officials. Minimum contacts, he
pointed out, are not the "best" contacts. Id. at 2592-93. See notes 82-86 infra and accom-
panying text.

30. Note, Developments in the Law-State Court Jurisdiction, 73 HARv. L. REV. 909,
916 (1960).

31. Id.
32. Id.
33. 95 U.S. 714 (1878). See generally Kurland, The Supreme Court, The Due Process

Clause and The In Personam Jurisdiction of State Courts, 25 U. CHI. L. REv. 569 (1958).
34. Pennoyer v. Neff, 95 U.S. 714, 722 (1878).
35. Id. at 734-35.
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Under the rules announced in Pennoyer, while presence of the
property within the state would not authorize an exercise of jurisdic-
tion in personam, it would authorize an exercise of jurisdiction over
the property:38

[T]he state, through its tribunals, may subject property situated
within its limits owned by non-residents to the payment of the
demand of its own citizens against them; and the exercise of this
jurisdiction in no respect infringes upon the sovereignty of the
State where the owners are domiciled. Every State owes protection
to its own citizens; and, when non-residents deal with them, it is
a legitimate and just exercise of authority to hold and appropriate
any property should be owned by such non-residents to satisfy the
claims of its citizens. It is in virtue of the State's jurisdiction over
the property of the non-resident situated within its limits that its
tribunals can inquire into that non-resident's obligations to its own
citizens, and the inquiry can then be carried only to the extent
necessary to control the disposition of the property. If the non-
resident has no property in the State, there is nothing upon which
tribunals can adjudicate."

Thus, under the rigid rules of physical power, in rem and quasi in
rem jurisdiction served to provide access to nonresident defendants
"indirectly" when a "direct" exercise of in personam jurisdiction
would have been prohibited because of the defendant's absence
from the forum.

A significant expansion of permissible "indirect" assertions of
jurisdiction occurred when the Supreme Court in Harris v. Balk3"
assigned a situs to an intangible, thus subjecting the intangible to
the exercise of in rem jurisdictional power. Under the reasoning of
Pennoyer, presence of the property within the jurisdiction was a
sufficient basis for the exercise of jurisdiction. Tangible property
rarely raised questions of presence; however, an intangible has no
physical presence and could not be subjected to an exercise of juris-
diction under the literal wording of Pennoyer. Consequently, in as-
signing a situs to an intangible for purposes of determining where
that intangible could be subjected to the exercise of jurisdiction, the
Court constructed a legal fiction that went beyond the notion that
physical power was the foundation of adjudicatory authority. The

36. Id. at 722. See note 34 supra and accompanying text.
37. Pennoyer v. Neff, 95 U.S. 714, 723 (1878).
38. 198 U.S. 215 (1905).

[Vol. 9:126
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Harris v. Balk 9 Court held that the debtor carried the debt with him
and that in personam power over the debtor created in rem power
over the debt.4 0 The Court thus extended state court jurisdiction
considerably beyond traditional territorial boundaries. This is be-
cause a nonresident defendant cannot control the movements of his
debtor in the same way that he can control the movements of tangi-
ble personal property in which he has an interest.

After Pennoyer numerous other fictions developed to justify the
exercise of in personam jurisdiction over a nonresident defendant
when the strict "presence" requirement could not be met." Volun-
tary submission by the defendant to the court's jurisdiction was, in
addition to "presence," sufficient to justify the exercise of adjudica-
tory authority.42 The fiction of "implied consent" as an additional
justification for the exercise of in personam jurisdiction over nonres-
ident individuals, was developed to justify the exercise of jurisdic-
tion over defendants who had not expressly consented to jurisdiction
and who were not present in the forum.4 3 In Hess v. Palowski,"1 the
Court upheld a Massachusetts statute providing that anyone who
used the state's highways automatically consented to in personam
jurisdiction for purposes of trying a cause of action arising out of the
accident.

Under the prevalent view that corporations were artificial per-
sons existing only within the confines of the state of incorporation,45

39. 198 U.S. 215 (1905). Harris and Balk were both residents of North Carolina. Harris
owed Balk $180; Balk owed money to Epstein, a resident of Maryland. While Harris was
temporarily in Maryland, Epstein brought suit and served Harris with a garnishee summons,
which attached the debt that Harris owed Balk. Harris paid the debt and the court applied
the payment to the debt between Balk and Epstein. Later, Balk brought suit against Harris
in a North Carolina court. Harris pleaded the Maryland judgment as a defense, but the state
court disallowed it. The United States Supreme Court reversed, holding that the debt that
Harris owed Balk was property that Harris carried with him as he went to Maryland, thus
giving the Maryland courts quasi in rem jurisdiction over it.

40. Id. at 226.
41. The presence requirement is a corollary of the physical power theory: jurisdiction

can be exercised when the person or the property is present within the territorial limits of
the forum. An excellent historical analysis of the jurisdictional developments following
Pennoyer is contained in Kurland, The Supreme Court, The Due Process Clause and The In
Personam Jurisdiction of State Courts, 25 U. CI. L. Rxv. 569 (1958) [hereinafter cited as
Kurlandi.

42. See Kurland, supra note 41, at 575.
43. Id.
44. 274 U.S. 352 (1927). The Court reasoned that consent could be implied because the

state had the power to exclude a nonresident from the use of its highways based on its tenth
amendment right to regulate highways for the public safety.

45. Bank of Augusta v. Earle, 38 U.S. (13 Pet.) 519, 588 (1839).
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three theories developed to justify the exercise of in personam
jurisdiction over foreign corporations. The first of these was the
consent theory, based on the notion that because a foreign corpora-
ton could not carry on business within a state without that state's
express or implied permission, the state could condition the exercise
of business within its borders upon appointment of an agent to
receive service of process within the state." The "consent" theory
was supplemented by the "presence" theory. Under the conceptual
framework of Pennoyer, a corporation was deemed "present" and
hence subject to service of process in a state where it was "doing
business."'"

The courts used either the "consent" or the "presence" theories
depending upon which of these would support the exercise of juris-
diction over the foreign corporation. But, in order to determine
whether a corporation could be subjected to an exercise of state
court jurisdiction at all, it was necessary to determine whether the
corporation was doing business within the forum state. So many
cases arose construing the meaning of "doing business" within the
state that this third theory gradually supplanted those of consent
and presence.' 8 The courts held that jurisdiction existed if the corpo-
rate defendant was " 'doing business' within the jurisdiction but no
jurisdiction existed if it were not 'doing business'."49

Rather than continue to manipulate the concepts of "consent"
and "presence" to fit the limitations of Pennoyer, the Supreme
Court abandoned Pennoyer's conceptual apparatus in the landmark
case of International Shoe Co. v. Washington.50 Physical power over
the defendant's person was no longer determinative of the state's
authority to exercise jurisdiction:

[Djue process requires only that in order to subject a defendant
to a judgment in personam, if he be not present within the territory

46. La Fayette Ins. Co. v. French, 59 U.S. (18 How.) 404 (1856). See note 35 supra and
accompanying text.

47. Philadelphia & Reading Ry. v. McKibbin, 243 U.S. 264 (1917); International Har-
vester Co. of America v. Kentucky, 234 U.S. 579 (1914). A foreign corporation is amenable to
process to enforce a personal liability, in the absence of consent, only if it is doing business
within the state in such a manner and to such an extent as to warrant the inference that it is
present there. Philadelphia & Reading Ry. v. McKibbin, 243 U.S. 264, 265 (1917).

48. See, e.g., Hutchinson v. Chase & Gilbert, 45 F.2d 139, 141-42 (2d Cir. 1930).
49. Kurland, supra note 41, at 585 n.86.
50. 326 U.S. 310 (1945). Although this case involved a foreign corporation, in articulat-

ing the new test the Court spoke in terms of all defendants, including natural persons. Id. at
316. Shaffer reaffirmed the applicability of the minimum contacts test to all defendants.
Shaffer v. Heitner, 97 S. Ct. 2569, 2580 n.19 (1977).

[Vol. 9:126
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of the forum, he have certain minimum contacts with it such that
the maintenance of the suit does not offend "traditional notions of
fair play and substantial justice."5'

Under the minimum contacts standard the constitutionality of the
forum's assertion of jurisdiction over the defendant is determined by
a test of fundamental fairness which requires that the interests of
the defendant, the forum, and the litigation be balanced to ascer-
tain whether the assumption of jurisdiction would be reasonable.2

Due process would not permit a state to exercise in personam juris-
diction over a defendant with whom the state has no "contacts, ties,
or relations."53

The immediate effect of this departure from the territorial limi-
tations of the physical power theory was to increase the ability of
the state courts to obtain in personam jurisdiction over nonresident
defendants. 4 However, a determination of the jurisdictional ques-
tion on the basis of the various interests presented in each case
made generalization, and hence prediction of jurisdiction more diffi-
cult. The problem of in personam jurisdiction after International
Shoe became one of establishing the accepted minimums below
which jursidiction could not be exercised without offending due pro-
cess. In Perkins v. Benguet Consolidated Mining Co.55 the Court
intimated that the sufficiency of contacts necessary to sustain an
exercise of jurisdiction depended on whether the cause of action
arose from the activity of the defendant within the territorial limits
of the forum. The Court held that continuous and systematic activi-
ties were sufficient to justify the exercise of jurisdiction over a non-
resident even when the cause of action had no relation to the defen-
dant's activities in the forum.56 Moreover, in McGee v. International
Life Insurance Co.,57 the Court noted the trend toward expanding
state jurisdiction over nonresidents and held that due process was
satisfied if the defendant's activities merely had a substantial

51. International Shoe Co. v. Washington, 326 U.S. 310, 316 (1945).
52. Id. at 319-20.
53. Id. at 319.
54. See, e.g., Currie, The Growth of the Long Arm: Eight Years of Extended Jurisdic-

tion in Illinois, 1963 U. ILL. L.F. 533; Green, Jurisdictional Reform in California, 21 HASTINGS
L.J. 1219, 1231-33 (1970); Note, Developments in the Law-State Court Jurisdiction, 73
HARV. L. REv. 909, 1000-08 (1960).

55. 342 U.S. 437, rehearing denied, 343 U.S. 917 (1952).
56. Id. at 447-48.
57. 355 U.S. 220 (1957).
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connection with the forum state.58 In quantitative terms McGee
probably illustrates the absolute minimum of contacts necessary to
satisfy due process: the defendant's sole contact with California
involved the act of reissuing a certificate of insurance by mail to the
insured. However, in its analysis, the Court confused the necessity
of a defendant's minimum contacts and the state's interest in pro-
viding effective redress to its citizens. Although the test after Inter-
national Shoe was whether the defendant has had such "contacts,
ties, or relations" that make it "fair" to subject him to the court's
jurisdiction, the McGee Court focused its analysis on the practical
considerations faced by the plaintiff."

The expansionist trend, beginning with International Shoe and
continuing through McGee, was characterized by the non-
interference of the Supreme Court with the exercise of state court
in personam jurisdiction over nonresident defendants. The trend
halted with the decision in Hanson v. Denckla.0 The Hanson Court
pointed out that regardless of considerations of convenience to the
plaintiff or the interest of the forum state, the defendant's contacts
must be considered controlling:

The unilateral activity of those who claim some relationship with
a nonresident defendant cannot satisfy the requirement of contact

58. Id. at 223. In McGee the plaintiff recovered a judgment on an insurance contract
in a California court. Defendant, a foreign corporation with its principal place of business in
Texas, had no agent or office in California. Jurisdiction over the Texas corporation was based
on a California statute that subjected foreign corporations to suits in California on insurance
contracts with residents of that state. The plaintiff went to Texas to collect on the judgment,
but the Texas court refused to give the California judgment full faith and credit, claiming
the California courts had no jurisdiction. The United States Supreme Court reversed, holding
that it was sufficient for purposes of due process that the suit was based on a contract that
had substantial connection with that state.

59. Id. The Court stated that:
The contract was delivered in California, the premiums were mailed from there and
the insured was a resident of that State when he died. It cannot be denied that
California has a manifest interest in providing effective means of redress for its
residents when their insurers refuse to pay claims. These residents would be at a
severe disadvantage if they were forced to follow the insurance company to a distant
State in order to hold it legally accountable. When claims were small or moderate
individual claimants frequently could not afford the cost of bringing an action in a
foreign forum-thus in effect making the company judgment proof. Often the cru-
cial witnesses-as here on the company's defense of suicide- will be found in the
insured's locality.

Id.
60. 357 U.S. 235 (1958). Noting the trend toward expansion, the majority cautioned that

"it is a mistake to assume that this trend heralds the eventual demise of all restrictions on
the personal jurisdiction of state courts." Id. at 251.
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with the forum State. The application of that rule will vary with
the quality and nature of the defendant's activity, but it is essen-
tial in each case that there be some act by which the defendant
purposefully avails itself of the privilege of conducting activities
within the forum State, thus invoking the benefits and protections
of its laws.6

While International Shoe drastically altered the conceptual
framework established in Pennoyer for the exercise of in personam
jurisdiction, the framework for the exercise of in rem and quasi in
rem jurisdiction remained essentially unchanged. Accordingly,
presence of the property within the jurisdiction sufficed to permit
an exercise of in rem or quasi in rem jurisdiction."

Cases6 3 and commentators" recognized the irrationality of juris-

61. Id. at 253. Hanson involved a controversy between residuary legatees of a will and
beneficiaries of an inter vivos trust. Decedent, while a domiciliary of Pennsylvania, estab-
lished a trust in Delaware. She reserved a considerable amount of control over the trust,
including a power of appointment. Decedent later became a resident of Florida, where she
exercised the power of appointment, simultaneously naming the defendants as beneficiaries.
She executed a will, leaving the plaintiffs (in the residuary clause) all property over which
she had a power of appointment that had not been validly exercised. The plaintiffs sought a
declaration in a Florida court that the exercise of the power was void and that the trust assets
passed under the will. The Supreme Court of Florida held that the trial court had jurisdiction,
despite the absence of the trustee and the trust fund. The United States Supreme Court
reversed, holding that neither jurisdiction in personam over the trustee nor in rem over the
trust had been acquired. On the question of jurisdiction in rem, the Court considered only
two factors-the decedent's domicile and the probate of the will-and held them to be
insufficient to support jurisdiction. In finding no jurisdiction in personam, the Court deemed
the following factors significant: the trustee had no office in Florida and transacted no busi-
ness there; none of the trust assets were ever held or administered there; the trustee solicited
no business in the state; and the cause of action did not arise from an act done or a transaction
consummated in the forum state. The Court refused to find jurisdiction, though it conceded
that Florida choice of law rules would govern and recognized that most of the beneficiaries
and legatees, and indeed the settlor herself, were domiciled in Florida. The Court deemed
the choice of law to be irrelevant to the question of jurisdiction and rejected the domicile
argument, stating that a court does not acquire jurisdiction "by being... the most conven-
ient location for litigation." Id. at 254.

62. See, e.g., Steele v. G.D. Searle & Co., 483 F.2d 339 (5th Cir. 1973), cert. denied,
415 U.S. 958 (1974). Seider v. Roth, 17 N.Y.2d 111, 216 N.E.2d 312, 269 N.Y.S.2d 99 (1966),
illustrated the difficulties that can arise with the fiction of a statutory situs. The court held
that an insurance policy issued to a nonresident defendant by a foreign insurance company,
pursuant to a contract entered into in a foreign state, could be attached for jurisdictional
purposes by a New York plaintiff, as long as the insurance company did business in New
York.

New York is the only jurisdiction that has extended quasi in rem jurisdiction to this
situation, and the decision has received much criticism. See Smit, The Enduring Utility of
In Ren Rules: A Lasting Legacy of Pennoyer v. Neff, 43 BROOKLYN L. REV. 600, 604-06 (1977).

63. United States Indus., Inc. v. Gregg, 540 F.2d 142 (3d Cir. 1976), petition for cert.
filed, 45 U.S.L.W. 3178 (U.S. Sept. 14, 1976) (No. 76-359); Jonnet v. Dollar Savings Bank
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diction based solely on presence when the claim was totally unre-
lated to the property, once the standard in International Shoe had
been announced. Indeed, the United States Supreme Court in
Mullane v. Central Hanover Bank & Trust Co. 5 suggested that
fourteenth amendment due process required a single standard for
notice, regardless of whether jurisdiction was classified as in per-
sonam, in rem, or quasi in rem: "[W]e think that the requirements
of the Fourteenth Amendment to the Federal Constitution do not
depend upon a classification for which the standards are so elusive
and confused. ... 66 The Court intimated that the same limita-
tions of fundamental fairness apply to any exercise of state court
jurisdiction in Hanson v. Denckla. 17 Commenting on the defendant's
charge that the judgment was offensive to the due process clause of
the fourteenth amendment, the Court noted that:

[Tihe alleged defect is the absence of those "affiliating circum-
stances" without which the courts of a State may not enter a
judgment imposing obligations on persons (jurisdiction in per-
sonam) or affecting interests in property (jurisdiction in rem or
quasi in rem). While the in rem and in personam classifications do
not exhaust all the situations that give rise to jurisdiction, they are
adequate to describe the affiliating circumstances suggested here,
and accordingly serve as a useful means of approach to this case."6

However, in the same week that it decided Hanson, the Su-
preme Court denied certiorari in Atkinson v. Superior Court of Cali-

530 F.2d 1123, 1130-43 (3d Cir. 1976) (Gibbons, J., concurring); Atkinson v. Superior Court
of Cal. for Los Angeles, 49 Cal. 2d 338, 316 P.2d 960 (1957), appeal dismissed and cert. denied,
357 U.S. 569 (1958).

64. Hazard, A General Theory of State-Court Jurisdiction, 1965 Sup. CT. REV. 241;
Smit, The Enduring Utility of In Rem Rules: A Lasting Legacy of Pennoyer v. Neff, 43
BROOKLYN L. Rav. 600, 620-29 (1977); Traynor, Is This Conflict Really Necessary?, 37 TEXAS
L. REV. 657 (1959); Von Mehren & Trautman, Jurisdiction to Adjudicate: A Suggested
Analysis, 79 HARv. L. REv. 1121 (1966); Zammit, Quasi-In-Rem Jurisdiction: Outmoded and
Unconstitutional?, 49 ST. JOHN'S L. REv. 668, 670 (1975); Note, Quasi In Rem Jurisdiction
and Due Process Requirements, 82 YALE L.J. 1023, 1032-36 (1973).

65. 339 U.S. 306 (1950).
66. Id. at 312. Notice (service of process) is an indispensable requirement for any asser-

tion of jurisdiction. Prior to Mullane, the due process requirements for notice varied according
to the basis of jurisdiction: in personam, in rem or quasi in rem. Mullane's single standard
for notice, regardless of the basis of jurisdiction suggested that due process requirements
would not be determined by attenuated state classifications. In establishing a single standard
of notice, Mullane raised the possibility for a single standard of fairness for assertions of
jurisdiction. The Court did not respond to this opportunity. Id.

67. 357 U.S. 235 (1958).
68. Id. at 245-46.
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fornia for Los Angeles." In Atkinson Justice Traynor of the Califor-
nia Supreme Court rejected the traditional jurisdictional analysis
based on the fictionalized situs of intangibles and applied the mini-
mum contacts analysis to an exercise of quasi in rem jurisdiction. 0

The decision in Hanson implicitly rejected Atkinson's approach and
maintained the requirement of presence of the property within the
jurisdiction for in rem jurisdiction." This preserved the distinction
between jurisdiction in personam and in rem, notwithstanding the
dictum in Hanson that suggested a single constitutional standard
of fairness.

Shaffer v. Heitner" departs from this long-standing distinction.
While International Shoe destroyed the notion that the physical
power theory controlled assertions of in personam jurisdiction, the
physical power theory continued to govern exercises of in rem and
quasi in rem jurisdiction. Shaffer expressly overrules Pennoyer v.
Neff 3 and destroys the remaining vestiges of the physical power
theory. Indeed, after Shaffer, traditional categories of state court
jurisdiction are no longer meaningful. Hereafter, all assertions of
state court jurisdiction will be governed by the minimum contacts
standard. Unless that standard is satisfied, there is no jurisdiction
to adjudicate the interests of persons in property. 5

Shaffer overrules all previous cases where state court jurisdic-
tion was based upon the attachment of property to which the claim
was unrelated."6 Thus, the Court has rejected the fiction that an
exercise of jurisdiction over property is anything other than an as-
sertion of jurisdiction over the owner of the property. Quasi in rem
jurisdiction was useful primarily to mitigate against the rigors of
securing in personam jurisdiction under the physical power theory."
However, an exercise of jurisdiction based solely upon the fortuitous
presence of the defendant's property within the forum cannot be

69. 49 Cal. 2d 338, 316 P.2d 960 (1957), appeal dismissed and cert. denied, 357 U.S.
569 (1958).

70. 316 P.2d at 964.
71. Hanson v. Denckla, 357 U.S. 235, 262-64 (1958) (Douglas, J., dissenting).
72. 97 S. Ct. 2569, 2585 n.39 (1977). The Court also overruled Harris v. Balk, 198 U.S.

215 (1905). 97 S. Ct. 2585 n.39. See notes 76-79 infra and accompanying text.
73. 95 U.S. 714 (1878), cited in Shaffer v. Heitner, 97 S. Ct. 2569, 2585 n.39 (1977).
74. Shaffer v. Heitner, 97 S. Ct. 2569, 2584-85 (1977).
75. Shaffer's single standard of fairness renders previous labels of jurisdiction anachron-

istic.
76. Shaffer v. Heitner, 97 S. Ct. 2569, 2582 (1977).
77. Zammit, Quasi-In-Rem Jurisdiction: Outmoded and Unconstitutional? 49 ST.

JoiHn's L. REv. 668, 670 (1975).
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reconciled with a standard of fundamental fairness when the claim
sued upon is unrelated to the property and the defendant has no
minimum contacts. The unfairness of quasi in rem jurisdiction was
exemplified in litigation in which jurisdiction was based on a garn-
ishment summons served on a nonresident garnishee.7 8 While in
personam jurisdiction required that the defendant have sufficient
contacts with the forum in order to make it reasonable for him to
defend there, in garnishment proceedings based solely on the
presence of the intangible within the jurisdiction, rarely could the
defendant have been shown to have made any voluntary contact
with the forum. As the Court in Shaffer recognized, a fair-minded
application of the balancing of interests test previously limited to
in personam jurisdiction cases will deny jurisdiction in most cases
where the plaintiff is forced to resort to garnishment to obtain juris-
diction.7"

Because jurisdiction after International Shoe was governed by
different standards for in personam and in rem or quasi in rem
jurisdiction, the forums available to a plaintiff included those
"unfair" forums with which the defendant had no minimum con-
tacts. 0 A plaintiff could bring suit in any forum where the defen-
dant's property or debtors happened to be located, however briefly.
Shaffer restricts the available forums to those bounded by fairness
alone. Thus, a plaintiff has lost all the previously available "unfair"
forums where the mere presence of the defendant's property would
have permitted an exercise of quasi in rem jurisdiction. Further-
more, once the jurisdictional requirement has been satisfied, the
plaintiff is no longer constrained by a judgment limited to the value
of the property, a characteristic of in rem and quasi in rem judg-
ments. Correspondingly, the application of the minimum contacts
standard removes from the defendant the shield of liability limited
to the value of the property. Once the minimum contacts test is
satisfied, the defendant can be exposed to liability for the entire
amount of the plaintiffs claim. Thus, Shaffer will promote judicial
efficiency and economy by enabling the plaintiff to get a judgment
for his entire claim in a single proceeding.

78. E.g., Harris v. Balk, 198 U.S. 215 (1905).
79. Shaffer v. Heitner, 97 S. Ct. 2569, 2583 (1977).
80. The minimum contacts test requires that the quality and the nature of the defen-

dant's activities within the forum be such as to make it fundamentally fair for him to defend
there. When jurisdiction based solely on the presence of property within the forum occurs,
the quality and the nature of the defendant's contacts are unimportant; judgment is entered
without regard to considerations of fairness. Hanson v. Denckla, 357 U.S. 235, 246-50 (1958).
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Because Shaffer requires minimum contacts, greater uncer-
tainty will arise in determining the availability of a forum. Prior to
Shaffer, the physical power rationale assured a plaintiff of acquiring
jurisdiction wherever any of the defendant's property could be lo-
cated. However, an analysis that focuses on the contacts a defen-
dent has with the forum, while indubitably fairer, makes the predic-
tion of jurisdiction more difficult. Prediction is more difficult not
only because "contacts" are invisible, but also because jurisdiction
based on a balancing of the interests presented under the particular
facts of each case makes generalization impossible.'

The majority's application of the minimum contacts test to the
facts of Shaffer is perhaps the clearest illustration of the difficulties
inherent in a determination of jurisdiction based on notions of fun-
damental fairness.12 The majority began its analysis by noting that
Heitner did not allege that the defendants had ever been present in
Delaware or committed acts in Delaware that related to Heitner's
cause of action. 3 However, the fact that a defendant has never been
physically present within the forum nor committed an act while
physically present in the forum will not defeat jurisdiction under a
minimum contacts analysis. Jurisdiction has been sustained when
the acts of a defendant produce a "foreseeable effect" in the forum."
Where, as in Shaffer, the corporation is chartered in the forum state
and the cause of action enures to the benefit of the corporation,
jurisdiction could be sustained under the "foreseeable effect" ra-
tionale of a minimum contacts analysis8s Thus, the majority could
have found that the defendants had sufficient contacts with Dela-
ware to make Delaware's assertion of jurisdiction reasonable if it
had indeed focused on the defendants' relation to the litigation and
the forum. It appears that the majority's conclusion that the defen-
dants lacked minimum contacts was based primarily on the fact
that the claim sued upon was unrelated to the property that served

81. Compare for example, the contacts of the nonresident insurance company in McGee
v. International Life Ins. Co., 355 U.S. 220 (1957), with those of the nonresident trustee in
Hanson v. Denckla, 357 U.S. 235 (1958).

82. Shaffer v. Heitner, 97 S. Ct. 2569, 2585-87 (1977). Note that in applying the same
test to the same facts, the dissent reached the conclusion that there were sufficient contacts
between the defendants and the State of Delaware to justify Delaware's exercise of jurisdic-
tion. Id. at 2589-93 (dissenting opinion).

83. Shaffer v. Heitner, 97 S. Ct. 2569, 2585 (1977).
84. Id. at 2590-91 (dissenting opinion). See, e.g., Gray v. American Radiator & Stan-

dard Sanitary Corp., 22 Il1. 2d 432, 176 N.E.2d 761 (1961).
85. Shaffer v. Heitner, 97 S. Ct. 2569, 2591 (1977) (dissenting opinion).
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as the basis for jurisdiction."
The different results reached by the majority and the dissent

in the application of the same test to the same facts can be ex-
plained by their focus on different interests. The minimum contacts
test is a qualitative test, depending upon a balancing of the interests
of the defendant, the forum and the litigation. Only after these facts
have been considered may a court conclude that it is "reasonable"
or "fundamentally fair" to subject the defendant to the court's juris-
diction.87 Unlike the dissent, the majority gave more weight to the
fact that the claim was unrelated to the property that served as the
basis for jurisdiction than to the state's interest in providing a forum
for shareholder's derivative actions. The majority's conclusion un-
derscores the major problem with a minimum contacts analysis: the
"reasonableness" or "fairness" of a state's exercise of jurisdiction is
largely a matter of drawing lines and is dependent on the weight
given to a particular interest.

The idea that reasonableness is a function of the weight given
each interest can be inferred from the majority's statement that,
"[ilf Delaware had perceived its interest in securing jurisdiction
over corporate fiduciaries to be as great as Heitner suggests, we
would expect it to have enacted a statute more clearly designed to
protect that interest. 88 However free the Court is to accord different
weights to the various interests, the decision of Hanson v. Denckla9

imposes an absolute limit on that freedom. This is because regard-
less of other considerations, due process is not satisfied absent some
act of the defendant by which he purposely avails himself of the
benefits and protection of the forum.90 Both the majority and the
dissent in Shaffer, by focusing their analyses on interests other than
those of the defendant, leave open the possibility that the conclu-
sion of the "fundamental fairness" of subjecting the defendant to
jurisdiction can be reached without regard to the defendant having
availed himself of the privileges and protections of the forum state.

86. Shaffer v. Heitner, 97 S. Ct. 2569, 2585 (1977). The dissent, however, felt that the
facts of Shaffer would support an exercise of jurisdiction under the minimum contacts test
because of the strong state interest in providing a forum for shareholder's derivative suits and
because the defendants had voluntarily associated themselves with Delaware, invoking the
benefits and protections of that state's laws. Id. at 2589-93 (dissenting opinion).

87. See Note, The Growth of the International Shoe Doctrine, 16 U. CI. L. REV. 523,
524 (1949).

88. Shaffer v. Heitner, 97 S. Ct. 2569, 2586 (1977).
89. 357 U.S. 235 (1958).
90. Id. at 253.
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However, such a redefinition of fundamental fairness that would
make the defendant's contacts irrelevant does violence to the due
process clause."

Although the majority concluded that "all assertions of state
court jurisdiction must be evaluated according to the standards set
forth in International Shoe and its progeny," there are at least four
situations that the Court left open for future decision. The Court
first suggested that a state in which property is located would have
jurisdiction to attach that property as security for a judgment being
sought in a forum where the litigation could be maintained consis-
tently with International Shoe.2 Thus, the Court distinguished
jurisdiction to adjudicate the merits of a claim from jurisdiction
for the limited purpose of securing the availability of assets to
satisfy a judgment rendered by a court that has satisfied the due
process requirement. Presence of the property would be sufficient to
support the more limited form of jurisdiction.13 The Court also
stated that jurisdiction could be upheld despite the absence of mini-
mum contacts under the rationale of the full faith and credit
clause. 4 Once a court of competent jurisdiction had determined the
existence of the debt there would be no unfairness in permitting an
action to realize upon the debt in a state where the defendant's
property was located, regardless of whether that state would have
had jurisdiction to determine the existence of the debt. 5

The Court also left open the possibility that the mere presence
of the property within the forum would be sufficient to support an
exercise of state court jurisdiction where no other forum was avail-

91. See International Shoe Co. v. Washington, 326 U.S. 310 (1945). "[The due process]
clause does not contemplate that a state may make binding a judgment in personam against
an individual or corporate defendant with which the state has no contacts, ties, or relations."
Id. at 319.

92. Shaffer v. Heitner, 97 S. Ct. 2569, 2583 (1977).
93. A recent California federal district court decision, Carolina Power & Light Co. v.

Uranex,__ F. Supp. - (N.D. Cal. 1977), upheld an exercise of jurisdiction over a French
corporate defendant who did not satisfy the minimum contacts test of International Shoe.
The court construed the language in Shaffer to provide for an exception where jurisdiction
was for the limited purpose of attaching property as security for a judgment being sought in
another forum. Jurisdiction to attach the property without adjudicating the merits would be
constitutionally permissible because "notions of fair play and substantial justice" include
consideration of both the jeopardy to the plaintiff's ultimate recovery and the limited nature
of the judgment sought. See also O'Connor v. Lee-Hy Paving Corp., 437 F. Supp. 994
(E.D.N.Y. 1977).

94. Shaffer v. Heitner, 97 S. Ct. 2569, 2583 (1977). See note 21 supra and accompany-
ing text.

95. Id. at 2583 n.36.

19771



TEXAS TECH LAW REVIEW

able to the plaintiff. 6 Perhaps fundamental fairness will yield to
necessity where the property is present, the defendant has no con-
tacts, and the plaintiff has no other available forum.

Lastly, the Court suggested that adjudications as to status, for
example, ex parte divorces, were not necessarily inconsistent with
the single standard of fairness." However, jurisdiction in ex parte
divorce situations is based on the domicile of either party, usually
that of the plaintiff." Again, the majority may have lost sight of the
necessity of the defendant's contacts with the litigation and the
forum as the absolute prerequisite for an exercise of jurisdiction
based on fairness after International Shoe and Hanson.

Shaffer v. Heitner99 is a logical and long overdue extension of
due process protection to quasi in rem and in rem jurisdiction cases.
The majority of state court adjudications based on the presence of
property within the forum will remain unaffected. However, now
that minimum contacts is the standard for exercises of all state
court jurisdiction, courts must focus on the contacts of the
defendant with the forum to determine whether the exercise of juris-
diction will be fair, regardless of the location of his property.

Kathy Campbell

96. Id. at 2584 n.37.
97. Id. at 2582 n.30.
98. Williams v. North Carolina, 325 U.S. 226 (1945) (commonly referred to as "Williams

II".).

Shaffer raises the question of the continued soundness of jurisdiction based on domicile
alone in the absence of minimum contacts; see, e.g., Milliken v. Meyer, 311 U.S. 457 (1940),
and jurisdiction based on the fleeting physical presence of the defendant within the jurisdic-
tion. See Grace v. McArthur, 170 F. Supp. 442 (E.D. Ark. 1959) (defendant served personally
while on board an airplane while flying above Arkansas).

99. 97 S. Ct. 2569 (1977). Shaffer does not foreclose jurisdiction based on the presence
of the property within the forum unless the defendant also lacks minimum contacts. Most
traditional in rem cases, therefore, would satisfy the minimum contacts test anyway; thus,
the extension of due process protection to in rem jurisdiction cases is not quite so significant
as it first appears.

[Vol. 9:126


