
Consumer Law-Texas Deceptive Trade Practices Act Applies
to Persons Not Engaged in the Business of Selling. Singleton v.
Pennington, - S.W.2d - (Tex. Civ. App.-Dallas 1977).

Charles Pennington sold a boat, motor, and trailer acquired for
his personal use to J.W. Singleton, III. Pennington was not in the
business of selling boats and had never sold a boat previously. Less
than two months after the sale the motor ceased functioning pro-
perly and needed repairs. Singleton sued Pennington under the
Texas Deceptive Trade Practices Act (DTPA) alleging that Pen-
nington falsely represented that the engine was in good mechanical
working condition.'

The trial court made the following findings of fact:'

1. Prior to the sale the defendant made oral statements
that the boat, motor, and trailer had been recently repaired
and were in "excellent condition," "perfect condition," and
just like new. These statements were not merely statements
of opinion or puffing but were statements of material fact.
2. The statements were false because a cracked gear hous-
ing had been inadequately repaired.
3. The defendant had no knowledge of the falsity of the
statements when he made them.
4. The defendant made the statements with the intent that
the plaintiff act upon them.
5. The plaintiff relied on the statements and would not
have purchased the boat, motor, and trailer otherwise.

Based on these findings, the court entered judgment for the plain-
tiff.3 The defendant appealed on the ground that the DTPA applies
only to persons engaged in the business of selling. The Dallas Court
of Civil Appeals affirmed the trial court and held that the Act was
not limited to persons in the business of selling.'

In Singleton v. Pennington5 the Dallas Court of Civil Appeals

1. Singleton v. Pennington, - S.W.2d - (Tex. Civ. App.-Dallas 1977).
2. Id. at_
3. Id. at __. Before trial the parties stipulated to a $500.00 limitation on exemplary

damages, if they should be recovered. The court noted that in the absence of this stipulation
the plaintiff would have been entitled to recover three times his actual damages of $481.61
under the DTPA. Id.

4. Id. at __.

5. __ S.W.2d - (Tex. Civ. App.-Dallas 1977).
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confronted for the first time the question whether the Texas DTPA
is limited to sales by persons engaged in the business of selling. On
appeal, the defendant advanced four arguments to support his con-
tention that the DTPA did not apply to a one-time seller of used
goods. First, the purpose of the Act requires that it be limited to
persons engaged in the business of selling; second, the Texas DTPA
should be construed consistently with the Federal Trade Commis-
sion Act, which applies only to persons engaged in the business of
selling; third, other jurisdictions with similar statutes limit the
applicability of their statutes to persons engaged in the business of
selling; and finally, policy reasons require a restrictive application
of the DTPA. The court rejected all of these arguments.

In his first argument, the defendant relied on section 17.44 of
the DTPA, which provides:

This subchapter shall be liberally construed and applied to
promote its underlying purposes, which are to protect consumers
against false, misleading, and deceptive business practices, uncons-
cionable actions, and breaches of warranty and to provide efficient
and economical procedures to secure such protection.'

The defendant urged that the purpose enunciated in this sec-
tion required that the Act be limited to persons engaged in the
business of selling.7 The court, however, reasoned that other provi-
sions within the statute called for the opposite conclusion.' The
court noted that section 17.46(a) of the Act prohibits "false, mis-
leading or deceptive acts or practices in the conduct of any trade or
commerce." 9 Then the court noted that "trade" and "commerce"
are broadly defined in section 17.45(6):

"Trade" and "commerce" means the advertising, offering for
sale, sale, lease, or distribution of any good or service, of any prop-
erty, tangible or intangible, real, personal, or mixed, and any other
article, commodity, or thing of value, wherever situated, and shall
include any trade or commerce directly or indirectly affecting the
people of this state. 0

Therefore, because the prohibited acts must occur in the con-
duct of trade and commerce and because trade and commerce are
broadly defined, the court concluded that the DTPA was not re-

6. TEX. Bus. & COMM. CODE ANN. § 17.44 (Supp. 1978).
7. Singleton v. Pennington, - S.W.2d (Tex. Civ. App.-Dallas 1977).
8. Id. at _.
9. Id., quoting TEX. Bus. & COMM. CODE ANN. § 17.46(a) (Supp. 1978).
10. TEX. Bus. & COMM. CODE ANN. § 17.45(6) (Supp. 1978).
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stricted to transactions occurring in the course of the seller's regular
business or occupation." Further, the court noted that the absence
of an exemption for sellers not engaged in the business of selling was
significant because other exemptions were provided in the DTPA.'2

Second, the court rejected the defendant's argument that fed-
eral decisions construing the Federal Trade Commission Act sup-
port a restrictive interpretation of the DTPA. This argument rests
on section 17.46(c)(1) of the DTPA, which provides:

It is the intent of the legislature that in construing Subsection
(a) of this section . . . the courts to the extent possible will be
guided by Subsection (b) of this section and interpretations given
by the Federal Trade Commission and federal courts to Section
5(A)(1) of the Federal Trade Commission Act. [15 U.S.C.A.
45(a)(1.1 3

According to the court, this directive applies only to the prohi-
bition in section 17.46(a) against "false, misleading or deceptive
practices" and not to the qualifying phrase "in the conduct of any
trade or commerce."' 4 The court inferred this conclusion from the
similarity in language between the DTPA and the federal provision
to which the DTPA refers.' 5 The court reasoned that not only was
the definition of "commerce" under the federal act inapplicable to
Texas cases, but also that the Texas legislature would not have
provided its own definitions of "trade" and "commerce" if it had
intended the federal act to limit those terms.'" Thus, the federal
decisions limiting the federal act to persons engaged in the business
of providing goods and services were inapplicable to the Texas
DTPA. '

Next, the court rejected the argument that the Washington
Supreme Court had correctly limited a similar statute of that state

11. Singleton v. Pennington, - S.W.2d - (Tex. Civ. App.-Dallas 1977).
12. TEX. Bus. & COMM. CODE ANN. § 17.49 (Supp. 1978) exempts certain members of

the media and practices authorized by the FTC under § 5(a)(1) of the Federal Trade Commis-
sion Act.

13. TEX. Bus. & COMM. CODE ANN. § 17.46(c) (Supp. 1978).
14. TEx. Bus. & COMM. CODE ANN. § 17.46(a) (Supp. 1978), cited in Singleton v. Pen-

nington, - S.W.2d - (Tex. Civ. App.-Dallas 1977).
15. Singleton v. Pennington, - S.W.2d - (Tex. Civ. App.-Dallas 1977).
16. The federal definition of commerce was inapplicable because it apparently served

only to bring the Federal Act within congressional powers to regulate interstate commerce.
Because the Texas Legislature does not derive its powers from the Federal Constitution, the
court reasoned that there was no need to limit the scope of the Texas act to commerce as
defined in the federal statute. Singleton v. Pennington, - S.W.2d - (Tex. Civ.
App.-Dallas 1977).

17. Id.
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to defendants engaged in the business of providing goods and serv-
ices." According to the Texas court, the Washington court did not
hold that the similar statute of that state applies only to persons
engaged in the business of providing goods and services. Instead,
according to the Singleton court, the Washington court held that
even if a defendant were engaged in such a business, the act is not
violated if the only injury is to an individual plaintiff rather than
to the general public. 9 The Dallas Court of Civil Appeals concluded
that an interpretation limiting the scope of the Texas DTPA to
injuries that affect the general public was untenable. The court
reasoned that such an interpretation is inconsistent with those pro-
visions of the Texas act that afford private remedies to individuals
adversely affected by deceptive acts or practices.2"

Finally, the court rejected the defendant's argument that policy
considerations require the DTPA to be limited to persons engaged
in the business of selling.' The court conceded that the policy con-
siderations were persuasive and might even be dispositive were it
not for the absence of language within the statute itself restricting
the scope of the act to sellers in the business of selling. Therefore,
the court concluded that the act must apply to all sellers and af-
firmed the judgment for the plaintiff.12

Judge Akin dissented from the "bizarre" and "harsh" result
reached by the majority. He would have held that the DTPA applies
only to an individual or business organization that sells or leases
goods or services to consumers in the ordinary course of business. 4

The thrust of Akin's dissent was that the majority misconstrued the
Texas reference to the federal act. Section 17.46(c) of the DTPA
explicitly directs Texas courts to federal decisions construing the
federal act.25 The federal act is applicable only to transactions sub-
stantially affecting the public interest, and an isolated transaction
between two individuals does not affect the public interest. 2 Thus,

18. Id. See Lightfoot v. McDonald, 86 Wash. 2d 331, 544 P.2d 88 (1976).
19. Id.
20. Id. TEX. Bus. & COMM. CODE ANN. § 17.50(a) (Supp. 1978) provides that a

"consumer may maintain an action if he has been adversely affected," and section 17.50(b)
prescribes remedies available to each successful consumer.

21. Singleton v. Pennington, - S.W.2d - (Tex. Civ. App.-Dallas 1977).
22. Id.
23. Singleton v. Pennington - S.W.2d - (Tex. Civ. App.-Dallas 1977) (dissent-

ing opinion).
24. Id.
25. Id.; TEX. Bus. & COMM. CODE ANN. § 17.46(c) (Supp. 1978).
26. Singleton v. Pennington - S.W.2d __ (Tex. Civ. App.-Dallas 1977). Unlike
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Akin concluded that an isolated transaction between individuals
does not fall within the proscribed practices of the Texas Act.

The DTPA cause of action at issue in Singleton is a relatively
new development in Texas law. Prior to 1967 a Texas consumer
seeking redress for a deceptive trade practice was limited to a com-
mon law action for fraud, with its difficult proof requirements, 7 or
to the defense of unconscionability5 to prevent the enforcement of
a contract. Typically, the injured consumer did not have a large
claim. The small size of the claim, costs of litigation, and difficult
burden of proof often meant that legal relief, although available,
was resorted to infrequently.29

In response to these barriers to effective consumer redress, the
Texas Legislature enacted the Deceptive Trade Practices-Consumer
Protection Act in 1973.30 The Act contains a broad prohibition

the majority, Judge Akin did not believe that the practices enumerated in section 17.46(b)
were intended to be merely illustrative examples. Instead, he concluded that those acts not
specifically enumerated in 17.46(b) should be held to be deceptive trade practices only in
accordance with federal court interpretations of section 5(a)(1) of the Federal Trade Commis-
sion Act.

Akin also noted the virtual identity of section 17.46(a) of the Texas Act and section
5(a)(1) of the federal act. This similarity, coupled with the legislative directive that Texas
courts should be governed by federal decisions construing the Federal Act, mitigated against
the applicability of the Deceptive Trade Practices Act in isolated sales between individuals.

Judge Akin recognized that the DTPA did not expressly exclude one-time sellers. How-
ever, even if the legislative intent in enacting the DTPA were not explicit, Akin stated that
the court's function was to determine that intent from the circumstances of the enactment,
even when that intent, as ascertained by the court, would seem to conflict with the literal
meaning of the statute. Thus, Judge Akin had no difficulty in concluding that the legislature
did not intend the DTPA to apply to one time sellers. Id. at 5.

27. An action for fraud requires an intentional misrepresentation of fact upon which the
plaintiff reasonably relies to his detriment. See McCall v. Trucks, Inc., 535 S.W.2d 791, 794
(Tex. Civ. App.-Houston [1st Dist.] 1976, writ. ref'd n.r.e.). See also Hill, Introduction, 8
ST. MARY'S L.J. 609, 609-10 (1977).

28. TEx. Bus. & COMM. CODE ANN. §§ 2.302, 2.314-.16 (Tex. UCC 1968). But see Wein-
traub, Disclaimer of Warranties and Limitation of Damages for Breach of Warranty Under
the U.C.C., 53 TEXAs L. REV. 60 (1974).

29. See Hill, Introduction, 8 ST. MARY'S L.J. 609, 610 (1977).
30. A predecessor to the DTPA was passed in 1967 and amended in 1969. The 1967 act

was concerned primarily with consumer credit and proscribed 13 acts or practices. In addi-
tion, the attorney general was authorized to seek relief at the request of the Consumer Credit
Commission. However, there was no provision for private remedies. The 1969 amendments
added a prohibition against "false, misleading or deceptive acts or practices in the conduct
of any trade or commerce." Further, the amendments included a directive that the Texas
courts be guided by interpretations of federal courts and the Federal Trade Commission to
section 5(a)(1) of the Federal Trade Commission Act. The amendments increased civil penal-
ties for each violation of an injunction and authorized prelitigation investigations and accept-
ance of assurances of voluntary compliance by the Consumer Credit Commissioner. But, as
in the 1967 Act, there was no authorization of private remedies. See Tex. Laws 1969, ch. 452,
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against false, misleading, or deceptive acts or practices and, addi-
tionally, contains a "laundry list" of specifically prohibited acts or
practices.3' The Consumer Protection Division of the Attorney Gen-
eral's office has primary authority to enforce the Act by the use of
injunctions, civil penalties, or restitution of actual damages on be-
half of those identifiable persons that are injured by the defendant's
conduct."2 As an added mechanism to ensure enforcement, the 1973
Act authorizes suits by private consumers that are adversely af-
fected by a deceptive trade practice.3

Notwithstanding the creation of a private cause of action under
the DTPA, the legislature realized that if such an action is to be
effective, it must cure the problems presented by the pre-Act reme-
dies. To combat the barriers presented by the discrepancy between
the small size of the claim and the high costs and difficulties of
litigation, the legislature provided additional incentive to injured
consumers. 4 Section 17.50(a) provides for recovery of mandatory
treble damages, court costs, and attorney's fees by a successful
plaintiff.3" Section 17.46(c), which directs Texas courts to be guided
by decisions of the Federal Trade Commission and federal courts
construing the Federal Trade Commission Act, eases the plaintiffs
burden of proof, thus eliminating another barrier that previously
mitigated against effective consumer redress. 3

1 Section 17.46(c)
eases the burden of proof because the F.T.C. interpretations have
abandoned the requirements of "intent to deceive" and "reliance. '3

Further, the federal interpretations hold that representations and
advertisements having "capacity" or "tendency" to deceive are un-

§ 1, at 1504, 1506-08. See generally Maxwell, Public and Private Rights and Remedies Under
the Deceptive Trade Practices-Consumer Protection Act, 8 ST. MARY'S L.J. 617 (1977).

The DTPA has been amended twice since its enactment in May, 1973. The first amend-
ments became effective in 1975. Basically, the 1975 amendments added real property to the
definition of goods under the DTPA and expanded the definition of consumer to include
partnerships and corporations. See Bragg, Now We're All Consumers! The 1975 Amendments
to the Consumer Protection Act, 28 BAYLOR L. REv. 1 (1976). The 1977 amendments were more
substantial. Possibly the most significant aspect of the 1977 amendments was the provision
for defenses to the recovery of treble damages. See 29 BAYLOR L. REV. 525 (1977).

31. TEX. Bus. & COMM. CODE ANN. §§ 17.46(a), (b) (Supp. 1978).
32. TEx. Bus. & COMM. CODE ANN. §§ 17.47(a)-(e) (Supp. 1978).
33. TEX. Bus. & COMM. CODE ANN. § 17.50(a) (Supp. 1978).
34. See Hill, Introduction, 8 ST. MARY'S L.J. 609, 614 (1977).
35. TEX. Bus. & COMM. CODE ANN. § 17.50(b)(1) (Supp. 1978). See 9 TEX. TECH L. REV.

221 (1977).
36. See Hill, Introduction, 8 ST. MARY's L.J. 609, 613-14 (1977).
37. Ford Motor Co. v. FTC, 120 F.2d 175 (6th Cir.), cert. denied, 314 U.S. 668 (1941);

Tradewell Stores, Inc. v. T.B. & M., Inc. 7 Wash. App. 424, 500 P.2d 1290 (1972).
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lawful regardless of whether actual deception occurs."8 The Federal
Act also proscribes conduct having the capacity to deceive regard-
less of whether a reasonable or intelligent buyer would be misled. 9

Although the DTPA specifically addressed many of the defi-
ciencies in the prior law, there was at least one problem that the
DTPA did not resolve. This problem is whether the Act applies only
to sellers in the ordinary course of business or to any seller. Thus,
the legislature left to the courts the problem of determining the
scope of the Act. However, decisions construing the DTPA, although
increasing in number, remain sparse. Prior to Singleton the issue
whether the Act is applicable to persons not engaged in the business
of selling was never considered by a Texas court. Thus, it is useful
to examine the law of other jurisdictions regarding the applicability
of similar consumer acts to non-sellers.

A survey of similar consumer statutes in other jurisdictions
shows that many of the states expressly limit the applicability of
their statutes to persons engaged in the business of selling." Fur-
ther, several other states not only restrict the scope of their acts to
sellers engaged in the business of selling, but also contain definitions
of "trade" and "commerce" identical to those in the Texas Act."

In contrast to these statutes, the Washington Consumer Protec-
tion Act, like the Texas DTPA, does not expressly limit its effect to
persons engaged in the business of selling. The Washington Act
provides that "unfair methods of competition and unfair or decep-

38. Goodman v. FTC, 244 F.2d 584, 604 (9th Cir. 1957); FTC v. Hires Turner Glass Co.,
81 F.2d 362, 364 (3d Cir. 1935); Bourland v. State, 528 S.W.2d 350, 355 (Tex. Civ.
App.-Austin 1975, writ refd n.r.e.).

39. Thus, the defense of "puffing" was severely limited. See In re Heinz, 63 F.T.C. 1282,
1290 (1963), aff'd sub nor. Kirchner v. FTC, 337 F.2d 751 (9th Cir. 1964).

40. "A person engages in a deceptive trade practice when, in the course of his business,
vocation or occupation he .. ." (emphasis added). ILL. STAT. ANN. ch. 121 12, § 312 (Smith-
Hurd Supp. 1978). For similar statutory provisions see: COLO. REV. STAT. § 6-1-105(1) (1974);
GA. CODE ANN. ch. 106, § 702(a) (1968); Haw. Rev. Stat. § 481A-3 (Supp. 1975). Kansas limits
its act to suppliers (KAN. STAT. ANN. ch. 50, § 624(i) (1976)) and defines suppliers to mean
"a manufacturer, distributor, dealer, seller, lessor, assignor, or other person who, in the
ordinary course of business engages in or enforces consumer transactions whether or not he
or she deals directly with the consumer." (emphasis added). KAN. STAT. ANN. ch. 50, § 626
(1976); MINN. STAT. ANN. § 325.772 (West Supp. 1978); NEB. REV. STAT. § 87-302 (1976); NEV.
REV. STAT. tit. 52, § 598, 410 (1975); N.M. STAT. ANN. § 49-15-2(c) (Supp. 1975); OHIO REV.
CODE ANN. § 4165.02 (Page 1978); OKLA. STAT. ANN. tit. 78, § 53 (West Supp. 1976).

41. "'Trade' and 'commerce' mean the advertising, offering for sale, sale or distribution
of any services or any property, tangible or intangible, real, personal or mixed and any other
article, commodity or thing of value wherever situated and shall include any trade or com-
merce directly or indirectly affecting the people of this state." See OR. REV. STAT. § 646.605(1)
(1977); N.H. REV. STAT. ANN. § 358 A:I(II) & 358 A:2 (Supp. 1975).
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tive acts or practices in the conduct of any trade or commerce are
hereby declared unlawful. 42 Further, in determining the scope of
the Washington Act and the types of practices prohibited by it, the
Washington Act also contains a statutory directive that courts of
that state are to be guided by cases decided under the Federal Trade
Commission Act.43 However, The Washington Supreme Court has
construed the statute to be inapplicable to suits between private
individuals. In Lightfoot v. McDonald44 the plaintiff sued her attor-
ney for a breach of contract under the Washington Consumer Pro-
tection Act. She alleged that his failure to take proper action re-
sulted in her loss of property in a foreclosure proceeding." The
Washington court reasoned that because the purpose of the act was
to protect the public interest, the prohibited acts were only those
that affect the public interest." Because the plaintiff failed to show
that the defendant's acts had sufficient impact on the public the
court held that the plaintiff failed to state a cause of action under
the statute.4"

Similarly, the Federal Trade Commission Act,48 which prohib-
its unfair and deceptive practices in commerce, does not expressly
limit its applicability to persons engaged in the business of selling.
However, in FTC v. Klesner,4" the United States Supreme Court
noted that the purpose of the federal act was to protect the public
interest. Klesner involved a dispute between two business competi-
tors.5" The Court held that the mere fact that the public interest is

42. WASH. REv. CODE ANN. § 19.86.020 (Supp. 1976).
43. WASH. REv. CODE ANN. § 19.86.920 (Supp. 1976) provides:

The legislature hereby declares that the purpose of this act is to complement
the body of federal law governing restraints of trade, unfair competition and unfair,
deceptive and fraudulent acts or practices in order to protect the public and foster
fair and honest competition. It is the intent of the legislature that, in construing
this act, the courts be guided by the interpretation given by the federal courts to
the various federal statutes dealing with the same or similar matters and that in
deciding whether conduct restrains or monopolizes trade or commerce or may sub-
stantially lessen competition, determination of the relevant market or effective area
of competition shall not be limited by the boundaries of the state of Washington.
To this end this act shall be liberally construed that its beneficial purposes may
be served . ..

44. 86 Wash. 2d 331, 544 P.2d 88 (1976).
45. 544 P.2d at 88-89.
46. Id. at 90-91.
47. Id. at 92-93.
48. 15 U.S.C. § 45 (1973).
49. 280 U.S. 19, 23-24 (1929).
50. Id. Defendant sublet premises to a third party who was in the business of making

and selling window shades under the name "Shade Shop." The third party subsequently

[Vol. 9:621
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served when private rights are respected is not sufficient to support
a finding of public interest contemplated by the federal act.5' The
public interest must be specific and substantial before the federal
act applies.5" Further, in Scientific Manufacturing Co. v. FTC,5 3 the
Third Circuit limited the federal act to unfair acts of traders in the
affected commerce.54 Thus, under the federal act, a person must be
in the business of selling before the act applies.

The holding in Singleton v. Pennington55 that applies the
DTPA to non-commercial transactions between consumers is diffi-
cult to rationalize, especially because nothing in the statute itself
compels this conclusion. The court's analysis is founded on the un-
articulated premise that in the absence of an express legislative
intent to restrict the scope, the DTPA must be broadly construed.
Thus, because the defendant failed to prove he was outside the
scope of the DTPA, he was within the scope of the DTPA.55 This
conclusion is erroneous because the premise is erroneous. While it
is true that the DTPA does not provide an express exemption for
sellers not in the business of selling, it is also true that the DTPA
does not expressly include such sellers within its scope. Thus, the
DTPA is ambiguous. An ambiguous statute does not compel, but
merely permits a broad interpretation. Because the plaintiff seeks
to disturb the status quo and invoke the court's relief, the plaintiff

moved his business a few doors away, in violation of his agreement with the defendant. In
retaliation, the defendant decided to use the now vacated premises to make and sell window
shades under the name "Shade Shop." The Court noted that there was no evidence that the
articles supplied by the defendant were inferior to those supplied by the other party or that
the public suffered financially in any way by the defendant's use of the words "Shade Shop."
The court held that the requirement of protection of public interest was not satisfied by proof
that there had been misapprehension and confusion on the part of the purchasers or even that
they had been deceived. Id. at 27.

51. Id. at 26-28.
52. Id. at 28.
53. 124 F.2d 640 (3d Cir. 1941). None of the other circuits have considered this issue.
54. Id. Scientific involved the publication and dissemination of pamphlets concerning

the deleterious effects of aluminum cooking utensils by the defendant petitioner who was not
engaged in the business of manufacturing or selling cookware. The court reasoned that be-
cause the petitioner was not engaged or materially interested in the cooking utensil trade,
the FTC had no power to enjoin the sale and distribution of the pamphlets. Further, "...
the publication, sale and distribution of matter concerning an article of trade by a person
not engaged or financially interested in commerce in that trade is not an unfair or deceptive
act or practice within the contemplation of the Federal Trade Commission Act . . . if the
published matter, even though unfounded or untrue, represents the publishers honest opinion
of belief." Id. at 644.

55. - S.W.2d - (Tex. Civ. App.-Dallas 1977).
56. See notes 21-22 supra and accompanying text.
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should be saddled with the burden of proving that the DTPA con-
templates non-commercial transactions between private individu-
als. Given, then, that the statute does not compel the result reached
by the Singleton court, the obvious question is whether the court
reached the proper result. An analysis of the court's own reasons for
its holding compels the conclusion that the court reached an impro-
per result.

First, the court's analysis in Singleton misinterprets the histori-
cal background and legislative intent of the DTPA.57 The legislature
enacted the DTPA in response to the barriers to effective consumer
redress that existed under the pre-Act remedies. 8 These barriers
included the disinclination to litigate and the difficulty of the plain-
tiff's burden of proof, in response to which the legislature added
provisions for mandatory treble damages, costs, and attorneys
fees. 9 The Singleton court's analysis fails to consider whether this
legislative purpose warrants the extension of the DTPA to one-
time sellers. Further, the express purpose of the Act is "to protect
the consumers against false, misleading and deceptive business
practices ...,"0 (emphasis added). Nowhere in its opinion does the
court address the significance of'the word "business" in this pro-
vision. Moreover, a comparison of statutes in other jurisdictions
leads to the conclusion that the legislature borrowed many of the
provisions of the Texas Act from other jurisdictions." Because so
many other statutes expressly limit their applicability to persons
engaged in the business of selling, perhaps the Texas Legislature's
omission of this restriction was inadvertent. Finally, the court's
argument that the broad definition of trade and commerce pre-
cludes a restrictive interpretation is undermined by the fact that

57. See notes 27-39 supra and accompanying text.
58. See notes 27-29 supra and accompanying text.
59. See notes 34-39 supra and accompanying text. Additionally, the directive of 17.46

(c) substantially eased the burden of proof by referring Texas courts to federal interpreta-
tions.

60. TEX. Bus. & COMM. CODE ANN. § 17.44 (Supp. 1978) provides "this subchapter shall
be liberally construed to promote its underlying purposes which are to protect consumers
against false, misleading and deceptive business practices, unconscionable actions and
breaches of warranty and to provide efficient and economical procedures to secure such pro-
tection."

In addition, the Random House Dictionary of the English Language, Random House, Inc.
(1969) defines "business" as "an occupation, profession or or trade"; "a person, partnership
or corporation engaged in commerce, manufacturing or a service, profit seeking enterprise or
concern"; "that with which one is principally concerned" and additionally lists as synonyms
for business "calling, vocation and employment; see occupation."

61. See note 40 supra.

[Vol. 9:621
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other statutes containing equally broad definitions of trade and
commerce also contain provisions expressly limiting the scope of
the act to sellers engaged in the business of selling."2

Next, the focus on the broad definitions of trade and commerce
led the Singleton court to discount the directive of section 17.46(c)
which provides: "It is the intent of the legislature that in construing
Subsection (a) of this section the courts to the extent possible will
be guided by subsection (b) of this section and interpretations given
by the Federal Trade Commission and federal courts to Section
5(a)(1) of the Federal Trade Commission Act. [15 U.S.C.A. 45
(a)(1)]."63 Section 17.46(a) provides that "false, misleading or de-
ceptive acts or practices in the conduct of any trade or commerce
are hereby declared unlawful." 4 Under the court's rationale, the
legislative directive to use federal interpretations in construing the
DTPA is solely applicable to defining "false, misleading or decep-
tive" and is inapplicable to the remainder of the sentence "in the
conduct of any trade or commerce are hereby declared unlawful."
It was dubious reasoning at best that led the court to arbitrarily
extract a fraction of the statute and conclude that as to that specific
section alone, federal interpretations were intended to be applica-
ble. But more importantly, the court failed to carry the analysis to
its logical conclusion. If, as the court concluded, the federal act is
solely applicable to defining "false, misleading or deceptive," then
the court should have found for the defendant; under the federal
interpretations a practice by definition is not "false, misleading or
deceptive" if it occurs between private individuals and the seller is
not in the business of selling. 5 Thus, the court reached an incorrect
result even under its own rule regarding the applicability of federal
interpretations. A more plausible interpretation of section 17.46(c)
is that a "false, misleading or deceptive act or practice" will be
either enumerated in the "laundry list" of prohibited acts in section
17.46(b) or found in a federal interpretation of the similarly worded
federal act."

Third, the court dismissed the Washington Supreme Court's
limitation of a similar statute to persons in the business of selling. 7

62. See note 41 supra.
63. TEX. Bus. & COMM. CODE ANN. § 17.46(c) (Supp. 1978).
64. TEX. Bus. & COMM. CODE ANN. § 17.46(a) (Supp. 1978).
65. See notes 48-54 supra and accompanying text.
66. See Singleton v. Pennington, - S.W.2d - (Tex. Civ. App.-Dallas 1977) (dis-

senting opinion) and note 26 supra.
67. Singleton v. Pennington, - S.W.2d - (Tex. Civ. App.-Dallas 1977).
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According to the court in Singleton, "that court did not hold that
the similar statute of that state applies only to a defendant engaged
in the business of providing goods and services but rather that even
if he is engaged in such a business . . . there is no violation if the
only injury is to the individual plaintiff rather than to the public
generally." 8 The Singleton court's analysis of the Washington hold-
ing is incomplete and again falls short of its logical conclusion. The
Singleton court reasoned that the Washington decision merely pro-
scribed acts that affect the general public. However, one rarely af-
fects the general public in a private transaction; therefore, to injure
the general public, one must be engaged in an enterprise that would
enable him to affect the general public in the first place. Thus, a
seller must be in the business of providing goods and services before
his practices would have sufficient impact upon the general public
to constitute a violation of the act.

Finally, policy considerations require that the DTPA be re-
stricted to persons in the business of selling. First, an extension of
the DTPA to private transactions will exacerbate the already acute
problem of crowded dockets, this is especially so in light of the
automatic treble damages provision. Second, the statutory interpre-
tation urged by the court discourages the individual from assuming
responsibility for his own bargains because he can seek redress from
his seller in the absence of a disclaimer by that seller. Third, the
statutory provision for attorney's fees will provide an undesirable
incentive to the few unscrupulous attorneys who solicit litigation.
Finally, the Singleton holding makes everyone who has held a ga-
rage sale or sold a used car to a friend potentially liable for treble
damages. This result is based on the dubious assumption that a
consumer needs the same protection in a non-commercial transac-
tion that he does in a commercial transaction. This conclusion fails
to account for the unequal bargaining positions that, while often
present in commercial transactions, are generally absent from trans-
actions between consumers. Thus, because the holding of Singleton
was not compelled by the statute, the decision should be reversed
by the Texas Supreme Court. In the absence of such reversal, a
legislative amendment is desperately needed.

Katherine A. Campbell

68. Id.
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