
Consumer Law-Treble Damages Are Mandatory Under Sec-
tion 17.50(b)(1) of the Texas Deceptive Trade Practices-Con-
sumer Protection Act. Woods v. Littleton, 554 S.W.2d 662 (Tex.
1977).

Jackie and Cheryl Woods purchased a newly constructed home
from Superior Construction Company on November 10, 1972.' At
that time Superior gave the Woods a one-year warranty to make any
necessary repairs and to put the house into final shape. Before a
month had elapsed, the Woods experienced problems with their
sewer system and septic tank. They notified Superior of their diffi-
culties, and the company unsatisfactorily attempted to correct the
problems. Asserting a violation of the Texas Deceptive Trade Prac-
tices-Consumer Protection Act (DTP-CPA),2 the Woods sued B. L.
Littleton and Joe S. Thomson, doing business as Superior Construc-
tion Company,3 for faulty repair work upon the already defective
sewer system. At trial the jury agreed that a deceptive practice had
been committed and awarded actual damages,4 which the judge
refused to treble under the authority of section 17.50(b)(1) of the
DTP-CPAA The court of civil appeals reversed and remanded on
grounds other than the treble damages issue.' The Texas Supreme
Court affirmed the court of civil appeals' decision remanding the
case to the district court, but in so doing, held that section
17.50(b) (1) of the DTP-CPA requires the district court to automati-
cally treble actual damages sustained by the consumer.7

1. Woods v. Littleton, 554 S.W.2d 662 (Tex. 1977).
2. Id. at 663. TEX. Bus. & COMM. CODE ANN. § 17.46 (Supp. 1976-1977). This statute

lists twenty separate headings of trade practices that are considered by the Texas Legislature
to be deceptive.

3. Woods v. Littleton, 554 S.W. 2d 662, 664 (Tex. 1977). Superior Construction Com-
pany was a partnership, one partner being Joe S. Thomson, one of the defendants. B.L.
Littleton, the other defendant, was a work supervisor for Superior.

4. Id. at 664-65. The jury found that the Woods had suffered the following damages:
(1) mental anguish, (2) diminished value of their home due to the lack of a properly working
septic tank system, and (3) reasonable attorney's fees.

5. Id. at 664. TEx. Bus. & COMM. CODE ANN. § 17.50(b)(1) (Supp. 1976-1977) states:
"In a suit filed under this section, each consumer who prevails may obtain . . . three times
the amount of actual damages plus court costs and attorney's fees reasonable in relation to
the amount of work expended."

6. Woods v. Littleton, 554 S.W.2d 662, 664 (Tex. 1977). The court of civil appeals
reversed and remanded, citing as cause insufficient evidence to support the jury findings
regarding the diminished value of the home and that the special issue concerning mental
anguish was defective. The court also stated that the DTP-CPA did not apply to the series
of occurrences that were made the basis of the Woods' suit.

7. Woods v. Littleton, 554 S.W.2d 662, 672 (Tex. 1977). The DTP-CPA defines a



226 TEXAS TECH LA W REVIEW [Vol. 9:225

In reaching this decision the court in Woods v. Littleton' had
to decide whether section 17.50(b)(1) requires a district court to
automatically treble actual damages awarded to the consumer in a
suit protesting a deceptive trade practice, or instead, whether the
section merely makes trebling discretionary with that court., Sec-
tion 17.50(b)(1) provides that a successful consumer in a suit for
deceptive trade practices "may obtain . . . three times the amount
of actual damages plus court costs and attorney's fees reasonable in
relation to the amount of work expended."10 The Woods and the
defendants expressed differing views as to the correct application of
this provision once a consumer had established his cause of action.
The defendants contended that the word "may" vested complete
discretion in the trial court as to when multiple damages would be
assessed." However, the Woods opposed this contention, arguing
that once the jury awarded actual damages to the aggrieved con-
sumer, the wording of the statute compelled the court to treble the
award. 12

The Woods court resolved these opposing viewpoints by looking
to rules of statutory construction. In accepting the Woods' point of
view, the court examined the grammatical position of the word
"may" in the introductory phrase of section 17.50(b)(1): "may"

"consumer" as "an individual, partnership, or corporation who seeks or acquires by purchase
or lease, any goods or services." TEx. Bus. & COMM. CODE ANN. § 17.45(4) (Supp. 1976-1977).

8. 554 S.W.2d 662 (Tex. 1977).
9. Id. at 668-72. The court also resolved two other issues. The defendants first con-

tended that the provisions of the DTP-CPA were inapplicable to this suit. This was because
the sale of the home that initiated the chain of events leading to the deceptive practice
complained of occurred prior to the effective date of the DTP-CPA, May 21, 1973. The court
held that the date of the acts that give rise to the cause of action under the DTP-CPA, rather
than the date of the sale of the home, determines the applicability of the act. The deceptive
act in this case, the faulty repair of a defective sewer system, took place after the effective
date of the DTP-CPA. See Town & Country Mobile Homes, Inc. v. Stiles, 543 S.W.2d 664
(Tex. Civ. App.-El Paso 1976, no writ); Crawford Chevrolet, Inc. v. McClarty, 519 S.W.2d
656 (Tex. Civ. App.-Amarillo 1975, no writ).

The defendants next argued that the Woods as purchasers of real estate, were not
"consumers" within the meaning of the DTP-CPA. The court stated that the Woods pur-
chased not only real estate but also services connected with that real estate because Superior
Construction Company had promised to repair any defects arising in the home within one
year of the purchase. The court stated that "services" as used in the DTP-CPA included work
furnished in connection with the repair or sale of real property. Therefore, the court held that
the Woods were "consumers" within the meaning of the DTP-CPA. Woods v Littleton, 554
S.W.2d 662, 665-68 (Tex. 1977). See Tax. Bus. & COMM. CODE ANN. § 17.45(1)(2)&(4) (Supp.
1976-1977).

10. TEx. Bus. & COMM. CODE ANN. § 17.50(b)(1) (Supp. 1976-1977). (Emphasis added).
11. Woods v. Littleton, 554 S.W.2d 662, 668 (Tex. 1977).
12. Id.
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preceding a listing of four alternate remedies afforded the successful
consumer. 13 Because the word "may" appears only in this introduc-
tory phrase and does not appear in any of the four alternate reme-
dies provided, the court reasoned that the only discretion given by
the statute was to the consumer in his choice of which of these four
remedies to pursue. 4 The court concluded that the statute thus
mandated treble damages when the consumer proves actual dam-
ages due to the defendant's deceptive trade practice."

In support of this result the court examined the 1977 amend-
ment to section 17.50(b)(1)."5 The 1977 amendment enumerates
three defenses to a suit for deceptive practices and provides for an
award of only actual damages to the consumer if the defendant
proves those elements necessary for the defense.' 7 The Woods court
concluded that the legislature passed this amendment to provide a

13. Id. at 668-69. TEX. Bus. & COMM. CODE ANN. § 17.50(b)(l)-(4) (Supp. 1976-1977),
provides the successful consumer with four different alternatives for violations of section
17.46: treble damages, injunction, restitution, and receivership. The four remedies are not
mutually exclusive but are cumulative and may all be obtained if such relief is warranted by
the facts of the suit. This is because section 17.50(b)(I)-(4) is written in the conjunctive, not
the disjunctive.

14. Woods v. Littleton, 554 S.W.2d 662, 669 (Tex. 1977).
15. Id. The Woods court also enunciated the underlying rationale and policy of section

17.50(b)(1) - that mandatory treble damages are necessary for their deterrent effect in the
marketplace and also to provide an aggrieved individual greater incentive to file suit in his
own behalf, thus lessening the demand for public enforcement actions by the state. The court
reasoned that mandatory treble damages would best effectuate these underlying policies
because an individual would be far more likely to sue for a violation of the DTP-CPA when
he is assured of treble damages, if successful, than he would be if he were to receive only
actual damages, diminished by attorney's fees and court costs. Id. at 670-71. Cf. TEX. Bus.
& COMM. CODE ANN. § 17.44 (Supp. 1976-1977), which states: "This subchapter shall be
liberally construed and applied to promote its underlying purposes, which are to protect
consumers against false, misleading, and deceptive business practices." The Woods court has
used section 17.44 as a basis for its conclusion that the purpose of section 17.50(b)(1) is to
effectuate the intent of the legislature by way of a deterrent effect, coupled with its incentive
for suits by consumers protesting deceptive practices.

The attorney general filed an amicus curiae brief that raised this argument. Arguments
advanced by other amicie curiae briefs were that mandatory treble damages would chill free
speech in violation of the first amendment; that corporations, being included in the definition
of consumer, needed no incentive to file suit for deceptive practices; and that chaos would
reign in the marketplace by imposition of mandatory treble damages. The court considered
the last two arguments more properly a legislative consideration rather than a judicial one.
Woods v. Littleton, 554 S.W.2d 662, 671 (Tex. 1977).

16. Woods v. Littleton, 554 S.W.2d 662, 671 (Tex. 1977), citing TEx. LAws, ch. 216, §
17.50A, at 604. Section 17.50A provides that the defendant who has performed deceptive trade
practices will be liable only for actual damages if he proves that his actions were the result
of a good faith error, that he had no written notice of the consumer's complaint, or that he
had no opportunity to cure the subject of the complaint.

17. TEx. LAws, ch. 216, § 17.50A, at 604.
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qualified degree of relief from the harsh penalty of mandatory treble
damages;'" thus it was apparent to the court that the legislature had
intended that section 17.50(b)(1) mandate treble damages from the
time of the section's enactment."

The Texas Legislature in enacting section 17.50(b)(1) used lan-
guage strikingly similar to that of the Clayton Act, the federal anti-
trust legislation, 0 which provides for the individual recovery by the
injured party of "threefold damages by him sustained, and the cost
of suit, including reasonable attorney's fee."'" The purpose of the
Clayton Act's mandatory treble damages provision has been de-
clared with virtual unanimity to be threefold: (1) to allow recovery
by the aggrieved party of actual damages of a remedial or compen-
satory nature, (2) to serve the public interest in deterring unfair
competition by way of treble damages,2 and (3) to encourage in-
jured parties to bring actions for violations of the antitrust laws that
otherwise go undetected, and therefore unprosecuted.23 Texas courts
have construed the DTP-CPA in much the same fashion when look-
ing to the Texas Legislature's declaration that the act "shall be
liberally construed to promote its underlying purposes, which are to
protect consumers against false, misleading, and deceptive business
practices. 2 4 Thus, in promoting these purposes by utilizing lan-
guage in section 17.50(b)(1) 2

1 similar to that of the Clayton Act's,
which requires mandatory treble damages, the Texas Legislature's
intention that the use of "may" in the DTP-CPA not be permissive

18. Woods v. Littleton, 554 S.W.2d 662, 671 (Tex. 1977).
19. Id.
20. 15 U.S.C. § 15 (1973). This is the treble damages provision of the federal antitrust

laws.
21. Id.
22. Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 100, 131 (1969); Fortner

Enterprises, Inc. v. United States Steel Corp., 394 U.S. 495, 502 (1969); Lanier Business
Prods. v. Graymar Co., 355 F. Supp. 524, 526-27 (D. Md. 1973); Englander Motors, Inc. v.
Ford Motor Co., 186 F. Supp. 82, 85 (N.D. Ohio 1960).

23. Englander Motors, Inc. v. Ford Motor Co., 186 F. Supp. 82, 85 (N.D. Ohio 1960).
The textual material accompanying notes 22 supra, and 23, state nothing more than a judicial
interpretation of the Clayton Act, 15 U.S.C. § 15 (1973). Congress stated the purpose of this
act, at the time of its enactment, as being to encourage individuals to establish their own
cause of action, thereby serving the public interest in the enforcement of the antitrust laws.
[1955] U.S. CODE CONG. & AD. NEWS 2328, 2330.

24. TEx. Bus. & COMM. CODE ANN. § 17.44 (Supp. 1976-1977).
25. TEX. Bus. & COMM. CODE ANN. § 17.50(b)(1) (Supp. 1976-1977), states: "each con-

sumer who prevails may obtain . ..three times the amount of actual damages plus court
costs and attorney's fees reasonable in relation to the amount of work expended." Cf. Clayton
Act, 15 U.S.C. § 15 (1973), which states: an injured individual shall recover "threefold
damages by him sustained, and the cost of suit, including reasonable attorney's fee."

[Vol. 9:225
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can readily be inferred. The Texas Supreme Court's decision in
Woods v. Littleton 2  was consistent with these purposes because
mandatory treble damages is an effective method of implementing
these policies.27 Further, the Texas Legislature must have been
aware of the relative position of the individual consumer and the
businessman."8 The consumer and the businessman do not always
have equal bargaining power; the consumer often lacks a meaning-
ful choice of whom to deal with. Great potential for deception is
inherent in this situation, especially when the consumer does not
take the time to educate himself as to the beneficial and harmful
qualities of the goods and services he wishes to purchase. 9 With
these ideas in mind, the provisions of the DTP-CPA form a realistic
method of protecting the unsuspecting consumer from the machina-
tions of the more knowledgeable businessman.

Additionally, if the Texas Legislature had intended section
17.50(b)(1) to allow for an award of discretionary multiple damages,
it knew how to state that intent. This can readily be ascertained by
examining other provisions of the DTP-CPA. Sections 17.47(c) and
(e) explicitly provide for a range of monetary penalties to be paid
to the state for violations of these particular provisions. 0 The lan-

26. 554 S.W.2d 662 (Tex. 1977).
27. Certainly mandatory treble damages should have the desired deterrent effect in the

marketplace resulting in the curtailment of deceptive practices by unscrupulous business-
men. No business can afford to bear the burden of treble damages on a regular basis.

Mandatory treble damages also makes it possible for a consumer to file a complaint for
deceptive acts, whereas before, such was economically unfeasible for the consumer when he
was only to recover his actual damages diminished by court costs and attorney's fees. Now it
is possible for the consumer to go to court virtually cost free if he is successful in his suit for
deceptive trade practices.

28. Although no cases can be found stating that the Texas Legislature looked to the
relative position of the consumer and businessmen, this can be inferred by looking to section
17.44 and to its interpretation by the Woods court. See TEx. Bus. & COMM. CODE ANN. § 17.44
(Supp. 1976-1977), and Woods v. Littleton, 554 S.W.2d 662, 671 (Tex. 1977).

29. This is not to say that all businesses and businessmen are dishonest and engage in
deceptive trade practices. Although a few are, and flagrantly so, most operate completely
above board. The DTP-CPA is intended to penalize only those businesses and businessmen
who are in fact deceivers and do so to the detriment of the consumer.

30. TEx. Bus. & COMM. CODE ANN. § 17.47(c), (e) (Supp. 1976-1977). Section 17.47(c)
states:

The consumer protection division on a finding by the court that the defendant has
engaged or is engaging in a practice declared to be unlawful by this subchapter,
may request a civil penalty of not more than $2,000 per violation, not to exceed a
total of $10,000, to be paid to the state.

(Emphasis added).
Section 17.47(e) states:
Any person who violates the terms of an injunction under this section shall forfeit
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guage of these sections, as the Woods court noted,3 demonstrates
that the legislature knew what type of language would allow for an
award of discretionary, as opposed to mandatory, damages. 2 Thus
there is nothing discretionary about the language of section
17.50(b)(1): "each consumer who prevails may obtain . . .three
times the amount of actual damages. ' '33 No leeway is granted to the
court in awarding treble damages; it must carry out the mandate
of the statute .3

Woods v. Littleton" could not have come along at a better time.
Confusion reigned due to inconsistent appellate opinions dealing
with the proper treatment to be given to section 17.50(b) (1) once the
consumer established his cause of action.3 By overruling all incon-
sistent case law, the Texas Supreme Court established a simple
rule: if the trier of fact awards actual damages to an aggrieved
consumer complaining of deceptive practices, the court must treble
those damages as a matter of law. 7 This rule is nothing more than
a procedural mandate that can be carried out easily by the court,
and one that allows individual consumers, businessmen, and judges
to know with certainty the consequences of a deceptive act in the
marketplace.

Woods v. Littleton 3 has elucidated this relatively new remedy
in Texas, that is penalty damages for violation of the consumer
protection laws. As more and more complaints for deceptive prac-

and pay to the state a civil penalty of not more than $10,000 per violation, not to
exceed $50,000.

(Emphasis added).
31. Woods v. Littleton, 554 S.W.2d 662, 670 (Tex. 1977).
32. Compare the penalty provisions of the DTP-CPA, Tax. Bus. & COMM. CODE ANN. §

17.50(b)(1) (Supp. 1976-1977), with the language of the Texas real estate fraud statute, Tzx.
Bus. & COMM. CODE ANN. § 27.01(c) (1968): "Any person who wilfully makes a false represen-
tation or false promise, and a person who knowingly benefits from a false representation or
false promise . . . will be liable to the persons defrauded for exemplary damages not to exceed
twice the amount of the actual damages." (Emphasis added). This is another example of the
fact that the Texas Legislature had sufficient knowledge of the type of language and sentence
structure that would permit an award of discretionary, as opposed to mandatory, damages.
See generally Bragg, Now We're All Consumers! The 1975 Amendments To The Consumer
Protection Act, 28 BAYLOR L. REv. 1 (1976).

33. TEx. Bus. & COMM. CODE ANN. § 17.50(b)(1) (Supp. 1976-1977).
34. Woods v. Littleton, 554 S.W.2d 662, 672 (Tex. 1977).
35. 554 S.W.2d 662 (Tex. 1977).
36. See Spradling v. Williams, 553 S.W.2d 143 (Tex. Civ. App.-Beaumont 1977, writ

granted); McDaniel v. Dulworth, 550 S.W.2d 395 (Tex. Civ. App.-Dallas 1977, no writ);
Mallory v. Custer, 537 S.W.2d 141 (Tex. Civ. App.-Austin 1976, no writ).

37. Woods v. Littleton, 554 S.W.2d 662, 672 (Tex. 1977).
38. 554 S.W.2d 662 (Tex. 1977).
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tices are filed by aggrieved consumers, mandatory treble damages
will have the effect of putting into practice what has been declared
to be the legislative intent behind the statute from its inception: to
deter deceptive practices in the marketplace and to provide incen-
tive for the consumer to confront a business or individual for a wrong
committed. 3 However, the consumer who has no case at all, or at
best only a marginal one, should not be lured into court by the broad
language and possibility of multiple damages included in the DTP-
CPA.40 The DTP-CPA and its relief provisions should be used only
as intended - to right wrongs committed in the marketplace that
have resulted in actual damage to the consumer. Only then does an
individual clearly have a right to go to a court of law and ask it for
redress of a wrong.'

Charles Neel Lemon, III

39. Id. at 670-71.
40. See TEx. Bus. & COMM. CODE ANN. § 17.50(b)(1) (Supp. 1976-1977). Section 17.46

enumerates those acts considered by the state to constitute deceptive trade practices. Filing
of these marginal cases would have the effect of increasing the workload of the already
overburdened and voluminous court dockets.

41. The lower Texas courts are already carrying out the mandate of the Woods deci-
sion as evidenced by the recent opinion of Boman v. Woodmansee, 553 S.W.2d 33 (Tex. Civ.
App.-Austin 1977, no writ).
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