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CHAPTER I 

INTRODUCTION 

Land belongs to a vast family of which many are dead, 
few are living, and countless numbers are still 
unborn. 

Unnamed Nigerian Chieftain 

In conjunction with the theory of mainfest destiny, Americans 

once adopted an idea that there existed a boundless supply of land for 

their indiscriminate use. In urban areas, early forms of land use 

guidance limited this theory since some incompatible uses (e.g., pig 

pens adjacent to courthouses) were recognized and discouraged. In the 

main, however, an expansionist philosophy dominated all rural discovery 

and growth as Americans first opened up their western frontiers, then 

began to fill in the yet undeveloped areas. 

As this growth occurred, a spreading concern was evinced by 

townspeople that proper decisions regarding the design of the towns 

were made. In most cases, land usage itself, coupled with social mores, 

confirmed or guided land use decisions so that we find most towns having 

been laid out to meet all early needs. Streets were established both 

to provide transportation and to divide properties. Residential areas 

tended to form apart from commercial areas. As trains moved west in 

Virst cited by F. W. Sullivan in 1854 as the God-given 
rationale for our expansionist rights. 



the United States, they, too, formed a variety of novel land use 

patterns by creating a new area of transportation corridors. These 

corridors were not immediately linked to the average residential 

section (although they often served to promulgate physical barriers 

between varying socio-economic housing tracts). 

Physical maturation in the urban areas had the effect of out-

ward growth since land was so easily available for further develop-

ment in these fringes. This had a resultant force on the total land 

supply around the towns which reduced the amount of agricultural land 

and land for other non-urban uses. 

This background of unlimited expansion, coupled with unused 

vacant areas in the inner cities and undesirable environmental situa-

tions, caused many American cities to begin to enter the modern era 

of land use guidance after the 1920s. With the introduction of the 

Standard City Zoning Enabling Act (in 1924) and its subsequent legal-

ity decided by the Supreme Court (Village of Euclid v. Ambler Realty 

Co., 272 U.S. 365, 1926), a rapid implementation of zoning ordinances 

in accordance with a comprehensive plan spread across the United 

States. In 1924, there were only 368 American cities which had 

adopted zoning ordinances, while eight years later 1,236 cities were 

using this method to aid in their land use guidance efforts (Delafons, 

1969). Zoning has been used effectively to maintain current land 

uses, but it has been coming under increasing criticism due to its 

inability to meet desired growth patterns with any degree of 

reliability. 



The difficulties facing land use regulation exclusively 

through zoning are only a part of the problem involved in urban 

growth. Land converted for urbanization is reaching astounding pro-

portions. One estimate indicates that by the year 2000 almost 

500,000 square miles of land will be devoted to urban regions, com-

pared with the 200,000 square miles used in 1960 (Task Force on Land 

Use and Urban Growth, 1973). 

One group of researchers notes that growth is not a difficult 

task for the city: 

The supply of urban sites is not constrained, in reality 
today, by the limited physical quantity of land on earth, but 
rather by the opportunity cost of converting land into urban 
building sites or urban open spaces or urban transportation 
routes or any other urban use. At some cost or other, farm-
land near the city can be converted to urban use. At some 
cost or other, any piece of land in a country can be con-
verted fairly quickly into a developable urban site. 
(Letwin et al., 1969) 

The problem is to regulate growth and direct it so that John Mills' 

concept of the most good for the most number is achieved. 

Rapid urban growth is being accompanied in Texas by escalating 

land values and circuitous attempts by developers to acquire and 

develop land outside the extra-territorial jurisdiction (ETJ) of the 

local governments. The overall costs this activity has brought to the 

public is evidenced by: increased housing costs; higher development 

and maintenance costs for public facilities; undue strain on public 

services and facilities; unnecessarily high home insurance costs due 

to improper public protection provisions and improper environmental 

considerations (e.g., building houses on flood plains or playa ]̂ .ke 



beds); the reduction in suitable low- and moderate-income housing; 

and the reduction in the supply of open land. 



CHAPTER II 

THE MOVE TOWARD ENVIRONMENTAL PARITY 

The Mood 

There is an increased environmental awareness in the United 

States today which has had an incredible effect upon planning efforts. 

Citizen involvement has become a byword of proper planning efforts in 

response to this renewed consciousness of the link between man and 

earth (Gold, 1972; Commoner, 1972; Rahm, 1970). The beginning of 

this rekindling of public awareness may be traced back to the early 

1960s when Rachel Carson was able to garner widespread review of her 

book The Silent Sprinq. This was followed by an energetic ex-Secretary 

of Interior, Stewart Udall, who doggedly sought public activity in 

this area. Even with this thrust, little was done on the surface 

(other than the beginning of a DDT ban) to vitalize a lethargic 

citizenry. In 1967, however, the oil tanker Torrey Canyon went 

aground off the English coast, and suddenly the world began to realize 

how it had been toying with activities having the potential for 

ecological disasters. The eutrophication and eminent death of Lake 

2 
Perhaps the most influential feature is the open public 

involvement in planning which is inherent in approaches such as the 
requirement for providing Environmental Impact Statements on all 
large-scale federal projects. This openness prompts candor from 
officials responsible for implementation of the projects and has been 
so positively received by the public that many states are adopting 
some form of this activity. 
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Erie was recognized and publicized. In 1969, the Cuyahoga River, 

in Ohio, caught fire; while, in California, oil rigs drilling off the 

coast of Santa Barbara misfunctioned, causing further calamity. 

These events and others began to galvanize legislators into 

activity and resulted in the passage of numerous statutes governing 

man's treatment of the environment. These statutes covered a wide 

variety of activities, yet some are worth noting more in detail if 

only to indicate the scope of public interest. 

The Leqislation 

Many of these statutes related to improved air and water 

quality standards; but for this discussion, we will inspect the third 

part of the terran triumvirate--land use problems have been attacked 

individually, on environmental as well as social and economic bases, 

by various levels of government. Massachusetts, in 1968, passed the 

Inland Wetlands Act (131 Mass. Gen. Laws Ann.) which set up a means 

for regulating development and disruption of environmentally fragile 

wetlands inside the state. The next year, California legislators 

finally concluded that the severe pollution and encroachments into 

the San Francisco Bay were serious enough for state intervention. 

Thus, the McAteer-Petris Act of 1969 (Cal. Gov't. Code Í66600-652) 

was passed which created the San Francisco Bay Conservation and 

Development Commission to coordinate local efforts in terms of con-

trolling land uses and development along the Bayshore. At this same 

time, Massachusetts was moving against the use of exclusionary zoning 

in the state. This legislation--the Massachusetts Anti-Snob Zoning 



Law of 1969 (40B Mass. Gen. Laws Ann. Í20-23)—was primarily aimed at 

hindering the nascent "no-growth" ordinances being instituted by 

municipal governments. 

In the spring of 1970, Earth Day I reiterated the public's 

growing environmental awareness. This consciousness was answered, in 

part, by the following legislation. Vermont established an Environ-

mental Board (Act No. 250 of the Vermont Laws, 1970) to review 

activities having a possible impact upon the government. Maine also 

showed strong interest when the legislature enacted the Site Location 

of Development Act of 1970 which allowed state-level review of pro-

posed developments. This act was passed in rapid reaction to a proposed 

off-shore oil unloading port which had quickly enraged the state's 

populace (Spiker, 1970). Wisconsin sought to place its shores and 

nearby lands under the protection of the state through the Wisconsin 

Shoreland Zoning Law (Wis. Stat. Ann. Ch. 59.971, 144.26). 

Perhaps the two most dynamic approaches to dealing with land 

use and environmental problems came from Albany, New York, and 

Washington, D.C. The New York Conservation Bill of Rights was approved 

in 1970 (Laws of 1970, Chapter 664) and has become the state's guiding 

philosophy in making environmental decisions by asserting that natural 

features have values not identified solely by the dollar sign. That 

same year, Congress passed the National Environmental Protection Act 

(42 U.S.C. 4321), along with its now-famous Section 102 which created 

the requirement for Environmental Impact Statements. 
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All of these methods utilized a direct approach to solving a 

specific environmental problem, but only a few states have begun to 

adopt a nearly comprehensive plan to minimize disruptive or unharmo-

nious land uses throughout their states. Hawaii, in 1963, enacted the 

Hawaiian Land Use Law (Hawaii Rev. Stat. Ch. 205) which set up a state-

wide land use planning and guidance organization in conjunction with 

state-wide zoning. With some variations, this procedure has been 

utilized, also, in at least eleven other states. 

Puerto Rico became even more intensely involved in land use 

regulation in May of 1962 when the legislature created a public land 

banking operation via formation of the Puerto Rico Land Administration 

(Act 13, S.B. 406, 1962). The land banking tool was an addition to 

the Land Administration's responsibility for controlling land use 

throughout the island. 

Interest in comprehensive land planning at the state level, 

if not by the state, has been gaining. In addition to state and local 

governments' interest, the federal government has expressed concern 

to the extent that most federal agencies have been ordered to take an 

interest in local land use planning activities in order to maintain 

compatibility. Additionally, Congressional response has prompted 

introduction of various bills, two of which (S.268 and H.R. 1094) are 

currently receiving serious consideration as the nation's official 

land use policy. 

In addition, public discussion of land use and environmental 

considerations has been proceeding at a rapid pace. As an example, 

lengthy articles on land use have appeared in Time, Audubon, and even 



Sports Illustrated during the latter part of 1973 while, at the same 

time, professional consultants have published significant books 

(e.g., Bosselman, Callies and Banta, 1973; and Task Force on Land 

Use and Urban Growth, 1973) on the subject. These, and other media, 

are being used to enlighten the public and discuss the proper dispo-

sition of land. All of these factors have enlightened and stimulated 

the citizenry into action. In Dallas, for example, a group of con-

cerned neighbors recently banded together in a local corporation which 

buys, repairs, and re-sells neighborhood property. Their goal is to 

maintain the environmental and aesthetic character of their area 

while concurrently maintaining their own property values (Braden, 1974) 

This activity typifies the new mood of environmental consciousness. 



CHAPTER III 

LAND USE GUIDANCE SYSTEMS 

Zoning 

As urban areas expanded, it became obvious that some forms of 

intervention and design would be required to protect those values the 

citizens might otherwise lose. The first interest in this regulating 

action was safety, then health, morals, and, in some cases, aesthetics. 

The recognized need for land use guidance, especially in urban 

areas, has resulted in numerous applications of zoning as a means of 

directing land use. This method has not proven to be a panacea, how-

ever, because of its capriciousness and over-flexibility. Zoning 

variance requests are continually increasing and are generally 

approved. Normally, the requests are made to opt a parcel of land 

into a higher use category, which often entails additional public 

utility expenses and degrades the municipalities' comprehensive plan-

ning efforts. 

Other effects of liberal variance approvals include environ-
3 

mental degradation and unharmonious, if not incompatible, land uses 

^As an illustration, one set of variance requests before the 
Lubbock, Texas, Planning and Zoning Commission (Zone Case 1879) is to 
allow construction within playa lakes. Such action would disrupt normal 
runoff patterns, add an unusual burden to municipal storm sewers, and 
add the possibility that heavy rains could flood such built-up areas, 
with an attendant cost to the public for emergency relief measures as 
well as raising real property insurance rates in the adjacent area. 

10 
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which could cause land value to suffer and which could place some 

unpleasant social costs upon some sectors of the community. These 

factors notwithstanding, zoning variances are easily obtained by many 

developers: 

The zoning process and the role of zoning authorities is 
like the conquest of a lady of easy virtue. She must be 
approached by the right man, properly dressed, bearing the 
right gifts, and the language must follow established 
patterns; but in the end, she yields, as everyone, including 
the lady herself, knew from the beginning that she would. 
If one retains the right lawyers, dresses up his rezoning 
proposal in attractive language, perhaps makes a gift of 
land for schools or parks or otherwise appeases some local 
opposition, properly emphasizes the employment potential of 
an industrial zoning and the favorable tax aspects for any 
zoning, the result is really not in doubt. . . . It seems 
clear that local zoning in an expanding urban or suburban 
area is not really an effective barrier to most kinds of 
development. (Clawson, 1971) 

Due, 1n part, to this capriciousness, plus the ill-will often 

engendered by zoning, it has not been constantly utilized. In Texas, 

Baytown, Houston, and Wichita Falls voters have rejected zoning and 

relied more upon timed building permit issuance. Perhaps some of the 

reluctance to zone can be realized when one examines the amount of 

energy a planning department puts into defending zone districts from 

variances or special exceptions. In seven of Texas' largest cities, 

zoning variance requests generally (with the exception of Austin) show 

a trend toward the increase. All but one of these city councils con-

sistently approved over one-half the yariances they considered in the 

recent reporting period (see table 1), and most ranged in the 70 per-

cent approval range, with El Paso in 1969 approving 87 percent of the 

zoning map change requests. Small wonder, then, that Harland Bartholomew, 
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TABLE 1 

ZONING VARIANCE GRANTS IN SEVEN TEXAS CITIES 

Abilene 

Amarillo 

Austin^ 
f 

Corpus Christi 

Dallas^ 

El Paso^ 
• 

San Antonio^ 
. _ n . . , - . _ 

1973 

Req^ 

90 

113 

494(est) 

- Aprvd 

59 

74 

- 361(est) 

(%) 

(65) 

(65) 

(73) 

1972 

Req-Aprvd 

38- 28 

108- 76 

165-120 

^̂ 7- "îS 
J/ v)0 

137- 80 

512-387 

{%) 

(73) 

(70) 

(73) 

(68) 

(58) 

(76) 

SOURCE: Personal communication with municipal planning departments 

Requested Approved 

Covers the period from 1968 through October 1973 

During this same period, special exception requests numbered 342, 
with 178 of these being approved. The Chief Planner here concludes 
that a "year-by-year examination shows [a] trend toward granting more 
variances." 

Increasing the fees for variance request applications aided in 
reducing the number of requests. "The declining trend in the propor-
tion of requests being approved," notes the Zoning Administrator, "can 
be attributed to a somewhat less accommodative attitude of the more 
recent Boards of Adjustment." 
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TABLE 1—Continued 

1971 

Req-Aprvd 

45- 31 

140-105 

40- 34 

136- 62 

368-276 

{%) 

(68) 

32-

(52) 

(85) 

(45) 

(74) 

1970 

Req-Aprvd 

37- 26 

-19 (59)C 

92- 64 

464-234 

(%) 

(70) 

(67) 

(50) 

1969 

Req-Aprvd (%) 

108- 62 (56) 

1968 

Req-Aprvd {%) 

80- 70 (87) 

Zoning map changes (not simply variances) from City Planning 
Commission action (1973 figures through October 5). 

^The Assistant Director of Planning indicated that "there seems to 
be a pattern of increase in the number of variances handled by our 
Board of Adjustment. We anticipate a slight annual increase over the 
next two to four years." 

u 

Zoning map changes not simply variances. 

^"There appears to be a general trend toward more variance requests, 
most of which occur in the older parts of the city"--Director of 
Building and Planning Administration, City of San Antonio. 
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a leader in the comprehensive planning efforts, has decried the over-

whelming use of variances which, he notes, often takes up over one-half 

of a municipal planning staffs time (Bartholomew). v ^ 

Urban sprawl is becoming an all-too-common sidelight to urban 

growth. This activity is furthered by three functions: cheap land 

on urban peripheries; taxation policies which encourage development 

of low-density land; and the relatively few legal regulations facing 

developers of land outside unincorporated areas. Developed urban land 

commands high prices, which often makes it less desirable when compared 

with raw farm land on the edges of the town. In a sense, the land has 

appreciated in value to the extent that it has been priced out of the 

general land market. It has become so expensive that only a highly 

select type of high-density development can profitably occur. In many 

cases, the timing of such development and the type of development which 

is required will not fit the social desires of the community, so we 

are faced with many open, slum, or blighted areas which cannot be 

profitably utilized in the center of the city. 

Tax policies also tend to favor utilizing less intensively 

developed areas rather than fully utilizing mature urban sectors. 

Taxation schemes must be viewed totally to assess combined federal, 

state, and local variations. Often, one will find contradictory tax 

policies, making it almost impossible to reach any general conclusions 

as to the effect that taxation has upon land use decisions (Siegel, 

1960). It has been held, however, that tax policies generally encour-

age the intensive use of undeveloped lands first, rather than putting 

unused urban lands back into low-density use (Sullivan, 1973). 
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A problem which may come to be solved soon is the lack of 

stringent controls in construction and building procedures in 

unincorporated areas. Building costs tend to increase where zoning 

occurs (Siegan, 1972) and where other building codes or housing 

inspection codes are enforced. Due, in part, to this, builders often 

go outside municipal boundaries and control in order to put together 

lower cost housing which is competitively priced with inner-city 

housing. Such activities thereby yield a higher profit margin to the 

developer. Efforts to stem this have included increasing the ETJs of 

larger towns and providing state-wide land use control. In Texas, the 

latter solution has been proposed (TACIR, 1972) but has yet to be 

passed by the legislature. Overall federal interest in the area of 

state-wide and nation-wide land use control is recognized by the two 

comprehensive land use policy bills (S.268 and H.R. 1094) which are 

under consideration by the Congress, with action on them expected 

before the end of this year (McKenney, 1973). 

Housing 

New low-cost housing in urban areas is virtually disappearing 

in Texas. This problem is caused by two factors—soaring construction 

costs, coupled with rapidly accelerating land costs (Caldwell, 1973). 

a tertiary concern is that investors may now be reluctant to invest in 

a low-interest project such as this when higher yield "safe" invest-

ments are easily available. This fact may be somewhat changed with 

President Nixon's recent decision to disburse more FHA monies 



16 

at the newer, competitive interest rates ("CBS Evening News," 

21 January 1974). 

The degree to which low-cost housing is not being constructed 

in conjunction with other urban growth can be recognized with 

inventorying some Texas cities' low-cost housing units. Wichita 

Falls (1970 population—97,564) built 184 units in 1970, decreased 

to 132 in 1971; and by 1972, only 52 low-cost housing units were 

constructed (Ondrejas, 1973). San Antonio exhibits some interesting 

statistics. In 1968 (before Hemisfair), 2,000 low-income housing 

units were built, yet in 1971 no low-cost housing units were con-

structed (San Antonio's 1970 population was tabbed at 654,153). It 

may be that the pre-Hemisfair boom solved all of San Antonio's low-

income housing deficits; however, it is interesting to compare these 

figures with Dallas which, although only a relatively larger town 

(844,401--1970 population), has managed to construct 26,100 such units 

in the past five years (Sieb, 1973). Houston presents a good example 

of exactly how low-income housing has been declining in the recent 

past. Figure 1 indicates the number of low-cost, single and duplex 

housing units ($13,999 and under) which have been constructed in 

Houston recently, along with the percentage these housing permits have 

been of total housing permit issuance. The cost figures are important 

here because they dictate whether low-income families can afford to 

purchase homes. In an effort to keep housing affordable, there are 

many cases where the square-footage has decreased in an attempt to 

reduce the rate of acceleration in housing costs. From the figure, 
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1500 
24% / \ 

I \ 
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% of total 
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issued 

Permits 
issued 
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73 

Fig. 1. Low-cost housing* permit issuance in 
Houston, Texas (1963-1973). 

SOURCE: City of Houston Planning Department 

*Single-family buildings and duplexes only 
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it can be seen that if low-cost housing is to survive, it apparently 

can do so only as multi-family dwellings. The poor can no longer 

afford the luxury of single-family dwellings. 

Needed: Alternative Land Manaqement Methods 

These various factors bring us and other planners to the 

realization that our land use planning efforts must be supplemented 

by a new type, or combination of types, of land use guidance in order 

to preserve (as zoning has tended to do) existing growth patterns and 

to provide desirable and consistent growth patterns for expanding 

areas (Ondrejas, 1973). 

A review of desirable land use guidance systems is appropriate 

at this juncture. Since "zoning is the most widespread tool of land 

use control and urban planning in the United States" (McKeever, 1973), 

it might be instructive to first examine some of the purposes for 

which zoning has been invoked. Section Three of the Standard State 

Zoning Enabling Act provided: 

Such regulations shall be made in accordance with a compre-
hensive plan and designed to lessen congestion in the 
streets; to secure safety from fire, panic, and other dangers; 
to promote health and the general welfare; to provide 
adequate light and air; to prevent the overcrowding of land; 
to avoid undue concentration of population; and to facilitate 
the adequate provision of transportation, water, sewerage, 
schools, parks and other public requirements. Such regula-
tions shall be made with reasonable consideration, among 
other things, to the character of the district and its 
peculiar suitability for particular uses, and with a view 
to conserving the value of buildings and encouraging the 
most appropriate use of land throughout such municipality. 
(Anderson, 1968) 
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Donald Hagman (1971) has noted the manner in which this 

statute has been interpreted as he draws up a list of the judicially-

approved purposes of zoning: 

- Maintain property values 

- Stabilize neighborhoods 

- Provide homogeneous areas 

- Move traffic rapidly and safely 

- Promote morals 

He adds that there are other purposes for zoning which have met vary-

ing degrees of judicial acceptance: 

- Regulation of competition (Mandelker, 1962) 

- Control architectural types 

- Preserve cultural, historic, natural and governmental areas 

- Control aesthetics (Dukeminier, 1968) 

- Increase tax base (Hagman, 1971) 

These latter objectives may be desirable from a planner's standpoint, 

but the enabling statutes have not always been in consonance with 

them. It would seem, then, that if these objectives are to be 

consistently met, they must arrive via some other type of land use 

guidance system. 

In establishing the ideal type of land use guidance system, 

there are a few other factors which we may want to consider: 

- The controls should be used not simply to preserve the flavor 

and quality of existing desirable land uses (as zoning sd assiduously 

attempts), but should also serve as a protective shaping device which 
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will insure harmonious land practices in expanding urban areas. The 

degree of guidance required in this latter sense can probably best be 

envisioned when examining Houston's practice of nonzoning, while rely-

ing heavily upon deed restrictions and convenants for proper urban 

expansion (Santamaria, 1972). The restrictive covenants present a 

means for maintaining flexibility during the planning stage without 

allowing the prostitution of such planning efforts once developments 

have been established. 

- These regulations must recognize the value of open space in 

the urban environment and insure that tools exist for the public to 

be able to inject provisions for promoting this type of land use. 

The public recognition of the value of open space has been granted 

judicial imprimatur recently in some landmark decisions which 

decided the legality of mandatory dedication of land for park land 

and open space or payment-in-lieu of such dedications. The defini-

tive approval of a requirement for urban open space was enunciated 

in Associated Home Builders v. City of Walnut Creek (4 Cal. 3d 633, 

94 Cal. Rptr. 630, 484 P.2d 605, 1971), a case in which a developer 

challenged the legality of a mandatory dedication provision on the 

basis that recreational facilities bore no relation to the health and 

welfare clauses of the Constitution. The court found, in other 

similar decisions, that none had 

. . . held a dedication provision invalid on the ground that, 
unlike sewers and streets, recreational facilities are not 
sufficiently related to the health and welfare of sub-
division residents to justify the requirement of dedication. 
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Earlier, the courts had decided not only that open space requirements 

were valid, but also declared where the responsibility lay for pro-

viding such open space in new developments: 

It is clear that the requirement which is cast upon the 
plaintiff [the developer] by the regulation and statute 
with which we are concerned is uniquely and solely attrib-
utable to its activity in undertaking to establish a sub-
division. Engaging in the activity is left to its own 
choice. When it undertakes to subdivide, the population 
of the area is necessarily increased and the need for open 
space for its people becomes a public one. (Aunt Hack 
Ridqe Estates, Inc. v. Planninq Commission of the City 
of Danbury, 160 Conn. 109, 273 A.2d 885, 1970) 

- These controls should be able to schedule growth in order that 

public facilities and personnel are provided in anticipation of, rather 

than in reaction to, new development and so that all developable 

lands within the urban area are either in stages of development or 

are consigned to public use for utilities, facilities, or open spaces. 

In many cases, development springs up just outside the city limits in 

areas which municipal officials had not planned for immediate develop-

ment. As these areas are filled with residents, the new constituents 

begin to demand local services such as police and fire protection, 

sewer and utility connections, schools, libraries, and other public 

services. Many times, the urban officials (especially, it seems, in 

smaller communities) are forced to turn these people away or, at least, 

delay them as long as possible because they have not the resources 

available to provide services to the new area while still fulfilling 

their obligations to residents in the original township ("The New 

American Land Rush," 1973). 
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To avoid such problems, some communities have begun institut-

ing "no-growth" policies through their zoning ordinances. One such 

case in Ramapo, New York, found the city passing an ordinance which 

allowed development based upon the city's six-year capital budget 

program. Some growth, in developable areas, was readily allowed, 

while penalties were assessed prospective developments in other 

sections of the town. The Supreme Court upheld the policy in the 

case of Golden v. Planning Board of Town of Ramapo (30 NY 2d 359, 

334 NYS 2d 138, 285 2d 291, 1972); 

Where it is clear that the existing physical and financial 
resources of the community are inadequate to furnish the 
essential services and facilities which a substantial 
increase in population requires, there is a rational basis 
for "phased growth"; and, hence, the challenged ordinance 
is not violative of the Federal and State Constitutions. 

These "phased growth" and "no growth" policies may be a means for 

communities to ease their expansion problems; but, despite the Ramapo 

decision, they are coming under extreme criticism from some planning 

officials (Stahl, 1973) and are not always favorably accepted by the 

courts (see Janis Development Corp. v. City of Sunrise, Fla. Cir. Ct., 

17th Cir., No. 73-6546, 1973; Home Builders Assoc. of Central Arizona, 

Inc. V. Marilyn Riddel, Judge, City of Tempe, 510 P. 2d 376, 1973; and 

Venditti-Sivaro, nc. v. City of Hollywood, Fla. Cir. Ct., 7th Cir., 

No. 73-767, 1973). 

- The tools used by the planners should be able to insure long-

term, harmonious land uses. To do this will require that they be 

stringently applied, yet that they and the planners be adaptable to 

changing foci of urban growth. 
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Roy Drachman (1973) notes this problem as he writes: 

In application, zoning tends to over-regulate or to hold 
things as they are. Regulations based on conditions exist-
ing at one period of time get out of step with land develop-
ment activity. 

As an example, he continues: 

The single lot is no longer the dominant unit for construc-
tion under which cities grow. A zoning ordinance structured 
for the lot principle is out of date for application to new 
development projects. Most of our contemporary land develop-
ment takes place by acreages. 

The quality of flexibility in planning and enforcement is one 

which often is lacking in our present planning efforts—often due to 

our reliance upon the theory that the "economic good" is the "best 

good" for society (Kuenzlen, 1972). This attitude may be evidenced, 

for example, in the manner in which zoning regulations are employed: 

the highest and best use of the land is generally, at the public 

level, held to be that use which nets the most total profit to the 

city in terms of economic growth, employment and taxation revenues. 

Such a weak assumption often compels land which might be best 

suited for floodplain open space to be brought into use for single-

family dwellings, while other land which has the utility connections 

for single-family dwellings may be forced into multi-family or even 

industrial usage. Even worse than this facet of economic planning is 

the cruel treatment given slum dwellers who are living in substandard 

housing because the landowners are given favorable tax depreciation 

treatment (Sporn, 1959), which tends to discourage improvement or 

redevelopment. Subsequent urban decay has led the various levels of 

government to become involved in the euphemistic activity: urban 
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renewal--an action which often leads to a mere relocation of the 

slum areas. Important to this discussion, however, is the fact that 

large amounts of capital were spent by the public in order to correct 

deficiencies created by the private sector but condoned, and even 

encouraged (through poor enforcement of building codes and exasperat-

ing tax policies), by the public sector. Urban renewal projects have 

been the public's belated response to its own laxity in caring for low-

income housing responsibilities. This quasi-land banking activity is 

used to remedy a specific evil rather than to prevent such evils from 

having occurred. 

Recent Land Use Management Developments 

Many public officials are realizing that land use planning 

efforts in and out of the urban environment are suffering (George, 

1973). To remedy this, innovative approaches are needed; but first, 

the extent of various land uses must be determined. Congress is 

currently considering proposed legislation which will require the 

states to inventory their lands, establish categories for future land 

development, and institute mechanisms which wiU insure that these 

Although urban renewal is not supposed to prevent urban 
deterioration from its onset, once urban renewal activity begins, 
future slum conditions must not be anticipated. In interpreting the 
Texas Urban Renewal Act (Vernon's Annotated Civil Statutes—VACS--
Article 1269, 1-3), the Texas Court of Civil Appeals held: 

"Under the Act, the property may not simply be resold for 
private use; it must be sold subject to the restrictions and 
covenants which are designed to insure that the plans for 
renewal will be carried out and that the slum conditions will 
not recur within the foreseeable future"--Atwood v. Willacy 
County Naviqation District, 271 S.W. 2d 137 (Tex. Civ. App. 
T954K 
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categories and master plans are implemented. The federal legislation 

would aid the states financially in their efforts. 

Present debate centers over whether legislation should include 

penalty provisions for the states which are remiss in their enforce-

ment efforts (McKenney, 1973). 

Some states have already initiated action to protect their 

lands and establish patterns for future growth. One of the most 

recent in doing this, Arizona (with SB1014), is going further when it 

considers the possibility of a "satellite cities" concept which will 

put the public in a better position to regulate and schedule develop-

ment in the urban areas. This new approach is a reaction to the 

complaint large cities have been voicing over the so-called "bedroom 

communities." The problem stems from these suburban towns utilizing 

a metropolitan area for income (through their jobs); but rather than 

spend money in the city or maintain homes there, the workers elect 

to move to the suburbs, taking their potential tax revenues with 

them. Thus, the core city is required to maintain services for a 

static work force, but it is operating on a restricted income. The 

satellite cities proposal would link both of these work and leisure 

areas together financially and politically, while still maintaining 

the physical character and amenities desirable for both. 

Idaho is gearing up for an inventory of land use practices 

as a precursor to preparing a state-wide land use plan (Wise, 1973). 

In paving the way for this planning process, the planners have begun 

to circulate a movie on local television stations which. addresses 
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the problems faced by the state. Public responses are actively 

solicited so that the widest range of perspectives can be incorporated 

during the planning process rather than after the plan has been 

finalized. 

Other states have evolved differing mechanisms for instituting 

land use guidance throughout their territory. These procedures 

generally fall into one of four categories: 

1. Specific environmentally critical or geographic areas. 

This type of regulation seems to be the most palatable to the local 

citizens of any area. As an example, the Michigan Shorelands Manage-

ment and Protection Act (Act No. 245, Public Acts of 1970) allows 

regulation of shorelands only and for the specific purposes of manage-

ment and protection of environmentally sound parcels and procedures. 

A Texas application might be the zoning powers given to Val Verde 

County in order that the area around Lake Amistad receive proper pro-

tection. 

2. Comprehensive land use management. Such a practice insures 

that all areas in the state have some public input as to their use. 

Hawaii, in 1961, successfuUy instituted Chapter 205 of the Land Use 

Law allowing the State Land Use Commission to make broad land use 

classifications. 

3. Functional criteria which decide the propriety of 

specific land developments. Maine began, in 1970, to employ this 

method of state regulation for large sites of over twenty acres with 

the Site Location of Development Act. 
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4. The last measure is for management of uncontrolled areas. 

In the event that local bodies are unwilling or unable to regulate 

land use, state intervention is employed. In Oregon, S. 10 (1969) 

gave the power to take such action to the Governor. 

Texas has had three land use proposals submitted during the 

past two sessions (Texas Advisory Committee on Intergovernmental 

Relations, 1972); but thus far, there has not been enough push from 

state leaders nor a significant response from the citizenry. Of the 

land use proposals submitted during the last legislative session, 

only two—the Texas Land Use Management Act (S.B. 200) and the bill 

to establish a Texas Land Resource Commission (S.B. 645)--received 

serious consideration. Neither one, however, was successful in passing 

this session (Vann, 1973). 

Some relief may be afforded rural Texas in terms of dealing 

with state agencies with the passage of H.B. 1502, which authorizes 

the Governor's office to recommend ways for improving the performance 

of state agencies responsible for environmental protection. Other 

than this ethereal aspiration and some preliminary resource inventory-

ing and mapping by the Bureau of Economic Geology, Texas' involvement 

in directing rural land use patterns, as well as possible variations 

in current land use legislation, will probably have to wait until the 

federal government offers legislative "guidance" and financial 

incentives. 



28 

Current Land Use Guidance Systems 

The authority to control the use of private land for the 

benefit of the public stems from the police powers of the states but 

is constrained by the citizens' protections under the Fifth and 

Fourteenth Amendments to the United States Constitution. In general, 

these amendments allow the taking of and/or restriction to use of 

property so long as these activities are done with normal due process 

of law and as long as there is no taking for a public purpose without 

just compensation. Land planners have applied the restrictions in 

both eminent domain proceedings and in exercising the police power of 

the state to protect the public and to foster the public weal.^ 

Contemporary planners and lawyers are still discussing what 

types of public activities constitute a taking of private property 

without offering necessary compensation (Bosselman, Callies, and 

Banta, 1973). There are many instances where "taking" is an activity 

nearly indistinguishable from mere regulation. Another facet to this 

question concerns the role of the public in inversely condemning the 

speculative value of land (Hagman, 1971). If, for example, the public 

5 
Eminent domain proceedings have a long history of applica-

tion in the United States with a number of significant occurrences 
of judicial review backing the actions as long as due process had been 
used (see Younqstown Sheet and Tube Company v. Sawyer, 343 U.S. 579, 
72 S. Ct. 863, 96 L. Ed. 1153, 1952; United States v. Gettysburq 
Electric Railway Company, 160 U.S. 668, 1896; Cleveland v. United 
States, 323 U.S. 329, 1945). In the Cleveland case, 

"The court held that Congress could validly authorize the 
use of eminent domain for the purpose of securing land for 
a federal housing development which Congress could consti-
tutionally provide for as a means of exercising its dele-
gated power to spend money, raised by taxation, for the 
"public welfare" (Cushman and Cushman, 1965). 
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constructs a highway through property which may otherwise have been 

suitable for residences, has not the landowner a right to recover 

that amount of money he might have made if the highway was not built? 

The courts probably will not be too receptive to this argument 

(Hagman, 1971), although there are obviously limitations to this. 

Land use guidance in the United States falls under two broad 

categories—fee simple control and less-than-fee control. Fee simple, 

or absolute, control over land is the total, unencumbered control of 

the land by having a clear title to the property. The public can 

acquire absolute control of the land through a variety of ways, the 

most obvious manner being purchase resulting from negotiation. If 

this manner is not successful, eminent domain proceedings might be 

used to gain title through the use of condemnation. Tax foreclosures 

are used less frequently to gain title to property in the United 

States, although Canada once utilized this approach extensively during 

the Depression of the 1930s (in contrast to the possible Depression 

of the 1970s) to acquire significant tracts of land which were later 

used for its first land banking attempts (Armstrong, 1970). A final 

method is fee simple acquisition through donated gifts. Purchase and 

leaseback and life tenancy are two corollary approaches often used by 

the public to acquire land in fee simple without having to resort to 

condemnation proceedings. These last three methods are utilized 

primarily to acquire open space (Kamp, 1966). 

Less-than-fee approaches to land use management are varied. 

Zoning is the most widely known in the United States toíday, but it 



30 

has come under extreme criticism of late for its capriciousness and 

over-flexibility. Some cities have adamantly refused to try to 

utilize broad zoning procedures to regulate the use of their land 

(e.g., Houston, Baytown, and Wichita Falls) and have relied upon other 

methods such as subdivision plat registration, deed restrictions, 

housing codes, and—probably the most effective method for shaping 

and timing development in lieu of fee simple or zoning--building 

permit issuance. 

For purposes of preserving or creating open space in 

developed areas, there are various methods left open to the public 

planners short of spending public funds for these lands. There is a 

feeling, one which is increasingly being reflected in the courts, that 

the public incurs a cost when development occurs, which is unnecessar-

ily reflected in public facility development and operations. What this 

means is that a developer who adds a number of living units to an area 

also adds a related number of required schools, public protection units 

and related facility requirements. Often, it is hoped, the extra tax 

revenues will cover the extra costs; but unfortunately, such is not 

always the case, especially when more land is required for these 

facilities (see Golden v. Planning Board of Town of Ramapo, previously 

cited). To remedy this situation, municipalities are adopting various 

measures to aid them in their duties. Requirements are being exercised 

which force the developers to meet minimum standards for road construc-

tion, sewerage facilities, utility hook-ups, fire protection, and 

public lands. The latter is most important for both open space and 
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schools. Open space requirements often are included under a pro-

vision for mandatory dedication, which often forces the developer to 

set aside a specified amount or percentage of land for open spaces 

for each unit of land developed. If the developer, for any reason, 

does not reserve such lands, he may opt to give a cash payment in 

lieu of such dedication. Often, many public authorities would prefer 

such payments-in-lieu so that they have the monies available for 

locating public facilities in the spots they want them (State of Ohio, 

Department of Economic and Community Development). 

This mandatory dedication requirement often extracts up to 

25 percent of the land, and some developers even put as much as 

60 percent of their land into open space. One weakness of such 

mandatory dedication for open space is that the public is not bound 

to employ these lands for the purpose of open space or parks and can, 

at some later date, attempt to place other uses upon these lands. 

This practice is being challenged in the courts ; but one can see that 

more permanent forms of dedication, at the public level, are desirable 

to prevent this shifting in land uses. 

Municipalities can acquire open space for parks through fee 

simple acquisition; and, in fact, this approach is perhaps the most 

A California law required an open space element in the general 
plans of all cities and counties of the state. One suit, pending res-
olution, is aimed at insuring that conservation areas created in the 
plans are not later prostituted with development vis-a-vis a zoning 
variance or special exception (Stanford Environment and Law Society, 
1972). 

Another approach taken was in the case of Friends of Mammoth 
v. Mono County Board of Supervisors (104 Cal. Rptr. 16, 1972), which 
used the "environmental impact" approach to preserve a mountainous 
area from intensive, "Disneyland"-type development. 
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widely used to create urban open spaces today. However, this method, 

whether by negotiated purchase or by condemnation, causes a public 

expenditure--an expenditure which can be considerable in view of 

escalating urban land values. Many low-income families have argued 

that such public expenditures favor the middle class who can utilize 

the parks because the lower-income families have to live in sub-

standard housing which could have been improved with those same 

public funds (David, 1970). When public funds are used to "reduce 

slums," they are often used to erase the extant slums and then to 

create new open spaces without similarly creating new low-cost housing. 

Such action further increases the disparity between middle- and lower-

income groups, for the middle-income groups reap increased land values 

as well as more amenity value from their land when such parks are 

created, while the lower-income people only get removed from their 

current dwellings (Brill, 1971). The preceding is a vast over-

simplification of the problems and attitudes expressed but is iUus-

trative of the complexity of interrelated planning decisions. 
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CHAPTER IV 

LAND BANKING 

There is a growing awareness of the need to seek solutions 

reducing the aforementioned problems and of providing a reasonable 

and sensible balance in the development of urban land (Reps, 1967; 

Hennessy, 1973). One possible method to aid in this solution is the 

application of land banking techniques, especially in larger towns 

of over 75,000. Briefly stated, land banking is a procedure which 

would employ a public body, either as a quasi-public corporation or 

as a subunit of an established unit of government, to acquire large 

tracts of land on the periphery of urban areas which could be held 

until development is desired. This land would then be readied for 

development by the public and equipped with the necessary utilities. 

Planning guidelines would be established; and when the time for 

development was reached, the land would be developed by private 

developers who would either purchase the land for later resale, or the 

land would be developed but the title would remain in public hands 

with the developers or private citizens gaining use of the land through 

long-term lease arrangements. If the lands were to be sold, their use 

and development could be assured, without the capriciousness of 

Some examples of public land trusts include: the New Hamp-
shire Rural Land Trust, the Texas Conservation Foundation, the New 
Community Trust, Gano Peacemakers and New Communities, -Inc. 

33 
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"over-flexible" zoning commissions, by placing deed restrictions upon 

the lots as they are sold by the public agency.^ If the parcels are 

to be retained by the public, leases (for periods of, for example, 

fifty years) could be issued which would assure that noncompatible 

land uses would not emerge as buildings age (e.g., older homes would 

not be allowed to transfer into multi-family use); but as the time 

for reissuance of the long-term leases nears, the lands could be 

re-evaluated to determine whether different uses should be allowed 

within specified areas. 

The lease arrangement appears to hold the most promise for 

both insuring compatible, long-term uses and for allowing for a 

greater degree of flexibility than deed restrictions placed upon 

land titles. Leases do, however, create a wider range of problems 

for administration and funding. Notable among these would be that 

a separate agency possibly woul(d be needed to administer the leases 

and evaluate the performance of the lessees. Additionally, extensive 

use of these leases would mean a shift of public income from property 

taxation to lease income. 

In addition to insuring long-term uses for the public, land 

banking also provides the significant benefits of advance acquisition 

of developable land, before the land has escalated in value. This 

p 
Deed restrictions can be enforced by local groups of land-

owners who are subject to similar deed restrictions. A special 
situation in Houston and Harris County, however, allows the city 
attorney to aid such groups in enforcement. This requiréd special 
state legislation (in 1965) but may be a means for land banking 
entities to have legal standing to sue for enforcement of their 
restrictions by subsequent landowners (Santamaria, 1972). 
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positive factor is evidenced in public expenditures as well as in the 

private market. A Canadian planner, Alan Armstrong (1970), addressed 

the problem: 

The general case for taking large tracts of urbanizing 
land out of speculative hands, in fairness both to succeed-
ing local governments and to ultimate private users, is 
familiar enough. In the process of urbanization, the ratio 
of public land will increase about ninefold in any case, from 
under 5 percent of a rural territory to over 40 percent of a 
fully urban one. In the same process, the unit price of the 
land will increase many times over; this comes about from 
collective action rather than the efforts of individual 
owners, and accounts for a large part of the cost of urban 
housing. In and around a fast-growing metropolis, no equit-
able way has been found to receive for public purposes dif-
ferent amounts of land from different owners at different 
times and prices and, yet, to end up with a workable total 
pattern of urban facilities, including major thoroughfares 
and institutional sites. 

Similarly, public land banking would decrease the cost for 

private lands which would, in turn, be reflected in lower cost housing 

for urban dwellers because the land would not be sold at inflated 

prices. As an iUustration, Alberta Province has been engaging in 

various municipal land bank schemes for the past forty years. In 

Edmonton, 

As a result of economies of scale and lower returns on 
investment, the city is offering single-family house lots 
at prices between $2,475 and $3,300. . . . The average 
price of privately sold, single-family house lots is now 
$5,400. (Parsons and Budke, 1972) 

In addition to the benefit of selling public land at a low cost, the 

effect of such sales on the total land market would be to further 

lower all land costs, for privately held land prices would have to 
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be held down in order to afford some degree of competition.^ Not 

only would the middle-class housing benefit; but low-cost housing, 

which is almost prohibitively expensive today in most larger cities, 

would return. Again drawing upon the Canadian experience, in 

Saskatoon, Saskatchewan, the land banking program has demonstrably 

lowered housing costs, making them among the lowest in Canada. In 

1970, the city was able to sell land for as little as $10 per front 

foot for some low-income housing. With 530 housing units being built 

in 1971, 225 were built for families in the $2,000 to $10,000 annual 

income range (Parsons and Budke, 1972). 

Other plus factors for land banking include the provision for 

the public body to set aside lands for open spaces, schools, and 

other facilities. A government study in 1968 indicated that local 

public bodies purchased land in advance of need, primarily in order 

to avoid rising land prices. The second most important reason was to 

secure the best locations for any specific needs. For cities, the 

lands were utilized mostly for schools and parks. Counties bought 

land in advance of needs for use first as parks then for schools and 

government buildings (Shoup and Mack, 1968). As a sidelight to rising 

land prices (an enormously important problem facing growing cities 

Û 

It is important to note here, however, that initial land 
acquisition efforts by the public will have the effect of artificially 
raising land prices since lands which a speculator might be seeking 
would be taken off the market. This slight price increase would be 
noticed throughout the holding period while land inside the land 
bank's peripheries is being "filled in." Once the land bank begins 
disposing of its property, and from that point on (so long as the 
land bank continues its operations of acquisition, holding, develop-
ment and disposal), land prices for newly urbanized land will be 
lowered. 
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which are constructing new office spaces, civic centers, and other 

public places), the same report noted that in the San Francisco Bay 

Area alone, "new land value rose at a compound rate of about 10 percent 

a year between 1950 and 1962" (Shoup and Mack, 1968). 

Additionally, lands which should not be developed because of 

social or environmental considerations would not be developed; and, 

finally, the pace of development could be slowed and the direction 

could be assured. Timing the pace of development by withholding land 

until the time is ripe would aid in "filling in" those many vacant, 

undeveloped, but developable, lands which exist in most towns and 

would thereby reduce urban sprawl. 

Land banking is being practiced in many countries, with our 

neighbors in Canada providing a good working example of how to use 

this tool. So successful has the experience been that many planners 

in the United States are pressing for adoption of such activity. The 

U.S. Advisory Commission on Intergovernmental Relations proposed this 

idea in 1968; and Congressional approval of the theory, if not the 

practice, was noted in the provisions of the Housing and Urban Develop-

ment Act of 1972 (Title IV, Section 450[a][l]) which specifies that 

Community Development Grants 

. . . may include the acquisition of real property (includ-
ing air rights, water rights, and other interests therein) 
which is (a) blighted, deteriorated, deteriorating, 
undeveloped, or inappropriately developed from the stand-
point of sound community development and growth; (b) nec-
essary for the . . . guidance of urban development; (c) to 
be used for the provision of public works, facilities and 
improvements eligible for assistance under this title; or 
(d) to be used for other public purposes. 
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Thus, although land banking as a means of instituting the provisions 

of the act was not mentioned, the wording of the statute clearly 

would allow funding for such activity. 

The problem of initial funding for land banking makes it 

obvious that municipalities will generally be unable to provide 

enough money to support such ventures. There is even a question that 

many states are equipped to aid in this funding; so the solution to 

the problem will probably have to come from the federal government. 

Local funding may not be a total impossibility, however, if the 

experience of Red Deer, Alberta, is indicative of smaller city experi-

ence. This town grew from 4,000 population in the 1940s to 23,000 in 

the 1960S. In 1958, Red Deer began a policy of land banking; and since 

that time, approximately 750 acres have passed through municipal 

ownership. 

Since 1958, when the city commenced buying land, it has 
spent $1,300,000 on land acquisition and $3,700,000 on 
improvements. Its land sales to date total more than 
$9,000,000 and funds from utility prepayment total more 
than $3,700,000. The current net investment of the city 
is slightly more than $400,000, most of it in land; only 
$14,000 of it represents unsol(d improvements. 

In addition to the residential areas . . . the city 
owns approximately $180,000 worth of land . . . and has 
long-term options on additional lands for which the 
acquisition price is now estimated at more than $200,000. 
(Parsons and Budke, 1972) 

A poll recently conducted for the Advisory Commission on 
Intergovernmental Relations reported that "... most Americans feel 
that they receive more from federal government than from state or 
local government" (Land Use Digest, 1973). The report also noted 
that although people want revenue sharing, they also prefer "strings' 
attached to these funds. The survey may be indicative of the heavy 
reliance upon Washington, not only for funding but for guidance. 
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It may be feasible, then, for some ambitious, growing, smaller towns 

to engage in land banking by raising the funds themselves; but the 

Texas experience shows few examples of small, rapidly expanding towns 

except adjacent to metropolitan areas (U.S. Department of Commerce, 

1970). 

Once each land banking entity begins to realize profits from 

its land (which are to be re-invested in more land acquisitions for 

future development), there will be no more need for outside invest-

ment. Due, however, to the long-term holding practices required to 

beat escalating land values, there must be long-term financing pro-

vided either by direct grant or by guaranteed long-term loans. With 

today's high prime interest rates, such loans would have to provide 

high rates of return in order to attract investors; and it is question-

able whether many communities could be willing to approve these higher 

interest bonds. A public land trust, similar to that proposed by the 

Task Force on Urban Land Use and Growth (1973) and Huey D. Johnson 

(President of the Trust for Public Land), may be a means to providing 

funding for the land banks. At this point, federal aid in the form 

of direct grants judiciously bequeathed to some select urban targets 

appears to be one of the more attractive methods of financing. 

There has been much opposition expressed toward public land 

banking in the United States because, the contention is, such a move 

^^As recently as November 7, 1972, Texas approved the idea of 
raising the bond interest rate to as high as 6 percent (up from the 
previous 4.5 percent); but with today's prime interest rate hovering 
between 9 and 10 percent, the 6 percent return does not seem to be as 
competitive and, therefore, salable as it might. 
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would be a step closer to socialism. In actuality, such an emotional 

charge begs the issue at hand. The public (we, the taxpayers) already 

incurs a tremendous cost by condoning and, in essence, backing rich 

speculators. On the private market side, the public is forced to pay 

exorbitant housing costs due, in part, to speculative investment. 

Additionally, public lands for facilities, open space, environmentally 

fragile areas, and transportation/communication corridors are being 

bought at rates well in excess of those which could be realized with 

land banking. And, finally, the public is forced to pay again for 

poor planning on the part of "fly-by-night" developers who try to cut 

costs on public utility installation, and the public's resources are 

depleted when construction and expansion in one area needlessly divert 

fiscal and physical resources from another area. 

Professor John Reps' interesting statement on this subject is 

worth quoting in its entirety: 

In 1839, a newly independent but underdeveloped country 
of the Western Hemisphere determined that a new capital city 
was required in the interests of national unity and to 
stimulate development beyond the existing frontier. The 
legislature passed an act creating a special commission with 
powers to select a site and to purchase the necessary land, 
or to acquire it by eminent domain if existing owners were 
unwilling to sell. Condemnation was, in fact, necessary; 
and a special court was convened to determine adequate 
compensation. The law provided that the President should 
then appoint an agent to plan the city and that before 
selling any lots he was to "set apart a sufficient number 
of the most eligible for a Capitol, Arsenal, Magazine, 
University, Academy, Churches, Common Schools, Hospital, 
Penitentiary, and for all other necessary public buildings 
and purposes." The legislators who passed this law and 
the President who administered it were, like Washington, 
Jefferson, and Madison, vigorous advocates of free enter-
prise and political democracy. . . . But . . . they 
realized that public ownership of urban land was essential 
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to carry out sound city development. Like Washington, the 
new city was called after a national hero, a name which it 
still proudly bears. I refer, of course, to the planning 
of the city of Austin, once capitol of the Republic of 
Texas (1967). 

Foreiqn Land Bank Experiences 

Land banking, or variations thereof, is already being prac-

ticed in many places. The most dominant and the oldest application 

of these practices stems from the Scandanavian countries. Sweden's 

experience is extremely broad and is the oldest uncovered to date. 

There is a deliberate land-reserve policy in use there where land 

is acquired well in advance of any intended public use. These lands 

are bought and traded in a manner similar to that employed by other 

developers except that public purposes are always the overriding con-

cern of the planners. Once the land is in public hands, finalization 

of a master plan is effected for the land's ultimate disposal (Fairfax 

County Office of Research and Statistics, 1973). 

Sweden's background in public land ownership dates back to 

1530 when the King confiscated numerous church properties and redis-

tributed them to the developing towns for public use. He laid one 

admonishment upon these properties, and that was that they be forever 

retained in public ownership. Today, these lands are still publicly 

owned, although most have been privately developed under lease agree-

ments (Kamm, 1970). So extensive was the growth of public lands in 

Sweden that: 

Before the nineteenth century, there was almost no such 
thing as private ownership of land in large parts of 
Stockholm. The lands belonged either to the Crown or to 
the City. The owner of a house paid a ground fee for the 



42 

use of land on which it stood. The fee might be only 
nominal, to be sure, but it served to establish that the 
land did not belong to the user. In Stockholm, the 
governor of the city could tell the owner of a building 
to move it to another site, and he could offer sites in new 
subdivisions to any who were willing and able to build on 
them. This was, indeed, the basis of the first master 
plan of 1640. Home builders and others were provided with 
land on condition that they put them to the stipulated use 
and build within a stipulated period. (Sidenbladh, 1965) 

In Stockholm, contemporary public land acquisition began in 

1904 with the City Assembly inaugurating a policy of land acquisition 

in the undeveloped fringes of the city. The land has been used not 

simply for urban boundary expansion but also to foster new satellite 

cities and garden suburbs. At least eighteen new communities (with a 

total population of one-quarter million) have been built on this 

municipal land. As an aside, it is interesting to note that ". . . in 

five areas developed for new communities around Stockholm, the time 

gap between land acquisition and development averages slightly over 

thirty years" (Kamm, 1970). Public purpose is evidently easily 

proven with results, so objections to such long-term holding practices 

are somewhat ameliorated. 

A fringe benefit to the dispersal of population into these 

satellite cities has been a relative reduction in private auto use for 

movement between the areas, since a highly efficient mass transit 

system was created along with the newer towns. As Shoup and Mack 

(1968) note, transportation planning was highly active from the 

initial planning stages on. 

Norwegian local governments carry on similar land acquisition 

policies but at a far broader scale and with more backing from the 
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central government. Land acquisition on the local level stems from 

1924 legislation requiring all towns to draw up master plans then 

follow through with implementation. The means for implementation 

appeared to encourage pre-emption. In 1965, new legislation aimed 

at strengthening the compulsory purchase of land operation was 

enacted: 

The 1965 law, which applies to the whole country (and not 
only to specified places) sets down rules for giving legal 
force to the master plans which had not, formerly, been 
legally binding. As in the 1924 law, the municipality is 
authorized, upon approval of its town plan, to expropriate 
land in order to carry through the plan. But now this 
authorization may be given even in the absence of a town 
plan, and even without detailed specification of the use 
to which the expropriated land will be put. Under this 
broader power, municipalities can expropriate land for 
urbanization purposes. Normally, however, the municipal-
ity must specify fairly closely the purpose for which the 
land is to be taken. One of the valid purposes is the 
building of houses--but as the municipalities themselves 
rarely build houses, this means that they expropriate 
land in order to turn it over to private builders. 
(Fairfax County Office of Research and Statistics, 1973) 

In Oslo, a policy of urban growth almost identical with Stock-

holm's is in use. A well-planned system of satellite cities provides 

a labor force for the central city which also provides metropolitan 

amenities. In turn, uncongested suburbs offer pleasant residential 

areas. Included in the planning process is an excellent proviso for 

adding recreational open space. If the recreational land is to be 

intensively used, fee simple acquisition is used. Where less severe 

impact is to be felt, servitudes (easements) are purchased in order to 

prevent future incompatible development. By 1960, the city had 

acquired 25,000 acres, primarily inside the city boundary, with ease-

ments on an additional 15,000 acres. Although the 25,000 acres are 
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classified as public open space, only 2,500 acres are devoted to 

intense recreational activity, while the rest is used as open space 

dedicated to ground water recharge (City of Oslo, 1960). 

In the Netherlands, Rotterdam has become heavily involved in 

large-scale public land acquisition. Even more impressive than this 

experience is that of Amsterdam, where wholesale land acquisition 

began there in 1902. In 1934, a municipal development plan there 

called for creation of a new district on the western outskirts of town. 

After the war, Amsterdam-West was begun on farmlands acquired in this 

area. This new extension is intended to accommodate up to 250,000 

people (Bryant, 1964). This town, as in Oslo, included a large commit-

ment to recreational land and open space. The city financed the con-

struction of a large lake on this newly acquired land and used the 

spoil from this excavation to provide suitable building sites. The 

lake itself forms a major recreational feature in the center of the 

residential neighborhood (Bryant, 1964). 

A closer parallel to United States' governmental policies may 

be with our English-speaking allies of the British Commonwealth. 

Their regard for the sanctity of private rights pre-dates the 1215 

Magna Carta and is continually reflected today in British jurisprudence 

With this background, English planners have, nonetheless, embarked on a 

program of vast public land acquisition around urban centers. In 

Conventry, England, municipal land ownership accounts for almost 

one-third of the town's holdings. Most of the land was acquired after 

the war when the battle-damaged central city was reconstructed with 
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the aegis of public intervention. Expropriated lands here are devoted 

to both municipal offices and some public housing. The largest hold-

ings, however, are on the fringes of town where land is being utilized 

for municipal purposes. 

In terms of area, the two most important uses of this land 
are, firstly, municipal housing; secondly, schools and 
their associated playing fields; thirdly, deliberate 
retention in agricultural use, to preserve land from 
development and to maintain the green belt. (Bryant, 1964) 

If the city's growth surpasses the green belt, requiring a 

drastic revision of the belt's role in regulating growth, the city is 

still in an excellent position to convert these farmlands into a more 

intensive use (even if that "intensive" use is only municipal multi-

family dwellings). Public housing in Conventry is constructed at a 

rate well in excess of the United States' commitment to such housing 

(USDHUD, 1972); and, in fact, as Professor Bryant (1964) pointed out, 

"... the city of Coventry alone has built more public housing since 

the war than the whole of Canada." 

On the other side of the Commonwealth, Australia recently 

formed its National Capital Development Commission to plan and develop 

the capital at Canberra. The land for the capital is owned by the 

Commonwealth of Australia and will remain that way, with private 

development occurring on land leased in perpetuity. A similarity 

between land banking and this activity is that the public land is 

offered for development complete with full engineering services, as 

opposed to offering developers raw, unplanned, or undeveloped land. 

The tracts of land are offered at auction for lease. The lease agree-

ments require the lessee to occupy the land for five years before 
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lease transferral is to be allowed (Bryant, 1964). Thus, further 

speculative investment is curbed. 

Perhaps the closest foreign land banking experience takes place 

in Canada. Canadian land banks have been operating as efficient units 

of public land management since the Depression era when many locali-

ties were able to acquire large tracts of tax-foreclosed land.^^ 

In Red Deer, Alberta, land banking was begun in 1958 with the primary 

goal of utilizing land bank activities to regulate growth. The town 

is a small (23,000 population) municipality located almost halfway 

between Calgary and Edmonton. It is located in an agriculture-

oriented area; but a shift of growth in the early 1950s saw many 

people moving into town, with the result that the 1940 population of 

4,000 had swelled to near its present total. 

Red Deer public officials decided that the city should not 
continue to grow in a haphazard fashion. Its growth gave 
no indication of abating. Existing utilities and public 
facilities were overburdened; land speculation was 
uncontrolled. (Parsons and Budke, 1972) 

12 Canadian use of tax-foreclosed land is a striking contrast 
to the manner in which such property is treated in many American 
cities. As an illustration, Pennsylvania towns have the power of 
eminent domain in conjunction with tax-foreclosed properties. 

"But the municipalities generally have no policy or programme 
for the review of tax delinquent properties before selling 
them, with the absurd result that many authorities will 
probably be buying back at top prices properties they once 
held temporarily on tax foreclosures. Only in Pittsburgh 
are parcels held for one year, to give city staff time to 
consider possible requirement of the land by public author-
ities and to prepare recommendations" (Bryant, 1965). 

This should not imply that no American authorities properly used such 
tax-foreclosed land. Many states, especially in the Midwest, acquired 
large tracts of land which were later used as public parkland. 
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With such problems, a twenty-year development plan was prepared which 

called for municipal land acquisition and disposal. The lands acquired 

were equipped with utilities, public lands were reserved, and schools 

and church sites selected. Then the land was sold to private 

individuals and developers on a lot-by-lot basis. 

The fiscal side of this story has already been covered 

previously. It is worth noting here, however, the benefits which the 

former Planning Director of Red Deer feels are evidenced: 

(1) Expansion does not involve city borrowing since the cost 
of servicing is recovered each year and is reinvested in 
more lands and services. (2) The program meets the approval 
of builders, who don't have to tie up capital in land or 
services and are assured of adequately serviced lots at no 
greater price than is paid by their competitors. (3) City 
ownership of land provides more generous open space, parks, 
and school sites, as well as improved design layout. 
(4) Since the city has large landholdings, it can design 150 
to 200 acres of land at one time, thereby introducing innova-
tions which could not be achieved by regulations or by bylaws. 
(5) Land speculation in residential development has been all 
but eliminated. (6) Development has been focused on filling 
in the vacant fringe areas of the city, thereby providing a 
clean demarcation between urban and rural areas. (7) Land 
is not taken out of agricultural use until needed for 
development. (Cole, 1963) 

Further east, in Saskatoon, Saskatchewan, land banking opera-

tions are being similarly applied. The city is designed as a "major 

regional center in a rural area" which has seen a gigantic growth boom 

in the past twenty-five years. While the 1945 population was tabbed 

at 45,000, by 1972 the figure had soared to 130,000. Such a growth 

rate could be disastrous to many communities in terms of providing 

adequate developmental planning and achieving desirable growth patterns 

Saskatoon, however, was well-prepared to meet this new growth in an 
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effective way. In the 1930s, the city had begun a program of obtain-

ing tax-delinquent properties which they held for future development. 

Little land was sold from this stockpile until post-war development 

required urban expansion areas. In 1955, the city began to acquire 

6,367 acres of property adjacent to the city boundaries. Much of this 

land was tax-delinquent property acquired from neighboring municipal-

ities. In 1967, another large acquisition program began which has, 

thus far, added another 5,350 acres. 

While the land is not all released for residential purposes, 

the land bank's disposal operations have had the effect of lowering 

residential land prices, which has resulted in accelerated housing 

construction. Housing costs in Saskatoon today are nearly the lowest 

in Canada (Parsons and Budke, 1972). 

In terms of scale, the Saskatoon operation is a model for 

future land banks. At the present time, the municipal lands provide 

about three-fourths of all residential sites ("Land Development," 1968). 

Even more important is the long-term effect that municipal land bank-

ing has had upon land use guidance in Saskatoon. 

An important effect of Saskatoon's large land bank is that 
the city is in a dominant position in regard to land develop-
ment activities. Eighty percent of the residential develop-
ment has taken place on city-owned land. Private land 
development has been undertaken in only five major projects, 
and in all of them the city has required that services meet 
city standards. Approval of subdivision plans by the city 
is mandatory for private projects, and approval by interested 
public authorities is required. (Parsons and Budke, 1972) 

The city, thus, has the commanding role in develôping its land; 

but there is also a real cooperative spirit between local officials 
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and land developers. The city generally offers developers the choice 

of building sites at opposite sides of town and, thereby, provides 

opportunity for various types of housing units with differing prices. 

By providing developable sites, the cities have given developers an 

opportunity to increase their business and their profits. 

By the end of the 1960s, the group most vocally in favor of 
public assembly of development land was the large merchant 
builders. To them, land is an item to be stocked . . . with 
the difference that \/ery dear land is expensive to keep in 
stock and affects the whole size, design, and class-appeal 
of the end housing product. Big producers of middle-priced 
housing found metropolitan area land for sale only at 
carriage-trade prices; they faced the end of their business 
unless public agencies would intervene to halt the rise in 
land prices. (Armstrong, 1970) 

Foreign land banks have come under some criticism by virtue 

of the relative monopoly they have in their urban land markets. 

This criticism, however, is not so vociferous that any foreign land 

banking operations are in jeopardy of ceasing operations. 

The American Experience 

American attempts at public land banking have been relatively 

few, although calls for such activity are increasing rapidly (see 

U.S. Advisory Commission on Intergovernmental Relations, 1968; U.S. 

National Commission on Urban Problems, 1968; Governors Advisory 

Commission on Housing Problems, 1963). Early urban planning in many 

towns was done on the basis of large landholdings being planned for 

development under one administrator. Later, the utopian towns like 

New Hope, Ohio, and New Harmony, Indiana, continued this practice 

although the land was still in private hands throughout the process. 

^ ' ^OH UBftur 
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It remained for the twentieth century before urban planning problems 

became so vast as to require new alternatives in land planning. In 

the thrust of the New Deal activity, the experimental towns of 

Greendale, Wisconsin; Greenhills, Ohio; and Greenbelt, Maryland, were 

developed by the Resettlement Administration of the Department of 

Agriculture. Greenbelt was the city which grew the fastest (Fairfax 

County Office of Research and Statistics, 1973), but none of these 

towns actually achieved a growth rate significant enough to either 

prove or disprove the benefits of a large-scale public investment in 

urban areas surrounded by greenbelts of open space. The three commun-

ities did, however, display the benefits of large-scale public land 

acquisition and development. Planning was undertaken to develop the 

towns as satellites to larger employment centers; open space require-

ments were recognized, forecast, and met; and low-income housing was 

made available (David, 1970). 

Current land bank operations in the United States are almost 

non-existent. In Boston, a study in the mid-1960s proposed establish-

ing a municipal land bank in lieu of standard urban renewal (Sanger, 

1967); while, more recently, Fairfax County, Virginia, has dedicated 

two million dollars of revenue-sharing money to invest in land banking 

("The New American Land Rush," 1973). This latter proposal is inter-

esting because of its timeliness, the scale of operations involved, 

and the fact that reliance upon urban renewal funding or other 

federally-guided money sources is not the key to creation of the land 

bank. 
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Fairfax County is located in the Washington, D.C. metroplex 

and has been rapidly growing in terms of population and development. 

The area is heavily forested, slightly hilly, and is highly desirable 

for residential development because of its pastoral and often 

semi-remote nature. Its fragility and rapid expansion caused the 

Board of Supervisors there to begin to examine alternative methods for 

protecting the area while shaping its growth. 

The Fairfax proposal cites three continuing land use situa-

tions, the effects of which land banking could ameliorate (Fairfax 

County Office of Research and Statistics, 1973): 

1 ? 

1. To control ballooning land price inflation which has the 

unpleasant effect of retarding growth in middle- and low-income housing 

and in small, commercial districts 

2. To serve as another land use control tool which has the 

added advantage of being well-able to schedule growth 

3. To prevent urban sprawl while developing vacant, blight, 

slum, or undevelopable land inside the city and, at the same time, 

retarding unnecessarily high, speculative land costs which must be 

reflected in higher facility costs 

Public land acquisition is not a new concept in Fairfax 
County, as it 

. . . has had a policy of . . . land acquisition for public 
use for many years. . . . Some parcels were deeded to the 
County by developers who reserved land for public use such 

13 
The problem Fairfax County faces with rampant land specula-

tion is noted by the fact that over the past three years lahd prices 
there have soared by 50 percent. 
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as parks, utility lines and other uses. Other parcels are 
historic sites owned by the county. (Fairfax County Office 
of Research and Statistics, 1973) 

The total supply of land held by the county is 11,824 acres of which 

almost one-half (5,552 acres) is vacant land. The value of parkland 

is noted in these holdings, as 3,677 acres are either owned by the 

Park Authority or are public open space or parkland. 

The county officially adopted the land banking proposal on 

October 9, 1973 when it approved the funding for the project (Fairfax 

County Board of Supervisors, 1973). To date, they have not enunciated 

a definitive policy for either acquisition or disposal of the land 

(although it is conceded that disposal may well be at least five to 

ten years in the future). Of particular significance, then, is the 

fact that such activity has officially begun in the United States as 

an approved policy of a public entity. 

Further south, another Virginia body has had a long-range land 

acquisition and holding activity in practice as a means of shaping 

development and providing building sites for public facilities. In 

Richmond, acquisition of sites for development and sale to private 

interests is not an official policy at this time. However, officials 

here may be very carefully watching the activities in Fairfax County 

to see if such private development is feasible (Shoup and Mack, 1968). 

The city, in 1949, began to acquire property which was being 

readied for private construction if that property was designated on 

the master plan for some future public use. This ordinance was devised 

to enable the city to block construction and subsequent higher land 
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costs on land planned for its future use. It was envisioned only to 

prevent such new private construction. 

In 1951, acquisition efforts throughout the city were 

centralized in the City Real Estate Agency. Under this arrangement, 

all building permit applications in excess of $1,000 are reviewed to 

determine whether the proposed building site is located on land 

designated in the master plan for future public use. If the proposed 

construction will conflict with future public facilities, then 

purchase will normally occur. 

The activities here differ from pure land banking in that the 

advance land acquired is specifically intended for public development, 

and no thought is given to resale for later private development. 

Although land banking is not the goal here, saving public dollars is 

a proven benefit (Shoup and Mack, 1968). The future acquisition pro-

vides desirable building sites for the city at a cost well below what 

contemporary land prices would dictate for smaller properties. 

In New York, the Urban Development Corporation (UDC) was 

created by the legislature in 1968 with the vigorous backing of 

Gov. Nelson Rockefeller. The UDC is, perhaps, the largest and strongest 

This does not preclude resale to private interests if the 
intended public use is later changed, erasing the public need for 
the land. As one report notes: 

"The financial results of acquiring sites later not needed 
is mitigated for the city by the fact that the city has 
authority to sell any land it has acquired in advance of 
needs which do not materialize. The city may even make a 
profit on land sold if the appreciation and rental income 
outweigh the interest cost and lost taxes" (Shoup and Mack, 
1968). 
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regional planning agency yet created in the United States. It is 

supposed to act as a catalyst to spur development in residential, 

conmercial, and industrial areas. To carry out its mission, it has a 

broad range of powers with the ability to coordinate its efforts, 

along with those of other state and public agencies, to help developers 

in carrying through desirable projects. Among the various powers 

given the UDC are the authority to override local ordinances and 

codes (an authority upheld recently in the case of Floyd v. New York 

Urban Development Corporation, N.Y. Supp. 2d, 1973) and the power to 

acquire property by condemnation. The eminent domain power is 

especially significant since one of the UDC's programs includes the 

assembling of large land tracts for future development and resale. 

UDC was begun by the state in order to aid developers. It 

was recognized that many developers were not in the financial or 

physical position to assemble large tracts of land or to reduce many 

of the legal obstacles to their prospective developments. The problems 

encountered by the developers are hopefully to be somewhat reduced 

through the UDC's efforts. However, the scope of UDC's activities 

places it in an enviable position for any long-term, comprehensive 

municipal planning. The Task Force on Land Use and Urban Growth 

(1973), after examining those activities and correlating them with 

the problems of current land use management, opined the theory 

. . . that governmental action be directed through new 
state agencies charged to assist and encourage desired 
development (especially large-scale development) and even 
to undertake it themselves. The agencies should, we 
believe, have a full range of powers to deal with problems 
of land assembly, as well as those of utilities, regulations, 
financing, and other needs. . . . There is . . . precedent 
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. . . in urban renewal statutes and programs which assigned 
a positive developmental role to local governments. 

They went on to mention that land banking, although potentially a 

publicly mistrusted activity, should serve as a positive means of 

directing growth while reducing costs to manageable levels. 

There is one area in America today where public land banking 

has been active for over ten years. On May 16, 1962, the Puerto 

Rican Legislative Assembly passed Act 13, S.B. 406, thereby establish-

ing the Puerto Rico Land Administration. The Assembly had found that: 

population density was increasing rapidly; low- and middle-income 

housing was becoming hard to find in the urban regions; urban sprawl 

was costing both the Commonwealth and municipal governments in terms 

of providing service to these areas; rising land prices cost both 

public and private sectors; and ". . . it is in the public interests 

to-avoid, as soon as possible, the excessive and disproportionate 

increase in the market price of land" (Act 13 of 16 May 1962). 

With such a preamble, the Act went on to give the Land 

Administration broad powers of planning, land purchase, land acquisi-

tion and holding, land development, and disposal. The purposes for 

acquisition were not specified beyond the general "public good" 

specification (Act 13 of 16 May 1962). Additionally, a quick-take 

clause (similar to that used by the U.S. Congress when establishing 

Redwoods National Park) was included which permits the Administration 

to take possession of condemned land before such land actually has 

been purchased. The method used allows the Land Administration to 
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place a "good faith" deposit with the court which will judicially 

determine the compensation to be paid for the land (Callies, 1968). 

The Land Administration set to work immediately. By August 

1962, it had drawn up a plan for the capital city area, San Juan, 

which included a vast program of acquisition for subdivision land. 

The ensuing condemnation procedures brought up the first significant 

challenge to Act 13's legality—a challenge which was finally resolved 

by the U.S. Supreme Court in 1968. In this landmark decision, the 

constitutionality of land banking in the United States was upheld 

(Commonwealth of Puerto Rico v. Rosso, 393 U.S. 14, 1968). 

Since the Act took effect, planners and developers throughout 

the Commonwealth have had many words of praise for its effect upon 

land development and prices. Although it has actively put government 

in the land business, most planners there feel that that is the proper 

decision: 

The Commonwealth Government has had to take some risks, to 
act when it was not completely certain of the results. 
When factory investment on the island seemed impossible, 
we built and operated several of our own factories, and 
then sold them to private enterprise. When investors were 
reluctant to take the risks of building hotels, we built a 
hotel and leased it to private enterprise. That hotel, 
incidentally, the Caribe Hilton, repaid its original 
$10 million investment in its first ten years of operation. 
(Santiago, 1968) 

The enthusiasm local citizens feel for this program is 

probably a significant factor in its continuing success. It should be 

recognized, however, that the program would not exist only because 

people there like it—it must also meet the goals it sets out to 

accomplish. In terms of attracting new industry or new developable 
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land, it is succeeding. As the Governor, Rafael Hernandez Colon, 

recently noted, over 185 United States manufacturers have made pre-

liminary application to locate in Puerto Rico in the past four 

months (Commonwealth of Puerto Rico, 1974). Obviously, land use 

alone has not been the only factor in their decisions; but the 

pragmatic and innovative methods used by the Land Administration must 

seem acceptable, if not attractive, to these industrialists, their 

employees, and their families. 



CHAPTER V 

LEGAL ASPECTS INVOLVED 

An earlier segment of this paper introduced the legal basis 

for land use control in the United States—the federal Constitution. 

The guarantees of the Fifth and Fourteenth Amendments are directed 

toward protection of the rights of private property owners; but, 

clearly, they also recognize the necessity for public guidance in many 

areas. These amendments make implicit the fact that the country will 

be growing and that public intervention in this growth may be a 

necessity. The guarantees of the aforementioned amendments are also 

included as parts of the constitutional rights in each state (United 

States Constitution, Article 6). It follows, then, that the consti-

tutional proscriptions of any state cannot violate the federal 

Constitution and, therefore, the rights applied in each state must be 

similar to those of its neighbors. 

Eminent Domain 

The Fifth Amendment specifically allows for the provision of 

public acquisition of property. Its applicability to federal and 

state governments was first challenged and enunciated almost one 

hundred years after its creation (see Kohl v. United States, 91 U.S. 

367, 1875; also, Grant, 1931). The application of this right is 

presently relayed to Texans under Article I, Section 17 of the Texas 

58 
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Constitution, which specifies that "no person's property shall be 

taken, damaged, or destroyed for or applied to a public use without 

adequate compensation being made. ..." The provisions of this pro-

tection were given judicial review by a court in the case of Maher 

v. Lasater (354 S.W. 2d 923, Tex. Sup. 1962). The court held that 

Section 17 "prohibits the taking of property for private use and 

operates as a limit on the power of the legislature, other govern-

mental agencies, and corporations." 

At this point, it should be noted that most court decisions 

in eminent domain questions have been examining only two areas—due 

process and just compensation. If the legal process involved has been 

correctly devised and properly applied, it will meet the due process 

proviso. If adequate compensation has been paid also, then the 

matter will have satisfied these constitutional constraints. This is 

the type of "hands-off" attitude voiced by the court since the urban 

renewal case of Berman v. Parker (348 U.S. 26, 1954) where Mr. Justice 

Douglas wrote: "In the present case, the Congress and its authorized 

agencies have made determinations that take into account a wide variety 

of values. It is not for us to reappraise them." The court thus 

announced that it would not become involved in the planning process, 

although it would examine the applicable public procedural questions. 

Advance Acquisition Through Eminent Domain 

The courts have held eminent domain operations to be a legal 

way for the public acquisition of land. In some cases, however, 

advance land acquisition has met varying degrees of success during 
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judicial review. The question of the legality of advance land 

acquisition via condemnation is important to the successful utiliza-

tion of land banking operations.^^ However, it is assumed that advance 

land acquisition through negotiated purchase is not a questionable 

activity. If a willing seller negotiates to sell his land to a public 

agency, there is little to stop the action unless the public agency is 

guilty of using funds which were statutably committed elsewhere. The 

only real question here is whether eminent domain action may be used 

to acquire land in advance of use in order to meet a perceived public 

need. 

A court in Florida has noted that it is the duty of public 

officials to look to and plan for the future. In the case entitled 

Carlor Company v. City of Miami (62 So. 2d 987, Florida 1953, cert. 

denied, 346 U.S. 821, 98 L. Ed. 347, 1953), the court upheld advance 

land acquisition because it was an expected, lawful duty of public 

administrators to look ahead of present development. The challenge 

here had been that land acquired for an airport had not been so used 

in seven years and was, therefore, illegally acquired. Apparently, 

the courts felt that a seven-year holding period for a perceived 

public use was not overly restrictive to private property owners. 

15 It is hoped that condemnation proceedings will rarely be 
used during land bank operations, but the use of such activity must 
be allowed if land banking is to be pursued. Such a power is avail-
able, for example, to the UDC; but, in three and one-half years, it 
has never had to be used (Task Force on Land Use and Urban Growth, 
supra.). Having to often resort to eminent domain proceedings would 
reduce the effect that land banking's operations should have upon 
development. Overuse of this power might be an indication that the 
planning process was either too slow or misdirected. 
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The courts have not given blanket approval to advance land 

acquisition. The courts have refused to condone such land condemna-

tions when it involved situations where the need was only probable 

and for some remote, indefinite or speculative time (see State v. 

0.62033 Acres of Land. 112 A 2d 857, Del. 1955; and State v. City of 

Euclid. 130 N.E. 2d 336, Ohio 1955). The Michigan Supreme Court was 

especially adamant about refusing to approve advance land acquisition 

where it was not closely joined to a thorough, comprehensive plan. 

In Board of Education v. Baczewski (340 Mich. 265, 65 N.W. 2d 810, 

Mich. 1954), the Board had attempted to acquire land for possible school 

sites which might have been constructed thirty years hence. It may not 

have been the time factor which upset the court so much as the fact 

that little planning had been done. As Donald Shoup (1968) mused, 

"One wonders whether the court would have been impressed if the action 

had been demonstrated to be consonant with a long-range, comprehensive 

development plan." 

From these examples, one is led to the fact that advance land 

acquisition is a legal, acceptable adjunct to community planning and 

development. Specious or insufficient planning, however, may doom 

some such acquisitions. 

Urban Renewal 

Urban renewal legislation has played a significant role in 

public urban land development. Much of this activity at the local 

level stems from the Federal Housing Act of 1949 (42 U.S.C.A.), which 

began funding towns which needed help in redeveloping some sections 
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of their communities. An example of Congressional emphasis, as it 

potentially relates to land banking, is indicated in this excerpt 

from the Open Space Land Law of 1961 (42 U.S.C.A. Sec. 105[b]), which 

encourages land acquisition by local governments "to help curb urban 

sprawl and prevention of urban blight and deterioration, to encourage 

more economic and desirable urban development, and to help provide 

necessary recreation, conservation and scenic areas." 

New York allows land acquisitions when the land and its 

environs are so blighted as to prevent further and/or desirable 

development. The enabling legislation did not clearly spell out what 

"blighted land" included; but in Cannata v. City of New York (182 N.E. 

2d, 39s, Court of Appeals New York, 1962), the legal conditions for 

such acquisitions were defined. 

The Illinois Legislature was more explicit in defining areas 

suitable for public acquisition. Conservation areas were defined as 

parcels 

. . . of not less than 160 acres in which the structures in 
50 percent or more of the area are residential, having an 
average of thirty-five years or more. Such an area is not 
yet a slum or blighted area as defined in the Blighted Areas 
Redevelopment Act of 1947, but such an area by reason of 
dilapidation, obsolescence, deterioration, or illegal use 
of individual structures, overcrowding of structures and 
community facilities, conversion of residential units into 
nonresidential use, deleterious land use or layout, decline 
of physical maintenance, lack of community planning, or any 
combination of these factors may become [italics mine] such 
a slum or blighted area. (Illinois Revised Statutes, 1953, 
Chapter 67 1/2, para. 91.10) 

This act does not establish land banking operations, but one of the 

goals of land banking--encouraging proper development through public 
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land acqulsltlon—1s allowed. The act was tested 1n People ex. rel. 

Gutknecht v. Clty of Chlcaao (3 111. 2d 539, 121 N.E. 2d 791, 1954) 

where the court declared that "the prevention of slum and blighted 

areas 1s a publlc use and a publlc purpose." 

In Texas, the Urban Renewal Act (Vernon's Annotated Clvll 

Statutes, Artlcle 1269) bestows some wide powers on munlcipallties 1n 

order to correct and prevent slums. As deflned by the act, houslng 

projects Include not only the houslng units themselves, but also 

. . . bulldlngs, land, equipment, facilities, and other 
real or personal property for necessary, convenient, or 
deslrable appurtenances, streets, sewers, water servlce, 
parks, slte preparatlon, gardenlng, administrative, 
coiTiTiunlty, health, recreational, educational, welfare, or 
other purposes. 

In determlnlng the scope of the power given by thls law, the Texas 

Supreme Court adhered to the same "hands-off" poHcy whlch was 

dellneated 1n the Berman case. The 1959 sult of Davis v. City of 

Lubbock (326 S.W. 2d 699, Tex. Sup. 1959) found the court revealing 

Whatever may be the nature of a declslon that a partlcular 
area 1s a slum, . . . 1t 1s qulte clear that a decislon 
that 1t 1s a slum area under the definition 1s a declsion 
of a questlon of pure publlc policy. It is a declsion that 
the condltlons 1n the area for any one or all of the reasons 
enumerated . . . make the area one whlch is detrimental to 
the publlc health, safety, morals or welfare of the city. 

From thls declslon, then, one can Infer "that the agency has 

broad leeway 1n selectlng an area for urban renewal and classifying 

1t as 'slum, bllghted'" (Elchelbaum and Lockhart, 1970). This would 

seem to be as broad an Interpretatlon as mlght be required to enforce 

advance land acqulsltlon 1n Texas. 
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Even broader application of the slum or blighted area defini-

tion was issued in a San Antonio case. The trial of Toudouze v. Urban 

Renewal Aqency of San Antonin (Tex. Civ. App., San Antonio, 1966) 

found the court approving the condemnation of some property which was 

not itself slum or blighted, but was in an area which was so classified 

(a striking similarity to the Berman case). In fact, the case is a 

landmark decision, in that not only was the "50 percent or over" rule^^ 

overlooked, but the court relied totally upon a "substantial evidence" 

rule. The "substantial evidence" rule, as is now in effect in Texas 

courts, merely compels the interested agency to provide substantial 

evidence to support its contentions. If the Toudouze case is to be 

a guideline for that rule, it would appear that the burden of proof on 

the agency is small, indeed. 

There is an aside to the use of urban renewal lands as the 

Texas courts interpret them. The lands acquired for urban renewal 

purposes must not be allowed to return to their previously deteriorated 

conditions. In evaluating provisions of the Urban Renewal Act, the 

Court of Civil Appeals held that: 

Under the Act, the property may not simply be resold for 
private use; it must be sold subject to the restrictions 
and convenants which are designed to insure that the plans 
for renewal will be carried out and that the slum condi-
tions will not recur within the foreseeable future. 
(Atwood V. Willacy County Navigation District, 271 S.W. 
2d 137, 1954) 

Many courts will not approve a condemnation for urban 
renewal unless it can be proven that 50 percent or more of the area is 
in slum or blighted conditions. In some cases--as, for example, the 
Davis case,--the requirement may even be higher (in the Davis case, 
the area was almost 80 percent slum or blighted). 
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Disposal of Public Property 

It is generally held that the public has the right to dispose 

of its property in any manner which is consistent with the public 

9°°^ (Beistline v. City of San nipgn, 256 F 2d 421, 1958). Questions 

are occasionally raised, however, over the disposition of public lands 

which had been condemned in behalf of the public. There must be a 

recognition that the public agency involved acted capriciously or 

fraudulently before the courts will not allow such lands to later be 

""esold (Starkey v. City of Philadelphia, 397 Pa. 512, 156 A 2d 101, 

1959), in which case those lands can be returned to the original 

owner. 

Once land has been taken by eminent domain, it becomes the 
property of the local government in fee simple and may be 
treated as any other city (or county) property for use, 
for conveyance, or for any other purpose. Local govern-
ment's right to shift the use of the acquired land from 
one public purpose to another is clear. Government has 
the right to alienate freely any excess property condemned 
for a public purpose. It also has the right to sell to 
private persons, and at a profit, any land originally taken 
for a public purpose and which is no longer necessary. The 
only limits placed on this municipal right are that there 
must have been no fraud or gross abuse in the original 
taking and that planned future use for public purposes was 
the true reason for the original taking. (Shoup and 
Mack, 1968) 

Mr. Shoup and Ms. Mack touched upon two significant areas in 

that brief statement. If a warranty deed is executed and includes 

allowances for specific uses for the land being sold (in the manner 

of deed restrictions or restrictive covenants), the courts will 

normally uphold the sanctity of such deeds as they would for any 

contract. The other area is whether the land so acquired was acquired 

properly and for public purpose. 
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One notable Texas case addressed itself to both issues 

(Vilbiq V. Housinq Authoritv of the City of Dallas, 287 S.W. 2d 323, 

1955). In 1952, the Dallas Housing Authority acquired thirty acres of 

land from the Vilbig family. The transaction was completed through a 

negotiated purchase but with the threat of condemnation acting as a 

potential move by the Authority. At a later date, the Authority found 

that, although it had acquired the property, it did not require it for 

housing, so the land was offered for sale on the open market. Vilbig 

sued to recover his property but was unsuccessful, as the court 

determined that the acquisition process had been proper. Vilbig 

contended that he sold because he thought housing was to be the future 

use of his land, and now the land was available for commercial develop-

ment. He felt that since this new use was allowed, he should get his 

land returned; but the court said that he had executed a warranty deed 

with no restrictions and could not, therefore, expect return of the 

property. 

The court continued that, although the Housing Authority had 

erred in acquiring the property, the time to have objected was in a 

condemnation proceeding which had not been requested. The court 

noted Vilbig's contention that such a hearing probably would have kept 

the Authority from acquiring this property because of the insufficient 

planning extant at that time. However, in this instance, no malice 

or fraud was found on the part of the Authority. Without a challenge 

in a condemnation suit, the activity was properly done. This decision 

confirms public agencies' right to purchase, through negotiation, land 

in advance of a proven need. 
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One of the fundamental activities for land banking operations is 

the advance acquisition of land which, if need be, might be purchased 

only after eminent domain action. In the Vilbig case, the court seemed 

to feel that such advance acquisition would have been approved even if 

the action had been contested. In rejecting the Vilbig plea, the court 

relied upon its former ruling in the case of Housing Authority of the 

City of Dallas v. Higqinbotham (135 Tex. 158, 143 S.W. 2d 79, 1940) 

where it had noted: "The law is well established in this state that 

where the power of eminent domain is granted, a determination by the 

condemnor of the necessity for acquiring certain property is conclusive 

in the absence of fraud." In arriving at that conclusion, the court 

relied upon the Housing Authority's enabling legislation which speci-

fies: 

An Authority shall have the right to acquire by the exercise 
of the power of eminent domain any interest in real property, 
including a fee simple title thereto, which it may deem 
necessary for its purposes under this Act after the adoption 
by it of a resolution declaring that the acquisition of the 
real property described therein is necessary for such 
purposes. (Article 1269K, Section 12, Vernon's Annotated 
Civil Statutes) 

If a public agency with condemnation power resolves that 

acquiring a parcel of property is necessary for it to perform its 

duties, the courts will not stand in the way. The primary concern 

tô the court must be whether the action violated due process and 

whether malice or fraud was evidenced in the taking action. 

In an earlier case, an Amarillo court defined the Authority's 

responsibility in a condemnation hearing: 

Action is not arbitrary or capricious when exercised 
honestly and upon due consideration, where there is room 
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for two opinions, however much it may be believed that an 
erroneous conclusion was reached. (Webb v. Dameron, 
Tex., 219 S.W. 2d 581, 1952) 

The Public Purpose 

One of the possible stumbling blocks over advance acquisition 

for land banking centers around interpretation of the terms "public 

purpose" and "public use." Many states' enabling legislation for 

eminent domain procedures specifically states the reasons for such 

proceedings. If either public purpose or public use cannot be proven 

in court, there is no basis for the states to take private property 

through eminent domain. 

Briefly put, public use is a specific use to which a piece of 

property will be put (e.g., some land may be condemned specifically 

for the public use as a highway right-of-way). A public purpose is 

somewhat more vague, and this is generally the manner employed when 

urban renewal condemnations are taken. A public purpose requirement 

is simply an assurance that land taken is for the benefit of the 

public and is a guarantee that this land is not taken merely to be 

given to another private citizen. This does not preclude the public 

agency from taking such land for a public purpose (as urban renewal) 

then, after either holding the land or developing it or otherwise 

using the property, selling it to a private buyer. 

Many state constitutions have specified exactly what public 

uses or purposes are allowed, thereby making the application of 

eminent domain actions easier. Some states are deliberately vague, 

.thus allowing their agencies to evolve their own standards and 
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justifications for condemnation. In Idaho, some specific uses are 

enumerated where public involvement is appropriate, but the same 

constitution continues: 

• • • a"y other use necessary to the complete development 
of the material resources of the state, or the preserva-
tion of the health of its inhabitants, is hereby declared 
to be a public use, and subject to the regulation and 
control of the state. (Idaho Constitution, Article 1, 
Section 14, 1890) 

Perhaps the most definitive, contemporary definition of the 

scope and interest of the public was given by the Supreme Court in 

its decision of the case Berman v. Parker (348 U.S. 26, 1954): 

Public safety, public health, morality, peace and quiet, 
law and order--these are some of the more conspicuous 
examples of the traditional application of the police 
power to municipal affairs. Yet, they merely illustrate 
the scope of the power and do not delimit it. 

The concept of the public welfare is broad and 
inclusive. . . . The values it represents are spiritual 
as well as physical, aesthetic as well as monetary. It is 
within the power of the legislature to determine that the 
community should be beautiful as well as healthy, spacious 
as well as clean, well-balanced as well as carefully 
patrolled. . . . If those who govern the District of 
Columbia decide that the nation's capital should be 
beautiful as well as sanitary, there is nothing in the 
Fifth Amendment that stands in the way. 

Once the object is within the authority of Congress, 
the right to realize it through the exercise of eminent 
domain is clear. For the power of eminent domain is merely 
the means to the end. 

The court thus went on record as supporting a broader interpretation 

of the public's welfare and interest. The role it took in this 

arena was furthered by its decision in the case of Commonwealth of 

Puerto Rico v. Rosso (393 U.S. 14, 1968) where it took aim at 

old-fashioned thinking. In upbraiding a lower court for its decision, 

the Supreme Court held that: 
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. . . the concept of . . . strict limitations upon govern-
mental authority and the preservation of exclusive private 
property rights in the face of common need and good were 
stale and characteristic of yesterday's ideas. (Callies, 
1968) 

This should not imply that any public request for land makes 

the request valid. In both the Berman and Rosso cases, the public 

need was clearly proven by virtue of either correction or prevention 

of slums or inadequately developable areas. As the Texas Supreme 

Court noted, "Mere declaration by the government cannot change a 

private use or purpose into a public use or purpose" (Maher v. Lasater, 

supra.). However, the courts appear to be in the process of 

re-evaluating older interpretations of the public purpose doctrine. 

One research team examining this question reached the conclusion: 

The trend is to expand the concept to permit broader under-
takings in accordance with needs resulting from increased 
urbanization. In order to bring a land bank within the 
meaning of public purpose, one would probably argue that 
all of the bank's purposes are public. As in the case of 
urban renewal, the holding of land and its purchase and 
resale by a public land bank are obviously for a public 
purpose where the end in view is to improve the physical 
organization of urban life. (Letwin et al., 1969) 

In view of the court's interpretation of the duties of public 

officials for future planning (see the Carlor case), the court does 

not allow unimpeded condemnation for lands not reasonably anticipated 

for development: 

A future hope based on speculation is not sufficient to 
justify the taking of private property in a condemnation 
proceeding, but a condemning authority may consider 
those demands which may be fairly anticipated in the 
future. (Rueb v. Oklahoma City, 435 P. 2d 139, Okla-. 
1967) 
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The phrase "fairly anticipated in the future" may be a burden to some 

municipal planners, but it also allows land banking an added opportunity 

1n that it can create developments and anticipated future urban 

requirements. 

The court, in the Gutknecht case, enunciated two significant 

dictums, both of which stemmed from a legislative determination of a 

valid public purpose. The court declared: 

We are aware of no constitutional principle which paralyzes 
the power of government to deal with an evil until it has 
reached its maximum development. . . . Legitimate use of 
governmental power is not prohibited because of the 
possibility that the power may be abused. 

Later, it proclaimed what may become land banking's most useful 

endorsement: "The prevention of slum and blighted areas is a public 

use and a public purpose" (People ex. rel. Gutknecht v. Chicago, 

supra.). Such a decision, coupled with the liberal definition of 

slum and blighted areas (a definition which allows the assembling of 

parcels of land too small to be adequately developed), opens the legal 

door for land banking. 

A New York court determined that: 

. . . an area does not have to be a "slum" to make its 
redevelopment a public use, nor is public use negated by 
a plan to turn a predominantly vacant, poorly developed 
and organized area into a site for new industrial build-
ings. (Cannata v. City of New York, supra.) 



CHAPTER VI 

CONCLUSION 

This study has uncovered many examples of land banking opera-

tions in existence around the world. Advance land acquisition is 

widely practiced in the United States. Additionally, at least three 

public entities are practicing land banking in areas as far-removed 

as Boston (Letwin et al., 1969) and Puerto Rico. It appears, then, 

by virtue of both geographical and chronological applications of land 

banking, that the activity has been found to be reasonable, acceptable, 

and feasible for aiding urban growth. Whether it can be applied to 

Texas is yet undetermined. 

In terms of economic costs, there is no detailed examination 

yet uncovered as might be aimed toward the state. Acquisition of 

land through tax foreclosures remains a possibility, although one should 

not expect to acquire any amount of significant size to be utilized by 

a land bank. Similarly, tax foreclosed land has only a remote possi-

bility of lying directly in the area where the land bank might be 

directing its growth. 

Outright purchase of the land in fee simple is the desired 

and probable method for a land bank. One investigating team doing 

basic research into this question concluded that: 

. . . urban land banks for even the largest metropolitan 
areas today would not be financially out of reach. • The 
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maximum investment required for a land bank to control the 
outward development of a metropolitan area now containing 
about 2,500,000 people appears to be on the order of 
$250 million, and there is reason to suppose that the 
bank might make a considerable impact with an investment of 
half that amount. The capital per city dweller—if one 
extrapolates from our admittedly preliminary findings on 
this score--would run on the order of $100 in any large 
metropolitan area today. These capital requirements are 
clearly not out of reach. If our estimates are reasonably 
accurate, the total investment needed to establish peripheral 
land banks around all American cities would add up to an 
amount in the vicinity of $10 billion. (Letwin et al., 1969) 

There have been some arguments advanced which hold that taking 

these lands off tax rolls might bankrupt the very communities which 

are trying to benefit by this action. Such thinking is specious in 

that advance land acquisition—as, for example, Richmond has been 

practicing—normally puts the land to some other use while the holding 

action is in force. Lands so acquired are leased out, normally for 

grazing or other compatible uses, thereby providing both a source of 

revenue to make up the tax loss. Normally, in fact, these lands pro-

vide enough to more than "pay the taxes" and have enough left over to 

aid in the debt servicing of bonds which may have been issued to pay 

for the land (Clawson, 1971). 

The legal issues involved with land banking do not present 

any insurmountable problems in Texas. As the cases presented 

indicate, once the legislative body makes a determination that land 

banking is a public purpose, there is nothing in the present Texas 

Constitution nor in the Federal Constitution which would prohibit it. 

There is a trend—illustrated by examining the Higginbotham, Vilbig and 

Toudouze cases--that the courts in Texas are begining to assume a 
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broader view of the public use/purpose doctrine (Callies, 1968). The 

Texas Supreme Court announced this trend by stating that the "... 

court has adopted a liberal view concerning what is or is not a public 

"^®" (Housinq Authoritv of the Citv of Dallas v. Hiqqinbotham, supra.).^^ 

This court's interpretation of public purpose was even broad enough to 

uphold a tax levied solely to support a municipal band (Goodnight v. 

City of Wellinqton. 118 Tex. 207, 13 S.W. 2d, 1927). 

The court's discretion was further demonstrated by its 

declaration of an implied public use or purpose. In examining legis-

lative motives for creating Housing Authorities, it noted: 

The legislature did not say that the clearance of a slum and 
construction of a low-rent housing project is a public use 
and purpose, nor did the legislature say that slum clearance 
and a low-rent housing project in the same place is a public 
use and purpose. It is apparent from the act that the 
legislature intended to include both slum clearance and the 
providing of safe and sanitary dwelling accommodations for 
persons of low income to be public uses. (Housing 
Authority of the City of Dallas v. Higginbotham, supra.) 

This does not mean that a legislative declaration of intent 

when establishing land banks is unnecessary. A declaration of intent 

which is broad enough to state the public purposes of such land 

banks would probably aid in avoiding much possible litigation. 

There remains only the social or political question to be 

answered--Should government get involved in public land development? 

This question cannot be readily answered, but it is cogent to the 

In pursuing this trend, the Texas court is merely restating 
the doctrine of protection of public values and prevention of public 
harm resulting from misuse or abuse of environmental resources. This 
position has been expounded by the United States Supreme Court in such 
cases as Berman v. Parker, Commonwealth of Puerto Rico v. Rosso, and 
Aii^t V. Marinette County (56 Wis. 2d 7, 201 N.W. 2d 761, 1972). 



75 

discussion to point out that local governments may not long be able 

to afford not to become involved in public land development if they 

are to meet their public responsibilities. The skyrocketing costs of 

land affect the public pocketbook as much as the private. Additionally, 

there is a recognized responsibility for the community to attempt to 

provide housing areas for all segments of society, not simply the 

upper-income groups. Finally, urban sprawl costs the taxpayers when 

facilities or services must be added long before they had been 

programmed. 

Government involvement in the private economy is not a new 

concept (the Tennessee Valley Authority and the Atomic Energy 

Commission are two prime examples). In terms of land, government is 

the largest landowner in the United States. This policy is not 

quickly changing, either (despite the Public Land Law Review 

Commission). Between 1911 and 1955, for example, almost 50 million 

acres were added to the federal government's landholdings alone 

(Letwin et al., 1969). Similarly, land disposal operations ranging 

from land grants through sales and homesteads have long been a part of 

our heritage. 

There is a basic mistrust in the decisions made by public 

policymakers. When they err, it costs the taxpayers (e.g., the C5-A 

fiasco). The question of whether human foibles, either deliberate 

or accidental, will be acceptable to Texans working to solve urban 

problems remains unanswered for now. 
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Land banking in Texas will not be a panacea to all urban 

planning ills (e.g., it cannot remedy existing urban land dis-

harmonies); but it is feasible. It can go far in preparing desirable 

urban development at a reduced cost, providing lower cost urban land 

for both the public and private sectors of the economy, insuring 

long-term compatible land uses, and scheduling development in the 

urban environment. 
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