Originalism and Indians
M. Alexander Pearl*
Indian tribes, in the context of US. constitutionaltheory, do notfit. They are an anomaly
in American governmental structure. Tribalgovernments exist today within the constitutional
frameworkof the UnitedStates only by virtue ofacrobaticdisplaysof rhetoricallegal reasoning
andmythologized interpretationsofhistory. Originalisttheory canprovide a clear exitfrom the
inconsistenciesand inaccuraciesunderlyingthe foundation offederal Indian law.
Typically, scholars embracingan originalistposition are thought of as conservative. A
conservativeposition is typically associatedwith opposition to tribalsovereignty. In contrast to
those traditionalviews, I argue that an originalistview of the Constitution can produce a very
different constitutional understandingof Indian tribes that supports a robust construction of
tribalsovereignty. Today, a number of originalistsoccupy seats on the UnitedStates Supreme
Court, but their respective records on Indian law decisions are distinct. To advance an
originalist constitutional theory supportive of meaningful tribal sovereignty, this Article
compares thejurisprudenceofJustice Thomas andJustice Gorsuch with respect to Indian law.
These two Justices, supposedly cutfrom the same originalistcloth, provide aperfectopportunity
to criticallyexamine the complexities of originalismas applied to Indian tribes.
I offer a new originalistvision offederal Indian law and tribal sovereignty and suggest
itfits squarelywithin the jurisprudenceofJustice Gorsuch. I also contend that JusticeThomas's
recordon Indian law reflects anti-originalistprinciples by reaffirming longstandinghistorical
misconceptions of the fundamental precepts of the United States and applying contemporary
definitions to constitutionalterms. I end by identifying the longstandingfederal Indian law
principlesthat arefundamentally inconsistentwith this view
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sovereign nations."
-Justice

Neil M. Gorsuch'

"[T]he time has come to reexamine the premises and
logic of our tribal sovereignty cases."
-Justice Clarence ThomaS 2

1.
Confirmation Hearing on the Nomination of Hon. Neil M Gorsuch, to Be an
Associate Justice of the Supreme Court of the United States Before the S. Comm. on the
Judiciary, 115th Cong. 201 (2017) (statement of Judge Neil M. Gorsuch) [hereinafter Gorsuch
Confirmation Hearing].
2.
United States v. Lara, 541 U.S. 193, 214 (2004) (Thomas, J., concurring).
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INTRODUCTION

Indian tribes, in the context of U.S. constitutional theory, do not
fit. They are an anomaly in American governmental structure. Tribal
governments exist today within the constitutional framework of the
United States only by virtue of acrobatic displays of rhetorical legal
reasoning and mythologized interpretations of history. Originalist
theory can provide a clear way out of the inconsistencies, inadequacies,
and inaccuracies that underlie the foundation of modem federal Indian
law.
Typically, scholars embracing an originalist position are thought
of as conservative. 3 A conservative position is typically associated with
opposition to tribal sovereignty. In contrast to those traditional views,
this Article argues that an originalist view of the Constitution can
produce a constitutional understanding of Indian tribes that actually
supports a robust construction of tribal sovereignty. At the outset,
originalism can mean a variety of things. The landscape of originalist
theory involves a history of evolution, intellectual warfare, and the
development of factions. Sorting through this history, fascinating as it
may be, is not the ambit of this Article. Instead, by relying upon
longstanding giants of originalist theory, this Article demarcates the
lines of agreement and dispute and explains the basis for distinguishing
the theoretical vision of originalism from its opponent: living
constitutionalism. Given that a number of originalists occupy seats on
the United States Supreme Court today, this effort to excavate their
originalist theoretical positions is worthwhile. The respective records
of these Justices regarding Indian law could not be more differentthereby exhibiting the deep rifts among originalists that ultimately
produce wildly different views of the United States and our law.
Indian tribes predate the Constitution and European colonizers,
and they of course still exist today. This presents a significant difficulty
for harmonizing history with constitutional design, meaning, and text,
especially when the constitutional references to Indian tribes are
minimal. Despite the Constitution's minimal mentions, Indian tribes
have played a significant role in the development-both in warfare and
in law-of the United States. Therefore, a thorough analysis of how

3.

Lawrence B. Solum, Faith and Fidelity: Originalism and the Possibility of

ConstitutionalRedemption, 91 TEX. L. REv. 147, 148 (2012).
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the Constitution treats them is warranted, but lacking, in legal
scholarship.'
Federal Indian law is under-theorized in the context of originalism.
I seek to address that problem here. I argue that an originalist view of
the Constitution does not render Indian tribes irrelevant, nor does it
require the total erasure of tribal sovereignty. Instead, I contend that
originalism actually provides a basis to advance a strong vision of tribal
sovereignty and an exceptionally limited federal role in tribal
communities.
To advance an originalist constitutional theory supportive of
meaningful tribal sovereignty, this Article compares the jurisprudence
of Justice Thomas and Justice Gorsuch in light of their ample records
on originalism and Indian law. In particular, their positions on key
administrative law concepts paint a stark picture of their respective
originalist philosophies-and they generally hold the same position.
Their records on Indian law, however, are drastically different,
demonstrating the significant ravines that exist among originalists with
regard to originalist theories. Thus, these two Justices, supposedly cut
from the same originalist cloth, provide a perfect opportunity to
critically examine how originalism can be applied to Indian tribes.
This Article proposes a new originalist vision of federal Indian
law and tribal sovereignty that fits squarely within the jurisprudence of
Justice Gorsuch. As a judge on the Tenth Circuit, then-Judge Gorsuch
had ample opportunity to consider cases involving Indian tribes, tribal
sovereignty, and the contemporary expression of sovereignty. His
record reflects a clear acknowledgement of, and respect for, tribal
sovereignty. In stark contrast, Justice Thomas's record on Indian law
reflects an anti-originalist understanding of the Constitution that
reaffirms longstanding historical misconceptions of the fundamental
precepts of the United States and applies contemporary understandings
to constitutional language. Not all originalists are the same: while
4.
Required reading for any thoughtful examination of this issue includes scholars
like Matthew L.M. Fletcher and Gregory Ablavsky. Fletcher is among the most influential
Indian law scholars in history, whose work provides a uniquely indigenous perspective, which
has been, up until his arrival, embarrassingly absent. See, e.g., Matthew L.M. Fletcher,
PreconstitutionalFederalPower, 82 TUL. L. REv. 509 (2007). Ablavsky's work powerfully
argues for more carefully construing historical sources of meaning, the role of historical context
at the time of the founding, and how we give meaning to the limited constitutional provisions
applicable to Indian tribes. See, e.g., Gregory Ablavsky, Beyond the Indian Commerce Clause,
124 YALE L.J. 1012 (2015) [hereinafter Ablavsky, Beyond the Indian Commerce Clause];
Gregory Ablavsky, The Savage Constitution, 63 DUKE L.J. 999 (2014) [hereinafter Ablavsky,
The Savage Constitution].
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Justice Thomas has not been friendly to tribal interests thus far, this
does not mean that Justice Gorsuch, or any other originalist, will be the
same.
The theory I offer has consequences that are widespread and
significant in equal measure. I illustrate the major principles of
longstanding federal Indian law that are fundamentally inconsistent
with this view. I provide an alternative landscape of the present day
and imagine what federal Indian law and constitutional law might look
like if this view were to prevail. Finally, I argue that Indian country
advocates should formulate an originalist theory that recognizes
meaningful tribal sovereignty authorized in a constitutional sense.
This Article proceeds in three parts. In Part II, I prepare the
theoretical map for conceptualizing what is meant by the term
"originalism." I set forth the various originalist theories of the
Constitution and identify fundamental guiding principles of
originalism, points of disagreements, and the factions that have
developed over the decades. While not a comprehensive examination
of their respective philosophies, Part II briefly addresses aspects of
Justice Thomas's and Justice Gorsuch's jurisprudence that demarcate
their originalist views with regard to certain areas of the law, primarily
using the area of administrative law for exhibition. In Part III, I provide
a review of federal Indian law doctrine. I then examine the Justices'
respective Indian law records and contrast them. Finally, in Part IV, I
offer an originalist vision of Indian tribes, which recognizes a robust
sovereignty by drawing upon the scholarship of Matthew L.M. Fletcher,
Gregory Ablavsky, and others.
II.

ORIGINALISM

Scholars have described "originalism" in myriad ways by what it
does and does not include.s Jamal Greene has called it "an inconstant
term."6 Some scholars have analogized it to communities who have
splintered off into warring groups, each proclaiming to be "the right"
or "the true" group.' Other scholars have suggested that the term
"originalism" has become so watered down that it has abandoned its
5.
Lawrence B. Solum, What Is Originalism? The Evolution of Contemporary
Originalist Theory, in THE CHALLENGE OF ORIGINALISM: THEORIES OF CONSTITUTIONAL

INTERPRETATION 12, 12-13 (Grant Huscroft & Bradley W. Miller eds., 2011).
6.
Jamal Greene, Selling Originalism,97 GEO. L.J. 657, 661 (2009).
7.

James E. Fleming, The Inclusiveness ofthe New Originalism,82 FORDHAM L. REV.

433, 435 (2013).
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initial theoretical endeavor.' This Part seeks not to assess these claims
but instead to provide a faithful narrative of what has come to pass in
the theory of originalism.
A.

History andEvolution of Originalism

The concept of an "original meaning" to the Constitution has
existed, at least in academic record, since the 1930s.9 Paul Brest is
widely recognized as having coined the term in the 1980s. He wrote,
"By 'originalism' I mean the familiar approach to constitutional
adjudication that accords binding authority to the text of the
Constitution or the intentions of its adopters."" As Lawrence Solum
points out, the possibility of fracture among originalists was born into
originalism due to the disjunctive focus on "textualism or
intentionalism."l 2
Greene provides a methodical historical account of originalism's
rise to fame in popular, judicial, and academic circles." He has
characterized the normative argument for originalism in this way,
although he disagrees with it:
Originalism relies on the notion that an interpretive anchoring at a
particular historical moment inheres in the fact that the Constitution was
indeed written down and ratified at a particular point in time. Unlike
background assumptions, unspoken values, shared political culture,
social movement output, or other candidates for the embodiment of our
fundamental rights and governmental structure, a written document
invites comparison to a contract. Its reduction to writing seems to resist
open-ended and evolving interpretation in favor of sober interpretive
fixation on the understandings of the parties at the time of contracting.14
Originalism developed as an attempt to discern the original
"intention of the Framers" as the basis for guiding constitutional
inquiry and obtaining an objective answer to constitutional questions."
Fidelity to the Constitution is an oft-cited, and pithy, turn of phrase
Id at 436-38.
8.
Solum, supra note 5, at 13.
9.
10. See Paul Brest, The Fundamental Rights Controversy: The Essential
Contradictionsof Normative Constitutional Scholarship, 90 YALE L.J. 1063, 1064 (1981);
Paul Brest, The Misconceived Questfor the OriginalUnderstanding,60 B.U. L. REV. 204,204
(1980) [hereinafter Brest, The Misconceived Quest].
11.
Brest, The Misconceived Quest, supra note 10, at 204.
12.
Solum, supra note 3, at 149.
Greene, supra note 6, at 674.
13.
14. Id. at 665 (footnotes omitted).
Fleming, supra note 7, at 444.
15.
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designed to appear simple and efficient. Originalism can be divided
into "old" and "new" variants. "Old" originalists argued that fidelity
was owed to "the intention of the Framers or the concrete original
expected applications of the Framers and ratifiers."l6 Overtime,
originalist theory shifted its focus from the intention of the Framers
to the understanding of those who ratified the Constitution-thereby
incorporating a popular sovereignty aspect to originalism. 17
Academic challenges to this approach, called original intentions
originalism, criticized the difficulty of ascertaining the intent of the
Framers and the ratifiers." This conceptual challenge is similar to
Justice Scalia's disregard for the utility of legislative history given the
speculative nature of discerning the intent of a single legislative voter
and the fact that many legislators may have different views of what
a single bill means.19 Few contemporary academics maintain the
original intention approach.20
Academic criticism ultimately led to the development of "new"
originalism.2 1 New originalists are loosely bound by fidelity to the
original public meaning of the Constitution's text. 2 2 In contrast to
original intention originalism, "public-meaning originalism ...
aim[s] ...
to recover the full communicative content of the

16.
Id Solum classifies Judge Bork, Justice Rehnquist, and Raoul Berger as original
intentions originalists. Solum, supra note 5, at 16-17.
17.
Solum, supra note 5, at 19-20; see also Henry P. Monaghan, Our Perfect
Constitution, 56 N.Y.U. L. REv. 353 (1981) (arguing that the purpose of textual language of
the Constitution could be ascertained from relevant sources such as its legislative history).
18.
Solum, supra note 5, at 14-16.
19.
See Stephen A. Plass, The Illusion andAllure of Textualism, 40 VILL. L. REv. 93,
99 (1995); Jonathan R. Siegel, The Legacy ofJustice Scalia and His Textualist Ideal, 85 GEO.

WASH. L. REv. 857, 863-66 (2017).
20.
Greene, supranote 6, at 662.
21.
Id. at 670. Solum suggests that Steve Calabresi and Gary Lawson were among the
first scholars to introduce this idea of original public meaning. Solum, supranote 5, at 23; see
also Steven G. Calabresi & Saikrishna B. Prakash, Th7ePresident'sPower to Execute the Laws,

104 YALE L.J. 541, 552-53 (1994) (discussing the role of original public meaning within the
"standard methodology of originalism"); Gary Lawson, Proving the Law, 86 Nw. U. L. REv.
859, 875 (1992) (discussing the use of original public meaning in constitutional interpretation).
22.
Solum, supra note 3, at 152. See generallyRandy E. Barnett, An Originalismfor
Nonoriginalists,45 LOY. L. REv. 611 (1999) (suggesting that interpreting the meaning of the
Constitution requires a historical inquiry into the original public meaning); Keith E.
Whittington, The New Originalism, 2 GEO. J.L. & PUB. POL'Y 599 (2004) (discussing the

evolution of originalism from "original intent" originalism to "original public meaning"
originalism).
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Constitution-the linguistic meaning as enriched by the publicly
available context of constitutional communication." 23
Greene has defined original public meaning as:
[Referring] to the normative constitutional interpretive theory that
instructs judges faced with indeterminate textual guidance to look
primarily to the original understanding of a particular clause's ratifying
generation. The inquiry is meant to be objective rather than subjective
and so-with little to no loss of purchase-the original understanding of
a clause's ratifiers is often conflated with the "original public meaning"
of the clause's text. 24

This approach facilitates an originalist interpretation and
construction of constitutional principles when the text is less than
clear-which is often the case. Justice Scalia expressly encouraged
25
originalists to shift from intention to public meaning, and Caleb
26
Nelson notes that most originalists have followed suit.
, Two critical inquiries have emerged: whose understanding counts
and whether the original expected application should control. Greene
poses the question this way: "[I]s it 'what some officials intended to
say in enacting the language they used' or is it instead 'what they
intended-or expected or hoped-would be the consequence of their
saying it'?"27 Greene suggests that there may be much less distinction
between the two than is worth debating, noting that "[i]t is difficult to
conceive of better evidence of the 'semantic intention' behind
28
constitutional text than how that text was expected to be applied."
A variation on these questions focuses on how to define
In the context of "original public meaning," Solum
"meaning.
23.
REv. 1935,
24.
25.

Lawrence B. Solum, Originalismand the Unwritten Constitution, 2013 U. ILL. L.
1956 (2013).
Greene, supranote 6, at 662.
Justice Antonin Scalia, Address Before the Attorney General's Conference on

Economic Liberties in Washington, D.C. (June 14, 1986), in ORIGINAL MEANING
JURISPRUDENCE: A SOURCEBOOK 101, 106 (U.S. Dep't of Justice ed., 1987).
26.
Caleb Nelson, Originalism andInterpretive Conventions, 70 U. CH. L. REv. 519,

555 (2003).
27.

Greene, supra note 6, at 662 (quoting Ronald Dworkin, Comment, in A MATTER

OF INTERPRETATION: FEDERAL COURTS AND THE LAW 115,

1 16

(Amy Gutmann ed., 1997)).

28. Id. at 663.
29. Id. Solum is a leader in this field and has incorporated philosophy of language and
linguistic texts in his work, while others like Saul Cornell and Stanley Fish are critical for
understanding the current debate. See generally Saul Cornell, Meaning and Understandingin
the History of ConstitutionalIdeas: The Intellectual History Alternative to Originalism, 82
FORDHAM L. REv. 721 (2013) (suggesting that historical methodology is necessary for
determining the original meaning of the Constitution); Stanley Fish, There Is No Textualist
Position, 42 SAN DIEGO L. REv. 629 (2005) (arguing that there is no meaning apart from
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argues that "meaning" refers to communicative content, which "is the
content that the drafter intended to convey to the audience at which the
text was aimed."3 0 Solum also suggests that historical context may
contribute to the communicative content of a text.3' Implications from
the text are not necessarily forbidden, and Ryan Williams has suggested
the following approach:
[I]f the implied content is not semantically encoded in the text,
interpreters should inquire whether a reasonable member of the ratifying
public at the time of enactment would have recognized the implied
content as following obviously and noncontroversially from the choice
of the particular language used in the provision and the relevant
32
background context.
Solum distinguishes communicative content from legal content,
which refers to "content assigned to the text by relevant legal
authorities, for example, by the Supreme Court when it gives the
Constitution an authoritative legal construction." 3 3 Solum's example
of the constitutional phrase "freedom of speech" illuminates the
distinction: "[T]he legal content of constitutional doctrine might be
richer than the communicative content of the constitutional text. The
phrase 'freedom of speech' has sparse communicative content, but the
legal content of free speech doctrine is very rich." 34 However, in
certain cases, communicative content and legal content may be
identical, such as in the case of the clear constitutional statement that
"each state shall have two and only two senators."35
Solum builds on these concepts of communicative and legal
content by considering the acts required to determine each.
Interpretation, he states, "is the activity that discovers the
communicative content or linguistic meaning of the constitutional

intention); Lawrence B. Solum, Originalist Methodology, 84 U. CH. L. REV. 269 (2017)
(explaining that the original meaning of the constitutional text is the original communicative
content).
30.
Solum, supra note 29, at 271; see also Lawrence B. Solum, Communicative
Content and Legal Content, 89 NOTRE DAME L. REv. 479, 507-18 (2013) (defining
communicative content as "the linguistic meaning communicated by a legal text in context").
31.
Solum, supranote 23, at 1941-42.
32. Ryan C. Williams, The Ninth Amendment as a Rule of Construction, 111 COLUM.
L. REv. 498, 544 (2011).
33.
Solum, supranote 29, at 271. See generally Solum, supra note 30 (explaining the
fundamental conceptual distinction between communicative content and legal content).
34.
Solum, supranote 29, at 271 (quoting U.S. CONST. amend. I).
35. Id at 272 (citing U.S. CONST. art. I, § 3).

TULANE LAWREVIEW

278

[Vol. 93:269

text." 36 In contrast, construction "is the activity that determines the
legal effect given the text, including doctrines of constitutional law and
decisions of constitutional cases or issues by judges and other
officials."3 7 When the communicative content is "underdeterminate,"
we must focus on construction." The more ambiguous, vague, or
contradictory a particular phrase or text is, the less "automatically" the
legal content "flow[s] ... from its communicative content."39 Solum
calls this interpretive puzzle "the construction zone."
While significant debate exists regarding the fine grain aspects of
contemporary originalist theory, Solum suggests that two principles are
required for an originalist position: the fixation thesis and the constraint
principle.4 1 According to the fixation thesis, "[t]he communicative
content of the Constitution (the linguistic meaning in context) is fixed
at the time each constitutional provision is framed and ratified."42 The
fixation thesis,- he expands, includes two distinct components:
(1) "[t]he semantic content of constitutional meaning is fixed by
linguistic practices at the time each constitutional provision is framed
and ratified," and (2) the "contextual enrichment-the contribution of
[publicly available] context to communicative content ... is fixed at
the time the text is framed and ratified." 4 3
Under the constraint principle, "[t]he communicative content of
the constitutional text should constrain the content of constitutional
doctrine."4 4 It is less developed than the fixation thesis, but Solum has
said that "almost all originalists can agree on a minimalist form of
constraint as consistency ...

[which] requires that constitutional

constructions be formulated such that no action forbidden by the
communicative content be authorized by constitutional doctrine, that
no action required by the text be forbidden by doctrine, and so forth."45
One major question that resonates within the constraint principle,
and originalism in general, is the role of precedent in constitutional

36.

Lawrence B. Solum, Originalismand Constitutional Construction,82 FORDHAM

L. REV. 453, 453 (2013).
37.

Id.

38.
39.

Id. at 469.
Id

40.
41.

Id at 453.
Solum, supra note 23, at 1941.

42.
43.
44.
45.

Id
Id
Id at 1942.
Solum, supra note 29, at 293-94 (emphasis omitted).
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interpretation. Akhil Amar described the originalist concern regarding
precedent that departs from original meaning:
If the justices generally felt free (or obliged!) to follow clearly
erroneous case law concerning the core meaning of the Constitution, then
the foundational document might ultimately be wholly eclipsed. Rather
than simply filling the document's gaps, judicial doctrine would erase its
outlines. If the written Constitution indeed contemplated this odd result,
one would expect to see a rather clear statement to that effect .... But
the Constitution says nothing of the sort. On the contrary, it explicitly
and self-referentially obliges all officials to swear oaths to itself, not to
conceded misinterpretations of it.46
Justice Scalia famously addressed this concern by harmonizing
originalist interpretation with non-originalist precedent on pragmatic
grounds.4 7 Randy Barnett strongly disagreed with Justice Scalia.48
This disagreement focuses the dispute on the basis for deviation from
the original meaning and the circumstances, which we, like Solum,
define as being "in the construction zone" of constitutional
interpretation. One thing is clear: there are strong versions of
originalist thought that put no weight on precedent, even longstanding
constitutional doctrines that are inconsistent with an originalist
viewpoint. Indeed, a strict originalist would argue that not overturning
such precedent would be an act of infidelity to the original meaning of
the Constitution.
B.

OriginalismApplied: Administrative Law

One area of law, inherently based in constitutional interpretation,
is ripe for analysis under an originalist interpretive theory:
administrative law. Administrative law is a useful lens through which
to examine originalism because there is a clear originalist position and
line of argumentation applicable to two well-known and controversial
concepts. The following background sets out the two suspects of
administrative law that attract the most frequent originalist critique: the
nondelegation doctrine and Chevron deference. While these originalist
positions are embraced by the decided minority of jurists and scholars,
examining them is helpful for two reasons. First, these are clearly
46.

AKHIL REED AMAR, AMERICA' S UNWRITTEN CoNSTITUTION: THE PRECEDENTS AND

PRINCIPLES WE LIVE BY 237 (2012).

47.

Antonin Scalia, Originalism:The LesserEvil, 57 U. CIN. L. REv. 849, 862 (1989).

48.

Randy E. Bamett, Scalia'sInfidelity: A Critique of "Faint-Hearted"Originalism,

75 U. CIN. L. REv. 7, 24 (2006).
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originalist positions, and they provide a potential sufficient condition
for determining whether a jurist qualifies as an originalist. Second,
focusing on how Justices Thomas and Gorsuch analyze these two
issues provides insight as to how each might employ their originalist
methodology to other legal topics, such as Indian law.
1.

The Nondelegation Doctrine and Chevron Deference

The amount of scholarship devoted to the nondelegation doctrine
is, frankly, staggering.4 Academics have often engaged in thoughtful
critiques, defenses, and commentaries on the existence,
misunderstanding, and history of the nondelegation doctrine." The
same can be said of Chevron-there are plenty of articles to review
on the creation, wisdom, and future of Chevron deference." A
comprehensive review of that literature is not necessary here. This
Article more narrowly aims to define these doctrines and identify the
originalist critique of them. Of course, these two doctrines are
inherently linked. In broad strokes, the originalist critique of both is
the same.
See, e.g., Cynthia R. Farina, Statutory Interpretationand the Balance ofPower in
49.
the Administrative State, 89 COLUM. L. REv. 452 (1989); Gary Lawson, Delegation and
OriginalMeaning, 88 VA. L. REv. 327 (2002); Thomas W. Merrill, Rethinking Article I,
Section 1: From Nondelegation to Exclusive Delegation, 104 COLuM. L. REv. 2097 (2004);
Eric A. Posner & Adrian Vermeule, Interringthe NondelegationDoctrine, 69 U. Cm. L. REV.

1721 (2002).
See sources cited supranote 49.
50.
See, e.g., Kenneth A. Bamberger & Peter L. Strauss, Chevron's Two Steps, 95 VA.
51.
L. REv. 611 (2009); Linda R. Cohen & Matthew L. Spitzer, Solving the Chevron Puzzle, 57
LAW & CONTEMP. PROBS. 65 (1994); Frank B. Cross & Emerson H. Tiller, Judicial
Partisanship and Obedience to Legal Doctrine: Whistleblowing on the Federal Courts of
Appeals, 107 YALE L.J. 2155 (1998); Orin S. Kerr, Shedding Light on Chevron: An Empirical
Study of the Chevron Doctrine in the U.S. Courts ofAppeals, 15 YALE J. ON REG. 1 (1998);
Gary Lawson, Outcome, Procedure and Process: Agency Duties of Explanation for Legal
Conclusions, 48 RUTGERS L. REV. 313 (1996); Gary S. Lawson, Reconceptualizing Chevron
and Discretion:A Comment on Levin andRubin, 72 CHI.-KENT L. REv. 1377 (1997); Ronald
M. Levin, The Anatomy of Chevron: Step Two Reconsidered, 72 CI.-KENT L. REv. 1253
(1997); Thomas W. Merrill, Textualism andthe Future of the Chevron Doctrine,72 WASH. U.
L.Q. 351 (1994); Peter H. Schuck & E. Donald Elliott, To the Chevron Station: An Empirical

&

Study of Federal Administrative Law, 1990 DUKE L.J. 984 (1990); Sidney A. Shapiro

Richard E. Levy, Judicial Incentives and Indeterminacy in Substantive Review of
Administrative Decisions, 44 DUKE L.J. 1051 (1995); Peter L. Strauss, "Deference" Is Too
Confusing-Let's Call Them "Chevron Space" and "Skidmore Weight," 112 COLUM. L. REV.
1143 (2012); Peter L. Strauss, In Search of Skidmore, 83 FoRDHAM L. REV. 789 (2014); Peter
L. Strauss, One HundredFifty Cases per Year: Some Implications of the Supreme Court's
Limited Resources for JudicialReview of Agency Action, 87 COLUM. L. REV. 1093 (1987);
Peter L. Strauss, Overseers or "The Deciders"-The Courts in AdministrativeLaw, 75 U. CIE.

L.REv. 815 (2008).
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Beginning with the text, the principle originalist argument in favor
of the nondelegation doctrine and the critique of Chevron deference
originates from Article I, Section I of the United States Constitution,
which states, "All legislative Powers herein granted shall be vested in
a Congress of the United States, which shall consist of a Senate and
House of Representatives." 52 Essentially, the nondelegation doctrine
forbids the impermissible transfer of constitutionally defined
legislative power to the administrative agencies of the executive
branch. 5 When evaluating a nondelegation claim, courts consider
whether or not, in enacting a statute and delegating authority to an
agency, Congress articulated an "intelligible principle" by which the
agency's action may be constrained.5 4
According to Cass Sunstein, the nondelegation doctrine "has had
one good year, and 211 bad ones (and counting)."" Noting that the
Supreme Court has only twice found that a federal statute delegated too
much authority, then-Professor Elena Kagan said, "It is, after all, a
commonplace that the nondelegation doctrine is no doctrine at all." 56
Similarly, Gary Lawson has referred to the nondelegation doctrine as
"the Energizer Bunny . .. [because] [n]o matter how many times it gets
broken, beaten, or buried, it just keeps on going and going.""
However, a number of scholars have defended the nondelegation
doctrine." In particular, Lawson provides a clear originalist argument

52. U.S. CONST. art. I, § 1.
53. Jody Freeman, The Private Role in Public Governance, 75 N.Y.U. L. REV. 543,
580 (2000); Lawson, supra note 49, at 337.
54. See, e.g., Amalgamated Meat Cutters & Butcher Workmen v. Connally, 337 F.
Supp. 737, 745-47 (D.D.C. 1971); Cass R. Sunstein, Nondelegation Cbnons, 67 U. CHI. L.

REV. 315, 317-18 (2000).
55.

Cass R. Sunstein, Is the Clean Air Act Unconstitutional?,98 MICH. L. REV. 303,

332 (1999).
56.
57.

Elena Kagan, PresidentialAdministration, 114 HARV. L. REV. 2245, 2364 (2001).
Lawson, supranote 49, at 330.

58.
See, e.g., MARTIN H. REDISH, THE CONSTITUTION AS POLITICAL STRUCTURE 13561 (1995); DAVID SCHOENBROD, POWER WITHOUT RESPONSIBILITY: How CONGRESS ABUSES

THE PEOPLE THROUGH DELEGATION (1993); Lisa Schultz Bressman, Schechter Poultry at the
Millennium: A Delegation Doctrinefor the Administrative State, 109 YALE L.J. 1399 (2000);
Julian G. Ku, The Delegation ofFederalPower to InternationalOrganizations:New Problems

with Old Solutions, 85 MINN. L. REV. 71 (2000); Michael B. Rappaport, The Selective
Nondelegation Doctrine and the Line Item Veto: A New Approach to the Nondelegation
Doctrine andIts Implicationsfor Clinton v. City of New York, 76 TUL. L. REV. 265 (2001);
Mark Seidenfeld & Jim Rossi, The FalsePromise of the "New" NondelegationDoctrine, 76
NOTRE DAME L. REV. 1, 17-18 (2000).
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for reviving and applying the nondelegation doctrine." In his article,
Delegationand OriginalMeaning, Lawson attempts to "[uncover] the
Constitution's original meaning" as it relates to the nondelegation
doctrine by examining the express and implied constitutional bases that
permit the delegation of legislative power.6 0 Ultimately, he suggests
that the constitutional basis for the nondelegation principle is riot
express but implied. He contends that the search. for an express
nondelegation provision "reflects a fundamental misunderstanding of
the American Constitution." 6' This misunderstanding originates from
inadequate attention to constitutional structure, separation of powers,
and the fact that the federal government is one of "limited and
enumerated powers."62 Furthermore, Lawson emphasizes that "[e]very
power grant in the Constitution is a grant to some specific institution or
actor within the national government. The principle of enumerated
power is really a principle of enumerated institutional power." 63
Lawson argues that the modem view of the inapplicability of the
nondelegation doctrine is clearly "driven by a practical understanding
that in our increasingly complex society, replete with ever changing
and more technical problems, Congress simply cannot do its job absent
an ability to delegate power under broad general directives."'6 4 A
principle aspect of Lawson's thesis is that the nondelegation principle
exists, in implied form, under the original meaning of the Constitution,
and many current critics of nondelegation have tried "to give [a]
twentieth or twenty-first century doctrine an eighteenth-century
pedigree that it does not merit." 65
On the other end of the spectrum, Sunstein identifies problems
with the originalist arguments made by its defenders.66 First, he argues
that while the text of Article I, Section 1 unambiguously grants
"lawmaking power to Congress," that alone does not expressly forbid
a delegation of authority to some other branch. 67 There is no express
textual statement forbidding the transfer of that lawmaking power from
59. Lawson, supra note 49, at 334 ("If one is concerned about the original meaning of
the Constitution, the widespread modern obsession with the nondelegation doctrine may have
some justification.").
60. Id. at 334, 337.
61. Id. at 336.
62. Id.
63. Id at 336-37 (emphasis omitted).
64. Id at 335 (quoting Mistretta v. United States, 488 U.S. 361, 372 (1989)).
65. Lawson, supranote 49, at 404.
66. Sunstein, supra note 54, at 322-24.
67. Id. at 319.
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Congress to another entity.68 Sunstein acknowledges that while such
an interpretation might be consistent with the constitutional plan
embedded in the Constitution, it is by no means express.6 9 This, of
course, is where Lawson's argument is most forceful. Lawson and
Sunstein dispute whether nondelegation was a "well-entrenched aspect
of constitutional doctrine."" Of course, a finding that nondelegation
was not embedded in the constitutional structure undermines the idea
that constitutional history and custom somehow cures the absence of
express textual preclusion.7 1
In contrast, Eric Posner and Adrian Vermeule contend, in an act
of appealing simplicity, that "[i]n our view there just is no constitutional
nondelegation rule, nor has there ever been. The nondelegation
position lacks any foundation in constitutional text and structure, in
standard originalist sources, or in sound economic and political
theory." 7 2 Posner and Vermeule critique the existing scholarly literature
as "insufficiently critical of the nondelegation doctrine's constitutional
pretensions" and explain that they "hope to lay the doctrine to rest once
and for all, in an unmarked grave."73 Posner and Vermuele's argument
regarding the doctrine's textual foundation is based in the alleged
misinterpretation of "legislative power." 74 They contend that a
"statutory grant of authority to the executive branch or other agents can
never amount to a delegation of legislative power" because such an
arrangement effectuates an exercise of legislative power as opposed to
the transfer of legislative power. Posner and Vermeule articulate a
narrower definition of "legislative power" that encompasses only "the
authority to vote on federal statutes or to exercise other dejure powers
of federal legislators. "76
Now, we turn more specifically to the Chevron deference
doctrine. 7 Chevron deference involves a two-step legal inquiry to
determine whether an administrative agency appropriately interpreted
a statute. Step one asks whether the statute being interpreted by the
particular agency is "ambiguous"-susceptible to more than one
Id
Id at 319, 322.
Id at 322.
Id
Posner & Vermeule, supra note 49, at 1722.
Id. at 1723.
Id.
Id
Id
Chevron U.S.A., Inc. v. Nat'1 Res. Def. Council, Inc., 467 U.S. 837 (1984).
.

.

68.
69.
70.
71.
72.
73.
74.
75.
76.
77.
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reasonable interpretation? If the statute is unambiguous, the agency's
interpretation must yield to the plain meaning of the text as defined
by the reviewing court. 9 If the court determines that the statute is
ambiguous, then the court considers whether the agency's
interpretation of the statute is "reasonable"-it need not be the
conclusion that the court would have come to, it need only be
permissible." If the court determines that the agency's interpretation
is reasonable, then it must defer to the agency's interpretation of the
statute."
These two concepts of administrative law are inherently linked.
Henry Monaghan has connected them in this way:
[T]he court is not abdicating its constitutional duty to "say what the law
is" by deferring to agency interpretations of law: it is simply applying the
law as "made" by the authorized law-making entity. Indeed, it would be
violating legislative supremacy by failing to defer to the interpretation of
an agency to the extent that the agency had been delegated law-making
authority. 82

For this Article's purpose, the primary line of inquiry of the
Chevron doctrine concerns whether deference to agency interpretation
of a statute intrudes on the constitutional authority of the judicial
branch.83 Critics of Chevron contend that such deference functions as
an affront to the bedrock principle of Marbury v. Madison that the
Supreme Court must "say what the law is," and thus, the law cannot
permit this core function to be undertaken by an administrative
agency.84

&

78. Id. at 843 n.9.
79. Id. at 842.
80. Id at 842-44.
81. Id at 844.
82.
Henry P. Monaghan, Marbury and the Administrative State, 83 COLuM. L. REv. 1,
27-28 (1983).
83.
See Michael Herz, Deference Running Riot: Separating Interpretation and
Lawmaking Under Chevron, 6 ADMIN. L.J. AM. U. 187, 189 (1992); Thomas W. Merrill
Kristin E. Hickman, Chevron's Domain, 89 GEO. L.J. 833, 834-35 (2001).
84.
Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803); see WilliamN. Eskridge,
Jr., All About Words: Early Understandings of the "Judicial Power" in Statutory
Interpretation, 1776-1806, 101 COLuM. L. REv. 990, 1071-72 (2001); William N. Eskridge, Jr.
& Lauren E. Baer, The Continuum of Deference: Supreme Court Treatment of Agency
Statutory Interpretationsfrom Chevron to Hamdan, 96 GEO. L.J. 1083, 1159-60 (2008); John
F. Manning, Textualism and the Equity of the Statute, 101 COLUM. L. REV. 1, 7 (2001). See
generally Thomas W. Merrill, Marbury v. Madison as the First Great Administrative Law
Decision, 37 J. MARSHALL L. REV. 481 (2004) (arguing that Marburystands for the proposition
that courts should enforce their own meaning of the Constitution as the root of judicial
authority).
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John Manning has written that where statutory ambiguity exists,
"Chevron categorically presumes that Congress has opted for
implementation of the statutory mandate by the more politically
accountable administrative agency, and not the less accountable
reviewing court; that is, if Congress is not going to make the important
policy choices itself, then agencies are the second best choice.""
Manning also explains the inherent nexus between the two concepts.
The binding deference required by Chevron, he says, is "the product of
Congress's right to delegate legislative authority to administrative
agencies."86 Manning continues, "Chevron embraces the assumption
that if a silent or ambiguous statute leaves an interpreter room to choose
among reasonable alternative understandings, the interpretive choice
entails the exercise of substantial policymaking discretion. It effects a
delegation of lawmaking discretion that Congress could otherwise have
exercised itself."" Manning concludes by situating Chevron within the
constitutional structure as follows:
It is more consistent with the assumptions of our constitutional system to
vest discretion in more expert, representative, and accountable
administrative agencies. If the Court presumes that ambiguity is a
delegation of interpretive discretion to the agency, then a reviewing court
satisfies its Marbury obligation simply by accepting an agency's
reasonable exercise of discretion within the boundaries of the authority
delegated by Congress.
On the other hand, some scholars stoutly reject Manning's
conclusion that all is squared away with Chevron, Marbury, and Article
I legislative power. Strident opponent of Chevron deference Phillip
Hamburger has written extensively on the topic.8 9 Similarly, Sanford
Caust-Ellenbogen has stated that "Chevron represents a usurpation of
judicial power and results in excessive concentration of power in
administrative agencies."o Hamburger understands deference as an
issue contemplated by the Founders and motivated by a fear of
consolidating executive, legislative, and judicial functions in one

John F. Manning, Constitutional Structure and Judicial Deference to Agency
85.
InterpretationsofAgency Rules, 96 COLUM. L. REv. 612, 617 (1996).

86. Id at 623.
87. Id at 625 (footnote omitted).
88. Id at 627.
89. Phillip Hamburger, Chevron Bias, 84 GEO. WASH. L. REv. 1187 (2016).
90. Sanford N. Caust-Ellenbogen, Blank Checks: Restoring the Balance ofPowers in
the Post-ChevronEra, 32 B.C. L. REv. 757, 759 (1991).
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entity.91 Therefore, he sees the specific choice to create separate and
distinct branches of government as evidence that deference is an
improper transfer (or delegation) of an institutional power-judicial
authority-to an improper entity incapable of exercising it.9 2 Such a
delegation is inconsistent with the express structure and implied
content of the Constitution.
Ultimately, the originalist critique ofboth doctrines focuses on the
implied structure of the Constitution rather than any narrow textfocused reading of any one provision. The originalist critique by
Justices Thomas and Gorsuch demonstrates the operation of these
principles in particular cases.
2.

Justice Gorsuch on Administrative Law

Having reviewed the relationship between originalist
interpretation and administrative law, this subpart examines Justice
Gorsuch's public statements and administrative law opinions during
his tenure on the Tenth Circuit. As with any potential nominee to the
Supreme Court, the legal views and judicial philosophy of then-Judge
Neil Gorsuch made national media headlines. The political left painted
Judge Gorsuch as a right-wing religious conservative with a judicial
philosophy that mirrors the textualist and originalist approach
employed by Justice Antonin Scalia.9 3 The right portrayed him as a
reasoned, well-trained, and "true" constitutional scholar who would
buck the rampant trend of judicial activism-which, apparently, only
affects alleged "liberal" judges and justices.9 4 Leading up to the
confirmation, a significant amount of criticism originated from
concerns about his legal view of the federal administrative state."

91.

Hamburger, supra note 89, at 1193-95.

92.

Id

93.
See, e.g., Peter Montgomery, Donald Trump and Neil Gorsuch Have the Right
Wing Thinking Big-Really Big, SALON (July 3, 2017), http://www.salon.com/2017/07/03/

donald-trump-and-neil-gorsuch-have-the-right-wing-thinking-big-really-big/; Elizabeth Warren,
Neil Gorsuch Does Not Belong on the Supreme Court, Bos. GLOBE (Mar. 20, 2017),
https://www.bostonglobe.com/opinion/2017/03/19/neil-gorsuch-does-not-belong-supreme-

court/elq2QqQBdJW5FhOs2isXhJ/story.html.
94.
See Michael McConnell, Neil Gorsuch: An Eloquent Intellectual, HOOVER
INSTITUTION: DEFINING IDEAS (Feb. 6, 2017), http://www.hoover.org/research/neil-gorsuch-

eloquent-intellectual.
95.

See, e.g., Emily Bazelon & Eric Posner, The Government Gorsuch Wants to

Undo, N.Y. TIMES (Apr. 1, 2017), https://www.nytimes.com/2017/04/01/sunday-review/thegovernment-gorsuch-wants-to-undo.html?.

2018 ]

ORIGINALISM AND INDIANS

287

'

'

Two primary decisions illustrate Gorsuch's position on these
aspects of administrative law.96 In United States v. Nichols, the United
States Court of Appeals for the Tenth Circuit considered an en banc
petition for rehearing of a case involving a violation of the Sex
Offender Registration and Notification Act (SORNA).9 7 Judges Lucero
and Gorsuch acknowledged the presence of a circuit split with regard
to the instant provision, which concerned when and whether offenders
must update their respective state registration requirements and
notification obligations if they leave the country.9 8 Section 16913(d) of
the United States Code vests the U.S. Attorney General with "the
authority to specify the applicability of the [registration] requirements"
to offenders. 99
While echoing Judge Lucero's argument that the circuit split
alone justifies granting the en banc petition, Judge Gorsuch broadened
his critique, stating that "[b]eyond this matter of statutory interpretation,
though, lies a constitutional question that deserves more notice. If the
separation of powers means anything, it must mean that the prosecutor
isn't allowed to define the crimes he gets to enforce.""'0 Gorsuch
understood the statute as conferring to the Attorney General the power
to "decide whether and on what terms sex offenders convicted before
the date of SORNA's enactment should be required to register their
location or face another criminal conviction." 0
Judge Gorsuch compared SORNA's delegation of authority to
the Attorney General to the delegation of authority from the most
infamous nondelegation case in history-A.L.A. Schechter Poultry
Corp. v. United States. 102 In comparing the two delegations, Gorsuch
suggested that the SORNA delegation was much less "cooped or caged"
than the delegation in Schechter Poultry, which Justice Cardozo
characterized as a "running riot" and "unconfined and vagrant.""0

96. Of course, there are additional decisions that emphasize and illustrate Justice
Gorsuch's views. See, e.g., Caring Hearts Pers. Home Servs., Inc. v. Burwell, 824 F.3d 968
(10th Cir. 2016); De Niz Robles v. Lynch, 803 F.3d 1165 (10th Cir. 2015); United States v.
Baldwin, 745 F.3d 1027 (10th Cir. 2014).
97. 784 F.3d 666 (10th Cir. 2015) (en banc).
98. Id. at 667 (Lucero, J., dissenting from the denial of rehearing en banc); id. at 66768 (Gorsuch, J., dissenting from the denial of rehearing en banc).
99.
42 U.S.C. § 16913(d) (2012).
100. Nichols, 784 F.3d at 668 (Gorsuch, J., dissenting from the denial of rehearing en
banc).
101. Id.
102. Id (citing 295 U.S. 495 (1935)).
103. Id (quoting 295 U.S. at 551, 553 (Cardozo, J. concurring)).
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Judge Gorsuch commented that the language of SORNA's delegation
provision was so broad and unfettered that the Attorney General was
free to devise no rules or a variety of rules regarding the registration of
pre-Act sex offenders.104 In Justice Gorsuch's view, a delegation of this
extent, construed in this manner under principles of statutory
construction, raised significant separation of powers issues. He cited
the familiar text of Article I, Section 1, which vests legislative power
10
in Congress.o
Beyond ensuring the practice of good government,
this provision as "essential to the preservation of
understood
Gorsuch
0
the people's liberty.""
The separation of lawmaking and law enforcement functionslike those at issue in Nichols, which according to Judge Gorsuch were
impermissibly combined within the Office of the Attorney General[may not]
is necessary to ensure that "an individual or group ...
0
exercise arbitrary or absolute power." ' In addition, Gorsuch reminded
the reader that by "restricting lawmaking to one branch and forcing any
legislation to endure bicameralism and presentment, the framers sought
to make the task of lawmaking more arduous still.""' In a now famous
line, Judge Gorsuch characterized this aspect of constitutional design
as not "bugs in the system but the point of the design: a deliberate and
jealous effort to preserve room for individual liberty."l09 In another oftquoted line, he argued that constitutional Framers were concerned that
the consolidation of power within the executive branch "would invite
the sort of tyranny they experienced at the hands of a whimsical
kllg.9"110
Quoting Lawson, Judge Gorsuch described abandoning the
principles of the nondelegation doctrine as "abandon[ing] openly a
substantial portion of the foundations of American representative
government.""' He closed his dissent by stating that although "it has
been some time since the Court has held a statute to cross the line,"
upholding the statute "would require the Judiciary to endorse the notion
that Congress may effectively pass off to the prosecutor the job of

104.
105.
106.
107.
108.
109.
110.
111.

Id.
Id. at 670.
Id
Id
Id
Id
Id
Id (quoting Lawson, supra note 49, at 332).
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defining the very crime he is responsible for enforcing." 1 l2 That, Judge
Gorsuch suggests, is "a delegation run riot" and a "result inimical to
the people's liberty and our constitutional design." 13
Where the Nichols dissent serves as Judge Gorsuch's articulation
of his perspective of the nondelegation doctrine, Gutierrez-Brizuelav.
Lynch illustrates his views of nondelegation and Chevron deference.114
Judge Gorsuch penned the panel opinion in Gutierrez-Brizuela and
wrote separately in concurrence.' 1 Guteirrez-Brizuela involved a
challenge regarding the ability of an administrative agency,
possessing delegated legislative power, to overrule a federal circuit
court's interpretation of the statute with an interpretation garnering
Chevron deference." 6 The question of Chevron deference involved a
complicated consideration of when petitioners challenging the
statutory provision at issue made their claims and whether (and when)
the agency's interpretation was retroactive, prospective, or both. 7 The
majority opinion held that retroactive application of the agency's
interpretation of an immigration rule was not appropriate because it
defied the principles underlying agency authority grounded in both
Chevron deference and BrandX authority.11
In his concurrence, Judge Gorsuch noted that Chevron was an
"elephant in the room," which the majority "studiously attempted to
work ... around."" 9 He described the issue in this way: "Chevron ...
permit[s] executive bureaucracies to swallow huge amounts of core
judicial and legislative power and concentrate federal power in a way
that seems more than a little difficult to square with the Constitution of
the framers' design. Maybe the time has come to face the behemoth."'2 0
Dovetailing with Hamburger's critique, the basis of Judge Gorsuch's
position originated in his understanding of the separation of powers
doctrine and the constitutional design set forth by the Framers. Judge
Gorsuch's conclusion in this case and perhaps all related administrative
law cases was that "Chevron seems no less than a judge-made doctrine
for the abdication of the judicial duty." 2
112.
113.
114.
115.
116.

Id. at 677.
Id.
834 F.3d 1142 (10th Cir. 2016).
Id. at 1142-49; id. at 1149-58 (Gorsuch, J., concurring).
Id at 1144 (majority opinion).

117.
118.
119.

Id
Id at 1148.
Id at 1149 (Gorsuch, J., concurring).

120. Id.
121. Id at 1152.
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Reiterating the ills that may stem from violating separation of
powers principles, he stated that "[t]ransferring the job of saying what
the law is from the judiciary to the executive unsurprisingly invites the
very sort of due process (fair notice) and equal protection concerns the
framers knew would arise if the political branches intruded on judicial
functions."122 In addition, Judge Gorsuch argued that Chevron has
allowed agencies to make "reasonable 'legislative' policy choices"
thereby evidencing an improper delegation of legislative authority.123
In essence, Judge Gorsuch sees in Chevron the banal nightmare of the
Framers-the subtle and quiet allocation of segmented federal powers
in a single branch of government. It represents an improper delegation
of both legislative and judicial authority to the executive branch.
In conclusion, Judge Gorsuch rhetorically asked what the world
might look like without Chevron.12 4 He answered, "very little would
change-except perhaps the most important things," like courts
"fulfill[ing] their duty to exercise their independent judgment about
what the law is" while "promot[ing] reliance interests by allowing
citizens to organize their affairs with some assurance that the rug will
not be pulled from under them tomorrow, the next day, or after the next
election. "125
Beyond his jurisprudence, Justice Gorsuch's public statements
provide additional material for evaluating his originalist r6sum6.
Justice Gorsuch's views on these issues were prominent in a speech
he gave at Case Western Reserve University in 2016.126 With
particularized reference to the Constitution, Judge Gorsuch
emphasized the importance of separation of powers in the founding of
the nation and its continued health. He characterized the choice to
create "separate institutions" for each legislative and judicial power as
informed by "intellectual inheritance" from "English common law"
and "[e]nlightenment philosophy." 1 27 As for the legislative power,
Judge Gorsuch emphasized that it is "[a] power properly guided by the
will of the people acting through their representatives, a task avowedly
political in nature, and one unbound by the past except to the extent
that any piece of legislation must of course conform to the higher law
122. Id
123. Id
124. Id at 1158.
125. Id
126. Hon. Neil M. Gorsuch, Of Lions and Bears, Judges and Legislators, and the
Legacy ofJustice Scalia, 66 CASE W. RES. L. REv. 905 (2016).
127. Id at 909.
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of the Constitution itself." 128 Concerning the judicial authority, he
emphasized Marbury's pronouncement that the role of the judiciary is
to "say (only) 'what the law is. "'129 When comparing these powers,
Judge Gorsuch reiterated his view that "their separation was among the
most important liberty-protecting devices of the constitutional design,
an independent right of the people essential to the preservation of all
other rights later enumerated in the Constitution and its
amendments."l 30
The themes emphasized throughout his lecture are readily
apparent in his opinions. Justice Gorsuch has a demonstrated history
of purposefully highlighting the Framers's intention to separate the
authorities of the three branches of federal government. Justice
Gorsuch sees grave consequences in straying from his view of that
original path and fundamental design. In his view, the substantial
erosion of the nondelegation doctrine is empirical evidence of the
deviation from the clearly defined authority of the legislative branch,
which undermines the existence of, and justification for, democracy
and good government. Similarly, he views the development of the
Chevron deference doctrine as an abdication of Marbury and an
implicit modification ofthe Framers's purposeful separation ofpowers.
These underlying principles unequivocally demonstrate his originalist
view of the Constitution, federal authority, and separation of powers.
3.

Justice Thomas on Administrative Law

Justice Thomas is an avowed originalist.131 Justice Thomas's
record on administrative law issues is much more substantial than
Justice Gorsuch's, so this subpart will focus on his most recent
representative statements on nondelegation and Chevron. The
Supreme Court's decision in Whitman v. American Trucking Ass'ns
provides some critical insight.132 In that case, the United States Court
of Appeals for the District of Columbia held that section 109(b)(1) of
the Clean Air Act, which instructed the Environmental Protection
Agency to promulgate rules and regulations to protect public health,
constituted an impermissible delegation of legislative power to the
128.
129.
130.
131.
(2009).
132.

Id. at 909-10.
Id. at 911 (quoting Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803)).
Id at 912.
Thomas B. Colby & Peter J. Smith, Living Originalism, 59 DuKE L.J. 239, 300
531 U.S. 457 (2001).
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Unanimously, the Supreme Court reversed.' 34 The
agency.' 3 3
concurring opinions by both Justice Stevens and Justice Thomas are
worth examining.
Justice Stevens, joined by Justice Souter, argued that the text of
Section I of the Constitution vested legislative powers with Congress,
but it did not prohibit the ability to transfer that authority.' On the
other hand, Justice Thomas, while joining the majority's dismissal of
the nondelegation claim, criticized the parties briefing of the
constitutional issue since there was "barely a nod to the text of the
Constitution."'3 6 Justice Thomas explained that his problem with the
Court's nondelegation doctrine was grounded in the "intelligible.
principle" requirement.' 37 He stated, "[T]he Constitution does not
speak of 'intelligible principles.' Rather, it speaks in much simpler
terms: 'All legislative Powers herein granted shall be vested in a
Congress."3
Highlighting his concern with the Court's "intelligible principle"
doctrine, Justice Thomas concluded, "On a future day ... I would be
willing to address the question whether our delegation jurisprudence
has strayed too far from our Founders' understanding of separation of
powers."' 9 This statement summarizes Justice Thomas's views on a
number of originalist matters. First, the nondelegation doctrine is
merely dormant due to the inattention of jurists across the country.
Second, precedent-as longstanding as it may be-serves as no
bulwark against an improper understanding of original constitutional
meaning. Third, implicit constitutional meaning carries legal content,
thereby confirming that Thomas is willing to reach beyond the simple
text into Solum's construction zone.140
In Department of Transportation v. Association of American
Railroads, the Supreme Court considered whether the congressional
grant of authority to Amtrak and the Federal Railroad Administration
to jointly author "metrics and standards" applicable to members of the
Association of American Railroads was proper. 141 Ultimately, the
133. Am. Trucking Ass'ns v. EPA, 175 F.3d 1027 (D.C. Cir. 1999), affd in part, rev'd
in part sub nom. Whitman, 531 U.S. 457.

134.

Whitman, 531 U.S. at 486.

135.
136.

Id. at 489 (Stevens, J., concurring).
Id at 487 (Thomas, J., concurring).

137.
138.
139.
140.
141.

Id.
Id. (emphasis omitted) (quoting U.S. CONST. art 1,
Id
See Solum, supra note 36, at 458.
135 S. Ct. 1225, 1228 (2015).

§ 1).
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Court remanded the case to correct the appellate court's conclusion that
the entity was a private one, rather than a governmental one. 14 2 Wile
the particular holding is not relevant for our discussion, Justice
Thomas's concurrence began with ominous foreshadowing: "We have
come to a strange place in our separation-of-powers jurisprudence."' 4 3
His initial critique is familiar: "We never even glance at the
Constitution to see what it says about how this authority must be
exercised and by whom.... The Constitution does not vest the Federal
Government with an undifferentiated 'governmental power."'144 In
contrast, he explained, the Constitution's Vesting Clause "identifies
three types of governmental power and ...

commits them to three

branches of Government."l 45 He characterizes those grants as
"exclusive," emphasizing the idea that delegation of authority is
inherently improper due to the internal design of the constitutional
structure.146
Thomas states that the "test we have applied to distinguish
legislative from executive power largely abdicates our duty to enforce
that prohibition." 47 To clarify, he states, "I would return to the original
understanding of the federal legislative power and require that the
Federal Government create generally applicable rules of private
conduct only through the constitutionally prescribed legislative
process."148 Thomas concluded with this statement:
We have too long abrogated our duty to enforce the separation of powers
required by our Constitution. We have overseen and sanctioned the
growth of an administrative system that concentrates the power to make
laws and the power to enforce them in the hands of a vast and
unaccountable administrative apparatus that finds no comfortable home
in our constitutional structure.1 4 9
In Michigan v. EPA, the Supreme Court rejected the EPA's
construction of the Clean Air Act under step two of Chevron.' Justice
Thomas's concurrence expressed his view that Chevron was
unconstitutional, precisely because it abandons the Marbury142.
143.
144.
145.
146.
147.
148.
149.
150.

Id. at 1227.
Id. at 1240 (Thomas, J., concurring).
Id.
Id
Id
Id. at 1246.
Id.
Id. at 1254-55.
135 S. Ct. 2699 (2015).

TULANE LAW REVIEW

294

[Vol. 93:269

articulated principle that stating "what the law is" is a judicial
function."' He began by referencing his concurrence from Perez v.
Mortgage Bankers Ass'n, where he reminded readers that "'[t]he
judicial power, as originally understood, requires a court to exercise its
independent judgment in interpreting and expounding upon the laws.'
Interpreting federal statutes-including ambiguous ones administered
52
by an agency-'calls for that exercise of independent judgment."'
Justice Thomas stated that "Chevron deference precludes judges from
exercising that judgment, forcing them to abandon what they believe is
'the best reading of an ambiguous statute' in favor of an agency's
construction.""' He construed Chevron as "wrest[ing] from Courts the
ultimate interpretative authority to 'say what the law is,' and handing it
"1154
over to the Executive.
In comparing their views on nondelegation and Chevron, Justice
Thomas and Justice Gorsuch seem to be quite in sync with each other
and with fundamental precepts of original meaning originalism.
Indeed, their respective arguments are almost interchangeable.
However, when examining their jurisprudence regarding Indian law,
the similarities stop.
III.

INDIAN TRIBES IN THE

U.S. LEGAL STRUCTURE

Understanding federal Indian law necessarily requires
constitutional assessment and discourse concerning federal authority.
Originalism is under-theorized as applied to tribal sovereignty and the
position of Indian tribes within the United States' constitutional
structure. Legal issues involving questions about tribal sovereignty and
federal Indian law are not common in the federal docket and are highly
regional given the demographic and geographic distribution of
Native people and Indian tribes in the United States. 155 Judge
Gorsuch's tenure on the Tenth Circuit is unique for one paramount
reason. While in the West, Justice Gorsuch obtained a different cultural
and regional exposure to the law. The cases before him, for example,
151. Id at 2712 (Thomas, J., concurring) (quoting Marbury v. Madison, 5 U.S. (1
Cranch) 137, 177 (1803)).
152. Id (citations omitted) (quoting 135 S. Ct. 1199, 1217, 1219 (2015)).
153. Id. (quoting Nat'1 Cable & Telecomm. Ass'n v. Brand X Internet Servs., 545 U.S.
967, 983 (2005)).
154. Id. (citations omitted) (quoting Marbury, 5 U.S. (1 Cranch) at 177).
155. TINA NoRRis ET AL., U.S. CENSUS BUREAU, THE AMERICAN INDIAN AND ALASKA
NATIVE POPULATION: 2010 CENSUS BRIEFS (2012), https://www.census.gov/prod/cen2010/

briefs/c2010br-10.pdf.
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frequently involved examining the authority of Indian tribes as
sovereigns, their legal relationship with the federal government, and
how federal law understands modem-day tribal governments. His
tenure on the Tenth Circuit exposed him to these issues given that its
jurisdiction includes Oklahoma and New Mexico, two states with
significant Native populations and a number of tribal governments.1 56
In contrast, Justice Thomas was born outside of Savannah,
Georgia, went to Yale Law School, worked in Missouri as an Assistant
Attorney General for three years, then returned to the Washington, D.C.,
area where he held a number of governmental positions, including a
one-year tenure on the D.C. Circuit."5 Prior to his appointment to the
Supreme Court in 1991, Justice Thomas simply had less exposure to
Native people, tribal communities, and federal Indian law than Justice
Gorsuch.
To ground the analysis of Justice Gorsuch's and Justice Thomas's
respective records on Indian law, a review of the doctrine is necessary.
Given the narrow focus of this Article, the following subpart provides
a short overview of federal Indian law doctrine and identifies the major
disputes.
A.

Overview ofFederalIndianLaw

Federal Indian law includes a mix of constitutional law, federal
common law, and history. The following subparts examine in detail
these aspects of the doctrine and provide scholarly commentary on
each component. Illustrating the legal landscape allows for a
purposeful application of originalism in Part IV.
1.

United States Constitution and Indian Tribes

Indian tribes are mentioned only briefly in the Constitution.
Perhaps the most important and lone substantive reference is found
156. The Tenth Circuit encompasses Oklahoma, New Mexico, Kansas, Colorado,
Wyoming, and Utah. General Information, TENTH CIR. CT. APPEALS, https://www.calO.us
courts.gov/clerk (last visited Nov. 12, 2018). Oklahoma has thirty-eight Indian tribes,
constituting 9.2% of the state population, while New Mexico has twenty-three Indian tribes,
constituting 10.9% of the state population. See Federaland State Recognized Tribes, NAT'L
CONF. ST. LEGISLATURES, http://www.ncsl.org/research/state-tribal-institute/list-of-federaland-state-recognized-tribes.aspx (last updated Oct. 2016); QuickFacts: New Mexico;
Oklahoma, U.S. CENSUS BUREAU, https://www.census.gov/quickfacts/fact/table/nm,ok/RH32
5217 (last visited Nov. 12, 2018).
157. CurrentMembers, SUP. CT. U.S., https://www.supremecourt.gov/about/biographies.

aspx (last visited Nov. 12, 2018).
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in the Commerce Clause, which vests in Congress the power "[t]o
regulate Commerce with foreign Nations, and among the several
States, and with the Indian Tribes.""' Searching for the original
constitutional source of the Indian affairs power, Ablavsky attempts to
reconcile the "textual history" in the context of the "historical
experience" of the time by looking beyond the "narrow set of sources,
principally the records of the Constitutional Convention and the
ratification debates" and incorporating other "constitutional
understandings elsewhere" in order to help fill the silence in the
constitutional text.159
For decades, Indian law scholars have focused on what exactly
Congress can do with this authority, i.e., what does "commerce" mean?
This is the so-called "plenary power" debate, which all Indian law
scholars have addressed in their scholarship.160 As will be discussed in
greater detail below, the doctrine of plenary power over Indian tribes,
confirmed by the Supreme Court in United States v. Kagama, is the
basis by which Congress has passed all manner of statutes regarding
Indian tribes.16 1 However, much of Title 25 of the United States Code,
entitled "Indians," has very little to do with "commerce."
Ablavsky notes that the debate over Indian affairs at the time of
the founding centered on the question of what entity-states or the
federal government--could exercise authority or interact with Indian
tribes, while also considering the extent of that authority over Indian
tribes.16 2 Ablavsky argues that the authority over Indian tribes
enjoyed by the early federal government under the Washington
Administration stemmed less from the Constitution and more from
the law of nations.' 63 This view locates the authority of federal
government outside the bounds of the Constitution. In contrast to the
substantive question of how much or what type of authority the federal
government enjoyed over Indian affairs, the Constitution, he posits,
provided the answer to the structuralquestion of which political entity
158. U.S. CONST. art I,

§ 8, cl. 3. Perhaps the most searching analysis done on the

Commerce Clause with respect to Indian tribes has been accomplished by Matthew L.M.
Fletcher and Gregory Ablavsky. Their articles simply should be read in full. See Ablavsky,
Beyond the Indian Commerce Clause,supra note 4; Ablavsky, The Savage Constitution,supra
note 4; Fletcher, supra note 4.
159. Ablavsky, Beyond the Indian Commerce Clause, supra note 4, at 1017-18.
160. See, e.g., id.; Ablavsky, The Savage Constitution, supra note 4; Matthew L.M.
Fletcher, The Supreme Court andFederalIndian Policy, 85 NEB. L. REv. 121 (2006).

161.

See 118 U.S. 375 (1886).

162.

See Ablavsky, Beyond the Indian Commerce Clause, supra note 4, at 1019.

163.

Id at 1020.
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enjoyed this authority.164 Over time, Ablavsky says that "the basis for
federal authority narrowed to the single constitutional provision that
explicitly mentioned Indians."' 65 Thus, Ablavsky's view is that the
substantive metes and bounds of the authority to regulate Indian affairs
is defined by the law of nations, or international norms, customs, and
laws, while the Constitution merely selects the vehicle by which that
substantive authority may be exercised.
Fletcher defends the idea that authority to regulate Indian tribes
may properly stem from pre-constitutional sources rather than the
Constitution's Commerce Clause. Fletcher couches the original
understanding of the Indian Affairs Power exercised by the Continental
Congress as dealing with Indian tribes as potential treaty partners or
opponents in the American Revolutionary War.' 6 6 In tracing the
evolution of the federal government from the Articles of Confederation
to the Constitution, Fletcher suggests that the resulting Commerce
Clause vests only part of the pre-constitutional Indian Affairs authority
in that legislative branch.'6 7 He situates possible explanations for the
continuing authority over Indian tribes under the heading of
"necessity." However, as Fletcher notes, Saikrishna Prakash has
commented that "[n]ecessity, however strongly felt, cannot enlarge
the Constitution's grants of federal power."168 In response, Fletcher
argues that "originalists ...

[are] unwilling or unable to recognize the

history of federal-tribal relations because that history is not reflected
in the Constitution."' 69 In this regard, there is symmetry between
Ablavsky's contribution and Fletcher's-the idea that many
"originalist" impressions of the Constitution take incomplete views of
the Founders's intentions and impressions.
The legendary scholar Philip Frickey has expressed a similar view
while advancing an international law based theory to explain
congressional plenary power.170 Recently, Sarah Krakoff has agreed
that there is an inextricable foundational link between international law,

164.
165.
166.
167.
168.
(2004).
169.
170.
(1996).

Id at 1048.
Id. at 1088.
Fletcher, supranote 4, at 546-48.
Id. at 549-50.
Saikrishna Prakash, Against Tribal Fungibility, 89 CORNELL L. REv. 1069, 1103
Fletcher, supranote 4, at 563 (emphasis omitted).
Philip P. Frickey, DomesticatingFederalIndianLaw, 81 MINN. L. REv. 31, 65-66
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Indian law, and the Constitution."' Frickey has argued that federal
Indian law is "doctrinally chaotic, awash in a sea of conflicting, albeit
often unarticulated, values," and his attempts to solve the question of
plenary power brings some sense of order to the morass. 17 2 He focuses
on the role of international law in harmonizing this constitutional
question."' The benefit of this approach, he suggests, is that it subjects
the Indian affairs authority to limiting principles in the Constitution and
the canons of interpretation.17 4 In his view,
[t]he Constitution is not a closed set of words, but rather a document with
a purpose: to establish constitutive institutions that, through an ongoing,
interactive process, effectively govern the peoples and territory of this
country. The nature, processes, and relationships of these governmental.
institutions must be understood within the framework in which the
country was created-that is, through colonization. 75
In this regard, Frickey joins Fletcher and Ablavsky in arguing that any
conception of constitutional design is incomplete without reference to
colonialism.
In greater detail, Frickey argues that "inherent in the Constitution,
not outside the Constitution, are all those notions of inherent sovereignty
under international law that are not inconsistent with constitutional text,
structures, or institutional relationships."l 76 However, Frickey notes
that "[i]t still leaves undecided the nature and extent of federal
power."' 7 He goes on to anticipate the rebuttal to the claim that the
inherent, or pre-constitutional, power exists, noting that "there is a
strong argument that federal power may flow only from express grants
in the Constitution. [However] no constitutional provision clearly
provides congressional authority over internal tribal matters-... ."7
Frickey acknowledges the normative appeal in viewing federal
authority over Indian affairs narrowly and rejecting the idea of
extraconstitutional sources of federal authority. Such a conclusion is
also "consistent with overall principles of domestic constitutional

171. Sarah Krakoff, They Were Here First: American Indian Tribes, Race, and the
ConstitutionalMinimum, 69 STAN. L. REv. 491, 528-30 (2017).
172. Frickey, supra note 170, at 38.
173. Id. at 52-55.
174. Id. at 67.
175. Id. at 67-68 (citations omitted).
176. Id. at 68.
177. Id at 70.
178. Id.
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interpretation under McCulloch," in which the Court held that the
federal government is limited to exercising enumerated powers.'7 9
In suggesting a solution to this problem, Frickey acknowledges
that no definitive answer exists but posits that some theories are better
than others. Frickey argues that "international law is an important
framework for constitutional interpretation through-out the field of
federal Indian law."'" The changing international norms regarding
human rights "should provide an interpretive backdrop for our
understanding of domestic law . . [and this] theory expressly links one
area of international human rights-that involving indigenous
peoples-directly to the Constitution, rather than viewing it as merely
'

a universal normative backdrop." 18

Other scholars take a harder line approach. Robert Clinton has
argued that "there is no acceptable, historically-derived, textual
constitutional explanation for the exercise of any federal authority over
Indian tribes without their consent manifested through treaty....
Consequently, neither Congress nor the federal courts legitimately can
unilaterally adopt binding legal principles for the tribes without their
consent."' 8 2 This is plainly consistent with McCulloch-if it doesn't
fit, then it doesn't exist. Clinton's argument announces an "originalist"
conception of the constitutional text that expresses a strong version of
tribal self-determination, one that forsakes mere sovereignty for
complete tribal independence. 83
Other than the Commerce Clause, Article II executive power is
equally important for developing a complete constitutional picture of
Indian tribes. Article II grants the executive branch the authority to
engage in treaty making.1 84 Other than the treaty clause, the executive
branch enjoys other powers, including the ability to execute
agreements without Senate ratification,' the authority to recognize

179. Id. at 71.
180. Id. at 74.
181. Idat77-78.
182. Robert N. Clinton, There Is No FederalSupremacy Clausefor Indian Tribes, 34
ARIZ. ST. L.J. 113, 115-16 (2002).
183. Id at 118-20.
184. U.S. CONST. art. II, § 2, cl. 2 ("[The President] shall have Power, by and with the
Advice and Consent of the Senate, to make Treaties . . . .").
185.

ERwIN CHEMERINSKY, CONSTITUTIONAL LAW: PRINCIPLES & POLICIES 369 (3d ed.

2006); Mark R. Carter, Congress'Encroachmenton the President'sPower in IndianLaw and
Its Effect on Executive-Order Reservations, 11 SEATTLE J. FOR Soc. JUST. 1193, 1200-01

(2013).
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(and unrecognize) other governments, 18 6 and the power to unilaterally
abrogate a previously made treaty or agreement.18 1 Treaties were the
primary mechanism by which the national government dealt with
Indian tribes.188 Treaty making continued well into the mid-nineteenth
century until Congress passed the Indian Appropriations Act in 1871,
which prohibited the President from negotiating treaties and
agreements with Indian tribes.18 9
Before considering how federal courts have interpreted treaties
between Indian tribes and the federal government, some background is
important. Prior to the founding of the United States, Indian tribes dealt
with European colonizers solely by treaty.190 Regardless of what the
European sovereign may have thought about the level of civilization or
sovereign nature of Indian tribes, these treaties were properly called
"international agreements" since they involved European colonial
sovereigns and indigenous political entities.
The escalation of colonization and formation of the United States
expedited the need for a legal framework to define the legal status
of Indian tribes. The United States inherited and largely adopted the
British approach to dealing with Indians tribes.191 Beginning with
the British Crown's Proclamation of 1763, colonial subjects were
forbidden from transacting with Indian tribes.'92 Any such transactions
were void ab initio.193 The sale of Indian land to a non-Indian entity
required the approval of the British crown.194 This approach centralized
the authority to deal with Indian tribes with the Crown, rather than the
colonial entities themselves. Similarly, the new U.S. government
sought to centralize the authority to interact with and regulate Indian
186. See Carter, supra note 185, at 1200-01; see, e.g., Goldwater v. Carter, 444 U.S.
996, 1006 (1979) (Powell, J., concurring) (discussing the abrogation of a treaty with Taiwan
by President Carter's recognition of the People's Republic of China); id. at 1006-07 (Brennan,
J., dissenting) (noting the President's "well-established authority to recognize, and withdraw
recognition from, foreign governments").
187. See Goldwater, 444 U.S. at 996 (Powell, J., concurring); Carter, supranote 185, at
1200-01. However, this last point, regarding which entity, the Executive or Congress, may
abrogate a treaty without the approval of the other is the subject of some dispute-as is
everything else in Indian law.
188. See David P. Currie, Indian Treaties, 10 GREEN BAG 2D 445, 445 (2007).
189. Act ofMar. 3, 1871, ch. 120, 16 Stat. 544, 566 (codified at 25 U.S.C. § 71 (2012)).
190. Carter, supra note 185, at 1204.
191. Ablavsky, Beyond the Indian Commerce Clause, supra note 4, at 1073.
192. Matthew L.M. Fletcher, The Iron Cold of the Marshall Trilogy, 82 N.D. L. REV.
627, 633-36 (2006).
193. Id. at 634.
194. Id at 632.
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tribes within the federal government rather than the state
governments.' 95
Treaties are properly discussed in this subpart focusing on the
Constitution and Indian tribes because treaties are "'fundamental,
constitutive document[s]' that affirm the sovereignty of their signatory
tribes."1 96 Frickey characterizes treaties between Indian tribes and the
United States as a link between sovereigns and "two sets of 'We the
People' under the same government framework." 97 Moreover, the
Constitution's Supremacy Clause, by its plain language, makes this
even clearer: "This Constitution, and the Laws of the United States
which shall be made in Pursuance thereof; and all Treaties made, or
which shall be made, under the Authority of the United States, shall be
the supreme Law of the Land."' 98
Routinely, scholars refer to federal Indian law as broken,
inconsistent, or in conflict with itself. Indeed, Frickey called the body
of federal Indian law a "snarl of doctrinal complications." 99 This
argument is intuitively persuasive, given the complexity of federal
common law.2 00 Ablavsky rejects this oft-made contention, instead
suggesting that "it is the product of constitutional thought that has been
forgotten." 20 ' He continues that the proposition that tribes are either
sovereign or not, which is responsible for the tension and seeming
incongruity, represents a false dichotomy and reflects a fundamental
misunderstanding of the way the Founders thought of Indian tribes.202
Ablavsky argues that this tension existed at the founding, with the
Founders seeing "[n]ative nations as separate, but lesser,
sovereigns."2 03 The tension, therefore, is not a consequence of the
attempt to harmonize two conflicting principles but rather an honest
reflection of the state of the times and the attempt to record that
impression in the founding document.

195. Ablavsky, Beyond the Indian Commerce Clause, supra note 4, at 1033-52.
196. Philip P. Frickey, Indian Canon Originalism, 126 HARv. L. REv. 1100, 1100 n.1
(2013) (quoting Philip P. Frickey, Marshalling Past and Present: Colonialism,
Constitutionalism, and Interpretation in FederalIndian Law, 107 HARV. L. REv. 381, 408
(1993) [hereinafter Frickey, MarshallingPast and Present]).
197. Id. (quoting Frickey, MarshallingPastandPresent, supra note 196, at 409).
198. U.S. CONST. art. VI, cl. 2.

199.

Frickey, supra note 170, at 33-34.

200. See discussion infra Part IV.
201. Ablavsky, Beyond the Indian Commerce Clause, supra note 4, at 1088.

202. Id
203. Id at 1083.
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Federal Common Law

The Supreme Court has been, and continues to be, a primary
player responsible for interpreting federal Indian policy and
determining the bounds of tribal sovereignty.204 It comes as no surprise
that federal common law makes up a significant aspect of federal
Indian law doctrine. Of course, originalists only defer to federal
common law precedent when it is consistent with the underlying
constitutional original meaning. The discussion must begin with the
Marshall Trilogy.
a.

The Marshall Trilogy

As a Federalist, Chief Justice John Marshall worked to strengthen
the role of the then-infant federal government.20 5 Marshall's approach
to three foundational cases is consistent with Ablavsky's assessment of
the historical culture of the early Founders and stakeholders and the
federalist objective in strengthening the federal government.20 6
Johnson v. M'Intosh involved a dispute between two claimants
who each asserted superior title to the same tract of land.207 Johnson's
chain of title originated in transactions with the Piankashaw Indian
tribe, while M'Intosh obtained title via a federal patent from the federal
government. 2 08 The narrow legal issue centered on a question of
relativity of title, i.e., whose title was superior, and the Court answered
this question by evaluating the sovereign capacity and functioning of
Indian tribes.2 09 Specifically, Justice Marshall expressed that "the tribes
of Indians inhabiting this country were fierce savages, whose
occupation was war, and whose subsistence was drawn chiefly from

204. Fletcher, supranote 160.
205. Akhil Reed Amar, Of Sovereignty and Federalism, 96 YALE L.J. 1425, 1451
(1987); Fletcher, supra note 192, at 641; H. Jefferson Powell, The Original Understandingof

OriginalIntent, 98 HARV. L. REv. 885, 927 (1985).
206.

Ablavsky, Beyond the Indian Commerce Clause, supranote 4, at 1079-80.

207. 21 U.S. (8 Wheat.) 543 (1823).
208. Id at 560-62. As Blake Watson and Lindsey Robertson have pointed out, there
was no real case or controversy here because the claimants' respective land holdings did not
overlap and therefore did not interfere with one another's property rights. Nonetheless, Indian
land speculation was rampant in the new United States and the question over the legitimacy of
title necessitated an answer. See LINDSAY G. ROBERTSON, CONQUEST BY LAW: How THE
DIscOvERY OF AMERICA DISPOSSESSED INDIGENOUS PEOPLES OF THEIR LANDS 3-5 (2005);
BLAKE A. WATSON, BUYING AMERICA FROM THE INDIANS: JOHNSON V. MCINTOSH AND THE
HISTORY OF NATIVE LAND RIGHTS, at xiii-xiv (2012).

209. Johnson, 21 U.S. (8 Wheat.) at 590.
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the forest." 210 He later stated that while rightful occupants of the soil,
"their rights to complete sovereignty, as independent nations, were
necessarily diminished, and their power to dispose of the soil at their
own will, to whomsoever they pleased, was denied by the original
fundamental principle, that discovery gave exclusive title to those who
made it." 2 1 1 This legal conclusion concerning the ability of the

Piankashaw tribe to manage its land was made without commentary or
submission by the Piankashaw tribe. The Piankashaw tribe was not a
party, they submitted no briefs or amici, and neither party submitted
evidence demonstrating the tribe's capacity for self-governance, norms,
and laws regarding land use or ownership. Yet Justice Marshall's
opinion for the Court commented heavily and specifically about the
tribe's level of sophistication and how international law conceptualized
them.
In the majority opinion, Justice Marshall formally adopted the
doctrine of discovery into federal common law, which understood
"discovery" as giving "title to the government by whose subjects, or by
whose authority, it was made, against all other European governments,
which title might be consummated by possession."21 Title was
conferred to the exclusion of all other European nations while also
providing the discovering European sovereign "the sole right of
acquiring the soil from the natives, and establishing settlements upon
it." 21 3 Finally, the "ultimate title" conferred via discovery was not
complete but existed subject to the aboriginal right of occupancy and
also included a type of option right "exclusive ... [to the discovering
sovereign] to extinguish the Indian title of occupancy, either by
purchase or by conquest." 2 14
The second case in the Marshall Trilogy involved a suit brought
by the Cherokee Nation against the State of Georgia.215 In Cherokee
Nation v. Georgia, the Nation sought an injunction against Georgia
"from executing and enforcing the laws of Georgia or any of these laws,
or serving process, or doing any thing towards the execution or
enforcement of those laws, within the Cherokee territory."2 16 The
narrow legal question was simply whether or not the Cherokee Nation
210.
211.
212.
213.
214.
215.
216.

Id.
Id. at 574.
Id at 573.
Id.
Id at 587.
Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1 (1831).
Id. at 2.
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was a foreign state for purposes of the original jurisdiction of the
Supreme Court. The Supreme Court provided a fractured opinion:
Marshall wrote the opinion joined by one other Justice, Justices
Baldwin and Johnson concurred and wrote separately, and Justices
Thompson and Story wrote the dissenting opinion. In short, Marshall
wrote that the Cherokee Nation was a "state" but not part of the "States"
in the context of the Constitution. However, Marshall also described
the Cherokee Nation "as a distinct political society, separated from
others, capable of managing its own affairs and governing itself."2 17 As
evidence of the Nation's relative independence from the United States,
Marshall noted the numerous treaties that the two sovereigns had
signed with one another, thereby proving that the United States
"recognize[d] them as a people capable of maintaining the relations of
peace and war, of being responsible in their political character for any
violation of their engagements." 2 1 8 Marshall further stated that the
"acts of our government plainly recognize the Cherokee Nation as a
state, and the courts are bound by those acts."219
This decision gave rise to the term that perhaps most aptly
characterizes the complexity of federal Indian law, including its internal
tensions, fluidity, and indefinability: "domestic dependent nations."220
Scholars, jurists, lawyers, advocates, law students, individual Indians,
tribal leaders, and other readers of the Marshall Trilogy have often
wondered how a nation can be domestic to another, dependent upon
another, and yet still possess their own inherent sovereignty. This fair
question produces the "snarl" so often associated with federal Indian
law. Marshall also analogized the relationship between the United
States and the Indian tribes to "that of a ward to his guardian." 2 2 1 These
two principles have long operated as foundational precepts in the
development of federal Indian law. The Court ultimately held that
while the Cherokee Nation is a distinct political entity, it is not a foreign
nation for the purpose of original jurisdiction of the Supreme Court.
The final chapter of the Marshall Trilogy ended successfully for
the Cherokee Nation and all Indian tribes. Worcester v. Georgia
involved the arrest of a missionary, by the State of Georgia, for a
violation of Georgia law committed while within the territorial
217.
218.
219.
220.
221.

Id. at 16.
Id.
Id
Id at 17.
Id
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boundaries of the Cherokee Nation.222 The Court considered the
constitutionality of state statutes that asserted Georgia law over
Cherokee Nation lands.223 Ultimately, the Court declared these Georgia
laws unconstitutional and reiterated the Cherokee Nation Court's
assertion that "[t]he Indian nations had always been considered as
distinct, independent political communities, retaining their original
natural rights, as the undisputed possessors of the soil, from time
immemorial .... The very term 'nation,'
so generally applied to them,
224
means 'a people distinct from others."'
Overall, Marshall's pro-federalist approach was consistent with
the Founders's choice to move from the Articles of Confederation to
the Constitution. Alongside his legal determination that the federal
government was the central and lone source for interacting with Indian
tribes was his view that tribes were separate political entities from the
United States. He noted:
The Cherokee nation, then, is a distinct community, occupying its own
territory, with boundaries accurately described, in which the laws of
Georgia can have no force, and which the citizens of Georgia have no
right to enter, but with the assent of the Cherokees themselves, or in
conformity with treaties, and with the acts of congress. The whole
intercourse between the United States and this nation, is by our
constitution and laws, vested in the government of the United States.225
In a more generalized passage, Marshall reiterates the relationship
between Indian tribes and the Constitution:
The constitution, by declaring treaties already made, as well as those to
be made, to be the supreme law of the land, has adopted and sanctioned
the previous treaties with the Indian nations, and, consequently, admits
their rank among those powers who are capable of making treaties. The
words "treaty" and "nation" are words of our own language, selected in
our diplomatic and legislative proceedings, by ourselves, having each a
definite and well understood meaning. We have applied them to Indians,
as we have applied them to the other nations of the earth. They are
applied to all in the same sense.226
This passage illustrates that treaties are uniquely federal documents and
expressions and exercises of sovereignty by both the United States and
the Indian tribes.
222.
223.
224.
225.
226.

31 U.S. (6 Pet.) 515 (1832).
Id. at 516.
Id. at 519.
Id at 520.
Id at 519.
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Congressional Plenary Power

As discussed above, the plenary power doctrine is a matter of
constitutional textual analysis as much as a product of federal common
law developed by the Supreme Court. The doctrine of congressional
plenary power over Indian affairs originated from common law. Five
decades after Indian country's last major victory in Worcester, the
Court handed down the decision in Kagama, which truly defines the
doctrine.22 7 Understanding Kagama requires a bit of history, which
22 8
begins with the case of Ex ParteKan-Gi-Shun-Ca.
Kan-Gi-Shun-Ca, a citizen of the Brule Sioux Nation, allegedly
murdered Sin-Ta-Ga-Le-Scka, also a citizens of the Brule Sioux Nation,
while within the boundaries of that Indian Nation.22 9 The federal
government sought to prosecute Kan-Gi-Shun-Ca for the murder in
federal court. After conducting a searching analysis of applicable
treaties between the Sioux Nation and the United States, the Supreme
Court determined that there was no federal jurisdiction for prosecution,
noting that federal courts were of special and limited jurisdiction.2 30
Thus, without concrete legal basis providing jurisdiction, Kan-GiShun-Ca's habeas corpus motion had to be granted.23 1
Certain passages of the Court's opinion warrant special focus,
especially where the Court falls in line with where Marshall's
Worcester opinion ended. The Court construed this case in the
following way:
It is a case where, against an express exception in the law itself, that law,
by argument and inference only, is sought to be extended over aliens and
strangers; over the members of a community, separated by race, by
tradition, by the instincts of a free though savage life, from the authority
and power which seeks to impose upon them the restraints of an external
and unknown code, and to subject them to the responsibilities of civil
conduct, according to rules and penalties of which they could have no
previous warning; which judges them by a standard made by others and
not for them, which takes no account of the conditions which should
except them from its exactions, and makes no allowance for their
227. 118 U.S. 375 (1886).
228. 109 U.S. 556 (1883). For an excellent and focused examination of the incidents
and context surrounding these issues, see SIDNEY L. HARRING, CROW DOG'S CASE: AMERICAN
INDIAN SOVEREIGNTY, TRIBAL LAW, AND UNITED STATES LAW IN THE NINETEENTH CENTURY

(Frederick Hoxie & Neal Salisbury eds., 1994).
229. Kan-Gi-Shun-Ca, 109 U.S. at 557.
230. Id at 571-72.
231. Id at 572.
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inability to understand it. It tries them, not by their peers, nor by the
customs of their people, nor the law of their land, but by superiors of a
different race, according to the law of a social state of which they have
an imperfect conception, and which is opposed to the traditions of their
history, to the habits of their lives, to the strongest prejudices of their
savage nature; one which measures the red man's revenge by the maxims
of the white man's morality.232
The Court emphasized that under prevailing federal statutory law and
policy, crimes committed by Indians against other Indians were "to be
dealt with by each tribe for itself, according to its local customs." 233
Within one year, Congress acted upon the Court's critique
regarding the absence of express laws providing for federal criminal
jurisdiction over crimes committed in Indian country. In response to
the decision, Congress passed the Major Crimes Act, which subjected
Indians having committed certain crimes against other Indians within
Indian country to federal jurisdiction. 34 The facts in Kagama, in which
an Indian allegedly murdered another Indian within the Hoopa Valley
Tribe's boundaries, are structurally identical to those in Kan-Gi-ShunCa. Contextualizing the legal dispute, the Court characterized the
relationship between Indian tribes and the United States as having
"always been an anomalous one and of a complex character." 235 The
Court described Indian tribes as "always [having] been[] regarded as
having a semi-independent position when they preserved their tribal
relations; not as States, not as nations, not as possessed of the full
attributes of sovereignty, but as a separate people, with the power of
regulating their internal and social relations."236
The Court then narrowed its focus to the specific legal question,
which concerned whether Congress had the authority to pass the Major
Crimes Act. 237 First, the Court mischaracterized Marshall's opinion in
Cherokee Nation by stating that "[t]hese Indian tribes are the wards of
the nation."2 38 That is not what Marshall said; he simply drew an
analogy to the guardian-ward relationship. The Kagama Court further
claimed that Indian tribes "are communities dependent on the United

232.
233.
234.
18 U.S.C.
235.
236.
237.
238.

Id. at 571.
1d. at 572.
Major Crimes Act, ch. 341, § 9, 23 Stat. 362, 385 (1885) (codified as amended at
§ 1153 (2012)).
United States v. Kagama, 118 U.S. 375, 381 (1886).
Id. at 381-82.
Id at 383.
Id
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States. Dependent largely for their daily food. Dependent for their
political rights."23 9 This description is in direct tension with the Court's
commentary earlier in the opinion regarding the historical relationship
between the tribes and the government. The Court elaborated that
[fjrom their very weakness and helplessness, so largely due to the course
of dealing of the Federal Government with them and the treaties in which
it has been promised, there arises the duty ofprotection, and with it the

'

power. This has always been recognized by the Executive, and by
Congress, and by this court, whenever the question has arisen.240
Next, the court embarked on a lengthy legal analysis, ultimately
defending the legislative authority of Congress to enact this statute.
The Court explained that
The power of the General Government over these remnants of a
race once powerful, now weak and diminished in numbers, is necessary
to their protection, as well as to the safety of those among whom they
dwell. It must exist in that government, because it never has existed
anywhere else, because the theatre of its exercise is within the
geographical limits of the United States, because it has never been
denied, and because it alone can enforce its laws on all the tribes.24
Thus ends the analysis and description of the textual basis for the
existence of Congress's authority to enact the statute. Frickey has
forcefully commented that Kagama's "inconsistency with the most
fundamental of constitutional principles ...

is an embarrassment of

Its slipshod method of bootstrapping a
constitutional theory.
congressional plenary power over Indian affairs is an embarrassment
of logic. Its holding, which intimates that congressional power over
Indian affairs is limitless, is an embarrassment of humanity."242
Then came Lone Wolf v. Hitchcock, which reiterated the Court's
commitment to the idea of plenary power. 243 Lone Wolf involved a
treaty between the United States and the Kiowa, Comanche, and
Apache Nations that set aside a reservation of tribal land.244 The treaty
provided that any future sale of lands held in common by the tribal
citizens must be approved by three-fourths of the adult male population
living on the tribal lands.2 45 The Tribe argued that the Indian agent who
239. Id. at 384.
240. Id. (emphasis added).
241. Id. at 384-85.
242. Frickey, supranote 170, at 35 (footnotes omitted).

243. 187 U.S. 553 (1903).
244. Id at 554.
245. Id.
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negotiated a subsequent sale of tribally held common lands engaged in
fraud during the negotiations and that the resulting vote was invalid,
thereby negating the treaty modification.24 6 The Court rejected the
argument, not because of the absence of evidence demonstrating the
perpetration of fraud, but because the Court, relying upon Kagama,
found that "the legislative power possessed by Congress over treaties
with the Indians and Indian tribal property ...

were solely within the

domain of the legislative authority, and its action is conclusive upon the
courts."2 47 Note that the Lone Wolf Court embraces an expansive
interpretation of plenary power: not only does Congress have broad
authority to legislate and unilaterally abrogate treaties, but the Court
lacks the authority to pass any judgment on such an act.
c.

Tribal Sovereign Immunity and Jurisdiction over NonIndians

A controversial topic within federal Indian law is the doctrine of
tribal sovereign immunity.248 Scholars and jurists typically view tribal
sovereign immunity as an aspect of the inherent sovereignty of
Indian tribes as identified and confirmed by federal common law.249
However, there is no constitutional provision, statute, treaty, or other
example of positive law that expressly states that "Indian tribes enjoy
immunity from suit unless they have consented to be sued."
Tribal sovereignty enables tribal courts to exercise jurisdiction
over claims, persons, and entities-regardless of the citizenship of the
defendant or plaintiff.250 The exercise of tribal court jurisdiction is yet
another taxing and confusing area of federal Indian law. 251' The
246. Id at 556.
247. Id at 567-68.
248. See William Wood, It Wasn't an Accident: The Tribal Sovereign Immunity Story,
62 AM. U. L. REV. 1587 (2013); The Supreme Court, 2013 Term-Leading Cases, 128 HARV.
L. REv. 301 (2014).
249. See Wood, supra note 248.
250. Amar, supranote 205.
251. The list of impressive scholarly voices that have attempted to make sense of this
area of federal Indian law includes Matthew Fletcher, Katherine Florey, Judith Royster, and
Alexander Tallchief Skibine, among others. See, e.g., Matthew L.M. Fletcher, A Unifying
Theory of Tribal Civil Jurisdiction, 46 ARIz. ST. L.J. 779 (2014); Katherine Florey, Beyond
Uniqueness: Reimagining Tribal Courts'Jurisdiction,101 CAL. L. REv. 1499 (2013); Judith
V. Royster, Revisiting Montana:Indian Treaty Rights and Tribal Authority over Nonmembers
on Trust Lands, 57 ARIZ. L. REv. 889 (2015); Alex Tallchief Skibine, Constitutionalism,
Federal Common Law, and the InherentPowers ofIndian Tribes, 39 AM. INDIAN L. REV. 77
(2014). One need look no further than Sarah Krakoffs article, Tribal Civil Judicial
Jurisdictionover Nonmembers: A PracticalGuide for Judges, directed at helping jurists, law
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difficulty arises in harmonizing two relatively distinct lines of cases:
those that stem from Montana v. United States 25 2 and those that stem
from National Farmers Union Insurance Cos. v. Crow Tribe of
Indians.25 3
Montana involved the exercise of regulatory jurisdiction by a tribe
over non-Indians. 25 4 The Crow Nation attempted to regulate hunting
and fishing by non-Indians who owned land within the reservation in
fee simple. 25 5 The Supreme Court held that the tribal government
lacked the inherent jurisdictional capacity to regulate non-Indians who
owned land in fee simple absolute within the reservation.25 6 In more
recent cases, the Supreme Court has referred to Montana as a
"pathmarking" case that established the presumption that Indian tribes
lack civil jurisdiction over non-Indians unless there has been some
form of consent to jurisdiction by the non-Indian or that denying tribal
court jurisdiction would cause grave injury or harm to the political and
social functioning of the tribe.2 57
The other line of cases, including NationalFarmers258 and Iowa
Mutual Insurance Co. v. LaPlante,259requires that a non-Indian who
challenges tribal court jurisdiction first exhausts all tribal court
remedies before seeking an injunction from a federal district court.260
These lines of cases presume that tribal courts are capable of
determining whether or not they actually have proper jurisdictional
authority to hear the case. Moreover, this principle implies an inherent
respect for the sovereign capacity and operational structure of Indian
tribes as governments. The Supreme Court has never overruled any of
these cases nor attempted to harmonize these two seemingly
inconsistent lines of principles.

students (and perhaps their professors), and practitioners untangle the Supreme Court's case
law defining the reaches of tribal court jurisdiction for civil matters. See Sarah Krakoff, Tribal
Civil JudicialJurisdictionover Nonmembers: A PracticalGuidefor Judges, 81 U. COLO. L.
REv. 1187 (2010).
252. 450 U.S. 544 (1981).
253. 471 U.S. 845 (1985).
254. 450 U.S. at 547.
255. Id.
256. Id. at 564-65.
257. Strate v. A-1 Contractors, 520 U.S. 438, 445 (1997).
258. 471 U.S. 845.
259. 480 U.S. 9 (1987).
260. Id. at 18-19; Nat'l Farmers, 471 U.S. at 855-56.
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Justice Thomas on Indian Law

Justice Thomas's record on Indian issues is fascinating, to say the
least. His brand of originalism-unafraid of overruling precedent,
searching for narrow original meaning, and ultimately deferential to
inherent constitutional design-presents a radical legal vision of Indian
tribes. This subpart focuses on Justice Thomas's record with respect to
(1) congressional plenary power, (2) tribal sovereign immunity, and
(3) inherent tribal sovereignty.
1.

Congressional Plenary Power

Justice Thomas's skepticism of congressional plenary power over
Indian affairs is not a radical position among scholars, tribal leaders, or
other jurists. Indeed, the growing majority view that the precedent
creating it is plainly wrong is nearing the popularity of the famed
antitrust exemption conferred upon professional baseball in Federal
BaseballClub v. NationalLeague ofProfessionalBaseball Clubs.261
A number of opinions demonstrate Justice Thomas's view of
plenary power: United States v. Lara,26 2 Adoptive Couple v. Baby
Girl,263 and his recent dissent from the Court's denial of certiorari in
Upstate Citizens for Equality, Inc. v. United States.2 64 In Lara, the
Supreme Court considered whether Congress had the authority to enact
a statute invalidating a Supreme Court holding that Indian tribes lack
the inherent tribal authority to exercise criminal jurisdiction over nontribal citizens.265 Giving rise to Lara was Duro v. Reina, in which the
Court held that an Indian tribe lacked the inherent tribal sovereignty to
prosecute an Indian that was not a citizen of the prosecuting tribe.266
Congress responded by enacting Public Law 102-137, intended "to
make permanent the legislative reinstatement, following the decision
of Duro against Reina ... of the power of Indian tribes to exercise
criminal jurisdiction over Indians."2 6 7 The Lara majority found that
the statute was constitutional for a variety of reasons based in both

261. 259 U.S. 200 (1922).
262. 541 U.S. 193 (2004). Justice Thomas's concurrence in Lara is particularly
important since it sets forth his views of Indian tribes and federal Indian law.

263.
264.
265.
266.
267.
25 U.S.C.

133 S. Ct. 2552 (2013).
Nos. 16-1320, 17-8, 2017 WL 5660979 (U.S. Nov. 27, 2017).
541 U.S. at 196-98.
495 U.S. 676 (1990).
Act of Oct. 28, 1991, Pub. L. No. 102-137, 105 Stat. 646 (codified as amended at
§ 1301 (2012)).
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history and precedent.26 8 Justice Thomas was thoroughly unconvinced.
In his concurrence, he disagreed with the notion that the Constitution
vested Congress with the power to define the boundaries of tribal
sovereignty, noting that he could not "locate such congressional
269
authority in the Treaty Clause or the Indian Commerce Clause."
Later, he suggested that "[a]t one time, the implausibility of this
assertion at least troubled the Court ... and I would be willing to revisit
the question."2 70 Justice Thomas, consistent with many in the academy,
the Bar, and Indian.country, believes that "[t]he Federal Government
cannot simultaneously claim power to regulate virtually every aspect
of the tribes through ordinary domestic legislation and also maintain
that the tribes possess anything resembling 'sovereignty.'"271 Finally,
Thomas implored the Court "admit that it has failed in its quest to find
a source of congressional power to adjust tribal sovereignty. "272
Nine years later, little had changed for Justice Thomas. Adoptive
Couple was a difficult and controversial decision involving the
application of the Indian Child Welfare Act (ICWA), the rights of the
biological father, the rights of the adoptive parents, and the well-being
of a young Cherokee citizen at the center of the dispute.273 Among
other purposes, ICWA aims to prevent the wrongful extraction of
Indian children from Indian families, provide tribal communities a right
to intervene in child custody proceedings, and provide procedural
options for Native parents. 274 The particular dispute involved whether
a Cherokee citizen father had effectively terminated his parental rights.
The outcome is not relevant here. While the case was determined on
the basis of statutory interpretation, thereby avoiding the constitutional
question of whether ICWA is constitutional, Justice Thomas wrote
separately to express his concerns about the ability of Congress to enact
ICWA:
268.

541 U.S. at 199-207.

269.

Id at 215 (Thomas, J., concurring) (citation omitted).

270. Id at 224.
271. Id. at 225.
272. Id at 226.
273. 133 S. Ct. 2552, 2556-59 (2013).

I have written elsewhere about my strong

rejection of Justice Alito's mischaracterization of the case as being about "a little girl (Baby

Girl) who is classified as an Indian because she is 1.2% (3/256) Cherokee." Id at 2556. This
statement is not only legally incorrect but operates to demean and diminish this young girls'
identity and citizenship. See Alex Pearl, "Indian Enough," in SAY WE ARE NATIONS:
DOCUMENTS OF POLITICS AND PROTEST IN INDIGENOUS AMERICA SINCE 1887, at 239 (Daniel M.

Cobb ed., 2015).
274.

Kathryn E. Fort, Waves of Education: Tribal-State Court Cooperation and the

Indian Child Welfare Act, 47 TuLSA L. REv. 529, 535-37 (2012).
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The assertion of plenary authority must, therefore, stand or fall on
Congress' power under the indian Commerce Clause. Although this
Court has said that the "central function of the Indian Commerce Clause
is to provide Congress with plenary power to legislate in the field of
Indian affairs," neither the text nor the original understanding of the
Clause supports Congress' claim to such "plenary" power.275

Thomas goes on to provide his view of the original meaning of
the Indian Commerce Clause and argues that "commerce" is not a term
that includes "child custody proceedings" within it.276 To buttress this
analysis, he examines various Founders' views of Indian tribes.277
Moreover, Thomas points out that the Commerce Clause requires that
Congress regulate commerce "with Indian tribes," thereby limiting the
authority of Congress to enact this statute.278
More recently, Justice Thomas reaffirmed his contention that
Congress lacks plenary power over Indian affairs in his concurrence in
United States v. Bryant and in his dissent to the Court's denial of
certiorari in Upstate Citizens.27 9 In Bryant, which dealt with the legality
of a federal statute authorizing the use of uncounseled tribal court
criminal convictions as a basis for prosecution under a federal criminal
code provision, he reiterated that "[n]o enumerated power ... gives
Congress such sweeping authority."2 80 He plainly asserted that "the
Court created this new power [in Kagama] because it was unable to
find an enumerated power justifying the federal Major Crimes Act."28 1
In his Upstate Citizens dissent, he questioned the legality of the
Indian Reorganization Act's (IRA) provision allowing the Secretary of
Interior to take land into trust on behalf of an Indian tribe.282 The
Second Circuit's reliance upon the plenary power of Congress to create
the IRA compelled a favorite line of Justice Thomas's. In Upstate
Citizens, he stated that the Second Circuit's decision "showed how far
our precedents interpreting the Indian Commerce Clause have strayed

275. Adoptive Couple, 133 S. Ct. at 2566-67 (Thomas, J., concurring) (citation omitted)
(quoting Cotton Petroleum Corp. v. New Mexico, 490 U.S. 163, 192 (1989)).
276. Id.
277. Id
278. Id
279. Upstate Citizens for Equal., Inc. v. United States, Nos. 16-1320, 17-8, 2017 WL
5660979 (U.S. Nov. 27,2017); United States v. Bryant, 136 S. Ct. 1954, 1967 (2016) (Thomas,
J., concurring).
280. Bryant, 136 S. Ct. at 1968.
28 1. Id.
282. Upstate Citizens, 2017 WL 5660979, at *1-2.
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from the original understanding."2 83 To conclude, Justice Thomas
appeared strongly motivated to address this issue in the future: "We
should have granted certiorari to reexamine our Indian Commerce
Clause precedents, instead of standing idly by as Congress, the
Executive, and the lower courts stray further and further from the
Constitution." 2 84
2.

Tribal Sovereign Immunity

Justice Thomas is equally certain that tribal sovereign immunity
rests on improper grounds. In Michigan v. Bay Mills Indian
Community, the Court examined whether the Bay Mills Indian
Community could be sued by the State of Michigan regarding an
alleged violation of the Indian Gaming Regulatory Act.285 Justice
Thomas's language regarding the origins and justifications for tribal
immunity are telling. He emphasizes that the "common-law doctrine
of tribal sovereign immunity arose 'almost by accident."' 286 Justice
Thomas asserted that there is no basis for immunity other than the fact
that the Court deemed it so, under dubious precedent, nearly one
hundred years earlier.2 87 Justice Thomas sees the doctrine of tribal
sovereign immunity as being without any constitutional basisimplied or express. Given its purported nonconstitutional origin,
overruling it is within the sole discretion of the Court. This critique
again illustrates the degree to which Justice Thomas feels
unconstrained by precedent-no matter how longstanding-that is
inconsistent with his view of the original meaning of the Constitution.
3.

Inherent Tribal Sovereignty

Justice Thomas's commentary in Lara is critical for representing
his view on inherent tribal sovereignty. In Lara, he posed the infamous
disjunctive: "[T]he tribes either are or are not separate sovereigns."2 88
Early in his concurrence, Justice Thomas focuses on a foundational
case, UnitedStates v. Wheeler, which confirmed the inherent sovereign
authority of Indian tribes to punish their own citizens for criminal
283.
284.
285.
286.
(1998)).
287.
288.

Id. at *2.
Id. at *3.
134 S. Ct. 2024 (2014).
Id. at 2046 (quoting Kiowa Tribe of Okla. v. Mfg. Techs., Inc., 523 U.S. 751, 756
Id.
541 U.S. 193, 215 (2004) (Thomas, J., concurring).
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conduct despite a prior conviction under federal law. 2 89 In Wheeler, the
Court held that prior to colonization, Indian tribes were "self-governing
sovereign political communities" but that "[t]heir incorporation within
the territory of the United States" limited their. inherent tribal
sovereignty consistent with specific treaties, federal statutes, and
congressional action.29
Justice Thomas commented that Wheeler "seems to be a sensible
example of federal common lawmaking" but that he did not understand
"how this is consistent with the apparently undisputed fact that
Congress has plenary authority to legislate for the Indian tribes in all
matters, including their form of government." 291 Thomas then
discussed the relevance of the 1871 Act prohibiting the Executive from
entering into treaties with Indian tribes. Despite the potentially
unconstitutional nature of the Act, "it nevertheless reflects the view of
the political branches that the tribes had become a purely domestic
matter."2 92 While acknowledging that this alone did not suffice to draw
the legal conclusion that Indian tribes had lost their sovereignty
completely, he suggested that since tribes, unlike States, "are not part
of this constitutional order, . . . their sovereignty is not guaranteed by
it.5"293

More recently, in Bryant, the Court considered whether prior
uncounseled tribal court convictions were properly used in prosecuting
the defendant under 18 U.S.C. § 117(a), which "makes it a federal
crime for any person to 'commi[t] a domestic assault within ...
Indian country' if the person has at least two prior final convictions
for domestic violence rendered 'in Federal, State, or Indian tribal
court proceedings."' 2 94 While Justice Thomas restated his opinion
regarding the problems with congressional plenary power, he also
directly challenged the assumption that "tribes' retained sovereignty
entitles them to prosecute tribal members in proceedings that are not
subject to the Constitution."2 95 He initiates a new critique of the
inherent tribal sovereignty concept:
289. Id.; 435 U.S. 313 (1978).
290. 435 U.S. at 322-23.
291. Lara, 541 U.S. at 217-18 (Thomas, J., concurring) (quoting Wheeler, 435 U.S. at
319).
292. Id. at 218.
293. Id. at 219.
294. 136 S. Ct. 1954, 1958 (2016) (alteration in original) (quoting 18 U.S.C.
(2012)).
295. Id at 1967 (Thomas, J., concurring).

§ 117(a)
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Indian tribes have varied origins, discrete treaties with the United States,
and different patterns of assimilation and conquest. In light of the tribes'
distinct histories, it strains credulity to assume that all tribes necessarily
retained the sovereign prerogative of prosecuting their own members.
And by treating all tribes as possessing an identical quantum of
sovereignty, the Court's precedents have made it all but impossible to
understand the ultimate source of each tribe's sovereignty and whether it
endures.

296

Justice Thomas concluded:
It is time that the Court reconsider these precedents. Until the Court
ceases treating all Indian tribes as an undifferentiated mass, our case law
will remain bedeviled by amorphous and ahistorical assumptions about
the scope of tribal sovereignty. And, until the Court rejects the fiction
that Congress possesses plenary power over Indian affairs, our
precedents will continue to be based on the paternalistic theory that
Congress must assume all-encompassing control over the "remnants of
a race" for its own good.2 97
C.

Justice Gorsuch on Indian Law

In contrast to Justice Gorsuch's substantial academic and public
commentary on administrative law, his Indian law record is derived
almost solely from judicial opinions authored during his tenure on the
Tenth Circuit. However, during his confirmation hearing, he said that
"tribes ... are sovereign nations." 2 98 This is noteworthy for a few
reasons. First, that a Supreme Court nominee would even mention
Indian tribes in their confirmation hearing is remarkable. Second, for
a future Justice to boldly assert that tribes are indeed sovereign nations
before political representatives that may not share this view is also
somewhat striking. Nonetheless, his case law record on the Tenth
Circuit provides the best corpus by which to assess his views on tribal
sovereignty and federal Indian law.
1.

Tribal Sovereign Immunity

Justice Gorsuch addressed tribal sovereign immunity in his
concurrence in Somerlott v. Cherokee Nation Distributors,Inc. 2 9 9 Ms.
Somerlott was employed as a chiropractor by Cherokee Nation

296.
297.
298.
299.

Id. at 1968.
Id. at 1968-69 (quoting United States v. Kagama, 118 U.S. 375, 384 (1886)).
Gorsuch ConfirmationHearing, supra note 1.
686 F.3d 1144 (10th Cir. 2012).
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Distributors (CND), which had a contract with the Department of
Defense to provide health services at the local army facility.30 0
Importantly, CND was incorporated under Oklahoma law as a limited
liability corporation, in part because the Cherokee Nation did not
have a law allowing the formation of limited liability corporations.30
Alleging employment discrimination under various federal laws, Ms.
Somerlott sued the Nation in federal district court, and the Tribe
responded that it was immune from suit under the longstanding
doctrine of tribal sovereign immunity.302 Thus, the legal issue centered
on whether CND was properly shielded by the Tribe's sovereign
immunity.
Judge Murphy, writing for the unanimous panel, determined that
CND was unable to cloak itself in the sovereign immunity of the Nation.
In beginning the analysis, he expressed the "well-established" principle
that "Indian tribes are distinct, independent political communities,
retaining their original natural rights in matters of local selfgovernment."303 He noted that "[a]s sovereign powers, Indian tribes
are immune from suit absent congressional abrogation or clear waiver
by the tribe."304 Ultimately, Murphy determined that as "a separate
legal entity organized under the laws of another sovereign," CND was
not eligible to share the Nation's immunity from suit.30 s
Writing separately, Judge Gorsuch endeavored to explain why
CND was not entitled to sovereign immunity.3 0 6 He reiterated the panel

opinion's point that "[o]f course, Indian tribes are entitled to sovereign
immunity absent congressional abrogation."30 7 He further recited the
pro-tribal sovereignty view that immunity is not premised upon "the
type of activity involved or where it takes place."30 8 Gorsuch described
CND as a "for-profit business" that is "owned by one sovereign but
formed under the laws of a second sovereign" whose laws "expressly
allow the business to be sued."3 09 Importantly, in discussing the
availability of immunity from suit enjoyed by a sovereign, Gorsuch

300.
301.
302.
303.
304.
305.
306.
307.
308.
309.

Id
Id
Id
Id
Id
Id
Id
Id
Id
Id

at 1146.
at 1147.
at 1148 (quoting Santa Clara Pueblo v. Martinez, 436 U.S. 49, 55 (1978)).
at 1150.
at 1154 (Gorsuch, J., concurring).
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placed the sovereignty of Indian tribes on par with that of a foreign
government, state, or federal government.3 10
Gorsuch contended that if the federal government chose to act
through a state-incorporated entity, "courts hold those corporations to
be just what they appear to be and subject to suit under the terms
specified by state law."3 " Beyond the structural unavailability of tribal
sovereign immunity for CND, Gorsuch articulated that the "Nation
made a free choice to incorporate a business under Oklahoma's law,
and respect for its sovereignty and autonomy should lead us to give
effect to that choice." 312 Furthermore, he notes that "[n]either can we
doubt that the Nation lacked for choices when it came to organizing
CND-or that good reasons exist for the choice it made. The Nation
could have chosen to operate the chiropractic clinic itself and enjoy
immunity for its operations."31 3
While the Cherokee Nation lost the claim, there is an important
doctrinal consistency employed in Gorsuch's concurrence. Perhaps
more telling is the comparisons he made with respect to the sovereignty
of tribes, states, the federal government, and foreign governments. In
this regard, he views sovereign immunity as the same among them all;
had the case involved the federal government or the state of Texas
incorporating under Oklahoma law, the result would have been the
same. The parity afforded tribal sovereignty in this context is
significant given the language historically used by courts to diminish
and disregard the existence and character of tribal sovereignty.
2.

Tribal Jurisdiction
&

In United PlannersFinancialServices ofAmerica, L.P v. Sac
Fox Nation, the Tenth Circuit considered whether or not the Sac and
Fox tribal court had jurisdiction over a suit brought by the Sac and Fox
Nation tribal government against United Planners for a breach of
contract.3 14 When the Sac and Fox Nation originally brought suit
against United Planners in tribal court, the court determined that the
contract at issue contained an applicable arbitration clause and
dismissed the case. 1 The arbitrators similarly dismissed the case due
310.
311.
312.
313.
314.
315.

Id
Id.
Id. at 1157.
Id
654 F. App'x 376 (10th Cir. 2016).
Id at 337.
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to statute of limitations.3 16 In response, the tribal government returned
to the tribal court "arguing now that if arbitration isn't available
litigation should be."317 United Planners subsequently filed an action
in federal district court seeking an injunction against the Nation's suit.
The district court determined that United Planners had to exhaust tribal
court remedies before seeking relief from a federal court.3 18
In a short opinion, Judge Gorsuch recognized that a tribal court
asserting jurisdiction over a non-Indian unlawfully presents a federal
question. 319 However, he noted that pursuant to the holding in National
Farmers, the complainant must exhaust tribal court remedies first. 3 20
Judge Gorsuch suggested that a tribal court would be equally able to
rule on issue or claim preclusion, and because it had not had the
opportunity to do so, Gorsuch affirmed the district court's finding that
federal jurisdiction was unavailable to United Planners.32 1 Judge
Gorsuch could have engaged in an analysis under the Montana
exceptions to determine whether the presumption that tribal courts do
not have civil jurisdiction over non-Indians was rebutted. However, he
declined to do so, and instead opted to rely upon NationalFarmers,
which provides a very different view of the capacity of tribal
governments than Montana.
In another line of tribal jurisdiction cases, the Tenth Circuit
considered two disputes involving the Ute Indian Tribe and the State of
Utah.3 2 2 In Ute Indian Tribe v. Utah, the parties were engaged in
resolving longstanding legal disputes regarding the status of particular
lands and whether the Tribe or the State had the authority to exercise
jurisdiction over those lands.323 While the Tenth Circuit had previously
ruled in favor of the Tribe's jurisdiction over these lands, "state officials
chose 'to disregard the binding effect of the Tenth Circuit decision in
order to attempt to relitigate the boundary dispute in a friendlier
forum."' 3 24 To carry out this task, the State opted to "prosecute tribal
316. Id.
317. Id.
318. Id
319. Id
320. Id
321. Id.
322. Ute Indian Tribe v. Myton, 835 F.3d 1255 (10th Cir. 2016); Ute Indian Tribe v.
Utah, 790 F.3d 1000 (10th Cir. 2015).
323. 790 F.3d at 1001-03.
324. Id at 1003 (quoting United States' Memorandum as Amicus Curiae in Support of
Ute Indian Tribe's Motion for Injunctive Relief at 3, Ute Indian Tribe, 790 F.3d 1000 (No. C
75-408)).
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members in state court for conduct occurring within the tribal
boundaries recognized by" the previous Tenth Circuit ruling.32 5
Gorsuch stated that "[t]his, of course, the State had no business
doing. "326
Gorsuch began by noting the prominent Tenth Circuit holding that
invasions of sovereignty constitute irreparable injury.3 27 In the instant
case, Judge Gorsuch characterized the harm done to the Ute Nation as
"perhaps as serious as any to come our way in a long time."3 28 The
prosecution of a tribal member in state court for conduct occurring
within Indian lands is "itself an infringement on tribal sovereignty."3 29
Gorsuch strongly objected to the conduct of the Utah officials and
acknowledged the great harm done to the individual Ute Indians and
the tribal government. 330 He also expressed frustration at the disregard
for federal law and constitutional design shown in the State officials'
conduct.33 1 Writing for the panel, Gorsuch granted the Tribe's motion
for a preliminary injunction to prohibit the actions of the State to
prosecute tribal members within Indian country.3 32
Little over a year later, the Tenth Circuit published another
decision in the tortured history of litigation between the Ute Indian
Tribe and the State of Utah.333 Judge Gorsuch, writing for the
unanimous panel again, started the opinion in this way:
We're beginning to think we have an inkling of Sisyphus's fate. Courts
of law exist to resolve disputes so that both sides might move on with
their lives. Yet here we are, forty years in, issuing our seventh opinion in
the Ute line and still addressing the same arguments we have addressed
so many times before. Thirty years ago, this court decided all boundary
disputes between the Ute Indian Tribe, the State of Utah, and its
subdivisions. The only thing that remained was for the district court to
memorialize that mandate in a permanent injunction. Twenty years ago,
we modified our mandate in one respect, but stressed that in all others
our decision of a decade earlier remained in place. Once more, we
expected this boundary dispute to march expeditiously to its end. Yet
just last year the State of Utah and several of its counties sought to
325.
326.
327.
328.
329.
330.
331.
332.
333.

Id.
Id.
Id. at 1005.
Id.
Id
Id.
Id at 1004-05.
Id. at 1012.
Ute Indian Tribe v. Myton, 835 F.3d 1255 (10th Cir. 2016).
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relitigate those same boundaries. And now one of its cities tries to do the
same thing today. Over the last forty years the questions haven't
changed-and neither have our answers. We just keep rolling the
rock.334
The opinion presents little new legal analysis in the aftermath of
the year-earlier Ute Indian Tribe decision. It consistently rejects the
counties' and cities' arguments in favor of the Tribe. What is notable is
that Judge Gorsuch's opinion begins with the history of the region and
a narrative regarding the actions of the early State, Congress, and the
Ute Nation.33 5
Justice Gorsuch's own written record on Indian law decisions is
not vast, but these three cases provide important guidance for his views
on aspects of Indian tribes and tribal sovereign immunity.
IV.

ORIGINALISM AND INDIAN TRIBES

This Article attempts to construct a new originalist view of Indian
tribes. Some scholars might argue that an originalist view of Indian
tribes is necessarily exclusive, thereby rendering tribes non-sovereign
and unable to claim any political independence. Originalism, the
argument would go, is inherently exclusionary to nonwhite and nonmale groups. This framework parallels Greene's critique regarding an
African-American view of originalism, which would be equally
applicable to Indian tribes.33 6 I suggest there is more complexity in
determining the original public meaning understanding of Indian tribes.
This complexity creates the possibility that the original understanding
of Indian tribes warrants a robust conception of tribal sovereignty and
creates space for constitutional protection for inherent tribal selfdetermination.
Justices Thomas and Gorsuch stand in stark contrast to one
another when it comes to federal Indian law. Thomas is, to put it mildly,
suspicious of the political independence and inherent sovereignty of
Indian tribes, while Gorsuch appears to unquestionably respect these
principles. Certain that Congress lacks plenary power over Indians,
Thomas is preoccupied with the seemingly inconsistent ideas that
Congress has plenary authority, while tribes retain some degree of
inherent sovereignty. Thomas seems to resolve that contradiction by
determining that tribal sovereignty is automatically abrogated. This
334. Id at 1257-58.
335. Id. at 1258-60.
336. See Jamal Greene, Originalism'sRace Problem, 88 DENV. U. L. REv. 517 (2011).
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view, however, is not the only possibility. There is a different approach
that seeks a broader original public understanding of Indian tribes
rather than a mythologizing history of Indian tribes in this country. This
view elevates the legal recognition of tribal sovereignty to a
constitutional level. The following subparts examine how this new
originalism can appropriately explain two foundational concepts:
(1) congressional authority over Indian tribes and (2) inherent tribal
sovereignty.
A.

CongressionalPlenaryPower

A new originalist view must begin with the text and identify its
communicative content via the fixation thesis-the definition inherent
in the language used in the provision along with the context of the time.
Let us start with the text of the Constitution, which provides Congress
with the authority "[t]o regulate Commerce with foreign Nations, and
among the several States, and with the Indian Tribes."33 7 "Commerce"
requires definition. Textual and contextual sources are viable as
evidence of the term's communicative content.
1.

Justice Thomas's View of "Commerce" Is Wrong

Thomas has concluded that "commerce" means only economic
activity.33 8 Ablavsky's historical work demonstrates the plain error
of Thomas's narrow definition.3 39 Ablavsky argues that commerce
cannot be properly defined without considering the ending clause "with
the Indian tribes," because the phrase "Indian commerce" was more
properly construed as a term of art.340 Although the dictionary
definition of "commerce" in the contemporary sense supports Thomas's
view, applying it would involve a living constitutionalist interpretation
of the Constitution, a theory Thomas deplores. Consistent with the
fixation thesis, Thomas does examine the dictionary from the
constitutional founding time period, but his examination of relevant
sources is limited.3 41 This creates an inaccurate view of the original
public understanding of the word "commerce" and what is meant by
the phrase "Indian commerce." Ablavsky's historical analysis has
337. U.S. CONST. art. I, § 8, cl. 3.
338. Adoptive Couple v. Baby Girl, 133 S. Ct. 2552, 2567 (2013) (Thomas, J.,
concurring).
339. See Ablavsky, Beyond the Indian Commerce Clause, supra note 4.
340. Id at 1028-29.
341. Id. at 1018.
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forcefully demonstrated that Thomas's narrow construction of the
word "commerce" is fundamentally inconsistent with textual, historical,
and cultural understandings of the word as is used in the context of
Indian tribes.34 2 Ablavsky's work also demonstrates that Congress
could regulate a great deal more than "solely economic activity."34 3
Additionally, Thomas's approach represents a partial and arbitrary
reconstruction of this period of American history in violation of a
principled originalist approach.
An originalist understanding of the Constitution need not ignore
history when understanding the terms used by the Founders in forming
the Constitution. Indeed, as Justice Scalia has said, originalism
"properly done ... requires immersing oneself in the political and
intellectual atmosphere of the time."344 This idea is echoed by Fletcher,
Ablavsky, and Frickey, who argue that originalism should not ignore
the existence of Indian tribes at the time of the founding-after all, the
Founders certainly did not.345 As those scholars have shown, "the
Indian Problem" was on the Founders's minds to a great degree.
Furthermore, an originalist must consider the context of history in
conceptualizing what authority exists within the constitutional
structure. This is especially the case where the relevant constitutional
text is vague or underdetermined. What is meant by the Indian
Commerce Clause would certainly qualify as underdetermined.
Therefore, the examination of the historical and linguistic context in
order to develop the communicative content of the phrase is necessary.
2.

Three Possible Conceptions of Congressional Power over
Indian Tribes

In sum, there are three possible conceptions of the origins for
congressional power over Indian affairs. For an originalist, only two
of these conceptions are viable. First is the radical view offered by
Justice Thomas in his concurring opinions in both Lara and
Adoptive Couple, in which he expresses that Congress simply has only
the authority to "regulate Commerce ... with the Indian tribes." 346
342.

Id. at 1024-32.

343. Id.
344. Scalia, supra note 47, at 856.
345. See Ablavsky, Beyond the Indian Commerce Clause, supra note 4, at 1024-32;
Fletcher, supranote 4, at 562-64; Frickey, supra note 170, at 36-37.

346. Adoptive Couple v. Baby Girl, 133 S. Ct. 2552, 2567 (2013) (Thomas, J.,
concurring) (alteration in original) (quoting U.S. CONST. art. I,

541 U.S. 193, 215 (2004) (Thomas, J., concurring).

§ 8, cl.

3); United States v. Lara,
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Thomas construes "commerce" narrowly, thereby leading to a severely
constricted view of congressional authority in Indian country. In
addition, the "commerce" to be regulated must be with Indian tribes,
and not individual Indians.3 47 This view would render much of Title 25
of the United States Code, dealing with Indians and Indian tribes,
unconstitutional. Of course, overturning incorrect constitutional
precedent is of no concern to Thomas, as he has suggested in both his
administrative law and federal Indian law opinions.34 As noted by a
number of Indian law scholars, this interpretation would produce
mixed results for Indian tribes and individual Indians. Some examples
of the ramifications of this construction of plenary power are relevant.
Passed in the late 1960s, the Indian Civil Rights Act (ICRA) was
designed to create a federal statutory basis to protect the individual
rights of tribal citizens when they interact with their own tribal justice
systems.3 49 The ICRA intrudes into the internal tribal justice systems
by requiring that certain rights be granted to individuals when operating
within a tribal judicial process.3 50 Under Thomas's jurisprudence, this
would likely be considered an unlawful expansion of the definition of
commerce and thereby unconstitutional. The Indian Child Welfare Act
(ICWA) would likely meet the same fate.3 5' Finally, the Major Crimes
Act, which gave rise to the existence of Congress's plenary power in
Kagama, would be struck down as well, thus ending federal criminal
jurisdiction in Indian country. The epidemic of murdered and missing
indigenous women, rape, sexual assault, and domestic violence in
3 52
This
Indian country would no longer be subject to federal action.
is
affairs
Indian
in
more confined view of congressional authority
radical because it deviates so sharply from the mainstream opinions of
most jurists and the great weight of Supreme Court jurisprudence.
Although this result would not necessarily prevent Justice Thomas
347. See Adoptive Couple, 133 S. Ct. at 2567 (Thomas, J., concurring).
348. See, e.g., Lara, 541 U.S. at 214 (Thomas, J., concurring); Whitman v. Am.
Trucking Ass'ns, 531 U.S. 457,487 (2001) (Thomas, J., concurring).
349. Indian Civil Rights Act, Pub. L. 90-284, tit. II, 82 Stat. 77 (1968).
350. Id.
351. Indian Child Welfare Act, Pub. L. 95-608,92 Stat. 3069 (1978).
352. See Sarah Deer, Bystander No More? Improving the FederalResponse to Sexual
Violence in Indian Country, 2017 UTAH L. REV. 771; Jeana Petillo, Domestic Violence in
Indian Country: Improving the FederalGovernment's Response to This Grave Epidemic, 45
CONN. L. REV. 1841 (2013); Rebecca A. Hart & M. Alexander Lowther, Comment, Honoring
Sovereignty: Aiding Tribal Efforts to Protect Native American Women from Domestic
Violence, 96 CAL. L. REv. 185 (2008); Marie Quasius, Note, Native American Rape Victims:
DesperatelySeeking an Oliphant-Fix, 93 MiNN. L. REv. 1902 (2009).
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from arriving at the correct constitutional interpretation, its effect
would be felt in every corner of Indian country.
The other originalist-approved conception of congressional
authority is that offered by Ablavsky.353 This is the idea that Congress
has authority in Indian country that extends beyond the mere economic
activity suggested by Justice Thomas. However, there is another aspect
of the contextual history and structural design of the Constitution that
should limit congressional power over Indian Affairs. For an originalist,
the scope of congressional authority in Indian Affairs is best construed
as a negative one. A negative construction of congressional power in
Indian country limits the legislative reach to creating federal
restrictions concerning what United States citizens and States may do
in the context of Indian tribes. Present conceptions construe the
congressional plenary power doctrine as able to reach the internal tribal
operations through affirmative legislation that reorders the intra-tribal
political, social, and economic life. This view, that Congress may
regulate commerce within Indian tribes is not in line with the
Commerce Clause, which only says the Congress may regulate
commerce with Indian tribes.
Early federal statutes, such as the Indian Non-Intercourse Act,354
support this view. The Indian Non-Intercourse Act is further evidence
of this negative property embodied in congressional authority. The
Non-Intercourse Act prohibited American citizens from purchasing
land from Indian tribes unless the transaction occurred under the seal
of the U.S. government.355 It did not address the ability of an Indian
tribe to sell property. Construing congressional authority this way is
consistent with the prevailing method of dealing with Indian tribes at
the time of the founding-via treaty. The treaties, negotiated by the
executive branch, concerned aspects of internal tribal governance,
such as whether the tribe could have criminal jurisdiction over
crimes committed by Americans or whether the tribe would be required
to deliver the offending American citizen to federal authorities.356
Under this broader originalist conception of congressional power,

353. See Ablavsky, Beyond the Indian Commerce Clause, supranote 4, at 1023.
354. Indian Non-Intercourse Act of 1790, ch. 33, 1 Stat. 137.
355. Id.
356. M. Brent Leonhard, Closinga Gap in Indian CountryJustice: Oliphant Lara, and
DOJ's Proposed Fix, 28 HARv. J. RACIAL & ETHNIC JUST. 117, 156 (2012); Kevin K.
Washburn, Federal CriminalLaw and Tribal Self-Determination, 84 N.C. L. REV. 779, 792

(2006).
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many aspects of the aforementioned statutes will likely be rendered
unconstitutional.
The non-originalist position on congressional power of Indian
affairs is that even after the adoption of the Constitution, the federal
government continued to enjoy inherent authority to interact with
Indian tribes by virtue of the law of nations, or, what we understand
today to be international law, custom, and norms."' Acknowledging
that the federal government has this power is problematic for an
originalist interpretation, because it is in direct conflict with a view that
strictly abides by the McCullochprinciple that government action must
stem from an enumerated power.3 58 Stressing that the Constitution
vests specific powers with specific branches of government, whose
power therefore must originate from "some explicit or implicit
constitutional grant," Lawson has stated that "[t]he principle of
enumerated power is really a principle of enumerated institutional
power rather than a principle of enumerated national power
simpliciter."35 9
The argument that the law of nations provides the inherent
authority for Congress to regulate Indian affairs beyond either
originalist conception of commerce might be consistent with
international historical facts, but it is not consistent with constitutional
separation of powers and a strict interpretation of McCulloch.3 60 This
view contradicts the fundamental principle that branches of the federal
government have only that authority enumerated in the Constitution,
rather than those in addition to authorities that have been heretofore
exercised. Scholars routinely cite the congressional authority to
regulate both Indians and immigrants as examples of the preconstitutional inherent sovereign authority.3 6 1 This pre-constitutional
power is the only legal explanation of the origin of these areas of
congressional authority that successfully avoids the textual problems
described in this Article. At this point, the originalist is confronted with
concluding that congressional powers over Indian affairs either exist in
357. Frickey, supranote 170, at 75.
358. See McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 405 (1819).
359. Lawson, supra note 49, at 336-37.
360. See McCulloch, 17 U.S. (4 Wheat.) 316.
361. See, e.g., Sarah H. Cleveland, Powers Inherent in Sovereignty: Indians, Aliens,
Territories, and the Nineteenth Century Origins of Plenary Power over Foreign Affairs, 81
TEx. L. REv. 1 (2002); Natsu Taylor Saito, Asserting Plenary Power over the "Other":
Indians, Immigrants, Colonial Subjects, and Why US. JurisprudenceNeeds to Incorporate
InternationalLaw, 20-YALE L. & POL'Y REv. 427 (2002).
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a much more restricted capacity, or the powers of the national
government are those enumerated in the Constitution plus those
exercised as a matter of the inherent sovereignty of the nation since its
founding.
Both Justice Thomas and Justice Gorsuch lay great weight on the
implicit separation of powers principles embedded in the Constitution.
Therefore, the view that international law might form the basis of the
doctrine of congressional plenary power over Indian affairs is not one
that can be maintained by an originalist. However, within this view
that international law might form the basis for some congressional
authority, it is not necessary to view that authority as definitive or
timeless. If this authority is subject to the prevailing law of nations,
then since that body of international customary law and norms changes
over time, with it must also change the domestic exercise of that
authority. It functions like ownership of stock or any other type of
property. An individual may own stock in a particular company, but its
value shifts over time. Likewise, Congress may "own" the preconstitutional authority to regulate Indian Affairs beyond commerce,
but it is neither perpetual nor set in stone. The contours of this preconstitutional inherent power have shifted from the conception of
Indian tribes as savages in the Marshall Trilogy and during the
Rehnquist Court, to the present-day determinations by the United
Nations and other international legal bodies that indigenous peoples are
entitled to significant recognition as sovereign entities.36 2 If the Indian
Affairs power existed as a matter of the law of nations, then it certainly
no longer exists in the exact same form as demonstrated by modern
understandings and clear statements of international norms and law. As
demonstrated by Kristen Carpenter and Angela Riley, the authority of
Congress to regulate Indian Affairs due to their status as wards is no
longer defensible as factually correct or appropriate in the modern
world.3 63 Carpenter and Riley characterize this idea as follows:
As indigenous peoples have become actively engaged in the
human rights movement around the world, the sphere of international
law, once deployed as a tool of imperial power and conquest, has begun

362. G.A. Res. 61/295, United Nations Declaration on the Rights of Indigenous Peoples
(Sept. 13, 2007).
363. Kristen A. Carpenter & Angela R. Riley, Indigenous Peoples and the
JurisgenerativeMoment in Human Rights, 102 CAL. L. REv. 173 (2014).
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to change shape. International human rights law now serves as a basis
for indigenous peoples' claims against states.364
They contend that "[a]n examination of these global, if nascent,
shifts in indigenous rights reveals a dynamic and complex system that
stretches well beyond international legal regimes and into state and
indigenous forums alike." 6 5 That is precisely what is possible in this
instance with the reconceptualizing and restraining of congressional
plenary power by virtue of the evolving internal norms that gave rise
to its very existence. They credit the "intersection of the rise of
international human rights, increased indigenous participation in legal
development, and paradigm shifts in postcolonial theory [with]
trigger[ing] a truly indigenous human rights movement, one that
pervades lawmaking at multiple levels."3 66 Their work evaluates the
history of federal Indian law while providing a settler-colonial lens
through which to view it, and they quite rightfully conclude that the
plenary power doctrine, among many other aspects of federal Indian
36 7
law, is an "embodiment of settler colonialism."
One clear conclusion, regardless of the type of originalist lens
used to examine the constitution, is that the contemporary version of
More
the congressional plenary power doctrine is not valid.
of
view
originalist
particularly, with respect to the development of an
Indian tribes, the task here was to identify the communicative content
of the term "commerce with Indian tribes," so that the legal content
may be developed. The original public understanding must incorporate
more than just textual sources and cherry-picked impressions of certain
Framers. The analytical reach must extend beyond the sources
consulted by Justice Thomas.3 68
With the communicative content identified, the legal content
sheds light on the scope of federal legislative authority to regulate
commerce with Indian tribes. The legal content will only be truly
originalist if the textual and contextual sources of constitutional
interpretation are broadly considered. The most accurate originalist
view of the contemporary congressional plenary power doctrine
significantly restricts the scope of Congress's authority and construes
this power as curtailing the actions ofAmerican citizens and States with
364.
365.
366.
367.
368.

Id. at 175 (footnotes omitted).
Id
Id. at 177.
Id at 184.
See Ablavsky, Beyond the Indian Commerce Clause, supra note 4, at 1025-28.
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Indian tribes. However, this alone does not answer the question as to
how an originalist should conceptualize the sovereignty of Indian tribes.
B.

Inherent Tribal Sovereignty

It is unclear where this conclusion of a more limited congressional
authority in Indian country may lead. Resolving the plenary power
puzzle does not answer the disjunctive quandary posed by Justice
Thomas regarding whether Indian tribes are sovereign or not.36 9
1.

The Constitutional Text is Underdetermined

The Indian Commerce Clause only describes the legislative
power enjoyed by the legislative branch in regard to regulating
commerce "with Indian tribes."370 It does not define the term "Indian
tribes," nor does it provide any commentary regarding their sovereign
capacity. The absence of such a provision renders the concept of tribal
Indian tribes are
sovereignty significantly underdetermined.
mentioned in the Constitution, but the scope of their rights and
authorities are notably absent.
It is possible that an originalist would understand that Indian tribes,
whose sovereignty is not mentioned in the Constitution, are not
sovereign entities at all, and therefore undeserving of any constitutional
legal recognition. However, such an interpretation belies the historical
reality and is fundamentally inconsistent with the original public
understanding of Indian tribes. In addition, such an interpretation
unjustly draws its conclusion from the absence of commentary about
Indian tribes. The mere absence of a description of tribal sovereignty
does not compel the conclusion that it does not exist. It is also possible
that an originalist interpretation would find that since the Constitution
does not expressly address the sovereign capacity of Indian tribes, their
sovereignty is to be determined in some other way.
A more plausible originalist interpretation acknowledges
historical realities and incorporates the political existence of Indian
tribes at the time the Constitution was written. An originalist
interpretation does not require an ethnocentric view of the institutional
capacities of Indian tribes in the present day or in the historical moment.
However, it does demand that, pursuant to the fixation thesis, the

369. United States v. Lara, 541 U.S. 193, 215 (2004) (Thomas, J., concuring).
370. U.S. CoNsT. art. I, § 8.
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conception of Indian tribes bear an accurate relation to the contextual
history at the time of the founding.
Treaties warrant a more focused discussion as indicator of
The executive branch enjoys the
inherent tribal sovereignty.
constitutional power of treaty making.37 1 The President utilized this
authority well before the adoption of the Constitution, and treaties
made between the United States and Indian tribes during the country's
infancy demonstrate that the government recognized the sovereignty of
Indian tribes. Treaties only exist as agreements between sovereign
entities. Thus, these treaties indicate that the sovereignty of Indian
tribes was not questioned by the Continental Congress. This
undisputed historical fact cannot be ignored by any plausible originalist
conception of the Constitution. Furthermore, the passage of time from
the first Continental Congress in 1774 to the adoption of the
Constitution in 1787 was not a significant enough period of time
wherein the Indian tribes in North America could somehow shift from
being construed as sovereign to being seen as having assimilated into
the United States. Tribal sovereignty existed before and after the
Constitution was written and ratified, and the Founders understood this.
If the early United States had not viewed tribes as being independent
or sovereign to some degree, there would have been no basis to engage
in treaty making with them. Indeed, this simple fact must be
incorporated into any constitutional interpretation. This view is the
more accurate originalist conception of Indian tribes and benefits from
historical consistency.
2.

Constitutional Design and Separation of Powers Principles
Construe Tribes as Separate

The 1871 Act prohibiting the President from making treaties with
Indian tribes requires attention.3 72 Fascinatingly, Justice Thomas talks
about the 1871 Act in a variety of different contexts in Lara. First, he
suggests that the 1871 Act demonstrates that Congress thought Indian
tribes were no longer sovereign enough to warrant treaty making,
thereby functioning as important evidence for the judiciary to use in
evaluating inherent tribal sovereignty.3 73 Second, he muses that the
1871 Act was likely unconstitutional, presumably because it infringes

371. U.S.CoNsT. art. II.
372. Act ofMar. 3, 1871, ch. 120,16 Stat. 544, 566 (codified at 25 U.S.C.
373. Lara, 541 U.S. at 219 (Thomas, J., concurring).

§ 71 (2012)).
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on the constitutionally protected authority of the executive branch.3 74
So which is it? Does Congress get to decide which groups are, or are
not, sovereign enough to engage in treaty making with the United
States? That does not seem to fall within the legislative power
enumerated within Article I. Justice Thomas is right that the 1871 Act
is unconstitutional. Justice Thomas is wrong, however, in considering
that the perspective of legislators has some bearing on the question of
the existence or scope of tribal sovereignty.
The course of human history teaches us that sovereignty is never
absolute or immune from diminishment. However, when nations,
nation-states, or other self-determining communities have had their
sovereignty reduced or eradicated, it has typically resulted from war.
In contrast, sovereignty diminished by law seems to be a sui generis
aspect of colonization and an experience unique to indigenous peoples.
Sovereignty should not be legally defeasible-which is exactly what
the modem prevailing conception of congressional plenary power
constitutes. Justice Thomas's disjunctive is correct in one sense-a
sovereignty susceptible to unilateral abrogation by law is not sovereign.
This exactly rephrases his quandary regarding whether tribes are
sovereign or not. However, simply because a majority of elected
representatives from states believe that Indian tribes are not sovereign
should have no bearing on their legal status. That is the current state of
congressional plenary power. The reevaluation and restriction of the
plenary power doctrine answers Justice Thomas's question impliedly:
yes, Indian tribes are sovereign because Congress has no authority to
end their sovereignty.
Justice Thomas's second point regarding the unconstitutionality
of the 1871 Act is correct for two primary reasons. First, it is obviously
inconsistent with principles of separation of powers. Second, the
notion that the authority to enact such a statute rests in Congress's
plenary power over Indian Affairs is not defensible either, as discussed
above.375 Striking that statute returns federal authority to the executive
branch, where it belongs under the initial constitutional design. This
complies with the conception of enumerated powers-the legislative
branch has strayed into the province of the executive branch and
undoing this law properly reallocates those authorities to the proper
institutions.

374. Id. at 225.
375. See discussionsupra Part III.B.1.
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David Currie provides an insightful historical examination of the
legislative history of the 1871 Act where legislators discussed
sovereignty and its defeasible nature.376 Some legislators rejected the
idea, arguing that "[t]he treaty power should be left where the
Constitution had placed it: with the President and the Senate."377
Currie's history demonstrates the absolutely political nature of the
debate and the degree to which it was abstracted from the actual
existence and history of Indian tribes. It is an expression of the dueling
views of the United States as the vehicle of "Manifest Destiny" or a
Nation charged with "moral obligations of the highest responsibility
and trust." 3 7 8 Currie argues that
[t]he power to make treaties seems to me to include the right to decide
with whom to make them, as the power to declare war includes the right
to decide whom to fight. Whatever casuistic defenders of the new
provision might say, Congress was attempting to dictate to the President
with whom he might make treaties, and that seems to me a blatant
invasion of the executive prerogative.379
With refreshing brevity and simplicity, Currie goes on:
In short, the entire enterprise was flatly unconstitutional, and it seems
extraordinary that President Grant unblinkingly signed it into law. If he
didn't want to make Indian treaties, he didn't have to. But nobody had
the right to tell him he couldn't if he did. If you don't believe me just
wait till Congress tries to tell the President he may not make treaties with
England or France. The Constitution says he can.380
This position strikes a most originalist chord. Advocates of the
revitalization of the nondelegation doctrine in administrative law
would likely see this as a different expression of the same constitutional
infirmity-a violation of the clear constitutional design implicitly set
forth in the Constitution. Furthermore, this position is even more
tenable when considering that Indian treaties are constitutionally
significant. Under the Supremacy Clause, "all Treaties made, or which
shall be made, under the Authority of the United States, shall be the
supreme Law of the Land," and this necessarily includes Indian
treaties. 381 Frickey has forcefully argued that this is significant in a
variety of ways. First, they should be interpreted via the special method
376. See Currie, supra note 188..
377. Id. at 447.
378. Seminole Nation v. United States, 316 U.S. 286, 297 (1942).
379. Currie,supra note 188, at 449-50.
380. Id. at 451.
381. U.S. CONsT., art. VI, cl. 2.
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for interpreting Indian treaties-the Indian canon of construction.3 8 2
According to the Indian canon of construction, "[t]he language used in
treaties with the Indians should never be construed to their
prejudice.... How the words of the treaty were understood by this
unlettered people, rather than their critical meaning, should form the
rule of construction."38 3

"

Frickey anticipates that this method of interpretation might appear
inconsistent with an originalist approach to interpretation. On the
contrary, Frickey suggests that originalism reinforces this approach
because it "reflects the most faithful application of the original meaning
of the treaty text."3 84 Construction of the treaty in this way takes into
account the multiple perspectives of all those involved rather than
viewing the bilateral agreement only from one perspective.
Accounting for multiple perspectives will be critical if, one day, treaties,
rather than federal statutes, serve as the primary basis for defining and
confirming a tribe's inherent sovereignty.
One of the present difficulties encountered by the Supreme Court
in the field of Indian law is trying to chart the scope of tribal sovereignty.
Outside the context of the federal-tribal relationship, these sorts of
questions are answered more easily by reference to the document
creating the relationship between two parties-whether it is between
Verizon and a customer, Bank of America and a mortgagee, or Russell
Westbrook and the Oklahoma City Thunder, the contract defines the
rights, privileges, and obligations of both sides. In the event of a
dispute, the court examines first and foremost the writing itself. The
Indian law context is not so. Consider what courts do when there is a
tribe lacking a treaty with the United States-like any tribal nation
located in the geographic bounds of California.3
How are those tribal rights to be defined? They certainly cannot
be defined with any particularity, or, for that matter, certainty. There
can be no certainty with respect to a tribe's sovereignty because of the
shifting opinions of the Supreme Court. Congress may also choose to
reallocate, or terminate altogether, those rights. With a treaty, there is
less discretion, less uncertainty, and less variability, from which all
parties benefit. Revitalizing the constitutionally created right of the
382. Frickey, supra note 196, at 1100.
383. Id. at 1101 (alteration in original) (quoting Worcester v. Georgia, 31 U.S. 515, 582
(1832) (M'Lean, J., concurring)).
384. Id
385. Carole Goldberg-Ambrose, Public Law 280 and the Problem of Lawlessness in
CaliforniaIndian Country, 44 UCLA L. REv. 1405, 1409 (1997).
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Executive to enter into treaties with Indian tribes simplifies the FederalTribal relationship while also adhering to fundamental principles of
constitutional design and restoring order to separation of powers
principles.
3.

Broad Original Public Understanding of Indian Tribes Supports
Tribal Sovereignty

One knotty question remains. Many of the Framers believed that
Indian tribes were destined to vanish.386 They expected the superior
civilized nature of the European communities and the promise of
America to result in the assimilation-forced or not-of Indians within
the American polity. The disappearance of Indian tribes was a foregone
conclusion. They expected this to happen. It did not. They also
maintained views that Indian tribes were uncivilized, barbaric, savage,
and incapable of adopting and utilizing the rule of law. They were not
and are not. Should these unfulfilled hopes and factually inaccurate
understandings of the world influence the original public
understanding of Indian tribes under the Constitution? If so, then
Greene is completely correct-originalism is fundamentally antiIndian and anti-African-American. The original public understanding
of the Constitution simply cannot be subject to the dominion of
inaccurately predicted future events and misunderstood historical
circumstances.
However, the original public understanding of Indian tribes may
include these types of conceptions. It stands to reason that if those nonIndian views are consulted, the views of the Indian tribes should be as
well. If we determine that, as a matter of constitutional interpretation,
there is legal content regarding the sovereignty of Indian tribes, then
the original public understanding should not be limited to non-Indians.
In part, this is because the communicative content is badly
underdetermined. The legal content must be excavated, and that
process should not be narrowly-or arbitrarily-conducted.
Furthermore, considering tribal viewpoints simply applies the
longstanding rule of statutory interpretation that ambiguities will be
construed against the drafter, to the originalist context. If tribal capacity
is subject to the non-tribal views of the draftsmen, it is equally
appropriate to incorporate the tribal perspective into that analysis.
386. Ablavsky, Beyond the Indian Commerce Clause, supra note 4, at 1053; Kathryn
Fort, The Vanishing IndianReturns: Tribes, PopularOriginalism, and the Supreme Court, 57
ST. LouIs U. L.J. 297, 308 (2013).
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Subjecting tribes to the domain of constitutional commentary surely
requires consideration of their views if we are to obtain a legitimate
original public understanding of the term.
C.

OriginalistHarmony ofFederalIndian Law

The two specific questions that form Justice Thomas's disjunctive
require differential analysis under the Constitution. While vague, the
Constitution's text attempts to create the legislative authority in the
context of Indian affairs while also describing its scope. There is some
communicative content that may be developed using an originalist
approach.
In turn, legal content can be developed from the
communicative content itself. However, the Constitution does not
contain any textual expression describing the sovereign capacity of
Indian tribes. The question then, is whether the Constitution provides
any legal content concerning the sovereignty of Indian tribes.
This Article argues that the implication from the enumerated
authorities and separation of powers compels the conclusion that Indian
tribes were distinct communities independent of the newly formed
United States. This division was contemplated in the original public
meaning. The Constitution had a method of dealing with external
relations (via treaty negotiated by the executive branch), how the new
United States would address Indian tribes (via legislation limited to
"commerce") but not their internal tribal relations. This implication
from constitutional design is consistent with the Framers's consistent
historical recognition of Indian tribes as having maintained some
degree of sovereignty.
Justice Thomas's claim that Indian tribes are not part of the
constitutional order may well be true in one sense but not true in another.
Even if he is correct that tribes are not at all part of the constitutional
order, it does not follow from that premise that Indian tribes lack
sovereignty as a result. The sovereignty of Indian tribes need not be
enumerated by the Constitution in order for it to exist-unlike
Congress, whose power depends on explicit constitutional enumeration.
Tribal sovereignty predates colonial contact and the Constitution, so it
cannot depend upon the impressions of the Framers nor the text of the
Constitution.
To say that Indian tribes are not part of the constitutional order is
not quite correct either. The constitutional design explains how Indian
tribes were to fit in: the Executive would make treaties with them, and
Congress would regulate commerce with them. The role of the
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judiciary, of course, is to say what the law is-and to do so in a manner
guided by the original public meaning of the Constitution. The
Constitution contemplates that treaties would be negotiated by the
Executive. The judiciary may pass judgement on the content, scope,
and validity of a treaty, but it may not unilaterally attempt to define the
sovereign capacity of an Indian tribe. That is for the parties to assess
and determine in the context of a treaty. When the Supreme Court did
attempt to define Indian sovereignty in the Marshall Trilogy, it gave
legal weight to the hopeful expectations of the Framers and early
Americans who imagined the white settlers of the United States living
alone on the continent. Marshall engaged in rhetoric masquerading as
law. A new originalist should feel equally comfortable overturning
federal common law precedent describing the sovereign incapacity of
Indian tribes as she does revitalizing the nondelegation doctrine.
Neither Justice Thomas nor Justice Gorsuch are shy about overturning
longstanding precedent where it conflicts with the original
understanding of the Constitution. Doing so in the context of federal
Indian law reinstates the traditional boundaries of authority specific to
Ablavsky agrees, noting that
each branch of government.
"[r]ecognizing the centrality of the executive in the historical decision
to acknowledge and protect tribal sovereignty .. .points toward a more
modest judicial role in the present."387
V.

CONCLUSION

The history of this continent is divisible into two periods:
indigenous and settler. The constitutional period of the United States
is the point in time where those histories became legally intertwined.
The Constitution is a recording of that moment. Originalism operates
to understand the historical context with all the imperfections,
ambiguities, and uncertainties that necessarily exist in the examination
of events long past. The constitutional text does not always contain the
communicative content from which the legal content may be
automatically derived. Under those circumstances, history provides a
guide, albeit a fuzzy one.
As Justice Thomas has suggested, the various branches of the
federal government have not always considered the constitutional
nature of legal questions concerning Indian tribes. Embedded in the
Constitution and its scant references to Indian tribes is an uneasy and
387.

Ablavsky, Beyond the Indian Commerce Clause, supra note 4, at 1084.
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awkward orientation.
Indian tribes do not fit nicely into the
constitutional structure and the settler history of the United States. The
reason they do not fit has everything to do with the two fundamental
concepts examined herein: congressional power over Indian affairs and
inherent tribal sovereignty. These questions exist as binary stars
orbiting a common mass-the Constitution. A new originalist
interpretation of the first concept renders a clear answer. Congress
enjoys some enumerated authority over the regulation of commerce
with Indian tribes, but it is much narrower than federal common law
has provided. As for the second concept, a new originalist approach
focuses on the fuzzy guide of history, informed by both settler and
indigenous voices.
The new originalist view I offer here is not an effort to "decolonize"
the Constitution. The Constitution is a legal colonial document. There
is no way to decolonize it. However, the fundamental guiding principle
of new originalism is to identify the communicative and legal content
of the constitutional text by virtue of examining in detail the historical
record of the original public understanding of underdetermined
constitutional provisions. That examination must include the views
and impressions of Indian tribes at the time of the founding.

