
COURT IMPROVEMENT: THE TEXAS SCENE
UPDATED

Thomas M. Reavley*

Four years ago I wrote a summary of the problems and propos-
als for court improvement in Texas.' Optimistic plans for complete
overhaul of the courts were developed, presented to the people, and
then rejected. Texas' experiment in constitutional reform was stym-
ied by too little effort from lawyers and judges and by too much non-
productive bickering which caused loss of public support and trust.
Despite the overwhelming rejection of the new court plans envi-
sioned by the proposed constitution, public opinion of the court
system in its present form remains low. Although Texas judges are
still working and justice is still being done, the ever-increasing back-
log of cases continues to slow the march of justice.

As dismal as the judicial scene may presently appear, dissatis-
facton with the courts is not a new social phenomenon. Seventy
years ago, Roscoe Pound addressed the American Bar Association
with a now classic call for court improvement.2 Dean Pound's hue
and cry continues to be timely and to go largely unheeded, though
it is raised time and again by conscientious followers.' Other states
seem to be making more progress than Texas.'

After the misadventure of an aborted attempt at constitutional
revision in Texas, the objectives remain the same: court manage-
ment, unification of the trial court to eliminate jurisdictional walls
and wasted judge time, improved facilities for trial courts, adequate
state financing, opportunity for presentation and adjudication and
disposition of the small claim, elimination of unnecessary delay in
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each stage of the judicial process, and merit selection of judges.
At the time of publication of the 1973 article5 the Chief Justice's

Task Force for Court Improvement had presented to the Texas Leg-
islature a rewrite of Article V of the Texas Constitution. The full
text of the judiciary article of the task force proposal was printed
at the end of the 1973 article.' The modified proposal of the Texas
Legislature appears at the end of this article. This article will sum-
marize the continuing efforts to restructure the Texas courts, point
out some mistakes we continue to make and hail some encouraging
recent developments.

I. MAJOR PROPOSALS OF THE PAST QUADRENNIUM

A. 1973 Legislative Session

The proposed amendment did not obtain the approval of the
63d Legislature, partly due to the fact that the members were to
convene as a constitutional convention in the summer of 1974.
While the Senate did adopt a committee substitute for Senate Joint
Resolution 4, in large substance that of the recommended judiciary
article of the Chief Justice's Task Force, this resolution was not
voted out of the House Judiciary Committee. Instead, another sub-
stitute was submitted to the House by its Judiciary Committee.
While incorporating many of the recommendations of the Task
Force, the latter substitute was a complete rewrite of the proposed
judiciary article and included a number of new provisions. When
submitted to a vote by the full House, it received 71 ayes and 65
noes, 29 votes short of the 100 needed to submit a constitutional
amendment. Thus it was that the proposal of the Chief Justice's
Task Force for a new judiciary article was not adopted.

B. State Bar Referendum

The State Bar of Texas conducted a referendum on the propos-
als of the Chief Justice's Task Force for Court Improvement. On
February 23, 1973, the State Bar mailed 21,534 ballots to the Bar
membership. A 49.74% response was received from lawyers practic-
ing within the State of Texas. The results of this referendum indi-

5. Reavley, Court Improvement: The Texas Scene, 4 Tax. TECH L. REv. 269 (1973).
6. Id.
7. H.R.J. Res. 61, 62d Leg. (TEx. CONST. art. XVII, § 2), adopted at the 1972 general

election, provided that the 63d Legislature, elected in November, 1972, would convene as a
constitutional convention in 1974.
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cated an overwhelmingly favorable response to the proposals of the
Task Force. The proposal to merge the supreme court and the court
of criminal appeals into a single court of last resort was favored by
66% of the lawyers voting on the issue; granting the present courts
of civil appeals intermediate criminal jurisdiction was favored by

8. 36 TEX. B.J. 277 (1973).
Proposition I

(Task Force Proposals Dealing with Matters Other Than Method of Selecting Judges)
1. Merge the Court of Criminal Appeals and Supreme Court into a single court of last

resort for civil and criminal matters. For, 6,416; against, 2,729.
2. Convert the Courts of Civil Appeals into Courts of Appeals with authority to hear

appeals in criminal as well as civil cases. For, 6,997; against, 2,163.
3. At the district court level, eliminate overlaps in districts. Judges of special district

courts, (such as domestic relations and criminal district courts) would become regular district
judges. (Counties with multiple district courts would have a single district court with as many
judges as needed rather than a separate district for each judge as is now the case.) For, 7,365;
against, 1,746.

4. Replace all present courts below the district court level with a statewide system of
new county-level courts. For, 7,699; against, 1,438.

5. Make all incumbent Appellate, District and County Court at Law Judges into Judges
of the corresponding courts in the new system. (County Judges would become either Judges
of the new county-level court or continue as presiding officers of the Commissioners Court
but without judicial duties. Office of Justice of the Peace would be phased out under
"grandfather clause," and duties of that office will thereupon vest in the County Court.) For,
7,500; against, 1,563.

6. Make the Chief Justice of Texas the administrative head of the entire court system
acting through local presiding judges. For, 7,604; against, 1,504.

7. Require all judges from the county level up to be lawyers. For, 8,934; against, 268.
8. Have state pay judicial salaries and such other expenses as may be provided by law,

with legislature to have right to provide for full or partial reimbursement from fines and fees.
For, 7,761; against, 1,249.

9. "Selection of Judges" is dealt with under Proposition II below. Otherwise, the forego-
ing eight questions contain main features of the Task Force proposal, as published in the
January 1973 Texas Bar Journal. Whether you favor all eight proposals above or not, please
answer the following: Omitting from consideration the method of Selection of Judges, ir-
respective of how you voted on the foregoing propositions, do you favor the proposed judiciary
article, taken as a whole, over the present judiciary article? For, 6,834; against, 1,669.

Proposition II
Election or Selection of Judges

(Vote for One of Following Three)
10. Elect all Judges by partisan election as at present (i.e., by party nomination). For,

1,835.
11. Elect all Judges by nonpartisan election for six-year terms (i.e., not by party nomi-

nation). For, 3,961.
12. Have Governor appoint appellate judges (and trial judges if the legislature chooses)

from a list of qualified nominees submitted by a Judicial Nominating Commission. (Such
judges would be subject to approval by the voters every six years.) For, 3,576.

Constitutional Amendment Submission
13. Regardless of your vote on propositions 10, 11, or 12, do you favor submitting

propositions 11 and 12 to the people to give the voters a choice between such methods of
selection of judges? For, 4,899; against, 3,094.
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72%; establishing a single district court in each judicial district with
as many judges of the single court as is required to dispose of the
judicial business, merging the specialized district level courts into
this single district court, and eliminating the overlaps between the
various judicial districts were favored by 76%; replacing all present
courts below the district court level with a statewide system of new
county-level courts was favored by 79%; making the Chief Justice
of Texas the administrative head of the entire court system received
a 78% favorable response; requiring all judges to be lawyers was
favored by 92%; having the state pay all judicial salaries and such
other expenses as may be provided by law was favored by 80%. On
the general question of "[d]o you favor the proposed judiciary arti-
cle over the present judiciary article," 71% of those voting indicated
they did. The question of selection of judges was submitted as a
separate item on this referendum, and as to this question, 19%
favored the present method of partisan election, 41% favored selec-
tion by nonpartisan election, and 37% favored the merit selection
system.

C. Constitutional Revision Commission

On November 30, 1973, the Texas Constitutional Revision
Commision' submitted its final report 0 to the 63d Legislature, in
anticipation of the convening of the Constitutional Convention.
This 37 member commission was appointed by a committee com-
posed of the Governor, the Lieutenant Governor, the Speaker of the
House, the Attorney General, the Chief Justice of the supreme
court, and the Presiding Judge of the court of criminal appeals.

The Commission held public hearings in 19 of the principal
cities of the state extending from April 25 to June 30, 1973." Al-
though the Commission based its deliberations on the Constitution
of 1876 and retained a number of its provisions, the proposed consti-
tution was designed to fulfill the present and future needs of the
state. Farsighted drafting was especially present in the proposed
judiciary article.

Under the Commission's 2 recommendations, the present court

9. Created by S. Con. Res. 1, 63d Leg. (1963).
10. A NEw CONSTITUTION FOR TEXAS, REPORT OF THE TEXAS CONSTITUTIONAL REVISION

COMMISSION (1973).
11. A total of 4,028 citizens attended these hearings and testimony was received from

911 people.
12. Created by S. Con. Res. 1, 63d Leg. (1963).

[Vol. 9:67



COURT IMPROVEMENT

of criminal appeals would have been merged into the supreme court,
which thereafter would be the court of last resort for all matters,
civil and criminal. The present courts of civil appeals would become
general intermediate appellate courts with jurisdiction over both
civil and criminal appeals. While the proposed judiciary article pur-
ported to create a "unified judicial system", composed of a supreme
court, courts of appeals, district courts, and county courts, it also
provided for local municipal and justice of the peace courts outside
of the "unified judicial system." The article provided for a single
district court in each judicial district of the state with as many
judges as provided by law. Similarly there would be one or more
judges in each county court. No county would have more than one
county court and a single county court could serve one or more
counties. Vacancies in the appellate courts were to be filled by gub-
ernatorial appointment from a list of nominees provided by a Judi-
cial Nominating Committee. District and county judges were to be
elected on a nonpartisan basis. Except for judges who preside over
county commissions, justices of the peace, and municipal court
judges, all judges were to be required to be licensed to practice law
in this state. Appellate court judges were to be selected under the
merit selection plan. However, an alternative proposal for nonpar-
tisan elections of the appellate judiciary was included in the judici-
ary article. This draft also provided for the creation of a judicial
council chaired by the Chief Justice of Texas to prescribe rules of
administration for the unified judicial system. The Chief Justice
was given authority to assign temporarily a judge to any court of the
same level and from a court of appeals to the supreme court.

D. Constitutional Convention and Aftermath

The Constitutional Convention convened on January 8, 1974.11
Due to the extensive study and work of the Chief Justice's Task
Force and the Constitutional Revision Commission, many observers
felt that the judiciary article would prove to be one of the least
controversial items on the agenda of the convention. This was not
to be. Indeed, the first draft of the Judiciary Committee was the
only committee report to be initially rejected by the convention."
Major areas of controversy were the provisions to merge the supreme

13. Texas voters on November 7, 1973, had approved the calling of the convention by a
vote of 1,549,982 to 985,282-a 61 percent favorable vote.

14. The proposed article was rejected by a vote of 74 to 81 on May 22. On the following
day a substitute motion also failed by a vote of 71 to 79.
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court and the court of criminal appeals, the right of the state to
appeal in criminal cases, and the status of the existing constitu-
tional county courts. While the Judiciary Committee followed the
recommendations of the Chief Justice's Task Force and Constitu-
tional Revision Commission in most instances, its draft did not
propose merit selection of judges, and other changes of particular
concern to various delegates were also made. After many days of
arduous work to attain an agreeable compromise, a revised judiciary
article was approved on June 13 by the convention by a vote of 117
to 45. The main compromises which induced this favorable action
was a very limited right of appeal by the state in criminal cases"
and the preservation of judicial powers of the constitutional county
courts. 6 The convention's approval of the judicial article raised only
a short-lived glimmer of hope for reform, destined to be lost in the
sparks that flew before the convention was over. On the last day
permitted by law for action, the convention failed to attain the
necessary two-thirds vote to submit the entire new constitution to
the electorate.

The 64th Legislature met in January 1975, approximately six
months following the failure of the constitutional convention, and
quickly rescued its work. With only minor changes, the proposed
convention constitution was approved by the legislature and sub-
mitted for ratification or rejection by the voters on November 4,
1975. The legislature took the unprecedented action of submitting
eight separate amendments to the 1876 Constitution, each self-
contained with its own transition and adoption schedules.'7 This
method allowed voters to approve all, none, or some of the proposed
articles. Had all eight propositions been ratified by the voters,
Texas would have had a completely new constitution (except for the
Bill of Rights provision of the 1876 Constitution, which had been
expressly excluded from consideration by the convention). All eight
propositions were defeated.'" Undoubtedly the division of opinion
among the leaders at the state level was a major factor in the defeat
of the constitutional proposals in November of 1975.1 Editorial writ-

15. Proposed Judicial Article, § 14. See Appendix.
16. Proposed Judicial Article, § 6(a). See Appendix.
17. S.J. Res. 11, 64th Leg. (1975).
18. Of the eight amendments submitted to the electorate Proposition fl proposing a new

judiciary article, received the second highest number of affirmative votes and the least num-
ber of negative votes, with 286,238 for and 817,576 against.

19. The Dallas Morning News tallied proponents and opponents in the Sunday, Novem-
ber 2, 1975, edition.
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ers, while pointing to some specific controversial parts of the pack-
age, found an underlying reason for the failure of the new constitu-
tion in the mistrust of government due to the Watergate episode and
the faltering national economy in 1975.20

II. PROBLEMSOME TRENDS

A. Continued Proliferation of Courts and Diverse Jurisdiction

The defeat of the judiciary article in the November 1975 refer-
endum left us with the antiquated and fragmented Texas court
system. New courts are continually created and new judges are ap-
pointed. No attempts have been made to consider judicial redis-
tricting to more evenly distribute the work load between the existing
courts. Nor do we address the vexing problems of diverse jurisdic-
tion of courts of the same level. The 65th Legislature submitted no
constitutional amendments substantially reorganizing the judici-
ary, probably due to heavy negative votes in the 1975 election; it
simply increased the number of courts."

B. Criminal Appellate Process

Of great concern to the serious observer of the Texas judicial
system is the criminal appellate process. The fact that Texas has a
single criminal appellate court, with no intermediate appellate
courts, has in recent years created a backlog in criminal appeals. In
1976, 2,458 new criminal appellate cases were docketed by this
court, an increase of thirty-two percent over 1975, and seventy-six
percent higher than the five year average of 1,393.22 Addressing this
problem, the Texas Judicial Council recommended to the 65th Leg-
islature that the present fourteen courts of civil appeals be con-

20. Mike Kingston of the Dallas Morning News wrote in the Saturday, November 8,
1975, edition:

So while revision seemed like a good idea in 1972 [when the constitutional revision
effort was begun by the constitutional amendment directing the Legislature to sit
as a Constitutional Convention] it's anathema today. The negative results were too
uniform statewide for any other explanation. Few reasoned votes were cast. Voters
just turned down the entire package.
The proposals were not, as some have said, "a vicious, evil" attempt to corrupt
government in Texas. Too many of the proposals simply make good sense.
But voters are apprehensive and suspicious about anything dealing with govern-
ment. Rather than take a chance of picking and choosing among the proposals on
the ballot, they just turned thumbs down on all of them.

21. Tex. Laws 1977, ch. 5, at 6; Tex. Laws 1977, ch. 860, at 2154; Tex. Laws 1977, ch.
859, at 2144.

22. 48 Txx. JUD. COuNCIL ANN. REP. 101 (1977).
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verted to general intermediate "courts of appeals" having both
criminal and civil appellate jurisdiction.2 1

The proposal to convert the present courts of civil appeals to
general intermediate courts of appeals were introduced in the 65th
Legislature as House Joint Resolution 55.2 This resolution was not
adopted. Instead, Senate Joint Resolution 18 was adopted and was
approved by the electorate on November 8, 1977. This amendment
increases the number of the judges on the court of criminal appeals
from five to nine2 5 and allows the court to sit and decide cases in
three-judge panels, the designation thereof to be under rules estab-
lished by the court. The court will be required to sit en banc for
capital punishment cases.

It is my own belief that this change will be no improvement,
although we will all hope that events prove me mistaken. The basic
problem today is that we have only one court to review all appeals
of criminal convictions. Senate Joint Resolution 18 does not change
that. The argument is made that intermediate review of criminal
cases will add to the delay by adding another step to the process.
That has some plausibility if the one appellate court can handle the
volume expeditiously. But when the single court becomes over-
loaded, only intermediate courts can relieve that burden.

It is interesting to compare the Texas appellate scene to that
of other states. A study of the latest available statistics reveal that
of the seven most populous states (California, New York, Pennsyl-
vania, Illinois, Ohio, Michigan and Texas), Texas has two and one-
half times as many judges at the court of last resort level as any one
of the other states. Each of the other states had only one court of
last resort with seven judges deciding appeals in both civil and
criminal cases, whereas Texas has two courts of last resort, the
supreme court with nine justices and the court of criminal appeals
with nine judges for a total of eighteen. Texas also has fourteen
intermediate courts with three judges each, for a grand total of 60
appellate judges. Only California with 63 has more appellate judges
than Texas. Ohio has 45, New York has 31, Illinois 41, Michigan 25
and Pennsylvania 21.26

23. TEXAS JUD. COUNCIL, Minutes, January 14, 1977.
24. Every study conducted on the Texas judicial system in recent years has made this

same recommendation.
25. Presently the five member court is aided by two permanent commissioners, two full-

time special commissioners; and in 1976, three part-time commissioners.
26. COUNCIL OF STATE GovERMNMeTs, STATE Cour SYsTEMs 1-3 (Revised 1976).
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Experience in other states indicates that sifting criminal ap-
peals through intermediate appellate courts will give every case one
appellate court review and will cut the criminal caseload of the
court of last resort by from one-half to five-sixths. Available statis-
tics show that perhaps only Illinois has fewer cases than Texas
appealed to the appellate courts.2 7 6,869 cases were appealed to Ohio
intermediate appellate courts in 1975; 6,051 such appeals were filed
in California in 1974-75; 4,383 were filed in Michigan in 1976; 4,649
were filed in Pennsylvania in 1975; 3,268 were filed in Texas in 1975;
and 3,259 were filed in Illinois in 1974. Statistics are not available
for Illinois in 1975.

Of the 6,869 cases appealed in Ohio in 1975, 5,857 (85%)
stopped at the intermediate court level; review by the supreme court
was sought in only 1,012 and was granted in only 89. Of the 4,649
appealed in Pennsylvania, 3,821 (82%) stopped at the intermediate
level; review by the court of last resort was sought in only 828 and
was granted in only 467. Of the 6,051 appealed in New York, 4,503
(74%) stopped at the intermediate level; review by the court of last
resort was sought in only 1,548 and was granted in only 250. Of the
5,915 appealed in California, 3,305 (57%) stopped at the intermedi-
ate level, review by the supreme court was sought in only 2,610 and
was granted in only 231. Of the 3,259 appealed in Illinois, 2,329
(71%) stopped at the intermediate level, review by the supreme
court was sought in only 930 and was granted in only 142.

In Texas,28 during 1975, 1,764 appeals in civil cases was filed in
the intermediate courts; and of 1,407 decided by those courts, 735
(52%) stopped at that level, review by the supreme court was sought
in only 672 and was granted in only 103. On the other hand, appeals
in criminal cases, all of which skipped the intermediate courts and
landed directly in the lap of the Court of Criminal Appeals for
review, numbered 1,863 with that court having no right to deny
review, however frivolous, unmeritorious or minor the appeals might
have been.

The workload of the court of criminal appeals cannot be eased
by the simple act of turning four de facto judges into four de jure

27. OFFICE OF THE ADMINISTRATIVE DIRECTOR, SUPREME COURT OF OHIO, OHIO COURTS,

Volume 19 (1975); JUDICIAL COUNCIL OF CALIFORNIA, ANNUAL REPORT OF THE ADMINISTRATIVE

OFFICE (1976); ADMINISTRATIVE OFFICE OF PENNSYLVANIA COURTS, 1975 REPORT; 47 TEX. JUD.

COUNCIL ANN. REP. (1977); ADMINISTRATIVE OFFICE OF THE ILLINOIS COURTS, 1974 ANNUAL

REPORT.

28. 47 TEX. JUD. COUNCIL ANN. REP. 98-103, 112 (1975).
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judges, thus enlarging the court from five to nine voting judges.
Turning commissioners into judges will actually impede rather than
expedite the decision-making process. The addition of judges to an
appellate court reaches a point where it is self-defeating. Every
added judge, with full participation rights, puts one more person in
the gauntlet through which every opinion of every judge must run
for approval or disapproval, with concurring and dissenting opin-
ions. We assume that each judge studies each case, no matter how
many other judges are participating. The proposal to increase the
number of voting judges on a particular appellate court to reduce
delay is not based upon experience in any court of last resort.

It is argued that the use of three-member panels of a nine-judge
court of last resort will solve the caseload problem in the criminal
appellate system. 9 Our own Texas experience with consideration of
appeals by panels establishes their unworkability. Membership of
the supreme court was increased from three to nine by constitu-
tional amendment in 1945, with authorization for the court to sit in
sections of three to hear arguments in cases and to pass on applica-
tions for writs of error. The use of sections by the supreme court for
the authorized purposes was tried for a brief period but was soon
abandoned and has not been resorted to since at least 1950. Lawyers
for litigants feel, and the court feels, that cases reaching the court
of last resort should be heard and decided by a majority of the nine
members.

The answer which we will come to sooner or later will be to
convert the present courts of civil appeals to "courts of appeal,"
having general intermediate appellate jurisdiction, criminal as well
as civil. That system is used with success in other jurisdictions, and
it works successfully for us now on the civil side of the docket.
Fourteen intermediate appellate courts are already in existence in
this state.

The only objection made to this solution are that (1) an over-
load of criminal cases would swamp the courts of appeal in Dallas
and Houston, and (2) a particular type of expertise is needed for
deciding criminal cases. The overloading argument is not convinc-
ing. We can put more judges to work in Dallas and Houston. Fur-
thermore, the supreme court has statutory authority0 to equalize

29. Testimony by Presiding Judge John F. Onion before Senate Jurisprudence Commit-
tee, 65th Legislature, February 8, 1977.

30. TEX. REv. Civ. STAT. ANN. art. 1738 (Supp. 1976).

[Vol. 9:67



COURT IMPROVEMENT

dockets of intermediate courts at any time and has exercised this
administrative function for many years.3' If all 3,268 appeals in both
civil and criminal cases in 1975 had been filed in the intermediate
courts and the dockets had been equalized, the average number of
cases per judge would have been 77 plus, far fewer than the average
of 240 plus per judge in Michigan, 221 per judge in Pennsylvania,
160 per judge in New York, 156 per judge in Ohio, 105 plus per judge
in California and 95 plus per judge in Illinois.

Even less convincing is the argument of the need of "expertise."
Of the fifteen judges and commissioners who have served on the
court of criminal appeals in the last sixteen years, only five judges
have devoted most of their past service to criminal law. Eight judges
had devoted most of their previous service to rural-type, general
jurisdiction district court benches, trying, both civil and criminal
cases. One commissioner came from a decade of service as chief
justice of a court of civil appeals, and the latest member came from
an active general civil and criminal practice.

The backgrounds of the justices of the courts of civil appeals do
not differ greatly from these. A study conducted by the Texas Judi-
cial Council in 1977 indicated that of the 42 justices sitting on the
courts of civil appeals as of January 20, 1977, 15 (36%) had immedi-
ately prior to this service served on a district court with both crimi-
nal and civil jurisdiction, 10 (24%) had immediately prior to this
service served on a district court limited to hearing civil cases, and
17 (40%) had been in private practice immediately prior to serving
on the bench. Of these latter 17, two had previously served as a
district attorney, two had been county attorneys, one had served as
a justice of the peace, and one had earlier served as a judge of a
criminal district court. Thus, 52% of the justices had substantial
previous experience with criminal law.

A proposed constitutional amendment of the 65th Legislature,
Senate Joint Resolution 45,32 would allow the legislature to increase
the membership of the courts of civil appeals and authorize them
to sit in sections. Anticipatory implementing legislation would have
increased the size of the First (Houston), Fifth (Dallas), and Four-
teenth (Houston) Courts to six justices effective upon approval of
the constitutional amendment by the voters on November 1, 1978,
and that of the Second District (Fort Worth) on January 1, 1983.

31. See recent Annual Reports of the Texas Judicial Council.
32. S.J. Res. 45, 65th Leg. (1977).
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This amendment would not extend criminal appellate jurisdiction
to these intermediate appellate courts.

C. Judicial Selection

The merit plan of judicial selection and tenure for appellate
judges has been endorsed for Texas by many groups over the years, 33

including the Texas Judicial Council, the Chief Justice's Task
Force, and the Constitutional Revision Commission. The most re-
cent group to endorse the concept was the State Bar's Committee
on Selection, Compensation and Tenure of State Judges. 3

1 On Octo-
ber 21, 1976, this Committee recommended to the Board of Direc-
tors of the State Bar (1) that a merit plan similar to that of the
Constitutional Revision Commission be adopted with respect to
appellate judges and (2) that district and county court judges be
elected through the partisan electoral system. The Committee's rec-
ommendations have not yet been acted upon by the Board of Direc-
tors.

A proposal similar to that of the Committee was introduced in
the 65th Legislature.35 Senate Joint Resolution 9 would have created
an eleven-member Judicial Nominating Commission selected
jointly by the Governor, Lieutenant Governor and Speaker for six-
year overlapping terms. A majority would be non-lawyers. The
Commission would submit three nominees to the Governor for va-
cancies on the supreme court, court of criminal appeals and courts
of civil appeals from which he would be required to choose. The
appointee would be subject to approval or rejection on a non-
partisan ballot at the first general election held more than ten
months after appointment and every sixth year thereafter. Justices
and judges sitting at the adoption of the amendment would there-
after be subject to approval or rejection ballots. The resolution was
prefiled before the session began but never received a hearing before
the Jurisprudence committee.

These proposals are similar in nature to those recommended by

33. Texas Judicial Council, Minutes May 19, 1972; 40 TEX. JUD. COUNCIL ANN. REP.

(1968); 39 TEX. JUD. COUNCIL ANN. REP. 27 (1967); 32 TEX JUD. COUNCIL ANN. REP. iv-viii
(1960); 18 TEX. JUD. COUNCIL ANN. REP. 50-59 (1946), Reavley, Court Improvement: The
Texas Scene 4 TEX. TECH L. REV. 269, 294-295 (1973); A NEW CONSTITUTION FOR TEXAS, REPORT

OF THE TEXAS CONSTITUTIONAL REVISION COMMISSION (1973).
34. The endorsement was made by letter report which proposed a constitutional amend-

ment to establish a merit plan for judicial selection. The committee report was recently
published in 40 TEX. B.J. 908 (1977).

35. S.J. Res. 9, 65th Leg. (1977).
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the American Bar Association and practically every national profes-
sional organization which has taken a position on this area.3"
Whether merit selection, especially for appellate judges, will be-
come a reality in Texas at any time in the near future is proble-
matic. However, the principle is so valid that surely it will be
adopted in our state one day.

It would seem that Texans would have learned the error of the
present mode of judicial selection by the highly publicized experi-
ence with Donald B. Yarbrough. Mr. Yarbrough, inexperienced and
facing allegations of improper conduct, handily defeated an out-
standing chief justice of a court of civil appeals in the 1976 election
for justice of the supreme court. Advocates of the elective method
of selection explain this misadventure as a fluke due to the similar-
ity of Yarbrough's name to other active statewide political figures
and due to the failure to inform the voters by those who should have
done so. The fact of the matter is that the voters usually vote blindly
in these judicial races and name familiarity, due to any happen-
stance, controls. Furthermore, we are not likely to get so much
involvement by lawyers and editors as to substantially change this
fact. Most successful and highly qualified prospects for judicial off-
ice will surely beware of the costs and uncertainties of that means
of obtaining and retaining office.

D. The Crazy Quilt Grows

The 65th Legislature created 79 new district courts, 31 of those
by converting existing domestic relations and juvenile courts into
family district courts, with the judge's basic salary paid by the
State.37 The 48 completely new courts were the most created by a
legislature during the past 25 years. 166 district courts have been
created during the past 25 years. 8 These courts constitutes over one-
half of the courts which will exist when those of the 65th Legislature
become effective. Thus, while the 1975 estimated population of the
state is 59 percent higher than that of the 1950 census, the number
of district courts has increased 116 percent in approximately the
same period of time. Unfortunately, the inclination of the legisla-

36. AMERICAN JUDICATURE SOCIETY, SELECTED READINGS ON THE ADMINISTRATION OF JUS-
TICE AND ITS IMPROVEMENT (1971); ABA MODEL JUDICIAL ARTICLE FOR STATE CONSTITUTIONS, 87
A.B.A. REP. 392 (1962), NATIONAL CONFERENCE ON THE JUDICIARY, JUSTICE IN THE STATES, 265

(1971).
37. T x. REv. CIV. STAT. ANN. 1926a (Supp. 1977).
38. TEx. HOUSE COMM. OF THE JUDICIARY, STREAMLINING THE TEXAS JUDICIARY: CONTINU-

ITY WITH CHANGE, H.R. REP. 97-108, 62d Leg. (1972).
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ture to restrict the district courts to hear certain types of cases
continue. Ten of the forty-eight new courts are to give preference to
criminal cases, two to civil cases and ten (not including the 31
converted domestic relations and juvenile courts) to family law mat-
ters." When the new courts are all effective, 132 of the state's 309
district courts will have some form of legislative restriction on the
types of cases they are to hear, although the Supreme Court has held
that the constitutional grant of jurisdiction to the constitutional
district courts may not be reduced by the legislature."

Sixteen new county courts at law were created by the 65th
Legislature"-again more than any other session during the past 25
years. Prior to the 53rd Legislature in 1953, 35 county courts at law
had been created. When all courts created by the 65th Legislature
become effective, the state will have 100 such courts-an increase
of 154 percent since 1953. Inasmuch as each of these courts is cre-
ated by separate statute, few have precisely the same jurisdiction
or restriction on the types of cases they can hear. Using broad classi-
fications, the Texas Judicial Council identified 20 different catego-
ries of statutory jurisdiction or restrictions on the county courts at
law in the state. 2

E. Inattention to the Courts of Limited Jurisdiction

Other than the proposed constitutional amendment 3 to extend
the civil jurisdiction of justice of the peace courts to $1,000 to reflect
the modern-day buying power of the dollar, the courts of limited
jurisdiction were virtually ignored by the 65th Legislature. Legisla-
tion enacted in this area was limited to very narrow categories.
Reacting to State v. French" in which the court of criminal appeals
proscribed the practice of cities appointing temporary or alternate
municipal court judges, the legislature enacted statutory authoriza-

39. Tex. Laws 1977, ch. 5, at 6; Tex. Laws 1977, ch. 860, at 2154.
40. Lord v. Clayton, 163 Tex. 62, 352 S.W.2d 718 (1961).
41. Tex. Laws 1977, ch. 434, at 1145; Tex. Laws 1977, ch. 437, at 1152; Tex. Laws 1977,

ch. 133, at 274; Tex. Laws 1977, ch. 123, at 259; Tex. Laws 1977, ch. 373, at 1007; Tex. Laws
1977, ch. 137, at 284; Tex. Laws 1977, ch. 607, at 1493; Tex. Laws 1977, ch. 625, at 1532; Tex.
Laws 1977, ch. 640, at 1626; Tex. Laws 1977, ch. 260, at 688; Tex. Laws 1977, ch. 688, at 1723;
Tex. Laws 1977, ch. 689, at 1727 (creates two courts); Tex. Laws 1977, ch. 690, at 1730; Tex.
Laws 1977, ch. 692, at 1736; Tex. Laws 1977, ch. 68, at 139.

42. Subject Matter Jurisdiction of Texas Court, 48 TEX. JUD. COUNCIL ANN. REP. 21-33
(1977).

43. H.J. Res. 37, 65th Leg. (1977).
44. 546 S.W.2d 612 (Tex. Crim. App. 1977).
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tion for such appointments.45

Some of the bills and resolutions which were introduced but not
passed in the 65th Legislature proposed more sweeping changes
than those which did pass but still reflected a narrow perception of
the problems in these courts. House Joint Resolution 5946 would
have been provided that all courts would have jurisdiction as pro-
vided by law. Senate Bill 923"7 would have raised the civil jurisdic-
tion of all county courts at law to $15,000. One bill would have
increased small claims jurisdiction to $1,000,11 one would have
raised it to $50011 and one would have raised it to $300. Senate Bill
482"' would have allowed any incorporated city, town or village to
create municipal courts of record. House Bill 12102 made similar
provisions for cities over 350,000 population. Bills were introduced
to give the Houston municipal court of record: (1) recurrent jurisdic-
tion with the county criminal courts at law;53 (2) injunctive power;54

and (3) civil jurisdiction up to $200 arising from city ordinances. 5
5

Individual bills would have allowed San Antonio, Longview, Fort
Worth, Dallas, Sweetwater, and San Angelo to create municipal
courts of record." Only those pertaining to Sweetwater 7 and Fort
Worth" were enacted.

One question left completely unaddressed at this time is the
non-lawyer judge trying criminal cases. On August 14, 1974, the
California Supreme Court in a unanimous opinion ruled that a Cali-
fornia procedure which allowed non-lawyer judges to preside over
criminal trials of offenses punishable by a jail sentence violated a
defendant's right to due process of law.59 In a similar case the Texas

45. Tex. Laws 1977, ch. 426, at 1135; Tex. Laws 1977, ch. 796, at 1993.
46. H.J. Res. 59, 65th Leg. (1977).
47. S. 923, 65th Leg. (1977).
48. H.R. 643, 65th Leg. (1977).
49. H.R. 651, 65th Leg. (1977).
50. H.R. 861, 65th Leg. (1977).
51. S. 482, 65th Leg. (1977).
52. H.R. 1210, 65th Leg. (1977).
53. S. 282, 65th Leg. (1977).
54. H.R. 534, 65th Leg. (1977).
55. S. 907, 65th Leg. (1977).
56. H.R. 511, 65th Leg. (1977); H.R. 577, 65th Leg. (1977); H.R. 2238, 65th Leg. (1977);

H.R. 1109, 65th Leg. (1977); S. 339, 65th Leg. (1977); S. 914, 65th Leg. (1977); H.R. 1732,
65th Leg. (1977).

57. TEX. REV. CIv. STAT. ANN. art. 1200dd (Supp. 1977).
58. TEx. REV. CIv. STAT. ANN. art. 1200ff (Supp. 1977).
59. Gordon v. Justice Court for Yuba Judicial Dist. of Sutter County, 12 Cal. 3d 323,

525 P.2d 72, 115 Cal. Rptr. 632 (1974).
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Court of Criminal Appeals held that it was permissible for a non-
lawyer judge to preside over a criminal case. 0

The United States Supreme Court addressed this question in
the case of North v. Russell' during its 1976 term. Here the Court
held that an accused who is charged with a misdemeanor for which
he is subject to possible imprisonment is not denied due process
when tried before a non-lawyer judge when a later trial de novo is
available before a judge who is a lawyer. It is arguable that there is
no denial of due process to have lay persons sitting as judges only if
two conditions are met: (1) that an absolute right of trial de novo is
offered the defendant, and (2) that such second trial be before a
traditionally law-trained judge. In Texas, the trial of class A and B
misdemeanors, both of which carry the possibility of jail sentences
upon conviction, are before the county court. Of the 254 counties in
Texas, 168 have non-lawyer county judges and no county court at
law.

The decision in North v. Russell"2 does not specifically and
affirmatively require a lawyer judge. Rather, in the negative, it
states that since in Kentucky there is a two-tier trial court, with a
right of appeal on trial de novo to a court which has a lawyer judge,
this does not violate either the due process or equal protection guar-
antees of the United States Constitution.63

III. GOOD NEws Too

Several significant movements have occurred within the last
year which will have a positive effect upon our court system. The
House Judiciary Committee conducted an interim study on the ju-
diciary during 1976 and made fifteen specific recommendations to
the 65th Legislature as a result." Of the fifteen recommendations,
six resulted in new legislation. House Bill 82865 directs the chief
justice of the supreme court to deliver a "State of the Judiciary"
message at the commencement of each regular session of the legis-
lature. For the first time the judiciary of Texas will have a formal
forum to articulate its needs and recommendations for the improve-

60. Ex parte Ross, 522 S.W.2d 214 (Tex. Crim. App. 1975).
61. 427 U.S. 328 (1976).
62. 427 U.S. 328 (1976).
63. Id.
64. TEX. HOUSE COMM. OF THE JUDICIARY, THE TEXAS COURT SYSTEM: MANPOWER, RE-

SOURCES AND MANAGEMENT, H.R. REP., 65th Leg. (1976).
65. TEX. REV. CIv. STAT. ANN. art. 5429h (Supp. 1977).
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ment of our system of justice through the use of this message. The
specialized courts of domestic relations and statutory juvenile
courts were converted to district courts to give preference to family
law matters." An amendment to V.A.C.S. art. 200a makes it the
duty of a district judge "to diligently discharge the administrative
responsibilities of office [and] to rule on a case within three months
after that case has been taken under advisement." 7 The amend-
ment also makes it a duty to request the presiding judge of the
administrative judicial district to assign an outside judge for elec-
tion contests, suits to remove local officials and motions to recuse
the regular judge. The power to grant extensions of time for filing
transcripts and briefs in criminal cases on appeal was removed from
the trial courts and placed in the court of criminal appeals. " The
State Office of Court Administration was established to assist the
supreme court with its duties with respect to the efficient adminis-
tration of the state's courts. 9

In the fall of 1976, the United States Congress amended the
Omnibus Crime Control and Safe Streets Act of 1968.70 This amend-
ment provided in part that "the court of last resort of each state...
may establish or designate a judicial planning committee for the
preparation, development and revision of an annual state judicial
plan."'" Pursuant to this federal legislation, the Supreme Court of
Texas on May 3, 1977, issued an order establishing the Judicial
Planning Committee of Texas and appointing its membership.
While this committee has been only recently constituted, it is antic-
ipated that it will lend direction to further efforts in the area of court
improvement. Its membership comprises a broad-based representa-
tion of the legal profession in the state containing as it does repre-
sentation from all levels of courts and representatives of the prose-
cution, defense, and civil bars.

Since its early days the Texas Criminal Justice Council has
funded a number of local court coordinator projects. The funding of
several of these has now been taken over by the counties in which
they operate. The 1978 proposed Budget of the Criminal Justice

66. TEX. REv. Civ. STAT. ANN. art. 1926a (Supp. 1977).
67. Tex. Laws 1977, ch. 389, at 1060.
68. Tex. Laws 1977, ch. 236, at 638. See also Rule 13 of the Court of Criminal Appeals,

2 TEX. REG. 2750 (1977).
69. TEx. REV. Civ. STAT. ANN. art. 2328b (Supp. 1977).
70. Pub. L. No. 94-503 (1976).
71. Id.
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Division contains funding of over $500,000 for 14 such projects.72

While the function of these projects varies from county to county,
all projects have been limited to assistance to courts hearing crimi-
nal cases. The coordinator inventories cases assigned to the court,
notifies attorneys and bondsmen of settings, sees that all cases sett-
able are set and in general coordinates administrative matters to see
that delay is reduced.

With the institution of local trial court coordinators, trial
judges and other officials have had their eyes opened to the improve-
ment possible when someone assists the trial judges with their dock-
ets and all practical arrangements.

IV. CONCLUSION

There is no question that substantial court improvement in
Texas is still beyond us. We need it, the public demands it, and it
is absolutely necessary. And it will come.

The piecemeal approach to the problems of the Texas judicial
system cannot address the basic problems of present fragmented
and variegated jurisdiction. While we attempt to solve specific, nar-
row problems within the judicial system, we may only aggravate
the more serious deficiences. We should use the studies of various
groups previously discussed in this article to confront the problems
of the judicial system of our state. The trial court system must be
considered as a single unit. This is not to say that we must insist
upon a single trial court for the trial of all matters, but the relation-
ship of all levels of trial courts to each other shall be considered if
we are to attain any degree of significant meaningful reform. Like-
wise, the entire appellate process should be considered as a single
unit before deciding upon any change of the appellate court
structure.

72. Hartley County District Court Coordinator $25,954; Hale County District Court
Administrator $9,640; Denton County Court Coordinator $13,059; Tarrant County Court
Management Program $73,287; El Paso County Juvenile Court Administrator $29,953; Travis
County Court Administration Program $76,823; Shelby County Court Reporter Coordinator
$8,167; Jefferson County Court Support Personnel $92,853; Atascosa County Court Coordina-
tor $14,540; Comal County Court Administrator $15,115; Atascosa County 81st/218th Admin-
istrative Assistant $14,560; Bexar County Administrative Judge Assistant $22,462; Hidalgo
County District Court Administrator $80,125; Grayson County Court Administrator $24,187.
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APPENDIX

PROPOSED ARTICLE V OF THE TEXAS CONSTITUTION*

The Judiciary

Section 1. Judicial Power. (a) The judicial power of the state is vested in the judicial
branch. The state unified judicial system is composed of a supreme court, courts of appeals,
district courts, and circuit courts. All courts have jurisdiction as provided by law, but jurisdic-
tion of courts of the same level within the unified judicial system must be uniform throughout
the state. No courts may be created except those authorized by this article.

(b) The legislature by law may grant the supreme court the power to answer questions
of state law certified from a federal court.

(c) Courts that have original jurisdiction of criminal cases may (1) subject to regulation
by law, suspend imposition or execution of sentence and place a defendant on probation, or
(2) if authorized by law, modify, set aside, or reimpose sentence.

Section 2. Supreme Court. The supreme court is the highest court of the state and
consists of the Chief Justice of Texas and at least eight other justices. The court may sit en
banc or in sections of not fewer than five justices. The concurrence of a majority of the justices
sitting is necessary to decide a case.

Section 3. Court of Appeals. The legislature by law shall establish one or more districts
and in each provide for a court of appeals consisting of a chief judge and at least two other
judges. The court may sit in sections if authorized by law. The concurrence of a majority of
the judges sitting is necessary to decide a case.

Section 4. District Courts. The state is divided into judicial districts, each with one
district court having one or more judges. The legislature from time to time may determine
by law the number and location of districts and the number of judges in each district.

Section 5. Circuit Courts. The legislature by general or local law may provide for circuit
courts, each with one or more judges, and from time to time shall determine the number and
location of circuit courts. A circuit court may serve one or more counties, but no county may
be served by more than one circuit court.

Section 6. Other courts. (a) The county courts in existence on August 31, 1976, are
continued unless otherwise provided by general or local law. The county courts have jurisdic-
tion as provided by general law. The county judge is the presiding officer of the county court
and has judicial functions as provided by general law.

(b) The governing body of each county shall (1) divide the county from time to time
into not fewer than four nor more that eight justice precincts and (2) establish and maintain
one or more justice courts, each serving one or more precincts in the manner prescribed by
general law.

(c) Municipal courts may be established by general law or by charter as authorized by
general law.

Section 7. Court Administration and Rulemaking Authority. (a) The supreme court
shall provide for the efficient administration of the judicial branch. The supreme court may
delegate administrative authority to the chief justice and the administrative judges.

(b) The supreme court may direct the transfer of cases between courts of the same level.
The supreme court may temporarily assign justices or judges within or between levels.

(c) Each court of appeals district constitutes an administrative district for the manage-
ment of trial courts. The Chief Justice of Texas with the advice and consent of the senate
shall designate a judge to serve as the administrative judge of each district.

(d) The legislature by law may provide for an agency of the judicial branch to propose
rules for administration of the unified judicial system and to perform other duties as provided

* Reprinted herein in exact form as proposed. Senate Joint Resolution 11, 64th Leg.
(1975).
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by law. Members of this agency are not subject to the provisions of Article II of this constitu-
tion.

(e) A rule of administration may not be inconsistent with general law or rules of proce-
dure and does not take effect until approved by the supreme court.

(f) The supreme court may promulgate rules of civil procedure for all courts but may
not promulgate other procedural rules except as provided by law. A rule of civil procedure
promulgated by the court may not be inconsistent with general law and has no effect if
expressly disapproved by the legislature.,

Section 8. Qualifications of Judges. To be eligible to serve as a justice, judge, or justice
of the peace, a person must be a citizen of the United States, a resident of this state, and
otherwise qualified as prescribed by law. No person may serve as a justice or judge in the
unified judicial system unless licensed to practice law in this state.

Section 9. Selection and Terms of Judges. (a) The justices of the supreme court are
elected fo ,six-year terms by the qualified voters of the state. The judges of each court of
appeals are elected for six-year terms by the qualified voters of the court-of-appeals district.
A district judge is elected for a four-year term by the qualified voters of the judicial district.
A circuit judge is elected for a four-year term by the qualified voters within the geographical
area served by the circuit court. The legislature may prescribe by law a mandatory retirement
age for justices and judges of these courts.

(b) A justice of the peace is elected for a four-year term by the qualified voters of the
precinct or precincts. A municipal court judge is selected in the manner prescribed by law or
by charter as authorized by law.

(c) A vacancy in the office of justice of the supreme court or judge of a court of appeals,
district court, or circuit court is filled by appointment of the governor with the advice and
consent of the senate. A vacancy in the office of justice of the peace is filled by appointment
of the governing body of the county. A justice, judge, or justice of the peace appointed to a
vacancy serves until the next statewide general election.

(d) Justices, judges, and justices of the peace are elected in the manner prescribed by
law.

Section 10. Removal and Discipline of Judges. (a) The governor shall remove a justice
of the supreme court on the address of two-thirds of the members of each house of the
legislature for willful neglect of duty, incompetency, oppression in office, or other reasonable
cause not a sufficient ground for impeachment.

(b) The legislature by law (1) shall provide for a judicial qualifications commission and
(2) may provide for the removal, suspension, or censure of justices of the supreme court,
judges, and justices of the peace.

Section 11. District Attorneys. (a) In each district as defined by law, the qualified
voters elect a district attorney for a four-year term.

(b) Each county must be served by a district attorney. The district attorney shall
represent the state in all criminal cases in courts below the level of court of appeals, except
municipal courts or justice courts, but in counties in which there is a county attorney, the
duties and functions of the district and county attorneys are as provided by law. The district
attorney performs other duties and functions provided by law.

(c) A district attorney must be licensed to practice law in this state. Other qualifica-
tions of district attorneys, the grounds and procedure for disqualification, suspension, and
removal, and the filling of vacancies in office are as provided by law.

Section 12. District Clerks. (a) The qualified voters of each county elect a district clerk
for a four-year term. The legislature may provide by law for the election of a single clerk to
perform the duties of both a county clerk and a district clerk.

(b) The district clerk is the clerk of the district and circuit courts of the county and
performs such duties as provided by law.

(c) A clerk holding office under this section may be removed on a jury finding of
incompetence, official misconduct, or other cause defined by law. A vacancy in the office is
filled by appointment by the judges of the district and circuit courts of the county in the
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manner prescribed by law. A clerk appointed to a vacancy serves until the next statewide
general election.

Section 13. Juries. (a) The grand jury is impaneled only in the district court and
consists of 12 persons. Nine members of a grand jury constitute a quorum. At least nine
members must concur in a bill of indictment.

(b) A party has a right to a trial by jury on demand made in the manner prescribed by
law. The legislature by law shall provide for trial juries.

(c) A jury verdict must be unanimous except that in civil cases the legislature by law,
or the supreme court by procedural rule promulgated under this article, may authorize a jury
verdict to be rendered by not less that three-fourths of the jurors sitting in the case. Alternate
jurors are not permitted unless authorized by law.

Section 14. Appeal by State. Subject to the guarantees of the Bill of Rights of this
constitution, the state may appeal in a criminal case only (1) from a trial court ruling that a
law is unconstitutional or (2) from a court of appeals decision to the supreme court, which
appeal is at the discretion of the supreme court unless otherwise provided by law.

Section 15. Appeal by Accused. (a) A person convicted of a criminal offense in a trial
court has a right to an appeal to the court having jurisdiction.

(b) An appeal to the supreme court in a criminal case is at the discretion of the supreme
court unless otherwise provided by law.

Section 16. Appeals from Administrative Action. Notwithstanding any other provision
of this constitution, the legislature may provide by law for the method of appeal to the courts
from rulings, decisions, or other actions of state agencies or political subdivisions of the state.

Section 17. Financing. The state shall pay the basic compensation of justices and
judges of the unified judicial system and district attorneys and shall pay such other expenses
of the system as provided by law.




