
Criminal Law-Hybrid Representation-An Accused has No
Constitutional Right in Texas to Representation Partially Pro
Se and Partially by Counsel. Landers v. State, 550 S.W.2d 272
(Tex. Crim. App. 1977).

On March 24, 1972, Thomas Edward Landers was arrested on
a charge of passing a forged check.' After his arraignment and plea
of not guilty, the Dallas County Criminal Court convicted Landers
of the offense.2 On appeal Landers contended that the trial court's
denial of his motion to act as co-counsel in his own behalf consti-
tuted a violation of his rights under the state and federal constitu-
tions.3 The Texas Court of Criminal Appeals first reversed the trial
court's ruling, then granted the state's motion for rehearing and
subsequently affirmed the trial court.4 In affirming Lander's convic-
tion the Texas Court of Criminal Appeals held that no constitu-
tional right to hybrid representation-representation partially pro
se and partially by counsel-existed in Texas.5

The Texas Court of Criminal Appeals in Landers confronted
conflicting interpretations of article I, §10 of the Texas constitution
and the sixth amendment to the United States Constitution. The
court first examined the state constitutional provision that formed
the basis for Lander's claim of a right to hybrid representation in
Texas. The Texas constitutional provision for right to counsel states
that the accused "shall have the right of being heard by himself or

1. Landers v. State, 519 S.W.2d 115, 116 (Tex. Crim. App. 1974). See note 2 infra.
2. Id. at 118. The Texas Court of Criminal Appeals reversed the original conviction,

holding that the admission into evidence of an additional check that the prosecution failed
to identify or connect with Landers was prejudicial error. Some unidentified person had
placed Landers' name, social security number, and driver's license number upon the check.
Landers v. State, 519 S.W.2d 115, 118 (Tex. Crim. App. 1974). On remand, the trial court
again convicted Landers and again he appealed. Landers v. State, 550 S.W.2d 272, 273 (Tex.
Crim. App. 1977).

3. Landers v. State, 550 S.W.2d 272, 275 (Tex. Crim. App. 1977). The trial court denied
Landers' motion based on its conclusion that Landers was a "well known jailhouse lawyer"
who would be impossible to work with as co-counsel.

In addition to his claim of entitlement to hybrid representation as a matter of right,
Landers alleged two grounds of error: (1) the doctrine of extraneous offenses should have
prevented the state from entering into evidence additional checks, and (2) the prosecution's
argument violated the state and federal constitutional prohibitions against double jeopardy.
This alleged violation of the double jeopardy guarantees occurred when the prosecution
mentioned that the state was in possession of similar checks which had been simultaneously
stolen with a check that Landers had earlier been charged with and acquitted of forging. Id.
at 273-74.

4. Landers v. State, 550 S.W.2d 272, 273-75 (Tex. Crim. App. 1977).
5. Id. at 280.
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counsel or both."6 Landers argued that this constitutional guarantee
allowed hybrid representation because the plain meaning of the
provision indicated that the accused could proceed pro se, with
counsel, or both.7 However, the state argued that this provision
merely afforded the accused a right to testify at his trial and to be
represented by counsel.' The majority began its analysis of the
Texas constitutional provision by examining the conditions existing
at the time of its adoption.' Using this historical analysis, the court
concluded that the state's reasoning was correct and held that the
accused's argument did not properly consider the distinction be-
tween the right to counsel and the right to be heard.'0 The majority
recognized that article I, §10 became part of the Texas constitution
in an attempt to guarantee an accused the right to counsel. How-
ever, the court stated that this guarantee had been consistently
interpreted by Texas courts neither to expand nor to alter the con-
stitutional right to counsel, nor to give the accused the right to
hybrid representation."

An identical analysis of the right to counsel had appeared in
federal decisions.' 2 This analysis influenced the majority in Landers
to conclude that "the sixth amendment does not give any indication
that hybrid representation is a right of constitutional dimensions." '' 3

In support of its decision the Texas Court of Criminal Appeals
pointed to the practical results of adopting the rule that an accused
has a right to hybrid representation. The court believed that recog-
nition of a right to hybrid representation would distort the proper
lawyer-client relationship in criminal cases, carry the potential for
chaos in the courtroom, open the door for malpractice suits against
lawyers, and allow hybrid representation in the state appellate pro-
cess. This last result would follow because article I, §10 makes no
distinction between an accused being heard at trial and upon ap-
peal."

6. TEx. CONST. art. I, § 10.

7. Landers v. State, 550 S.W.2d 272, 274 (Tex. Crim. App. 1977).
8. Id. at 277.
9. Id. at 275.
10. Id. at 277.
11. Id. at 277-78.
12. Lee v. Alabama, 406 F.2d 466 (5th Cir. 1968), cert. denied, 395 U.S. 927 (1969);

Braiser v. Jeary, 256 F.2d 474 (8th Cir.), cert. denied, 358 U.S. 867 (1958); Duke v. United
States, 255 F.2d 721 (9th Cir.), cert. denied, 357 U.S. 920 (1958); United States v. Conder,
423 F.2d 904 (6th Cir. 1970), cert. denied, 400 U.S. 958 (1971).

13. Landers v. State, 550 S.W.2d 272, 279 (Tex. Crim. App. 1977).
14. Id. at 280.

[Vol. 9:323
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In a vigorous dissent Judge Phillips attacked both the reasoning
and the holding of the majority. Focusing first on the majority's
interpretation of the Texas constitutional provision, the dissent
noted that "[u]nder no possible construction of the English lan-
guage as it has ever existed can one construe the term 'heard' . . .
to have different meanings as to the terms himself, or counsel, or
both."'" Judge Phillips labelled the majority's conclusion
"inconsistent" when it construed "heard" to mean "the right to
testify" when applied to the accused but to mean "the right to
conduct a defense" when applied to counsel."

Judge Phillips' analysis of both the federal and state constitu-
tional provisions relied heavily upon inferences drawn from the
United States Supreme Court's holding that an accused has an
absolute right under the Federal Constitution to defend himself
without counsel. 7 He emphasized the personal nature of the sixth
amendment's guarantee of the right to counsel. He also noted the
Supreme Court's characterization of counsel as an aid to a willing
defendant within the constitutional design of personal rights.'8 The
dissent's greatest objection to the broad holding of the majority was
its "shrinking of the individual constitutional right" announced by
the Supreme Court. Judge Phillips protested that the majority's
broad ruling prohibited not only the co-counsel model urged by
Landers, but also the advisory counsel role in which the accused's
attorney takes no vocal part before the court in the presentation of
his defense.'" Finally, Phillips refuted the consequences that the
majority predicted would flow from a recognition of hybrid represen-
tation as a right. 0 Instead, Judge Phillips insisted that hybrid repre-
sentation would facilitate the orderly functioning of the criminal
process.'

An explanation of what the hybrid form of representation for a
criminal accused entails is necessary to appreciate the scope of the
arguments concerning the origin, current status, and likely effects
of recognition of a right to hybrid representation. Hybrid represen-
tation refers to the combination, in varying proportions, of elements
of both professional and pro se representation; it is an arrangement

15. Id. at 281.
16. Id.
17. Id. at 280-81.
18. Id. at 281.
19. Id. at 282.
20. Id.
21. Id.
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whereby the criminal defendant actively participates with counsel
in his defense. 22 Hybrid representation has been limited primarily
to trial situations, though there appears no logical reason for this
restriction in view of the language in the federal and various state
constitutions providing for representation of criminal defendants. 3

Most courts and commentators believe that the concept of hy-
brid representation is still innovative.24 The hybrid form of represen-
tation for criminal defendants, however, first appeared contempora-
neous with the introduction of the use of counsel for the accused
in English common law criminal proceedings.2 5 In effect, this combi-
nation of self-representation and representation by legal counsel
provided a foundation for the modem right to counsel. Originally,
an accused in England could not be heard by counsel in treason or
felony trials, although he was permitted to have counsel in misde-
meanor proceedings.2 6 Because he was required to plead his case
personally, the accused, without benefit of counsel, could make

22. There are two primary types of hybrid representation, each with its distinct charac-
teristics. The "advisory" counsel is an attorney who sits with the defendant at the counsel
table but does not take an active role in the defense. The advisory counsel offers guidance
and advice to the defendant, usually upon request, and may assume counsel duties should
the pro se defense be terminated. The "co-counsel" type of hybrid representation affords both
the defendant and professional counsel an opportunity to share in the presentation of the

defense. The relative share of either member of the team may vary greatly from case to case.
See note, Pro Se Defense, 40 ALa. L. REv. 423, 440-41 (1976); 2 W. ST. U.L. REv. 242, 256-57
(1975).

23. As the majority in Landers pointed-out, most state constitutional provisions, article
I, § 10, included, provide for representation of the criminal defendant strictly in terms of
being "heard;" there is no limitation as to when an accused may be heard. Landers v. State,
550 S.W.2d 272, 280 (Tex. Crim. App. 1977).

24. For an excellent discussion concerning the historical development of the present use

of hybrid representation among pro se defendants, see generally Garcia, Defense Pro Se, 23
U. MIAMI L. REv. 551 (1969); Comment, Self Representation in Criminal Trials: The Dilemma
of the Pro Se Defendant, 59 CALIF. L. REv. 1479 (1971); Note, The Right of an Accused to
Proceed Without Counsel, 49 MINN. L. REv. 1133 (1965).

25. The earliest notions of the right to counsel involved a practical arrangement sub-

stantially equivalent to hybrid representation - representation partially pro se and partially
by counsel. For example, the first lawyers were personal friends of the litigant, brought into
court by him so that he might "take counsel" with them before pleading. 1 F. POLLOCK & F.
MAITLAND, THE HISTORY OF ENGLISH LAW 211 (2d ed. 1909). Similarly, the first attorneys were
personal agents, often lacking any professional training, who were appointed by those liti-
gants who had secured royal permission to carry on their affairs through a representative,
rather than personally. Id. at 212-13.

26. 1 J. CITTY, THE CRIMINAL LAW, 406 (1819). At this time in England (16th and 17th
centuries), every litigant was required to "appear before the court in his person and conduct
his own cause in his own words." 1 F. POLLOCK & F. MATLAND, THE HISTORY OF ENGLISH LAW

211 (2d ed. 1909). Thus, the accused felon or traitor stood alone, with neither counsel nor the
benefit of other rights that we now associate with a genuinely fair adversary proceeding, such
as notice, confrontation, and compulsory service.
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whatever arguments he desired regarding evidence, law, or argu-
ment. 7 Parliament first removed the ban on counsel from treason
cases in 1695,2s but not from felony proceedings until 1836.9 How-
ever, the courts did not support this lengthy legislative prohibition
of counsel in felony proceedings and had sustantially eroded the
mandate of self-representation long before it was eliminated by stat-
ute.30 For example, English judges, as early as the eighteenth cen-
tury, permitted counsel for the accused in felony cases "to instruct
him what questions to ask, or even to ask questions for him, with
respect to matters of fact . . . [or] law."' 3' The American concept
of the right to counsel reflected an effort on the part of the states to
enlarge the rigid English common law requirement of self-
representation for the criminal defendant. 32 The sixth amendment's
guarantee of professional assistance, drafted in a setting in which
self-representation was arguably more the rule than the exception, 33

implies that the constitutional guarantee may be viewed as a sup-
plement to the defendant's traditional role of representing himself.3

1

Contemporaneous with passage of the sixth amendment, the
Judiciary Act of 1789 assured the traditional right to self-
representation. 35 The guarantee of the Judiciary Act has been pre-
served in a current statute, providing in part that "parties may
plead and conduct their cases personally or by counsel. '3 The dis-

27. 2 J. WIGMORE, EVIDENCE § 575, at 684 (3d ed. 1940).
28. Westminister at Parliament, 7&8 Will. 3, c. 3, § 1 (1695).
29. Westminister at Parliament, 6&7 Will. 4, c. 114, § 1 (1836).
30. Faretta v. California, 422 U.S. 806, 825 (1975).
31. 4 W. BLACKSTONE, COMMENTARIES 355-56 (1897).
32. Illustrative of this early American attitude is the comment by Zephaniah Swift in

one of the first American post-colonial treatises on law;
We have never admitted that cruel and illiberal principle of the common law of
England that when a man is on trial for his life, he shall be refused counsel, and
denied those means of defence [sic], which are allowed, when the most trifling
pittance of property is in question. The flimsy pretence [sic], that the court is to
be counsel for the prisoner will only heighten our indignation at the practice: for it
is apparent to the least consideration, that a court can never furnish a person
accused of a crime with the advice, and assistance necessary to make his defence
[sic]. .. .

2 Z. Swivr, A SYSTEM OF THE LAws OF THE STATE OF CONNECTICUT, 398-99 (1796).
33. See text accompanying notes 25-31 supra.
34. Faretta v. California, 422 U.S. 806, 829-30 (1975).
35. The Judiciary Act of 1789, § 35, 1 Stat. 92 (1850). (current version at 28 U.S.C. §

1654 (1970)). The Judiciary Act of 1789 was enacted by the first Congress and signed by
President Washington one day before the sixth amendment was proposed. Faretta v. Califor-
nia, 422 U.S. 806, 831 (1975).

36. 28 U.S.C. § 1654 (1970), amending 28 U.S.C. § 1654 (1948).
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junctive language of this statute has been interpreted to mean that
the pro se defendant does not possess "the fundamental right to also
have the aid of counsel. '37 With such judicial interpretations estab-
lishing an all-or-nothing rule, the present day criminal defendant
faces the dilemma of an absolute choice in modern criminal pro-
ceedings between self-representation or representation by counsel.

In Faretta v. California3 1 the United States Supreme Court con-
sidered a question closely related to hybrid representation: whether
or not a criminal defendant has a constitutional right to self-
representation.3 9 In holding that an accused does have a constitu-
tional right to defend himself, the Court clarified many questions
fundamental to an inquiry concerning the status of hybrid repre-
sentation.'" The Court spoke of counsel as an "assistant" to the ac-
cused, pointing-out that "[tihe right to defend is given directly to
the accused; for it is he who suffers the consequences if the defense
fails."" Faretta presented only the question of whether a constitu-
tional right to self-representation should be recognized; the right to
act as co-counsel and the right to have advisory counsel are problem
areas closely associated with the constitutional right of self-
representation that were left unsettled by the decision in Faretta.
Although the Court did not consider whether a defendant has the
right to demand counsel to assist him in a pro se defense, it ex-
pressly affirmed the right of the state to appoint standby counsel
"even over objection by the accused."42 Similarly, the American Bar
Association has suggested that trial judges adopt the practice of
automatically providing standby counsel for the pro se defendant.13

37. Braiser v. Jeary, 256 F.2d 474, 476 (8th Cir.), cert. denied, 358 U.S. 867 (1958).
38. 422 U.S. 806 (1975).
39. Id.
40. The historical evidence relied upon by the majority in Faretta supports the conclu-

sion that self-representation was required in 18th century English and American prosecu-
tions, that this harsh edict was not strictly followed by the courts (who allowed advice and
representation by counsel in many felony prosecutions), and that the right to counsel for the
criminal accused was not intended to supersede his personal role in the defense. Faretta v.
California, 422 U.S. 806, 819-832 (1975).

41. Id. at 819-20.
42. Id. at 834-35 n.46.
43. ABA PROJECT ON STANDARDS FOR CRIMINAL JUSTICE, STANDARDS RELATING To THE

FUNCTIONS OF THE TRIAL JUDGE. It states:
When a defendant has been permitted to proceed without the assistance of counsel,
the trial judge should consider the appointment of standby counsel to assist the
defendant when called upon and to call the judge's attention to matters more
favorable to the accused upon which the judge should rule on his own motion.
Standby counsel should always be appointed in cases expected to be long or compli-

[Vol. 9:323
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Recently, the judiciary' has expressed its approval of various
forms of hybrid counsel with increasing frequency. 4 However, no
case has held that counsel must be appointed whenever the pro se
defendant so desires. Even where state constitutional provisions
guarantee the accused the right to defend in person and with coun-
sel, the courts, fearing disruption and delay, have construed provi-
sions to allow self-representation or counsel.45 So widespread is judi-
cial reliance upon this all-or-nothing interpretation of the right to
counsel for criminal defendants that of the six states whose constitu-
tions grant the accused the right to defend either by himself, by
counsel, or both, none have interpreted these apparently straight-
forward provisions of "or both" to include a right to hybrid represen-
tation in any form.4"

In the aftermath of Faretta, pro se defendants in both state and
federal courts have claimed the right to differing forms of hybrid
representation, yet none of these courts have held that there is a
constitutional right to hybrid representation.47 The impact of the
Faretta decision upon the status of hybrid representation has been
minimal thus far. Typical of the reaction within the federal courts
is this statement:

Faretta ratified a consensus within the federal judiciary favoring
a constitutional right to pro se status; that consensus has existed

cated or in which there are multiple defendants.
Id. at § 6.7 (App. Draft 1972).

44. See, e.g., Bayless v. United States, 381 F.2d 67, 71 (9th Cir. 1967); Wake v. Barker,
514 S.W.2d 692, 696 (Ky. 1974); Commonwealth v. Miskel, 364 Mass. 783, 308 N.E.2d 547
(1974); State v. Harper, 21 N.C. App. 30, 202 S.E.2d 795, 797 (1974); State v. Woodall, 5
Wash. App. 901, 491 P.2d 680, 681 (1971).

45. People v. Hill, 70 Cal. 2d. 678, 452 P.2d 329, 76 Cal. Rptr. 225 (1969), cert. denied,
406 U.S. 971 (1972); Wilcher v. Commonwealth, 178 S.W.2d 949 (Ky. 1944); State v. Velanti,
331 S.W.2d 542 (Mo. 1960); Miller v. State, 86 Nev. 503, 471 P.2d 213 (1970); State v. Stiner,
539 P.2d 750 (Okla. Crim. App. 1975); State v. Thomlinson, 78 S.D. 235, 100 N.W.2d 121
(1960).

46. Yeldell v. State, 100 Ala. 26, 14 So. 570 (1894); Thompson v. State, 194 So. 2d 649
(Fla. Dist. Ct. App. 1967); Heard v. State, 126 Ga. App. 62, 189 S.E.2d 895 (1972); Landers
v. State, 550 S.W.2d 272 (Tex. Crim. App. 1977). Six state constitutions guarantee that the
accused in a criminal prosecution shall have the right to be heard either by himself, or
counsel, or both: Alabama, Florida, Maine, Mississippi, Texas, South Carolina. Twenty-five
states protect the right of an accused to be represented in person and by counsel:

Arizona, Arkansas, Colorado, Connecticut, Delaware, Idaho, Illinois, Indiana, Ken-
tucky, Missouri, Montana, Nevada, New Hampshire, New Mexico, New York,
North Dakota, Ohio, Oklahoma, Oregon, South Dakota, Tennessee, Utah, Ver-
mont, Wisconsin and Louisiana.
47. Landers v. State, 550 S.W.2d 272, 279 (Tex. Crim. App. 1977).
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side by side with another finding that a defendant's appearance as
co-counsel lies within the discretion of the trial court. The sixth
amendment does not give any indication that hybrid representa-
tion is a right of constitutional dimensions.4

Furthermore, no state courts have held that a criminal defendant
has a right to hybrid representation in interpreting the various state
constitutional provisions in light of the Faretta decision. 9 Because
of the slight impact of Faretta on the judiciary's view of hybrid
representation, a trial court presently has the discretion to grant a
defendant's request for the appointment of professional counsel,
either in a standby capacity or to actively assist in the defense.
However, the trend in this discretionary area is toward increased
usage of hybrid representation.'"

Consistent with most post-Faretta decisions, the Texas Court
of Criminal Appeals in Landers v. State5' denied hybrid representa-
tion the status of a constitutional right. The effect of this decision
is two-fold. First, the court's holding clarified the current status of
hybrid representation in Texas, particularly in light of the many
questions raised by the reasoning in Faretta. By an historical ap-
proach analyzing prior case law and interpreting article I, §10, of the
Texas constitution, the Landers court correctly concluded that the
constitutional provision sought to accomplish two separate objec-
tives. These objectives were to furnish an accused with counsel and
to provide the accused with an opportunity to be heard in court. 2

Second, throughout the opinion, the Texas Court of Criminal Ap-

48. United States v. Swinton, 400 F. Supp. 805, 806 (S.D.N.Y. 1975).
49. Landers v. State, 550 S.W.2d 272, 279 (Tex. Crim. App. 1977).
50. The usage of standby counsel (advisory counsel) has recently been written into the

ABA STANDARDS. See note 42 supra and accompanying text. Also, mention of the common
usage of various forms of hybrid representation in the courts was made by Chief Justice
Burger in Mayberry v. Pennsylvania, 400 U.S. 455, 466-68 (1971) (concurring opinion). Fi-
nally, a number of circuits have approved or recommended usage of hybrid representation.
The Second Circuit advises that district courts offer appointed counsel as a resource to
indigent defendants "to the extent that the defendant may wish to make use of his services."
United States v. Spencer, 439 F.2d 1047, 1051 (2d Cir. 1971). Similarly, in a trial in which
two defendants were represented by the same attorney, the Sixth Circuit Court of Appeals
sanctioned the trial judge's decision to allow one defendant to conduct whatever portions of
his defense that he desired. United States v. Burkeen, 355 F.2d 241 (6th Cir.), cert. denied,
384 U.S. 957 (1966). The Ninth Circuit Court of Appeals also approved the "unusual arrange-
ment" whereby a defendant was fully represented by counsel but was personally permitted
to continue each cross-examination after his lawyer had completed questioning the witness.
Bayless v. United States, 381 F.2d 67 (9th Cir. 1967).

51. 550 S.W.2d 272 (Tex. Crim. App. 1977).
52. Id. at 277.

[Vol. 9:323
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peals referred to Lander's motion to act as co-counsel in his own
behalf simply as a request for "hybrid representation." 53 In so doing,
the court couched its holding in terms that went beyond the factual
situation that confronted it. By declaring that no constitutional
right to "hybrid" representation existed in Texas, the court summa-
rily dismissed a right to other, less objectionable forms of hybrid
representation: advisory counsel and standby counsel. These less
objectionable forms of hybrid representation may represent a com-
promise arrangement beneficial to both pro se defendants and the
Texas courts. By limiting its holding, the Texas appellate court
would have left open the possibility of recognition of these limited
forms of hybrid representation that provide a means of furnishing
the criminal accused with an active role in a defense that is made
more effective by influence of counsel and less likely to disrupt or
delay orderly courtroom procedure.

Although the court's historical analysis arrived at the correct
literal interpretation of the Texas constitutional provision, the court
failed to respond to the strongest argument in favor of recognition
of hybrid representation as a right. The right of counsel, like other
guarantees included within the sixth amendment, is a right afforded
directly to the accused as an aid in making his defense. The right
to counsel, like one's right to be "informed of the nature and cause
of the accusation" and the right to be "confronted with [adverse]
witnesses" is only one facet of the greater personal right of a defen-
dant to choose the means by which to defend himself.54 The literal
wording of the sixth amendment refers to the assistance of counsel . 5

In today's criminal process however, the role of counsel greatly ex-
ceeds that of a mere assistant to the accused. Realistically, the
guarantee of counsel, drafted at a time when the traditional practice
of self-representation had been prevalent for centuries and was per-
haps more commonplace than usage of counsel, seems extremely
unlikely to have been intended as a substitute for the responsibility
and participation of the accused .5 Rather, the right to counsel ap-
pears to have been yet another vehicle at the defendant's disposal
to supplement his personal right of self-representation. 57 Thus, the
majority in Landers took great pains to preserve the historical form

53. Landers v. State, 550 S.W.2d 272 (Tex. Crim. App. 1977).
54. Faretta v. California, 422 U.S. 806, 816 (1975).
55. U.S. CONST. amend. VI.
56. See Faretta v. California, 422 U.S. 806, 829-830 (1975).
57. Id.
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of the constitutional guarantee, but somehow lost sight of the sub-
stance that gave that guarantee vitality - the assurance that these
rights were meant to be enjoyed by the accused and not to supersede
his personal role in his defense.

The denial of an accused's right to hybrid representation should
not be justified on the basis of procedural arguments. This is be-
cause many of the arguments mounted against hybrid representa-
tion - prophesies of delay, confusion, unruly defendants, mockeries
of justice, and overly-emotional or politically inspired argument -

are the same arguments previously used by courts in rejecting the
right to self-representation. 58 Therefore, the formulation of an all-
or-nothing rule prohibiting hybrid representation may, in fact, have
been only an expression of general judicial disapproval of pro se
defenses. 9 The recognition of a constitutional right to self-
representation in Faretta should undermine the validity of this ra-
tionale.

Two important consequences emerged from the Landers court
in its denial of a right to hybrid representation in Texas. First, the
mandate of the United States Supreme Court that every criminal
defendant be given a constitutional right to defend himself is now
qualified with the caveat that an accused cannot expect, as a right,
legal assistance to aid or direct his performance at trial. The diffi-
culty with proceeding alone is obvious. A pro se defendant who
chooses to exercise his constitutional right to defend himselfa° may
be faced with insurmountable barriers. Simply understanding the
nature of the charge, the elements of the offense, the pleas and
defenses which may be available, and the punishment that may be
imposed present a formidable task for the layman. The present
method of requiring a trial judge to guide pro se defendants past all
the errors that make trials unfair places an undue burden upon the
court. Trial judges, responsible for a myriad of elements transpiring
throughout the case, shouldn't be faced with the task of acting as
both judge and counsel for the accused, while attempting to main-
tain optimal control over the trial. Thus, denial of hybrid represen-
tation as a right will effectively preclude the possibility of self-

58. See, e.g., State v. Martin, 102 Ariz. 142, 426 P.2d 639, 643 (1967); Capetta v. State,
204 So. 2d 913, 918 (Fla. Dist. Ct. App. 1967); People v. Burson, 11 111. 2d. 360, 143 N.E.2d
239, 247 (1957); State v. White, 86 N.J. Super. 410, 207 A.2d 178, 183 (App. Div. 1963);
McCann v. Maxwell, 174 Ohio St. 282, 189 N.E.2d 143, 145 (1963).

59. See, e.g., United States v. Conder, 423 F.2d 904, 908 (6th Cir. 1970); People v.
Mattson, 51 Cal. 2d 777, 336 P.2d 937, 941, 948-49 (1959).

60. Faretta v. California, 422 U.S. 806 (1975).

[Vol. 9:323
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representation for many criminal defendants who may wish to ac-
tively participate in their own defense. Second, the justifications
given for denying hybrid representation a constitutional status will
be more likely to occur when the request for hybrid representation
is denied. The defendant who is adamant in his efforts to proceed
pro se can only be helped by the presence of counsel, and counsel
furnished to assist the accused should facilitate the smooth func-
tioning of the criminal process." Thus, hybrid representation would
limit, not exacerbate, such problems.

Perhaps the most difficult argument against simultaneous rep-
resentation by the accused and professional counsel points to the
language of the Judiciary Act as providing for an either-or choice,
thus indicating the intent of the framers to limit the forms of self-
representation.62 But the corollary to this either-or interpretation is
that in writing the Judiciary Act the framers were amplifying the
terse language of the sixth amendment. 3 In any event, the language
of the Judiciary Act does not clearly mean "either one or the other,
but not both." 4 It could just as easily mean "either one or the other
or both."65 Whatever historical legal analysis is undertaken, whether
it be to determine the intent of the federal provision, the Texas
provision, or similar state provisions, it remains difficult to reconcile

61. In this way Faretta's approval of standby counsel is a significant and welcome step
toward resolving the difficulties inherent in self-representation. Faretta v. California, 422
U.S. 806, 834-35 n.46 (1975). The arrangement would provide the pro se defendant with
professional advice on legal or procedural points that might otherwise escape him, thereby
promoting the due process interest in reliable guilt determination. In addition, the procedure
may encourage the defendant to consult with counsel more freely, since he knows that the
decisions reached throughout the progress of the trial are ultimately his and not counsel's.
Under current law, the allocation of decision-making power between counsel and the accused
permits counsel to bind his client, either with or without his acquiescence on matters
relating to his constitutional rights. See, e.g., Barker v. Wingo, 407 U.S. 514, 534-36 (1972)
(power of counsel to waive defendant's right to a speedy trial); Henry v. Mississippi, 379 U.S.
443, 447 (1965) (power to decide against making fourth amendment evidentiary objections);
Nelson v. California, 346 F.2d 73, 81 (9th Cir. 1965) (power to determine strategy generally).
It would further serve to promote the interest in orderly proceedings by dispensing with
interruptions occassioned by voluntary or involuntary termination of the pro se right, in
which the court would probably have to continue the case midway until an attorney could
be secured and acquainted with the facts and progress of the proceeding. Last, it should
reduce the pressure upon the trial judge to intervene in the defendant's behalf because
standby counsel could inform the defendant of potential errors.

62. The Judiciary Act of 1789, § 35, 1 Stat. 92 (1850) (current version at 28 U.S.C. §
1654 (1970)).

63. United States v. Plattner, 330 F.2d 271, 275 (2d Cir. 1964).
64. See Comment, Self Representation in Criminal Trials: The Dilemma of the Pro Se

Defendant, 59 CALIF. L. REv. 1479, 1489 (1971).
65. Id.
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the legal basis for requiring a defendant to forego one important
right - assistance of counsel - in order to exercise another - self-
representation. "[Tihis either-or situation flies in the face of jus-
tice, because if one right can be exercised only when the other is
renounced, it would appear . . that these are not rights at all."T6

Should the all-or-nothing interpretation survive, the practical result
of this either-or standard will reduce the constitutional right of self-
representation to a right that may never be exercised.

W. Michael Greene

66. See Comment, Self-Representation in Criminal Trials: The Dilemma of the Pro Se
Defendant, 59 CALIF. L. REv. 1479, 1507 (1971), citing Reporter's pretrial proceedings, Davis
transcript 42, People v. Davis, no. 3744 (Cal. Super. Ct., Marin County 1971).


