
FORCIBLE RAPE: THE LAW IN TEXAS

An extremely complex and emotion-laden subject, the word
"rape" carries with it fearsome connotations-images of men with
knife in hand and a psychopathic gleam in their eyes who lurk in
dark alleys and spring upon some unwary female passerby. Perhaps
no other single area of criminal law better illustrates the clash of two
conflicting imperatives; the fear of convicting innocent men-
exemplified by our criminal justice system's presumption of
innocence and procedural guarantees afforded to an accused; and
society's need to protect its members from senseless, violent acts,
the consequences of which may endure for many years, or even a
lifetime.

Forcible rape' is a part of the criminal law steeped in myths and
misconceptions that has recently caught the public's and legal pro-
fession's attention to a large degree.2 This new-found interest is no
doubt due at least partially to the increase of crime, rape in particu-
lar,' in our society. Over the last decade forcible rape has risen from
the status of but one of many "street crimes" to become the preemi-
nent object of public interest, media coverage, law enforcement
agency studies, and legal concern. In addition, the cry of rape has
become a rallying point for the feminist movement throughout
America.4 The collective force of these divergent interests has been
brought to bear upon the crime and have transformed what had
been the subject of parochial criminological and legal study into an
area of the criminal law with far-reaching social importance. With
this heightened interest has come a more complete understanding
of the crime and its context. As one commentator noted, "[wihen
public concern and scholarly activity coalesce, the time is at hand
for basic changes .... I

1. For purposes of this comment, the term forcible rape is defined as sexual intercourse
perpetrated without the consent of the female-thereby excluding statutory rape, which does
not consider the female's consent, but merely whether intercourse actually occurred. See, e.g.,
Note, The Victim in a Forcible Rape Case: A Feminist View, 11 Am. CRiM. L. REV. 335, 335
n.2 (1973); Note, Rape Reform Legislation: Is It the Solution?, 24 CLv. ST. L. REV. 463, 463
n.1 (1975).

2. See, e.g., Note, Forcible Rape: Bibliography, 65 J. CRIM. L. & CRIMINOLOGY 248
(1974).

3. See notes 6-14 infra and accompanying text.
4. See note 219 infra.
5. FORCIBLE RAPE: THE CRIME, THE VICTIM, AND THE OFFENDER ix-x (D. Chappel, R. Geis

& G. Geis eds. 1977) [hereinafter cited as FORCIBLE RAPE].
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The purpose of this comment is to present a summary of the
status of the criminal offense of forcible rape in the state of Texas.
This comment does not attempt to deal with sociological and psy-
chological facets of forcible rape; rather, it is intended to focus upon
legal aspects of rape within our criminal justice system, particularly
upon courtroom procedures and evidentiary aspects of the offense.
However, there will necessarily be an interface with a certain
amount of historical and background material, limited sociological
data, crime reports, legislative studies, and case law from other
jurisdictions in areas not yet confronted by Texas courts. Beyond
this, the comment is geared to the practitioner in Texas, and it is
hoped that practitioners may find it a useful reference.

INTRODUCTION

Forcible rape is the most frequently committed violent crime
in America.' Even more startling is the fact that the incidence of
forcible rape has increased dramatically in the last decade.' And of
the four offenses categorized by the FBI as "violent crimes"-
murder, forcible rape, robbery, and aggravated assault 8-
forcible rape has the highest rate of acquittal or dismissal., In
assimilating these figures, one must take into account another
significant factor: rape is one of the most under reported crimes'0

and the most under reported "violent" crime." Reluctance to report
serious offenses poses a problem for the criminal justice system in
general. Fifty to eighty percent of these crimes may never enter the
statistical cumulation because victims, for reasons ranging from
fear of reprisal to the belief that nothing will ever be done, fail to
make official complaints.'" Estimates of the actual incidence of
rape, however, range from three to twenty times the FBI's figures.'
This gross under reporting by victims has led some commentators

6. Comment, The Rape Victim: A Victim of Society and the Law, 11 WmLIAMErrE L.J.
36 (1974).

7. Id.
8. FEDERAL BuREAu oF INVESTIGATION, UNIFORM CRIME REPORTS FOR THE UNITED STATES

10 (1974).
9. Id. at 22.
10. Id. at 22-24.
11. Id.
12. Hall, The Role of the Victim in the Prosecution and Disposition of a Criminal Case,

28 VAND. L. REv. 931, 935-36 (1975).
13. Note, The Rape Corroboration Requirement: Repeal Not Reform, 81 YALE L.J. 1365,

1374-75 (1972).
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to note that the reported figures, though alarming and leading all
other violent crimes, represent only the "tip of the iceberg."',

Rape has been the subject of many localized case studies, typi-
cally much more detailed than the overview the FBI's figures pro-
vide. 5 Such comprehensive empirical studies have greatly increased
our understanding of the crime of forcible rape, sometimes provid-
ing legislators with statistical support for proposed criminal legisla-
tion.'" Additionally, these case studies have clarified the context of
rape, often destroying the myths and presumptions of earlier gener-
ations. For example, nearly half of all reported rapes occur within
the victim's residence 7-thus refuting the notion that women are
somehow to blame for the crime by being in the "wrong part of
town." Also, over half of single perpetrator rapes are planned," and
the vast majority of gang rapes" are planned 2°-in obvious contra-
diction to the idea that rapists are men overcome by violent urges
or uncontrollable passions aroused, for example, by women in pro-
vocative clothing. The concept that rapists are "ordinary" men has
also been refuted by empirical studies involving interviews with
incarcerated rapists. 2' These studies typically conclude that rape is
"an expression of hostility by a male who feels weak, inadequate
and dependent. 22 Additionally, when questioned about the kind of
victims they "prefer," the offenders overwhelmingly responded that
the key element in a rape situation, from the rapist's perspective,
was whether the woman was alone. 23 A full 96% of rape offenders
surveyed in one study said that they "always checked to see if their
intended prey was by herself. ' 24 Finally, the overwhelming majority

14. RAPE VICTIMOLOGY vii (L. Schultz ed. 1975).
15. The classic study of circumstances surrounding the occurrence of a forcible rape is

a doctoral dissertion by Professor Menachem Amir of Tel Aviv University. M. AMm, PAK'rERNS
IN FORCIBLE RAPE (1971) [hereinafter cited as PArrERNS].

16. See, e.g., Weddington, Rape Law in Texas: H.B. 284 and the Road to Reform, 4
AM. J. CRIM. L. 1, 3 (1975) [hereinafter cited as Weddington].

17. PArERNS, supra note 15, at 145.
18. Id.
19. Gang rape is defined for purposes of this comment as rape incidents that involve

more than one perpetrator.
20. PAT ERNS, supra note 15, at 143.
21. It should be noted that these studies rely almost exclusively on incarcerated offend-

ers. Such persons represent a very small percentage of the total number of rapists, though
they may be a better-than-average sample of rapists who inflicted severe injuries on their
victims. FORCIBLE RAPE, supra note 5, at 26.

22. Fisher & Rivlin, Psychological Needs of Rapists, 11 Brarr. J. CRIMINOLOGY 182, 183
(1971).

23. FORCmLE RAPE, supra note 5, at 27.
24. Id.
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of rapes are intraracial 5-the victim and perpetrator are members
of the same racial group-clarifying what has become a confused
racial stereotype within the crime of rape."

What does all this mean to the practitioner? Doubtless, most
readers within the legal profession are aware that the area of crimi-
nal law surrounding forcible rape has recently undergone significant
changes throughout the United States in response to governmental
perception of public concern. Stark conclusions drawn from these
empirical studies-a spiralling rape rate and our criminal justice
system's inability to provide effective prevention, prosecution, and
punishment of offenders-have greatly increased the force of the
arguments raised by the rape law revisionists." As a consequence,
widespread legislative reforms dealing with rape have been enacted
in Texas"8 and in a substantial number of other states." Just how
effective legislative reforms will be in solving the rape problem is
unclear. However, of critical importance to those within the crimi-
nal justice system and legal profession in Texas is the observation
that there has not yet been a comprehensive examination of the
state's new statutory scheme dealing with rape, part of which was
enacted in 197330 and part in 1975.1'

I. THE TEXAS LAW

A. Defining the Crime

Section 21.02 Rape
(a) A person commits an offense if he has sexual intercourse
with a female not his wife without the female's consent.

Texas Penal Code section 21.02 subsection (a) continues the
Texas statutory practice of defining rape in terms of sexual inter-
course. The prior law, Penal Code article 1183, defined the act as
''carnal knowledge," which the courts had consistently interpreted
to mean sexual intercourse.32 "Sexual intercourse" is stautorily de-

25. PATTERNS, supra note 15, at 44.
26. It should be noted that regardless of the race of the victim, blacks are greatly

overrepresented among offenders in proportion to their numbers in the population. However,

this is true in many crimes of violence, such as homicide. FORCIBLE RAPE, supra note 5, at 7.

27. See, e.g., Weddington, supra note 16, at 3.
28. See generally Weddington, supra note 16.
29. Note, Rape Reform Legislation: Is It The Solution?, 24 CLEV. ST. L. REv. 463 (1975).

30. TEX. PENAL CODE ANN. §§ 21.01-.05 (1974).
31. TEX. PENAL CODE ANN. § 21.13 (1976); TEX. CODE CRIM. PROC. ANN. art. 38.07 (1976).

32. TEX. PENAL CODE ANN. § 21.02(a) (1974).
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fined as "any penetration of the female sexual organ by the male
sexual organ. ' 33 The term "genitals" was used in several articles of
the prior Penal Code and was consistently defined as the "external
genital procreative organs."'" The definition of sexual intercourse in
the Penal Code retains the requirement of prior law that there must
be penetration to complete the offense.3 However, the Texas courts
have consistently construed penetration to mean any penetration
"however slight. '3 6 Texas long ago departed from the view of some
jurisdictions that emission was necessary to complete the act. 37 In
ruling that emission was not an element of the crime, the Texas
courts clarified their interpretation of the Biblical phrase "carnal
knowledge" used in previous rape statutes.38 Carnal knowledge was
narrowly defined as the equivalent of mere penetration, not the
completed act of coitus, which was a meaning attributed to the
expression by some earlier decisions.3

By limiting the definition of sexual intercourse to "penetration
of the female sex organ by the male sex organ,"'" the Texas rape
statutes exclude those sexual assaults that involve coerced oral or
anal intercourse." However, coerced oral and anal intercourse are
included within the meaning of "deviant sexual intercourse"' and
punishable under Texas Penal Code section 21.04 Sexual Abuse. 3

These varied forms of assault have been found to occur most fre-
quently within a gang rape situation." Statistical studies have re-
vealed that gang rapes comprise approximately forty percent of all
reported rape incidents.4" Gang rapes often involve intense humilia-

33. TEX. PENAL CODE ANN. § 21.01(3) (1974).

34. Pendell v. State, 158 Tex. Crim. 119, 253 S.W.2d 426, 427 (1952) (interpreting
former article 535-c, Texas Penal Code, to mean penis); Ball v. State, 163 Tex. Crim. 214,
289 S.W.2d 926, 928 (1956) (interpreting former article 535-c, Texas Penal Code, to mean
vulva).

35. TEX. PENAL CODE ANN. § 21.01 (1974).
36. Johnson v. State, 449 S.W.2d 65 (Tex. Crim. App. 1969); Calhoun v. State, 134 Tex.

Crim. 423, 115 S.W.2d 965 (1938).
37. Johnson v. State, 27 Tex. Crim. 163, 11 S.W. 106 (1889). Such a requirement could

conceivably result in an acquittal where the perpetrator was crafty enough to utilize a condom
during the assault.

38. Lujano v. State, 32 Tex. Crim. 414, 24 S.W. 97 (1893).
39. Id.
40. TEX. PENAL CODE ANN. § 21.01(3) (1974).
41. TEX. PENAL CODE ANN. §§ 21.02-.03 (1974).
42. TEx. PENAL CODE ANN. § 21.01(1) (1974).
43. TEX. PENAL CODE ANN. § 21.04 (1974).
44. PATTERNS, supra note 16, at 190.
45. Id. at 200.
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tion" and brutality47 for the victim. Additionally, a rape assault is
not one continuous transaction; rather, each unlawful act of inter-
course represents a separate offense. 8 Although Texas legislators
included an element of specific intent" in the sexual abuse statute
that is not found in the rape statute, the sexual abuse provision is
otherwise equivalent to the rape statute" and has a counterpart
proscribing "aggravated sexual abuse."5'

The Texas rule, which is the majority rule among American
jurisdictions, provides that a husband cannot be found guilty as the
actual perpetrator of the rape,5" or assault with intent to rape,53 of
his wife. The rationale for this view is that the wife gives continuing
consent to sexual intercourse with her husband so long as the mari-
tal relationship survives.54 This concept, rather than the common
law fiction of the unity of partners during marriage, also provides
the rationale for the legal impossibility of a man raping his wife in
common law states.5 At present, marriage is an adequate defense
to a charge of rape in Texas even though husband and wife are no
longer cohabiting because their separation is not deemed to revoke
consent.5 However, a husband may be found guilty of the rape of
his wife if he aids or abets another in the commission of the offense.57

The offense can be committed on other members of the assailant's
family, such as his daughter." Also, a woman or even a minor incap-
able of copulation can be convicted of rape as a principal." Finally,

46. Id. at 190.
47. Id. at 189-190. Though much has been written on group criminal sexual activity that

may have some bearing on gang rape, it is discussed almost exclusively in the psychoanalytic
frame of reference and is therefore speculative in nature.

The problems concerning modus operandi, victim characteristics, and leadership phe-
nomena of the gang rape situation are interesting yet beyond the scope of this commment.
See generally PATrERNS, supra note 15, at 182-199.

48. Batchelor v. State, 41 Tex. Crim. 501, 55 S.W. 491 (1900).
49. TEx. PENAL CODE ANN. § 21.04(a) (1974). This subsection contains the element of

intent "to arouse or gratify the sexual desire of any person." Id.
50. TEx. PENAL CODE ANN. § 21.04(b) (1974).
51. TEx. PENAL CODE ANN. § 21.05 (1974).
52. See, e.g., TEx. PENAL CODE ANN. § 21.02(a) (1974). See also Note, Rape Reform

Legislation: Is It the Solution?, 24 CLEv. ST. L. REv. 463, 470-71 (1975).
53. Duckett v. State, 149 Tex. Crim. 18, 191 S.W.2d 879 (1946).
54. Frazier v. State, 48 Tex. Crim. 142, 86 S.W. 754 (1905).
55. Comment, Rape and Battery Between Husband and Wife, 6 STAN. L. REV. 719, 722

(1954).
56. Frazier v. State, 48 Tex. Crim. 142, 86 S.W. 754 (1905).
57. Dodd v. State, 83 Tex. Crim. 160, 201 S.W. 1014 (1918).
58. Jackson v. State, 88 Tex. Crim. 225, 224 S.W. 1110 (1920) (sister-in-law); Boyd v.

State, 72 Tex. Crim. 521, 163 S.W. 67 (1914) (daughter).
59. Coots v. State, 110 Tex. Crim. 105, 7 S.W.2d 539 (1928).
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the Texas courts long ago ruled that no female can be too young"0

or too old6 to be the victim of a forcible rape.

Section 21.02 Rape
(b) The intercourse is without the female's consent under
one or more of the following circumstances.

(1) he compels her to submit or participate by force that
overcomes such earnest resistance as might reasonably be expected
under the circumstances;

(2) he compels her to submit or participate by any threat
that would prevent resistance by a woman of ordinary resolution;

(3) she has not consented and he knows she is unconscious
or physically unable to resist;

(4) he knows that as a result of mental disease or defect she
is at the time of the intercourse incapable either of appraising the
nature of the act or of resisting it;

(5) she has not consented and he knows that she is unaware
that sexual intercourse is occurring;

(6) he knows that she submits or participates because she
erroneously believes that he is her husband; or

(7) he has intentionally impaired her power to appraise or
control her conduct by administering any substance without her
knowledge.2

Intercourse between a male and "a female not his wife"6" is not
a criminal act unless that intercourse is performed without the fe-
male's consent. Although lack of consent is but one element within
the criminal offense of rape, it is the critical element used to deter-
mine whether a particular act of sexual intercourse constitutes a
crime. Rather than defining the term "consent," the Texas statute
seeks to delineate conduct that is statutorily defined as nonconsent-
ing.64 In this way the statute enumerates circumstances in which
extraneous factors effectively prevent an exercise of free choice.
Inevitably, the phrase "without the female's consent"6 focuses at-
tention on the complainant's behavior in determining whether her
actions were such that they fall within the statutory definition of
nonconsenting conduct. And as the Texas statute illustrates, the

60. Twitty v. State, 116 Tex. Crim. 548, 34 S.W.2d 875 (1931) (3 year old child).
61. Rusk v. State, 53 Tex. Crim. 338, 110 S.W. 58 (1908) (80 year old woman).
62. TEX. PENAL CODE ANN. § 21.02(b) (1974).
63. TEX. PENAL CODE ANN. § 21.02(a) (1974).
64. TEx. PENAL CODE ANN. § 21.02(b) (1974).
65. TEX. PENAL CODE ANN. § 21.02(a), (b) (1974).
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presence of force or fraud surrounding the intercourse continues to
be important as an indicator of nonconsent.16

The Texas statute adopts an objective approach in defining
nonconsenting conduct, although the circumstances listed in the
statute contain a series of differing definitions of nonconsent that
are based on the state of mind of the female." For example, the
unconscious victim, 8 the defrauded victim (medical exam), the
mistaken victim (believing male to be her husband),7" or the victim
raped while under the influence of a substance administered by the
perpetrator71 all include instances in which the state of mind of the
female is statutorily defined as nonconsenting, regardless of the
female's intent during the intercourse. More specifically it may be
said that the state of mind of the female is conclusively inferred
from objective factors surrounding the unlawful act.7"

Subsection (b) sets out an enumeration of the circumstances
under which sexual intercourse between a male and female is with-
out her consent.73 This statutory enumeration does not significantly
alter prior law but is largely a codification of Texas decisional law
defining nonconsent.74

At one time Texas required that the female exert the utmost

66. Subsection (b) of Texas Penal Code § 21.02 enumerates specific instances in which
sexual intercourse with a female is stated to be "without the female's consent." Id. Parts (1)
and (2) of subsection (b), § 21.02, are circumstances in which the intercourse is induced by
coercion. Parts (5) and (6) of subsection (b), § 21.02, are circumstances in which the inter-
course is either fraudulently induced or occurs under fraudulent pretenses; e.g., intercourse
performed under the guise of a medical examination.

67. Subsections (b)(3), (b)(4), and (b)(7) define instances in which the state of mind
of the female can be conclusively inferred from objective factors.

68. TEX. PENAL CODE ANN. § 21.02(b)(3) (1974).
69. TEX. PENAL CODE ANN. § 21.02(b)(5) (1974).
70. TEX. PENAL CODE ANN. § 21.02(b)(6) (1974).
71. TEX. PENAL CODE ANN. § 21.02(b)(7) (1974),
72. See, e.g., TEx. PENAL CODE ANN. § 21.01(b)(4)-(7) (1974).
73. Searcy & Patterson, Practice Commentary on Penal Code, TEX. PENAL CODE ANN.

§ 21.02 (1974).
74. Searcy & Patterson, Practice Commentary on Penal Code, TEX. PENAL CODE ANN.

§ 21.02 (1974); the seven subsections enumerate instances in which sexual intercourse is
without the female's consent. Id. Most of the codified subsections are definitions of noncon-
sent derived from earlier case law. For example, the use of force that overcomes resistence
sufficient under the circumstances, subsection (b)(1), Lewis v. State, 154 Tex. Crim. 329, 226
S.W.2d 861 (1950); use of threats that would prevent resistance by a woman of ordinary
resolution, subsection (b)(2), Most v. State, 386 S.W.2d 537 (Tex. Crim. App. 1965); inter-
course performed where the female is unable to resist because of sleep, subsection (b)(3),
Payne v. State, 40 Tex. Crim. 202, 49 S.W. 604 (1899); and intercourse performed under the
female's erroneous belief that the perpetrator is her husband, subsection (b)(6), Huffman v.
State, 46 Tex. Crim. 428, 8 S.W. 625 (1904).
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resistance of which she was capable.7" Later, the courts required
only that her resistance be sufficient under the circumstances,
which included the array of force, the relative strength of the par-
ties, and the nature of any threats.7" Additionally, the courts took
into consideration the victim's fear that a "scene" would psycholog-
ically damage children present in their evaluation of the requisite
standard of resistance.77

Aggravated Rape
Section 21.03(a) A person commits an offense if he commits rape
as defined in Section 21.02 of this code . . . and he:

(1) causes serious bodily injury or attempts to cause death
to the victim or another in the course of the same criminal
episode; or
(2) compels submission to the rape by threat of death, seri-
ous bodily injury, or kidnapping to be imminently inflicted
on anyone."

Until 1973 the crime of rape embodied in Texas statutes pro-
scribed only a single degree of the offense.7" Currently the crime is
divided into two separate degrees: simple rape, 0 a second degree
felony, and aggravated rape, a felony of the first degree. Rape com-
mitted under either of the two circumstances enumerated in section
21.03 of the Penal Code becomes aggravated and a felony of the first
degree. The concept of "aggravated rape" differs significantly from
prior law, though the listed circumstances were all included in pre-
vious statutes.8 The "criminal episode" terminology used in subsec-
tion (a)(1) requires a reasonably close connection between one of the
aggravating factors and the rape itself.2 A criminal episode resem-
bles the "transaction" concept of prior law but is generally regarded
as broader. 3

The threatened harm, death, or kidnapping found in subsection
(2) is sufficient to negate consent regardless of whom it is directed

75. Perez v. State, 50 Tex. Crim. 34, 94 S.W. 1036 (1906).
76. See Lewis v. State, 154 Tex. Crim. 158, 226 S.W.2d 861 (1950).
77. Most v. State, 386 S.W.2d 537 (Tex. Crim. App. 1965); Tobert v. State, 166 Tex.

Crim. 311, 313 S.W.2d 303 (1958).
78. TEX. PENAL CODE ANN. § 21.03 (1974).
79. Tex. Acts, 4th C.S. 1918 at 123.
80. TEX. PENAL CODE ANN. § 21.02 (1974).
81. TEX. PENAL CODE ANN. § 21.03 (1974).
82. Searcy & Patterson, Practice Commentary on Penal Code, TEx. PENAL CODE ANN.

§ 21.02 (1974).
83. Id.
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toward, as long as the threats compel the female to submit. The only
qualification on the threatened harm is that it must be
"imminent."84 Therefore, a threat to kidnap, kill, or otherwise harm
somebody at an indeterminate time in the future does not charac-
terize a rape as aggravated. Of course, whether such threats are
"imminent" is a question for the factfinder.

The formulation of a second degree of the crime of rape greatly
enhances the effective allocation of punishment among offenders on
an individual basis. The previous proscription of only a single degree
of rape 5 was ill-equipped to mete out evenhanded sentences for a
crime that occurs under widely divergent factual situations. Addi-
tionally, a possible consequence of the new degrees of rape is the
flexibility of the statute to provide greater leverage to bargain pleas,
an outcome probably not anticipated by the framers of the law."

B. Criminal Defenses

Defenses available to a criminal defendant in a prosecution for
forcible rape in Texas include duress, 7 impotency88-though the
offender may still be found guilty of an assault with intent to
rape8 9-alibi, ° and double jeopardy.8 A male under the age of 15 (at
the time of the offense) cannot be convicted of rape or assault with
intent to rape. 2 Previously the Texas courts had adopted the com-
mon law rule93 that a male under the age of 14 was incapable of
committing rape. The present section of the Penal Code that ex-
cludes criminal culpability based upon the age of the perpetrator"
applies to most statutory offenses, with a few exceptions. 5 However,
the prior statute embodying the aforementioned common law rule 9

applied only to the crime of rape. 7

84. Id.
85. Tex. Acts, 4th C.S. 1918 at 123.
86. See generally Weddington, supra note 16.
87. TEX. PENAL CODE ANN. § 8.05 (1974).

88. Hunter v. State, 133 Tex. Crim. 394, 111 S.W.2d 280 (1937).
89. Id.
90. Odell v. State, 79 Tex. Crim. 209, 184 S.W. 208 (1916).
91. Nielsen v. State, 437 S.W.2d 862 (Tex. Crim. App. 1969).
92. TEX. PENAL CODE ANN. § 8.07(a) (1974).
93. 1 M. HALE, THE HISTORY OF PLEAS OF THE CROWN, 630 (Glazebrook ed. 1971); 4 W.

BLACKSTONE, COMMENTARIES 212 (Dawson's ed. 1966).
94. TEX. PENAL CODE ANN. § 8.07(a) (1974).
95. These exceptions include perjury, aggravated perjury, and motor vehicle traffic

ordinance violations. Id. at (c).
96. Tex. Acts, 4th C.S. 1918 at 124.
97. Id.
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A defendant accused of rape may adopt the defensive strategy
of attacking the sufficiency of the state's proof of lack of consent.
Because the gravamen of the crime is nonconsent, a showing that
the intercourse in question was consensual should result in an ac-
quittal. Further, consent induced by force, threats or fraud is equiv-
alent to nonconsent9 8 A defendant's plea of not guilty, without
more, does not raise the issue of consent in a prosecution for rape.,9

Additionally,- in a case where the female is incapable of consent, the
defense cannot be raised. 0 The nature of the relationship between
the offender and victim subsequent to the criminal act is not avail-
able as a defense or mitigating factor in a trial for rape. Therefore,
the fact that the complainant has since cohabited with the defen-
dant, ' or even married him, 02 does not afford the accused any
defense.

The prosecution for rape (and other sexual offenses that are
classified as felonies) was previously barred by a one year statute
of limitations.0 3 The period of limitations was increased by legisla-
tion in 1975 from one to three years-the limitation on most other
felonies. 104

C. Evidentiary Matters

1. Chastity

The curious evidentiary notion of "chastity" enters the court-
room in a rape trial where the issue of consent is advanced by the
defendant, or, in a minority of jurisdictions, to impeach the truth
and veracity of a rape complainant.'' Consent, as a response to a
charge of rape, concedes essential facts of time, place, persons in-
volved, and the act of sexual intercourse in an effort to legitimize
the act. 0 Because an accused's plea of consent concedes these es-
sential facts of the crime, defense counsel typically will attempt to

98. See note 71 supra.
99. Roper v, State, 375 S.W.2d 454, 456 (Tex. Crim. App. 1964).
100. Mater v. Hill, 285 S.W. 638 (Tex. Civ. App.-Galveston, 1926, no writ).
101. Smith v. State, 44 Tex. Crim. 147, 68 S.W. 995 (1902).
102. Wofford v. State, 60 Tex. Crim. 624, 132 S.W. 929 (1911).
103. TEx. CODE CRIM. PROC. ANN. art. 1201(a) (1976).
104. Weddington, supra note 16, at 5.
105. Brown v. State, 50 Ala. App. 471, 280 So. 2d 177, 179 (1973). Accord, Frank v.

State, 150 Neb. 745, 35 N.W.2d 816, 822 (1949); Anderson v. State, 104 Ind. 467, 4 N.E. 63,
65 (1885).

106. Hibey, The Trial Of A Rape Case: An Advocate's Analysis of Corroboration, Con-
sent, and Character, 11 AM. CRIM. L. REV. 309, 321 (1973).
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discredit the prosecution's case by an aggressive cross-examination
of the complaining witness, with an inquiry into such areas as be-
havior, dress, and prior sexual experience. Once the issue of consent
is raised in a rape trial, the focus shifts to the behavior of the
complainant as the jury seeks to determine if the sexual conduct
admitted by the defendant was truly "without her consent."'," Be-
cause the subjective nature of consent and the private nature of the
act usually precludes eyewitnesses, the courts and legislators have
had great difficulty in deciding what types of evidence should be
admitted to show consent to the specific act of intercourse in ques-
tion. In Texas' 8 and the majority of jurisdictions that have consid-
ered the question, evidence of the complainant's general character
or reputation for chastity is admissible upon the issue of her con-
sent.10

A complainant's lack of chastity is not a defense to the charge
of forcible rape."10 The issue of chastity arises when the defendant
counters a complainant's rape charge with the assertion that the
intercourse took place with the complainant's consent. If the defen-
dant can show that the act of intercourse between himself and the
complainant was consensual, this showing necessarily nullifies the
criminal allegation."' As the prosecution must prove beyond a rea-
sonable doubt that the intercourse was induced by force, fraud, or
threats, evidence that is offered to raise inferences that the act was
consensual is clearly material."' Thus, the complainant's chastity
is thought to provide evidence probative to the jury's determination
of whether the intercourse in question was in fact consensual.

Specifically, evidence of the complaining witness' prior sexual
history is deemed to be circumstantial evidence from which her
"character" for chastity or unchastity may be inferred." ' As

107. Id.
108. Roper v. State, 375 S.W.2d 454 (Tex. Crim. App. 1964).
109. 1 J. WIGMORE, EVIDENCE § 62 (3d ed. 1940).
110. Although some commentators flatly state that "the introduction of such evidence

• . .was based on the . . . view that an unchaste woman could not be raped," such an
assertion is incorrect. It was recognized at common law that even a prostitute can be the
subject of a rape. 4 W. BLACKSTONE, COMMENTARIES 213 (Dawson's ed. 1966). This view has
consistently been adhered to by Texas courts. See, e.g., Haynes v. State, 498 S.W.2d 950
(Tex. Crim. App. 1973).

111. See note 98 supra and accompanying text.
112. See, e.g., People v. Stephens, 18 Ill. App. 3d 971, 310 N.E.2d 824, 830-31 (1974).
113. See, e.g., Johnson v. State, 232 Md. 199, 192 A.2d 506, 510 (1963) (general charac-

ter or reputation for chastity is admissible); Stone v. State, 11 So. 2d 386, 388 (Ala. 1943)
(general character or reputation for chastity is admissible).
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"character" implies a permanent attribute of a person,"' it is more
accurate to state that evidence is admitted to show the complaining
witness' propensity to have consensual sexual intercourse, or more
simply, her propensity to have intercourse. Once such a propensity
has been shown, it is considered circumstantial evidence from which
inferences may be drawn"' as to the probability that the complain-
ant consented to intercourse with the defendant." ' Traditionally,
the courts have viewed the complainant's propensity to consent to
intercourse as making it more or less probable that she consented
to intercourse with the alleged rapist.

The method of proving a complainant's propensity to have in-
tercourse typically involves one of two types of character evi-
dence-reputation or prior specific acts."7 The majority of Ameri-
can jurisdictions, Texas included, allow evidence of a complaining
witness' reputation for chastity in rape trials where the issue of
consent is raised." 8 The majority rule among American jurisdictions
excludes evidence of specific prior acts of unchastity by the victim,
with the notable exception of her specific prior acts with the defen-
dant. " 9 In Texas, there has existed some confusion whether evidence
of specific acts of unchastity between the victim and persons other
than the defendant is admissible in such a case. The older view is
that such evidence is inadmissible.'2 However, the Texas Court of
Criminal Appeals recently held that "specific acts of unchastity
between the prosecutrix and others are generally admissible."''
Therefore, in rape cases where the issue of consent is raised, the
Texas courts allow evidence to be presented of (1) the complainant's
reputation for chastity, 2

1 (2) specific prior acts between the com-
plainant and defendant,'21 and (3) specific prior acts between the

114. 1 J. WIGMORE, EVIDENCE § 52 at 448. See Gregg, Other Acts of Sexual Misbehavior
and Perversion as Evidence for Sexual Offenses, 6 ARiz. L. REv. 212, 216 (1965).

115. See 1 J. WIGMORE, EVIDENCE § 41 (3d ed. 1940) (inference upon an inference from
circumstantial evidence).

116. Id. at § 62 (character evidence), § 200 (evidence of specific prior acts admissible
in a minority of jurisdictions); C. MCCORMICK, HANDBOOK OF THE LAW OF EVIDENCE § 186 (2d
ed. 1972).

117. 3A J. WIGMORE, EVIDENCE § 920 (Chadbourn rev. 1970).
118. See, e.g., Crawford v. State, 492 S.W.2d 900 (Ark. 1973); State v. Bird, 302 So. 2d

589 (La. 1974); State v. Yowell, 513 S.W.2d 397 (Mo. 1974).
119. 1 J. WIGMORE, EVIDENCE § 200, at 684 (3d ed. 1940).
120. Wilson v. State, 17 Tex. Ct. App. 525, 533 (1885).
121. Burton v. State, 471 S.W.2d 817, 821 (Tex. Crim. App. 1971).
122. Campbell v. State, 147 Tex. Crim. 192, 179 S.W.2d 547 (1944).
123. Taylor v. State, 96 Tex. Crim. 379, 257 S.W. 1105 (1924).
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complainant and others."4

The Texas case law has always held that where the defendant
denies the alleged act of sexual intercourse, the question of the
victim's consent is not in issue and evidence of her previous lack
of chastity is not admissible." 5 Also, when consent is not an issue
in the facts of an alleged rape, evidence bearing on the victim's
general reputation for chastity is not admissible.' 6 However, even
though consent is not an issue in the case, evidence pertaining to
prior sexual relations between the victim and defendant is admissi-
ble. "'7 Evidence of such prior acts between victim and defendant
may be admitted to impeach the complainant's credibility 28 or as
evidence of the defendant's intent. 2 9

Section 21.13 Evidence of Previous Sexual Conduct
(a) Evidence of specific instances of the victim's sexual con-

duct, opinion evidence of the victim's sexual conduct and reputa-
tion evidence of the victim's sexual conduct may be admitted...
only if, and only to the extent that, the judge finds the evidence is
material to a fact at issue in the case and that its inflammatory or
prejudicial nature does not outweigh its probative value. 30

Although some writers have concluded that the "type of evi-
dence which Texas courts allow on the issue of consent . . . is now
changed by the new (1975) legislation, which limits the admissibil-
ity of the victim's prior sexual conduct,' 3' such a conclusion is
inaccurate. The newly created section 21.13 deals with evidence of
previous sexual conduct but does not purport to create any new
limitations on the type of evidence admissible in a rape case in
Texas in which consent is at issue. Rather, the two parts of the
statute establish a procedural device for use in the courtroom when
a trial judge rules on the admissibility of certain testimony and a
standard that trial judges are to employ to determine admissibility.
The preceeding subsection, 21.13(a), is the part of the statute that
supplies this standard to trial judges. 32 The statutory standard rep-

124. Esquivel v. State, 506 S.W.2d 613 (Tex. Crim. App. 1974); Burton v. State, 471
S.W.2d 817, 821 (Tex. Crim. App. 1971).

125. Roper v. State, 375 S.W.2d 454, 456 (Tex. Crim. App. 1964).
126. Esquivel v. State, 506 S.W.2d 613, 616 (Tex. Crim. App. 1974).
127. Id.
128. Taylor v. State, 96 Tex. Crim. 379, 257 S.W. 1105 (1924).
129. Calanchi v. State, 169 Tex. Crim. 97, 332 S.W.2d 722 (1960).
130. TEX. PENAL CODE ANN. § 21.13(a) (1976).
131. 27 BAYLOR L. REV. 362, 363 (1975).
132. Subsection 21.13(b) refers to subsection (a) for the test to be applied by a trial

[Vol. 9:563



FORCIBLE RAPE

resents nothing more than a codification of prior law.' 33 Under the
statutory balancing test there is no absolute exclusion of any evi-
dence that may have probative value, and the courtroom determi-
nation remains within the trial judge's discretion.'34 Moreover, a
motion in limine has long been available to the Texas prosecutor to
suppress irrelevant and inflammatory evidence of the victim's prior
sexual history; 35 this remedy is substantially equivalent to section
21.13. As one of the co-authors of the legislation acknowledged,
"[t]he question arises whether, in fact, the new statute changes
any of the old law.' 36

Section 21.13
(b) If the defendant proposes to ask any question concerning

specific instances, opinion evidence, or reputation evidence of the
victim's sexual conduct, either by direct examination or cross-
examination of any witness, the defendant must inform the court
out of the hearing of the jury prior to asking any such question.
After this notice, the court shall conduct an in camera hearing,
recorded by the court reporter, to determine whether the proposed
evidence is admissible under subsection (a) of this section. The
court shall determine what evidence is admissible and shall ac-
cordingly limit the questioning. The defendant shall not go outside
these limits nor refer to any evidence ruled inadmissible in camera
without prior approval of the court without the presence of the
jury.1

37

Subsection (b) creates a new procedural device for use in rape
trials-the right to an in camera determination of relevancy outside
the presence of the jury. 3 Although the in camera hearing can
apparently be waived,'39 the proper use of this procedural device
should aid the courts in controlling irrelevant and inflammatory
testimony or the prejudicial effects of innuendos raised by counsel
during aggressive examination of the complainant. 4 ° The in camera
procedure is substantially more effective than limiting instructions,

judge during the in camera proceeding. TEx. PENAL CODE ANN. § 21.13(b) (1976).
133. See Weddington, supra note 16, at 13.
134. See TEx. PENAL CODE ANN. § 21.13(a) (1976).
135. Weddington, supra note 16, at 13.
136. Id.
137. TEX. PENAL CODE ANN. § 21.13(b) (1976).
138. Id.
139. See Weddington, supra note 16, at 13 n.19.
140. See notes 111-119 supra and accompanying text.
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the state's previous remedy, to avoid the harassment or embarrass-
ment of inflammatory evidence raised before the jury.'

The statutory enactment provides that evidence of the past
sexual conduct of the victim may be admitted only if the judge, in
an in camera hearing, finds the evidence material to a fact at issue
in the trial. The determination is preceded by balancing the proba-
tive value of the evidence against its prejudicial effect.' Once such
a determination is made, the trial court is to preserve that ruling
and the reasons for so holding in the trial record for purposes of
appeal.' These in camera hearings are available to Texas prosecu-
tors when the defendant seeks to elicit evidence pertaining to the
victim's prior sexual conduct either by cross-examining the com-
plainant or by opinion or reputation evidence of the complainant's
chastity from third party witnesses on direct examination.'

2. Corroboration

Code of Criminal Procedure
Article 38.07

A conviction under Chapter 21 [Sexual Offenses], Penal Code, is
supportable on the uncorroborated testimony of the victim of the
sexual offense if the victim informed any person, other than the
defendant, of the alleged offense within six months after the date
on which the offense is alleged to have occurred.'

The Texas courts have consistently required corroboration to
support a conviction for rape only when the victim failed to make a
prompt complaint,' often referred to as a "belated outcry."'47 In
order for the victim's complaint to be "prompt," it was not neces-

141. See Sparks v. State, 366 S.W.2d 591 (Tex. Crim. App. 1963). Justice Jackson made
this point when he stated, "[tihe naive assumption that prejudicial effects can be overcome
by instructions to the jury ... all practicing lawyers know to be unmitigated fiction ......
Krulewitch v. United States, 336 U.S. 440, 453 (1949) (concurring opinion).

142. TEX. PENAL CODE ANN. § 21.13(a) (1976).
143. Id.
144. TEX. PENAL CODE ANN. § 21.13(a) (1976).
145. TEX. CODE CraM. PRoc. ANN. art. 38.07 (1976).
146. Terry v. State, 98 Tex. Crim. 540, 266 S.W. 511 (1925); Burge v. State, 73 Tex.

Crim. 505, 167 S.W. 63 (1914).
147. For example, prompt complaints have been found by the courts where the victim

related the incident to her sister, Sharp v. State, 15 Tex. Ct. App. 171 (1883); Terry v. State,
98 Tex. Crim. 540, 266 S.W. 511 (1925); her mother, Morman v. State, 157 Tex. Crim. 389,
248 S.W.2d 932 (1952); and her father, Torbert v. State, 166 Tex. Crim. 311, 313 S.W.2d 303
(1958).
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sary for the complainant to officially report the incident-as to the
police. Rather, if the victim told virtually anyone (other than the
defendant) before a four or five day period, her uncorroborated testi-
mony at trial was sufficient to sustain a conviction against the ac-
cused.' In addition, the complaining witness was always allowed
to explain whatever delay preceded her report of the incident.,"

Currently, the judicially-created""° time period after which cor-
roborative evidence was required to support a conviction has been
extended by the enactment of article 38.07, Texas Code of Criminal
Procedure. Under the terms of the new legislation, the period of
delay in reporting an offense was extended to six months, a time
period fully 45 times greater than the prior period. 5' Beyond the
increase in the time increment, the operation of the rule concerning
corroborative evidence remains unchanged.

The corroboration rule is of relatively recent origin because a
rape complainant's testimony was not subject to such a requirement
at common law. 52 Traditionally, the majority of American jurisdic-
tions have followed the common law approach and rejected any
need for corroboration.'53 However, some states have developed cor-
roborative requirements where the complainant's testimony is not
clear and convincing, 54 is contradictory,' is improbable,'56 or as in
Texas, where the complainant fails to make a prompt complaint. 57

In those jurisdictions where corroboration has been required, the
"extra burden" upon the prosecution is formidable, often resulting
in nonprosecution, acquittals, or dismissals.'58 This "extra burden"
of corroboration, which the prosecution bears in a rape case, is most

148. Hughes v. State, 136 Tex. Crim. 159, 124 S.W.2d 349 (1938).
149. Breiger v. State, 99 Tex. Crim. 292, 269 S.W. 100 (1925).
150. Hughes v. State, 136 Tex. Crim. 159, 124 S.W.2d 349 (1938).
151. The prior 4-day period multiplied by 45 equals 180 days, or approximately 6

months.
152. 7 J. WIGMORE, EVIDENCE § 2061 at 342 (3d ed. 1940).
153. See, e.g., State v. Verdugo, 109 Ariz. 391, 510 P.2d 37 (1973); Bakken v. State, 489

P.2d 120 (Alaska 1971); Ballard v. State, 64 Cal. 2d 159, 410 P.2d 838, 49 Cal. Rptr. 302
(1966); Wright v. State, 364 S.W.2d 384, 387 (Tex. Crim. App. 1963).

154. See, e.g., People v. Simenthal, 11 Ill. App. 3d 537, 297 N.E.2d 356, 358 (1973); Tru-
luck v. State, 108 So. 2d 748, 750 (Fla. 1959).

155. See, e.g., State v. Neal, 484 S.W.2d 270 (Mo. 1972).
156. State v. Dipietrantonio, 152 Me. 41, 122 A.2d 414 (1956); May v. State, 89 Nev.

277, 510 P.2d 1368 (1973).
157. See, e.g., Hughes v. State, 136 Tex. Crim. 159, 124 S.W.2d 349 (1938).
158. Note, Corroborating Charges of Rape, 67 COLUM. L. REV. 1137, 1138 (1968); Com-

ment, The Corroboration Rule and Crimes Accompanying a Rape, 118 U. PA. L. REV. 458,
461-62 (1970).

19781



TEXAS TECH LAW REVIEW

pronounced in those instances where other crimes are committed
during a rape incident. For example, assume that an individual
commits a rape and steals some money from his victim's purse. In
such a situation, some courts have held that although the defendant
could be convicted on the basis of the complaining witness' uncorro-
borated testimony of robbery, he could not be convicted of rape
without corroboration. 59

As a practical matter, the prosecution may wish to bolster its
case through the presentation of corroborating evidence at trial,
even though the law does not require it. The forensic sciences have
reached high levels of sophistication in providing reliable evidence
corroborating the identity of the assailant, 0 the element of penetra-
tion, 6 ' or the presence and amount of force employed during a
rape. '2 The prosecutor, state or federal, holds a distinct advantage
over his adversary in developing scientific evidence for his case. In
addition to the police laboratory, which is an integral part of the
operation of every major metropolitan police department, the labo-
ratory of the Federal Bureau of Investigation provides, free of
charge, testing services in all technical subject areas such as finger-
print, hair, blood, or body fluid identification.'63 Moreover, the sci-
entists of the FBI laboratory are prepared to testify to their findings
in state and federal courts." 4 In addition, neutron activation analy-
sis is capable of establishing with a high degree of probability that
hairs or materials found subsequent to a rape have a common ori-
gin-corroborating the defendant's presence at the scene. 65 Marks,
scratches, or bruises on or about the introitous can be noted. Tests
for veneral disease can be performed. Both the vaginal vault and the
accused's penis can be examined to determine whether there has
been recent intercourse.' Finally, semen can be grouped into types,

159. See, e.g., People v. Moore, 23 N.Y.2d 565, 245 N.E.2d 710, 297 N.Y.S.2d 944, cert.
denied, 394 U.S. 1006 (1969).

160. For example, hairs found in the complainant's vaginal area are subject both to
classification as to kind (animal or human), type (head, body, pubic), racial group (Negroid,
Mongoloid or Caucasoid). Hibey, The Trial of a Rape Case: An Advocate's Analysis of Corro-
boration, Consent, and Character, 11 AM. CRIM. L. REV. 309, 317 (1973) [hereinafter cited as
Advocate's Analysis].

161. Rife, Scientific Evidence in Rape Cases, 31 J. CrIM. L. & CRIMINOLOGY 232, 235
(1940).

162. Id. at 232.
163. Advocate's Analysis, supra note 160, at 317 n.32.
164. Id.
165. See generally Comment, The Evidentiary Uses of Neutron Activation Analysis, 59

CALIF. L. REV. 997 (1971).

166. Rife, Scientific Evidence in Rape Cases, 31 J. CRIM. L. & CRIMINOLOGY 232 (1940).
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similar to blood, in order to prove whether a particular suspect could
have committed the rape.'

Because of the nature of the act of criminal rape, much valua-
ble evidence can be obtained from the victim's person subsequent
to the offense. A thorough investigation by competent medical per-
sonnel can often produce evidence showing that intercourse oc-
curred and can establish the probability that the accused is the
rapist. "'

3. Jury Instructions

Until very recently, jury instructions in a majority of American
jurisdictions actually worked to focus the jury's attention upon the
complainant in a rape case. 89 The following is illustrative:

A charge such as that made against the defendant in this case
is one which is easily made and, once made, difficult to defend
against, even if the person accused is innocent.

Therefore, the law requires that you examine the testimony of
the female person named in the information with caution. 70

When a court admonishes the jury in this manner, the behavior of
the victim, not the accused, is scrutinized. This assertion is sup-
ported by studies on jury behavior that conclude that the jury's
sympathy lies with the defendant, rather than his victim. 7' In addi-
tion, a jury often chooses to redefine the crime of rape in terms of
its notions of assumption of risk and that, as a result, juries fre-
quently acquit a rapist or convict him of a lesser offense, notwith-
standing clear evidence of guilt.'72 Jury antagonism toward rape

167. Comment, Rape and Rape Laws: Sexism in Society and the Law, 61 CALIF. L. REV.
919, 931 (1973), citing L. SCHULTZ, SOCIETY AND THE SEX CRIMINAL 194 (1965).

168. Note, Rape Reform Legislation: Is It The Solution?, 24 CLEV. ST. L. REV. 463, 494
(1975).

169. For an excellent background discussion of the cautionary jury instructions in rape
cases in American jurisdictions see 7 TEX. TECH L. REv. 732 (1976).

170. This former jury instruction was utilized in California until the California Su-
preme Court abolished it in People v. Rincon-Pineda, 14 Cal. 3d 864, 538 P.2d 247, 123 Cal.
Rptr. 119 (1975).

171. Note, Rape and Rape Laws: Sexism in Society and the Law, 61 CALIF. L. REV. 919,
932-33 (1973); H. KALVEN & H. ZEISEL, THE AMERICAN JURY 254 (1966).

172. H. KALVEN & H. ZEISEL, THE AMERICAN JURY 254 (1966). In this exhaustive study,

questionnaires were sent to judges in jury trials asking them how they would have decided
the case if they were sitting without a jury. In 12% of the aggravated rape cases, the jury
acquitted where the judge would have convicted. Alarmingly, the comparative figure for
simple rape cases was 60%! In nine out of ten cases of simple rape in which the jury was given
the opportunity to convict on a lesser charge, they did so. Id. at 253.
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victims is often blamed by prosecutors for rape's low conviction
rate,'73 but many legal commentators maintain that the cumulative
effect of such cautionary instructions gives a jury little choice but
to acquit in a great many cases.'7 ' To exploit this and other advan-
tages, a rape defense almost never waives a jury trial."75

The concept embodied in these cautionary instructions-that
rape is hard to disprove-lacks factual support inasmuch as statis-
tics indicate that rape convictions are difficult to obtain. Forcible
rape has the highest acquittal or dismissal rate of the four offenses
classified by the FBI as "violent crimes."'76 Rape convictions appear
equally difficult to obtain for Texas prosecutors. For example, dur-
ing 1976 there were thirty-eight convictions of rape out of 2,687
complaints filed with various law enforcement and police depart-
ments in Texas.'77 These jury instructions may therefore be factually
erroneous, that is, rape is a charge more difficult to prove than
disprove. Because of the factual inconsistency in these instructions
and the fundamental differences in the position of a criminally ac-
cused today as opposed to 300 years ago when the instruction origi-
nated,'76 it should be obvious that such jury instructions have out-
lived their validity and usefulness. Although there is no definite
holding concerning the propriety of such cautionary instructions in
Texas,'79 the better view is that the statement "rape is easy to
charge and hard to disprove" should not be an independent instruc-
tion of law from the court, though it may properly be advanced by
the advocate during jury argument.

173. Id. at 253-54.
174. Comment, Rape and Rape Laws: Sexism in Society and the Law, CALIF. L. REv.

919, 938 (1973).
175. Rape trials rank second only to murder in the number of cases in which the

defendant prefers to take his chances with a jury. H. KALVEN & H. ZEISEL, THE AMERICAN JURY
26 (1966).

176. See note 9 supra and accompanying text.
177. NATIONAL CONFERENCE ON WOMEN IN THE LAW, LEGAL RIGHTS OF WOMEN 6 (Apr.,

1977).
178. The modem cautionary instruction is remarkably true to its original language:
It is true rape is a most detestable crime, and therefore ought severely and impar-
tially to be punished with death; but it must be remembered, that it is an accusa-
tion easily to be made and hard to be proved, and harder to be defended by the
party accused, tho [sic] never so innocent.

1 M. HALE, THE HISTORY OF PLEAS OF THE CROWN 635 (Glazebrook ed. 1971).
179. Although this author's research has not revealed any Texas court that has consid-

ered the use of this cautionary instruction, it is submitted that the instruction is improper
under any circumstance and should not be used.
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4. Punishment of Offenders

Throughout its history, rape has been associated with severe
penal sanctions. At common law rape was a heinous crime, punisha-
ble by death or by both castration and putting one's eyes out.8 0

Forcible rape has retained its capital character. The most recent
execution for rape occurred in Texas in 1964.181 Prior to the United
States Supreme Court's rejection of Georgia's discretionary death
penalty for rapists in Furman v. Georgia, 2 sixteen states permitted
imposition of capital punishment for rape. 83 Subsequently, several
states enacted statutory schemes presumably consistent with the
high court's ruling.' However, the most recent decision from the
Supreme Court concerning capital punishment for the crime of
rape8 5 held that the death penalty is an unconstitutional form of
punishment for forcible rape under any circumstance. 86 Whether or
not the Supreme Court's ruling hails an end to the imposition of the
death penalty for statutory rape in America is unclear.' 7 Yet severe,
sometimes Draconian, penal sanctions for convicted rapists remain
the majority rule, with thirty-odd states presently permitting impo-
sition of life imprisonment, 8 8 while others provide for maximum
prison terms of thirty, forty, or fifty years.' Apparently, many
members of legislatures and the judiciary favor heavy penalties for
convicted rapists upon the dual rationale of deterrence to would-be
perpetrators and harshness consistent with the "vicious" nature of
the offense.'90

In Texas, the maximum penalty for a first-offense conviction of

180. 1 M. HALE, THE HISTORY OF PLEAS OF THE CROWN 626 (Glazebrook ed. 1971).
181. In 1964 three black men were executed in Texas on rape charges. Jesse Earl Parker

was executed on February 12, 1964; Lawrence O'Connor was executed on April 26, 1964;
James Andrews Echols was executed on May 7, 1964. W. BOWLERS, EXECUTIONS IN AMERICA
383-84 (1974).

182. 408 U.S. 238 (1972).
183. Berger, Man's Trial, Woman's Tribulation: Rape Cases In The Courtroom, 77

COLUM. L. REV. 1, 8 (1977) [hereinafter cited as Berger].
184. See, e.g., N.C. GEN. STAT. §§ 14-21 (Supp. 1974). See generally, Note, Rape Re-

form Legislation: Is It The Solution?, 24 CLEV. ST. L. REV. 463, 491 (1975).
185. Coker v. Georgia, 433 U.S. 584 (1977).
186. Id. at 600.
187. The Coker case, supra note 185, couched its holding in terms of an "adult woman."

Id. at 585-86. By inference then, the imposition of capital punishment for the rape of a child
is presumably left open.

188. Berger, supra note 183, at 8.
189. Id.
190. Tappan, Some Myths About The Sex Offender, 19 FED. PROBATION 7-8 (June 1955).

See also Furman v. Georgia, 408 U.S. 238, 458-59 (1972). (Powell, J., dissenting).
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aggravated rape is 99 years."' In comparison, the maximum penalty
for a first-offense conviction of aggravated assault is ten years.'92

Until very recently, a problem arose in Texas, as in many other
states, concerning the sentencing of convicted rapists because of the
existence of but a single statutory offense defining forcible rape.193
The proscription of only a single degree of this crime, which is com-
mitted under widely divergent factual situations, contributes to two
extreme results: a low conviction rate for accused rapists brought to
trial 4 and generally severe penal sanctions for those convicted of
the offense.'95 Coupled with the harsh sentencing for convicted rap-
ists are the frequently encountered statutes on probation which
mandate that those convicted of rape be ineligible for probation 9"
or the policy of many parole boards to deny probation based upon
the same "vicious" nature of the offense."9 7 In Texas, article 42.12
section 3(f), Texas Code of Criminal Procedure, precludes probation
for convicted rapists. 9 '

II. THE TEXAS LAW: A COMMENTARY

Texas legislators could broaden the coverage of our rape laws
by redefining the term "wife," used in the rape statute. 9' The rede-
finition should exclude parties who have legally separated or who
have an action pending for annulment, divorce or dissolution of
their marriage. 00 In the last decade, ten states have enacted statu-
tory definitions of spousal immunity with regard to rape statutes
that have revoked the immunity of the husband from charges of
rape when the partners are living apart after filing for judicial sepa-
ration 20' or divorce.2 2 For example, in New Mexico mere living apart

191. TEX. PENAL CODE ANN. § 21.03 (1974); TEX. PENAL CODE ANN. § 12.32 (1974).
192. TEX. PENAL CODE ANN. § 22.02 (1974); TEX. PENAL CODE ANN. § 12.34 (1974).

193. Tex. Acts, 4th C.S. 1918 at 123.
194. Berger, supra note 183, at 9.
195. Id.
196. Tappan, Some Myths About The Sex Offender, 19 FED. PROBATION 7-8 (June 1955).

See, e.g., OHIO REV. CODE ANN. § 2951.02(F) (Page Legis. Serv. 1975).
197. Tappan, Some Myths About The Sex Offender, 19 FED. PROBATION 7-8 (June 1955).
198. TEX. CODE CRIM. PROC. ANN. art. 42.12 § 3(f) (1976).
199. "A person commits an offense if he has sexual intercourse with a female not his

wife without the female's consent." [emphasis added]; TEX. PENAL CODE ANN. § 21.02(a)
(1974).

200. This section is basically the provision adopted by Ohio in the 1975 revision of its
rape statute; OHIO REV. CODE ANN. § 2907.02 (Page Legis. Serv. 1975).

201. Note, Rape Reform Legislation: Is It The Solution?, 24 CLEV. ST. L. REV. 463, 472
(1975),

202. Id.
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is sufficient to revoke immunity,10 and in Colorado, the fact that the
spouses are living apart with the intent to do so is sufficient to
revoke immunity, regardless of the existence or pendency of a judi-
cial decree.0 4 This narrower definition of the term "wife" would still
be consistent with the judicial rationale that results in the legal
impossibility of a man being convicted for the rape of his wife-her
continued consent to sexual intercourse by virtue of the marital
relationship."' °

With respect to evidentiary matters, the newly created in
camera determination of relevancy represents a significant step for-
ward in limiting the use of prejudicial evidence during a rape trial.
Hopefully, the procedure will work to resolve the conflict between a
criminal defendant's constitutional right to confront the witnesses
against him2 °0 and the state's desire to exclude the victim's prior
sexual history from the contemplation of the jury. However, the in
camera procedure should be supplemented by a more definitive
standard than the general balancing test codified in the first part
of the statute.0 7 This can be achieved by incorporating some funda-
mental rules governing the manner of evidence admissible upon the
victim's character attribute of "chastity. 20

First, the use of evidence of the complainant's reputation for
chastity should be abolished. Reputation evidence is not a proper
vehicle to bring the complainant's character before the factfinder.
Its probative value is simply too attenuated. At present, the use of
reputation evidence is a relic of earlier times. 9 In today's society,
Americans have become increasingly mobile and one's reputation in
the community is often "evanescent, fragile, or non-existent. '" 10

Under the traditional method of introducing reputation evidence,
the attorney asks the witness about his connection with the com-

203. Id.
204. Id.
205. See notes 52-57 supra and accompanying text.
206. U.S. CONST. amend. VI.
207. TEX. PENAL CODE ANN. § 21.13(a) (1976).
208. See notes 105-116 supra and accompanying text.
209. The use of reputation evidence in a rape trial is an unfortunate relic of earlier days.

As Justice Cardozo emphatically stated:
[Rieliance upon general reputation as a test for the ascertainment of the character
of litigants or witnessess . . . is a survival of more simple times. It was justified in
days when men lived in small communities. . . . In the life of great cities, it has
made evidence of character a farce.

B. CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 157 (1921).
210. C. MCCORMICK, HANDBOOK OF THE LAW OF EVIDENCE § 44 at 91 (2d ed. 1972).
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munity and whether he has spoken with others about the person's
reputation for the specific trait in question."' The attorney then
elicits the witness' statements concerning the person's reputation."2

At best, the evidence reveals what the community believes, not
what the person is."' At worst, this method of proof is vague and
composed of rumor and hearsay.214 In those jurisdictions where evi-
dence of specific prior acts is rejected and reputation evidence al-
lowed in its stead, jury confusion may be lessened, but the proof
offered before the fact finder is highly unreliable."5

Reputation evidence is particularly unreliable when it relates
to sexual matters. The issue of sex lends itself to sensationalism and
exaggeration. Further, because sexual activity is usually private,
one's sexual reputation should logically be viewed as little more
than speculation."'

As a final practical consideration, reputation evidence tends to
focus attention on the complainant's supposed past reputation and
conduct," 7 rather than the reasons for a complainant's present alle-
gations. If the defendant raises the issue of consent and the sexual
reputation of the complainant can be scrutinized and assailed while
the defendant's cannot, then the intelligent sex offender need only
confine his activities to prostitutes to virtually insure acquittals.

Second, evidence of specific prior acts of unchastity, which tend
to show the complainant's propensity to engage in consensual sexual
intercourse, is relevant and clearly material to a defendant's plea of
consent, although some commentators espouse a contrary view."
The arguments most frequently raised against the use of evidence
of a complainant's prior acts of unchastity emphasize the change in
our society's view of the "chaste" female."9 Common acceptance of

211. See, e.g., Michelson v. United States, 335 U.S. 469, 477-80 (1948).
212. Id. at 477-78; C. MCCORMICK, HANDBOOK OF THE LAW OF EVIDENCE § 44 at 90 (2d

ed. 1972).
213. Michelson v. United States, 335 U.S. 469, 477 (1948). "The evidence which the law

permits is not as to the personality of defendant but only as to the shadow his daily life has
cast in his neighborhood." Id.

214. Id.
215. 1 J. WIGMORE, EVIDENCE § 200 at 683 (3d ed. 1940).
216. See generally FED. R. EVID. 405 (Advisory Comm. Comment).
217. Note, The Victim In A Forcible Rape Case: A Feminist View, 11 AM. CRIM. L. REV.

335, 343 (1973).
218. Berger, supra note 183; Comment, Rape and Rape Laws: Sexism in Society and

the Law, 61 CALIF. L. REV. 919 (1973) [hereinafter cited as Sexism]; Note, The Victim In A
Forcible Rape Case: A Feminist View, 11 AM. CRIM. L. REV. 335 (1973).

219. Sexism, supra note 218, at 939.
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nonmarital sexual activity today is advanced as a factor undermin-
ing the validity of the law's traditional notion of chastity.2 Presum-
ably because unchastity is no longer "immoral," it is character neu-
tral. Statistical studies strongly reinforce the contention that the
class of the unchaste includes a majority of females.22 '

Such statistical cumulations are typically relied upon for the
argument that in continuing to presume that unchaste women con-
sent more readily than chaste women to a given sexual act, the law
emphasizes female sexual activity in rape cases 222 and places a ma-
jority of women outside its protective shield. The argument, at first
blush, appears persuasive. This conclusion, however, is not one
irresistably drawn. An equally plausible inference would be that the
weight given to the prior sexual conduct of a witness will not be
accorded as great a probative value as would have been given to
such evidence even a generation ago. If statistical studies purporting
to reflect contemporary America's social mores are accurate, then
there is no ground for the belief that the vast majority of Americans
will respond differently when acting as jurors.2 23 Perhaps the notion
of "chastity" should be eliminated and replaced with simple trait-
propensity evidence of consensual sexual intercourse. The effect
would be no different.

Regardless of the value judgment made by society about pre-
marital or extramarital sexual behavior, people who engage in a
certain type of behavior are more likely to engage in that behavior
at any randomly selected moment than are people who have never
engaged in that type of behavior before. For example, if a woman
chooses to remain a virgin, it is not unreasonable to infer that on
any random occasion she will be less willing to consent to inter-
course than will a woman who places no particular value upon vir-
ginity. It does not necessarily follow from this discussion that the
complainant's entire sexual history is relevant to the issue of con-
sent. For example, her prior sexual history may involve circum-
stances so dissimilar to that of the alleged rape that it will not be
probative on the issue of consent at all. 22 14

220. Id.
221. See, e.g., M. HUNT, SEXUAL BEHAVIOR IN THE 1970's 116 (1974); A. KINSEY, W.

POMEROY, C. MARTIN & P. GESHARD, SEXUAL BEHAVIOR IN THE HUMAN FEMALE 287, 316 (1953).
222. Sexism, supra note 218, at 939.
223. See generally Note, Limitations on the Right To Introduce Evidence Pertaining

to the Prior Sexual History of the Complaining Witness in Cases of Forcible Rape: Reflection
of Reality or Denial of Due Process?, 3 HOFSTRA L. REV. 403, 414 (1975).

224. Id. at 415.
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If the complainant really was raped, her prior sexual history
admittedly would be of no importance; it would not alter the fact
that she was raped. Yet, so long as the possibility exists that some-
one is not telling the truth-and in a forcible rape case where the
issue of consent is raised that possibility appears great-a criminal
defendant must be allowed to elicit evidence that is probative to his
defense. However, an accused's ability to produce evidence proba-
tive to his defense will not be impaired by the imposition of reasona-
ble statutory restraints regulating the admission of prior specific
acts of unchastity by the complainant."2 5 For example, a limitations
period on the use of this type of evidence is desirable as an addi-
tional safeguard to protect a rape complainant's privacy.22 Iowa has
adopted such a time period limiting the use of a rape victim's prior
sexual experience.12 7 The Iowa statute prohibits the introduction of
evidence that relates to behavior occurring more than one year prior
to the alleged rape.228

The recent statutory extension of the time period in which a
rape conviction is supportable on the uncorroborated testimony of
the complainant2 29 is inconsistent with the existent of a corrobora-
tion requirement. The rationale requiring the imposition of a corro-
boration requirement can be stated quite simply. Corroboration of
a rape complainant's testimony is deemed necessary because many
women are presumed to falsely accuse men of rape.230 The false
complaint is feared more in rape cases than in other crimes because
of the basic assumptions that many women are either amoral or
hostile to men,2 31 and that these same women can obtain rape con-
victions solely on the basis of fabricated reports. This observation
is supported by the fact that the requirement of corroboration is a
requirement unique to the crime of rape.232 The existence of a corro-
boration requirement therefore assumes that (1) an appreciable
amount of false rape complaints are brought by women, and (2) the
finder of fact is unable to adequately deal with this false testimony
and requires statutory limitations upon its prerogative-only in the

225. See, e.g., Rozelle v. Estelle, 554 F.2d 229 (5th Cir. 1977).
226. See Berger, supra note 183, at 41.
227. IOWA CODE ANN. § 782.4 (Supp. 1975).
228. Id.
229. TEx. CODE CRIM. PRoc. ANN. art. 38.07 (1976).
230. See Note, The Rape Corroboration Requirement: Repeal Not Reform, 81 YALE L.J.

1365, 1373 (1972).
231. Id. (by implication).
232. Id.
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area of rape. If one accepts these beliefs and establishes a require-
ment for corrobative evidence where a rape complainant fails to
make a "prompt complaint," it does violence to logic to allow a five
month old rape report to support a conviction for rape without any
corroborating evidence. On the other hand, if one rejects the under-
lying assumptions of a corroboration requirement and deems the
factfinder capable of evaluating the truthfulness of testimony and
weighing the evidence in rape trials as it does in other criminal
cases, there is simply no need for the statutory requirement of corro-
boration in rape cases.

CONCLUSION

Hopefully, the newly enacted in camera determination of rele-
vancy will provide the Texas courts with a vehicle to achieve a
realistic compromise between the victim's sexual privacy and the
right of an accused to a fair trial. Trial judges' application of the
proper standards of relevance of testimony, control of cross-
examination and argument, combined with the elimination of pre-
judicial jury instructions unique to rape cases should do much to
preserve complainants from unnecessary intrusion into their sexual
conduct, without detracting from the fairness of the trial. In those
cases where the potential conflict between the defendant's right to
a fair trial and the complainant's claim of invasion of sexual privacy
appears irresolvable, the right to a fair trial should not be qualified,
no matter how compelling the countervailing considerations. And
where the testimony of the complainant and defendant are equally
believable, the presumption of innocence and the requirement that
guilt be established beyond a reasonable doubt mandate a verdict
in favor of the accused. Anything less would be a betrayal of those
rights to which all members of society are entitled.

W. Michael Greene
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