
ANTITRUST

The general thrust of federal antitrust legislation is to promote
control of private economic power through competition.' Competi-
tion tends to disperse private power,' and by preventing any indi-
vidual or group from acquiring substantial and dominant economic
power, the antitrust laws work to avoid extreme concentrations of
political power. Antitrust legislation has been said to be founded
on a populist tradition.' Among its non-economic goals are "re-
duction of the range within which private discretion may be exer-
cised in matters materially affecting the welfare of others" and the
"enhancement of the opportunity for more people to exercise in-
dependently entrepreneurial impulses.'' 4

During the current survey period the Fifth Circuit rendered
fourteen decisions applicable to the area of federal antitrust legisla-
tion.' All of these decisions will be discussed and analyzed for their
relevance to the various statutes and their interpretive cases that
comprise the realm of federal antitrust law.

This survey will be subdivided into various topics of federal
antitrust law, and each case will be located under the appropriate
heading within one or more topics. Each new topic will be preceded
by a brief overview of the relevant substantive law in order to enable
the reader to obtain the necessary background requisite to a better
understanding of the survey cases.

The starting point for any examination of the applicability of
the federal antitrust laws is to resolve the question of whether the
activity under the court's scrutiny falls within the jurisdictional
reach of the statute in question.

1. L. SULLIVAN, HANDBOOK OF THE LAw OF ANTITRUST § 5, at 20-21 (1977)[hereinafter
cited as L. SULLIVAN].

2. Id. at 21.
3. Id. § 2, at 11.
4. Id.
5. Federal antitrust legislation is concentrated in four statutes-the Sherman Act, 15

U.S.C. §§ 1-7 (1970)[hereinafter referred to as the Sherman Act); the Clayton Act, 15 U.S.C.
§§ 12-27 (1970)[hereinafter referred to as the Clayton Act]; the Robinson-Patman Act, 15
U.S.C. § 13 (1970)[hereinafter referred to as the Robinson-Patman Act]; and the
Federal Trade Commission Act, 15 U.S.C. §§ 41-58 (1970). The Fifth Circuit found it neces-
sary to apply only the first three of these statutes in rendering its fourteen decisions during
the current survey period.
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I. JURISDICTIONAL REACH OF THE SHERMAN ACT

In Mandeville Island Farms, Inc. v. American Crystal Sugar
Co.,6 the United States Supreme Court ruled that Congress in-
tended to utilize its constitutional powers under the commerce
clause to the fullest extent to reach anti-competitive activities
under the Sherman Act.' Following this holding the Court stated
that "[i]f it is interstate commerce that feels the pinch, it does not
matter how local the operation which applies the squeeze."' Two
tests have evolved which facilitate a determination of whether cer-
tain activities come within the jurisdictional ambit of the Sherman
Act. The first test is whether the activity occurs "in the flow of"
interstate commerce.' If so, it matters not that its major effects are
local, nor that it may have little effect on the flow of interstate
commerce." The second test subjects activities not interstate in
character to the proscriptions of the Sherman Act if such activities
materially "affect" commerce." In order for the Sherman Act to
apply under these two jurisdictional tests, the respective requisites
are that a causal connection exist between the activity and the flow
of commerce, and that the flow of commerce be affected in a sub-
stantial manner. 2 Any trivial impact upon commerce will not suf-
fice to invoke the Sherman Act. 3 Thus, only those commercial
activities "which are local in the double sense that they are neither
within nor have any significant effect on the flow of interstate com-
merce" are beyond the proscriptions of the Sherman Act. 4

During the current survey period, the Fifth Circuit found it
necessary, in two cases, to determine whether the activities in ques-
tion fell within the jurisdictional reach of the Sherman Act. In
United States v. Cadillac Overall Supply Co.,'5 the defendant en-
gaged in the business of renting industrial garments in several coun-
ties in South Florida. To meet the demands of newly acquired cus-

6. 334 U.S. 219 (1948).
7. Id. See L. SULLIVAN, supra note 1, § 233, at 709. See also U.S. CONST. art. I, § 8, cl.

3.
8. United States v. Women's Sportswear Assoc., 336 U.S. 460, 464 (1949).
9. L. SULLIVAN, supra note 1, § 233, at 709.
10. Id. See United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 223-24 (1940).
11. L. SULLIVAN, supra note 1, § 233, at 710. See Burke v. Ford, 389 U.S. 320, 321-22

(1967).
12. L. SULLIVAN, supra note 1, § 233, at 710.
13. Id. See Yellow Cab Co. of Nevada v. Cab Emp., Automotive and Warehousemen,

Teamsters Local No. 881, 457 F.2d 1032 (9th Cir. 1972).
14. L. SULLIVAN, supra note 1, § 233, at 710.
15. 568 F.2d 1078 (5th Cir. Feb., 1978).
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tomers, the defendant followed the practice of shipping new gar-
ments into the State of Florida via out of state sources. Following
the initial delivery of the garments to its customers, the defendant
performed further services such as laundering the garments on a
periodic basis and replacing those garments that became worn or
damaged. It is against this background that the defendants were
alleged to have conspired to restrain interstate commerce by allocat-
ing customers among other industrial garment renters in violation
of section one of the Sherman Act.'"

Initially, the Fifth Circuit addressed the defendant's assertion
that the Sherman Act had no applicability to the transactions in
question because the essential element of interstate commerce was
absent. The Cadillac court reiterated the general rule that two theo-
ries may be used to satisfy the requisite interstate commerce nexus
arising under the Sherman Act-the flow of commerce theory and
the affecting commerce theory." The court addressed the flow of
commerce rationale and reasoned that there was no question that a
substantial volume of industrial garments were in the flow of inter-
state commerce until they reached the defendant.'8 The Fifth Cir-
cuit recognized, however, that the garments could reach a point
along the path at which the flow of interstate commerce stopped,
thereby rendering any subsequent anti-competitive conduct purely
intrastate in character.'9 The defendant attempted to capitalize on
this reasoning by asserting that its business was separated into two
distinct aspects. 0 The defendant contended that even though the
purchase and receipt of industrial garments from out of state sup-
pliers was in the nature of interstate commerce, the subsequent
rental and laundering services provided to customers were of a
purely intrastate character and beyond the reach of the Sherman
Act." In essence, the defendant's contention was that the industrial
garments left the flow of interstate commerce once they were re-
ceived from its out of state suppliers and stored in the company's

16. 15 U.S.C. § 1 (1970).
17. United States v. Cadillac Overall Supply Co., 568 F.2d 1078, 1082 (5th Cir. Feb.,

1978).
18. Id. at 1083.
19. Id. The court stated that the point at which the flow of interstate commerce came

to rest is a factual issue left initially to the finder of fact. Id., citing United States v. Flom,
558 F.2d 1179, 1184 (5th Cir. Sept., 1977).

20. United States v. Cadillac Overall Supply Co., 568 F.2d 1078, 1083 (5th Cir. Feb.,
1978).

21. Id.

1979] 599



TEXAS TECH LAW REVIEW

warehouse;" thus, the interstate commerce nexus had already dissi-
pated when the garments were thereafter delivered for the custom-
ers' use.?3

The Fifth Circuit rejected this bifurcated approach and relied
upon Walling v. Jacksonville Paper Co. 2 for the proposition that the
entry of goods into an in-state warehouse interrupts but does not
necessarily terminate their interstate journey. 5 In Walling, the
Supreme Court had stated that a temporary pause in the interstate
transit of goods did not necessitate the conclusion that they were no
longer in interstate commerce within the meaning of the Sherman
Act.2" Instead, the Supreme Court reasoned that "if the halt in the
movement of the goods [in interstate commerce] is a convenient
intermediate step in the process of getting them to their final destin-
ation, they remain 'in [interstate] commerce' until they reach
those points."" The Walling Court stated that if there was a tempo-
rary pause only, "[tihen there is a practical continuity of move-
ment of the goods [in interstate commerce] until they reach the
customers for whom they are intended.1 2 In line with this rationale,
the Fifth Circuit stated that "where the circumstances under which
the shipment was made are such to nearly equate shipment in re-
sponse to an order, the temporary halt [of the goods in an in-state
warehouse] did not break the chain of [interstate] commerce. ''2
The Cadillac court concluded that the inference to be drawn from
the evidence was one of a practical continuity of the movement of
garments from out of state suppliers to the garment lessees."" There-
fore, the court concluded that the interstate commerce requirement
of the Sherman Act properly had been met under the flow of com-
merce theory. 3'

Next, the Cadillac court considered whether the defendant's
activities fell within the second theory under which the interstate
commerce requirement of the Sherman Act would be met, that is,

22. Id. at 1084.
23. Id.
24. 317 U.S. 564 (1943).
25. United States v. Cadillac Overall Supply Co., 568 F.2d 1078, 1084 (5th Cir. Feb.,

1978).
26. Walling v. Jacksonville Paper Co., 317 U.S. 564, 568 (1943).
27. Id.
28. Id.
29. United States v. Cadillac Overall Supply Co., 568 F.2d 1078, 1084 (5th Cir. Feb.,

1978), quoting Hardrives Co. v. East Coast Asphalt Corp., 329 F.2d 868, 870 (5th Cir. 1964).
30. United States v. Cadillac Overall Supply Co., 568 F.2d 1078, 1084 (5th Cir. Feb.,

1978).
31. Id.
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whether the defendant's activities materially affected interstate
commerce. 3 The defendant contended that because there was no
proof of increased prices due to the alleged restraint, and further,
no proof that a greater quantity of merchandise would have entered
South Florida in the absence of the restraint, the alleged customer
allocation conspiracy did not substantially affect interstate com-
merce.33 Responding to this contention, the Fifth Circuit stated that
it was "well settled that under section one of the Sherman Act, the
scrutiny of the [c]ourt must be directed to the character of the
restraint, [and] not the amount of commerce restrained
[thereby]. '34 Further, the Fifth Circuit observed that in United
States v. Topco Associates, Inc., 35 the Supreme Court squarely held
that the Sherman Act proscribes both unsuccessful restraints of
trade and also those restraints that have not been shown to affect
the price of goods or services in the marketplace .3

Finally, in direct rebuttal to the defendant's contention, the
Fifth Circuit stated that "in the context of horizontal territorial
market divisions . . . as a matter of practical economics, a substan-
tial adverse effect on interstate commerce results by virtue of the
restraint, itself. '37 In Burke v. Ford,31 the Supreme Court made it
clear that horizontal territorial divisions almost invariably reduce
competition among the participants. 39 The Fifth Circuit observed
that more recently the Supreme Court in Hospital Building Co. v.
Rex Hospital Trustees ° had reemphasized that division of markets
artificially represses the customer's free choice and almost surely
results in fewer purchases of materials than if free competition had
prevailed. 4 Therefore, the Cadillac court concluded that the requi-
site interstate commerce nexus was proved to have existed under the

32. Id. at 1085. Note that the Fifth Circuit was not required to address the affecting
commerce theory for a proper disposition of the case in light of its flow of commerce rationale.
Apparently the court undertook this discussion in order to give the federal practitioner an
overview of the affecting commerce theory of law.

33. Id.
34. Id., citing Goldfarb v. Virginia State Bar, 421 U.S. 773, 785 (1976).
35. 405 U.S. 596 (1972).
36. United States v. Cadillac Overall Supply Co., 568 F.2d 1078, 1085 (5th Cir. Feb.,

1978).
37. Id., citing Burke v. Ford, 389 U.S. 320 (1967).
38. 389 U.S. 320 (1967). See Addyston Pipe & Steel Co. v. United States, 175 U.S. 211

(1899).
39. Burke v. Ford, 389 U.S. 320, 321-22 (1967).
40. 425 U.S. 738 (1976).
41. United States v. Cadillac Overall Supply Co., 568 F.2d 1078, 1086 (5th Cir. Feb.,

1978).
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affecting commerce jurisdictional test with respect to the defen-
dant's activities.4 2

In a second decision rendered during the current survey period,
the Fifth Circuit further elucidated the flow of interstate commerce
test. In United States v. Flom,'3 the defendants were convicted, in
a criminal sanctions case, of violating section one of the Sherman
Act by conspiring to allocate among themselves contracts for sales
of reinforcing steel bars to construction contractors. The defendants
were engaged in the business of fabricating and selling reinforcing
steel bars, known as rebars, for use in various construction projects
utilizing concrete. The steel bars were manufactured by out of state
mills and regularly shipped to the defendants. The defendants
would then fabricate the bars according to the needs of the particu-
lar customer. The defendants contended that the fabrication pro-
cess in their own mills interrupted the flow of interstate commerce,
thereby rendering any subsequent anticompetitive activities purely
intrastate in character and, thus, beyond the jurisdictional reach of
the Sherman Act." In response to this contention, the Fifth Circuit
cited the case of Foremost Dairies v. F. T. C. 11 In Foremost, the goods
in question passed in a steady flow from Colorado through a New
Mexico processing plant to retail stores in Albuquerque. The court
held that the goods had been in a continuous flow of interstate
commerce from their origin in Colorado to their ultimate destina-
tion in Albuquerque." However, the court noted that the processing
operation was negligible and did not appreciably change the charac-
ter of the goods, nor had the goods been warehoused for- any appreci-
able length of time before shipment to the retail outlets."7

The Fifth Circuit construed Foremost to indicate that a differ-
ent holding would result if the processing of the goods had been
substantial, if there had been an appreciable change in the charac-
ter of the goods, or if the goods had been warehoused for an appreci-
able length of time before being placed in the retail outlets." The
Flom court emphasized that the existence or non-existence of any
of these factors, as well as the question of whether the flow of com-
merce in these goods was interrupted before the goods reached their

42. Id. at 1087.
43. 558 F.2d 1179 (5th Cir. Sept., 1977).
44. Id. at 1184.
45. 348 F.2d 674 (5th Cir.), cert. denied, 382 U.S. 959 (1965).
46. Id. at 677.
47. Id. at 677-78.
48. United States v. Flom, 558 F.2d 1179, 1184 (5th Cir. Sept., 1977).
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ultimate destination, were fact questions for resolution by a pro-
perly instructed jury.49 Apparently the jury in Flom was not in-
structed in this manner. 50 Therefore, the Fifth Circuit, in reversing
and remanding the case, concluded that the district court should
have instructed the jury that prior to reaching the ultimate question
of the guilt or innocence of the defendants as to the conspiracy, it
first had to find beyond a reasonable doubt that the fabrication and
sale of steel bars to in-state customers occurred in the flow of inter-
state commerce.5

II. SHERMAN ACT SECTION ONE

A. Rule Of Reason

The language of section one of the Sherman Act proscribes
"[e]very contract, combination . . .or conspiracy in restraint of
trade.""2 Congress left to judicial interpretation the scope and
meaning of this mandate." The question arose soon after the enact-
ment of section one whether Congress had intended to ban every
contract in restraint of trade. Virtually every contract restrains
trade to the extent that the parties agree to deal with each other as
opposed to third parties.54 Although the early case of United States
v. Trans-Missouri Freight Association55 appeared to have taken the
language of section one literally, the Supreme Court soon adopted
the "rule of reason" in Standard Oil Co. v. United States.5" In
Standard Oil, the Supreme Court held that section one condemned
only undue or unreasonable concerted restraints of trade." Thus, all
reasonable contracts, combinations or conspiracies that act to re-
strain trade in some fashion are entirely permissible. The governing
law appears to be that section one of the Sherman Act:

bans all concerted arrangements which are adopted for the purpose
of reducing competition, or which regardless of purpose, have a
significant tendency to reduce competition, but that arrangements
which are adopted for and tend to achieve other [socially benefi-

49. Id.
50. Id. at 1185-86.
51. Id.
52. 15 U.S.C. § 1 (1970).
53. L. SULLIVAN, supra note 1, § 63, at 165.
54. Id.
55. 166 U.S. 290 (1897).
56. 221 U.S. 1 (1911).
57. Id.
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cial] purposes do not fall within the condemnation of [section
one] merely because of some incidental and inconsequential re-
straining effect on competition. 8

The Fifth Circuit was called upon to apply the rule of reason
in Kestenbaum v. Falstaff Brewing Corp.5" during the current sur-
vey period. In Kestenbaum, the defendant, Falstaff Brewing Cor-
poration, was alleged to have violated section one of the Sherman
Act by forcing its distributor, the plaintiff, to comply with various
restrictions when selling its beer. These restrictions amounted to
vertical restraints of trade."0 The Fifth Circuit noted that recently,
in Continental T.V., Inc. v. GTE Sylvania, Inc.,"1 the Supreme
Court abandoned the per se approach to vertical restraints of
trade,"2 and instead applied the rule of reason.63 In applying the rule
of reason to vertical restraints of trade, the Fifth Circuit stated that
the critical issue was whether the restraint "tends to or is reason-
ably calculated to prejudice the public interest." 4 In other words,
the test under the rule of reason was whether the restraint "pro-
motes competition or whether it is such as may suppress or even
destroy competition." 5 Therefore, the Fifth Circuit reasoned that
the plaintiff's case turned upon whether he had demonstrated an
anticompetitive effect on the market that was not offset by a need
to achieve a procompetitive benefit or justification."

The court in Kestenbaum stated that the plaintiff may demon-
strate anticompetitive effect in at least two ways. 7 First, increased
concentration, as shown by a change in relative market shares, may
be an indicator of an anticompetitive effect," and second, a change

58. L. SULLIVAN, supra note 1, § 63, at 166. In other words, section one of the Sherman
Act "permits the courts to decide whether conduct is significantly and unreasonably anticom-
petitive in character or effect." Id. § 65, at 174.

59. 575 F.2d 564 (5th Cir. June, 1978).
60. Vertical restraints of trade exist when concerted action takes place between firms

at the various levels of production and distribution. Horizontal restraints of trade occur
between firms on the same level of production or distribution, i.e., between competitors.

61. 433 U.S. 36 (1977).
62. The per se approach is discussed at notes 125-55 infra and accompanying text.
63. Kestenbaum v. Falstaff Brewing Corp., 575 F.2d 564, 570 (5th Cir. June, 1978).
64. Id., quoting Schaffer v. Universal Rundle Corp., 397 F.2d 893, 897 (5th Cir. 1968).
65. Chicago Board of Trade v. United States, 246 U.S. 231, 238 (1918). In United States

v. Arnold Schwinn & Co., 388 U.S. 365, 375 (1967), the Supreme Court stated that the proper
test under the rule of reason was whether or not "the effect upon competition in the market-
place was substantially adverse."

66. Kestenbaum v. Falstaff Brewing Corp., 575 F.2d 564, 570 (5th Cir. June, 1978).
67. Id.
68. Id. at 571.
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in prices, output or quality that evinces market power may likewise
be significant." However, the Fifth Circuit concluded that in the
final analysis, the emphasis under the rule of reason should be on
market impact.7"

Thereafter, the court examined the extent to which a manufac-
turer of beer could impose restraints upon the competitive style of'
its independent retailer. The plaintiff contended that the advertis-
ing requirements to which he was subject at the behest of the defen-
dant stifled competition.7' The court held that a showing of exces-
sive product differentiation, advertising, and other promotional
devices are thought to advance competition, not to impair it.

7
2 The

court reasoned that "[w]hile the antitrust law has given more than
a mere nod to the importance of business autonomy, respect for
independence cannot justify finding a violation [of the Sherman
Act] when no adverse impact on competition is shown." ' : Thus, the
Fifth Circuit concluded that the advertising requirements were not
anticompetitive but were at most an ineffective business tool for
promoting the sale of beer.7"

B. Conscious Parallelism

Generally, some concerted activity between two or more enti-
ties is required before a violation of section one of the Sherman Act
will be deemed to have occurred." Sometimes concerted action can
be proved by direct evidence. More often than not, however, con-
certed action must be proved by mere circumstantial evidence. In
those cases, the issue for resolution becomes "[ijf circumstantial
evidence may be used to show concerted action, should evidence
that several competitors acted in the same way, each with knowl-
edge of what the others were doing, suffice to show that they had

69. Id.
70. Id.
71. Id.
72. Id.
73. Id.
74. Id. The Kestenbaum court also addressed the plaintiff's contentions that territorial

warehousing requirements and the defendant's right to either approve or disapprove of the
proposed purchaser of the plaintiff's distributorship were both anticompetitive. Id. at 572-
74. The Fifth Circuit responded that requiring a distributorship to provide adequate service
inside a territory via maintenance of several warehouses acts to increase interbrand competi-
tion among other beer distributors. Id. at 572. Regarding the restraint on the sale of' the
distributorship, the court concluded, after reviewing the evidence, that the defendant had a
good business reason for such restraint, and therefore evinced a procompetitive intent which
was probative of a lack of anticompetitive effect on the market. id. at 574.

75. 15 U.S.C. § 1 (1970).
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expressly or impliedly agreed upon the course of conduct
followed?""6 In other words, is proof of mere uniform business be-
havior, or "conscious parallelism," sufficient to show that a viola-
tion of section one of the Sherman Act has occurred?

The leading case on conscious parallelism is Interstate Circuit,
Inc. v. United States.77 In that case the Supreme Court, in what has
been referred to as the "Interstate Formula," reasoned that "lilt
was enough that, knowing that concerted action was contemplated
and invited, the [defendants] gave their adherence to the scheme
and participated in it.""s However, the Supreme Court has subse-
quently stated that mere proof of parallel business behavior never
conclusively establishes the requisite concerted action for violations
of section one.79 In Theatre Enterprises v. Paramount Film Distribu-
tors Corp.,S0 the Supreme Court held that business behavior is ad-
missible circumstantial evidence from which the fact finder may
infer agreement." However, the crucial question appears to be
whether the defendant's conduct stemmed from independent deci-
sion or from an agreement, tacit or express."2

The commentators have interpreted the line of cases beginning
with Interstate Circuit as establishing the doctrine of conscious par-
allelism. Under that doctrine, evidence that two or more entities
have acted in the same way, each aware of the other's activities, will
warrant a finding of illegal concerted action in violation of section
one of the Sherman Act."' However, in all of the cases there appears
to have been some additional "plus factor" present." One commen-
tator has concluded that the following is a reasonable catalogue of
these so-called "plus factors": (1) "a proposal for joint action"; (2)
"a complex yet identical set of responses"; (3) "direct communica-
tion or an opportunity [therefor]"; (4) "a failure to deny agree-
ment"; or (5) "a set of circumstances which made each participant
aware that it was in its interest to participate if all did, but adverse
to its interest to participate if others did not." 5 Thus, it appears

76. L. SULLIVAN, supra note 1, § 110, at 315.
77. 306 U.S. 208 (1939).
78. Id. at 226.
79. Theatre Enterprises v. Paramount Film Distrib. Corp., 346 U.S. 537, 541 (1954).
80. Id. at 537.
81. Id.
82. Id. at 540.
83. L. SULLIVAN, supra note 1, § 110, at 317.
84. Id. See C-O Two Fire Equip. Co. v. United States, 197 F.2d 489 (9th Cir.), cert.

denied, 344 U.S. 892 (1952).
85. L. SULLIVAN, supra note 1, § 110, at 317.
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that proof of uniform business behavior among competitors coupled
with proof of one or more of these "plus factors" must be offered in
order to warrant a finding of concerted action in violation of section
one.

It is against this background that the Fifth Circuit addressed
the issue of conscious parallelism during the survey period in
Gainesville Utilities Department v. Florida Power and Light Co. ",

In Gainesville, the defendant was alleged to have entered into a
conspiracy to divide the market with another power company, but
no document expressly setting forth the territorial agreement was
offered into evidence. The Fifth Circuit, however, noted that proof
of conspiracy under section one of the Sherman Act does not require
the existence of an express agreement. 7 Therefore, the plaintiff at-
tempted to prove the existence of a conspiracy by offering evidence
of parallel business activity between the two power companies. The
Fifth Circuit dismissed the defendant's contention that it had acted
solely on the basis of independent business judgment by stating that
the record indicated more than mere parallel activity." Instead, the
court in Gainesville noted the existence of a so-called "plus fac-
tor"-incriminating correspondence between the two power compa-
nies. 9 The court stated that this "plus factor," when coupled with
the evidence concerning parallel business, points so strongly to the
existence of a conspiracy to restrain trade that reasonable men
could not arrive at a contrary verdict."' The Fifth Circuit concluded
that the inferences were irresistible that concerted action was con-
templated and invited by the correspondence between the power
companies." As support for its holding that a conspiracy to divide
the market existed, the court took note of the extreme concentration
of the electric power companies in Florida.2" The court observed that
economists have recognized that a concentrated market provides a
better business environment for coordination of collusive behavior.":

86, 573 F.2d 292 (5th Cir. May, 1978).
87. Id. at 300.
88. Id.
89. Id. at 301. The Fifth Circuit noted that "if solid economic reasons existed for

refusing service [to the area in questioni, there was no reason for [communication among
competitorsl concerning the refusal, and certainly not for expressing such decisions in terms
of hopeful, if not expected, reciprocity." Id.

90. Id. The Fifth Circuit reasoned that the correspondence, in and of itself', bordered
on a blatant agreement to divide the market. Id.

91. Id., citing Interstate Circuit v. United States, 306 U.S. 208, 226 (1939).
92. Gainesville Utilities Dept. v. Florida Power & Light Co., 573 F.2d 292, 302 (5th Cir.

May, 1978).
93. Id. at 303.
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In light of this rationale the court reasoned that when only two
companies dominate a market, as in Gainesville, it is highly un-
likely that any formal agreement to restrain trade would be needed
or even risked by the conspiring parties. 4 Thus, in instances similar
to the Gainesville case, it appears that an extremely concentrated
market would be considered a "plus factor"; thus, the market condi-
tion would be coupled with evidence of uniform business behavior
to infer a conspiracy in violation of the Sherman Act.

In Coughlin v. Capital Cement Co.,95 a second decision ren-
dered during the current survey period regarding conscious parallel-
ism, the Fifth Circuit looked to the sufficiency of a jury charge on
the subject. In Couglin, the defendants were alleged to have engaged
in a concerted refusal to deal with the plaintiff in violation of section
one of the Sherman Act. The plaintiffs relied upon circumstantial
evidence of uniform business behavior to prove such a conspiracy.
The Fifth Circuit reiterated the rationale of Theatre Enterprises:
Uniform business behavior is admissible circumstantial evidence
from which the fact finder may infer agreement." The court empha-
sized, however, that such evidence is nothing more or less than a
type of circumstantial evidence, which alone does not prove a Sher-
man Act violation." Thereafter, the court in Couglin examined the
district court's charge to the jury concerning conscious parallelism.
The charge in pertinent part read as follows:

Mere similarity of conduct among various persons and the fact
that they may have assembled together and discussed common
aims, purposes and interests . . . does not necessarily establish
proof of the existence of a conspiracy. However, the evidence need
not on the other hand show that the members [of the association]
entered into [an] express or formal agreement [thereby refusing
to deal with the plaintiff]. 99

The Fifth Circuit held that the charge, when considered in light of
the evidence and arguments presented at trial, adequately conveyed
to the jury a correct understanding of the circumstantial nature of
proof of uniform business behavior.9 The court concluded that fur-

94. Id.
95. 571 F.2d 290 (5th Cir. Apr., 1978).
96. Id. at 303, citing Theatre Enterprises, Inc. v. Paramount Film Distrib. Co., 346 U.S.

537, 540-41 (1954).
97. Coughlin v. Capitol Cement Co., 571 F.2d 290, 303 (5th Cir. Apr., 1978).
98. Id,
99. Id.
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ther amplification as to the probative value of parallel conduct was
not required.'00

C. Unilateral Refusal To Deal: The Colgate Doctrine

In seeking out concerted action between firms at different levels
of distribution, the courts have perceived a novel value in allowing
an entity to choose for itself the firms with which it will deal."' The
leading case on the subject of refusals to deal is United States v.
Colgate & Co. "2 In Colgate, the Supreme Court held that "[iun the
absence of any purpose to create or maintain a monopoly, the
[Sherman A]ct does not restrict the long recognized right of [al
trader or manufacturer engaged in an entirely private business,
freely to exercise his own independent discretion as to parties with
whom he will deal.' '0 3 In essence, Colgate stands for the proposition
that a seller may refuse to deal with another so long as his choice is
exercised unilaterally, by the seller alone, and not by the seller in
concert either with other sellers or other buyers." Such conduct
should not be characterized as conspiratorial even when it is being
systematically exercised in a manner which in purpose and effect
imposes a resale price maintenance program. '""

During the current survey period the Fifth Circuit had the op-
portunity to reiterate the Colgate doctrine three times. In Couglin
v. Capitol Cement Co.,'0 the court was confronted with allegations
that the defendants were privy to a concerted refusal to deal with
the plaintiff. The Coughlin court held that it was well Settled that
a manufacturer has a unilateral right to select its customers and to
refuse to sell its goods to anyone for reasons sufficient to itself.'";
Inherent in this right, the court reasoned, was the opportunity to
offer at trial evidence tending to show unilateral as opposed to con-

100. Id. The Fifth Circuit addressed the doctrine of conscious parallelism in Aviation
Specialties, Inc. v. United Technologies Corp., 568 F.2d 1186 (5th Cir. Mar., 1978). Therein,
the court stated that proof of parallel business behavior does not establish a violation of the
Sherman Act. 568 F.2d at 1192. Thus, the court held that the plaintiff, to avoid summary
judgment, must come forward with the following significant probative evidence to support
the theory that the defendants engaged in (1) consciously parallel action, (2) which was
contrary to their economic self-interest so as not to amount to a good faith business judgment.
Id.

101. L. SULLIVAN, supra note 1, § 139, at 392.
102. 250 U.S. 300 (1919).
103. Id. at 307.
104. Id. See L. SULLIVAN, supra note 1, § 139, at 392.
105. L. SULLIVAN, supra note 1, § 139, at 392.
106. 571 F.2d 290 (5th Cir. Apr., 1978).
107. Id. at 301.
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spiratorial conduct.' Thus, the Fifth Circuit stated further that the
defendants raised fact issues by introducing evidence tending to
show that each viewed the plaintiff's poor credit rating as a legiti-
mate basis for refusing to deal."" The court concluded that the
defendants were therefore entitled to have the jury instructed as to
their claims.1 °

In Aviation Specialties, Inc. v. United Technologies Corp.,"'
the Fifth Circuit outlined the outer parameters of the Colgate doc-
trine. The court restated the logic of the Supreme Court as set
forth in- United States v. Parke, Davis & Co. :" A unilateral refusal
to deal violates the Sherman Act only when it produces an unrea-
sonable restraint of trade, such as price fixing, elimination of com-
petition or the creation of monopoly."' Thereafter, the Fifth Cir-
cuit observed that neither the plaintiff's evidence nor any aspect
of the defendant's conduct suggested that the defendant had
acted contrary to its own economic interests." 4 Thus, the court
reasoned that no fact issue had been raised as to the propriety of
the defendant's good faith business judgment in refusing to deal
with the plaintiff."5 Hence, summary judgment for the defendant
by the district court was proper."6

A common reason for refusing to deal is to induce a retailer to
comply with the manufacturer's "suggested" prices at which its
products are to be sold. Parke, Davis & Co. addressed this type of
scheme. The Supreme Court, in that case, reiterated former hold-
ings that no violation of the Sherman Act occurred where a manu-
facturer suggested the price at which his products were to be sold
and declined further dealings with those who failed to observe those
suggestions.' However, in Parke, Davis & Co. there was evidence
that the defendant's course of conduct went one step beyond such
a scheme; the defendant induced others to terminate further deal-

108. Id. The Ninth Circuit has held that a manufacturer is entitled to present evidence
at trial tending to show that its refusal to deal was based on independent business reasons
rather than conspiracy. Standard Oil of Cal. v. Moore, 251 F.2d 188, 211 (9th Cir. 1957).

109. Coughlin v. Capital Cement Co., 571 F.2d 290, 301 (5th Cir. Apr., 1978).
110. Id.
111. 568 F.2d 1186 (5th Cir. Mar., 1978).
112. 362 U.S. 29 (1960).
113. Aviation Specialties, Inc. v. United Technologies Corp., 568 F.2d 1186, 1192 (5th

Cir. Mar., 1978).
114. Id.
115. Id.
116. Id.
117. United States v. Parke, Davis & Co., 362 U.S. 29, 43 (1960).
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ings with entities not in compliance with the suggested prices."' The
Supreme Court held that the defendant could not maintain resale
prices by refusing to sell to those customers who did not follow his
suggested prices if the refusal is attended by concerted action be-
tween him and his other customers, even though the defendant may
unilaterally so conduct himself."'

It is against this background that the Fifth Circuit reviewed the
evidence in Southern Distributing Co., Inc. v. Southdown, Inc. I2l
The plaintiffs asserted that one of the defendants refused to deal
with them in order to facilitate a conspiracy among all of the defen-
dants to fix prices and eliminate competition. In distinguishing the
evidence from Parke, Davis & Co., the Fifth Circuit observed that
the defendant in question did not refuse to deal with any of the
plaintiffs because they would not agree to fix prices or engage in
practices that would eliminate competition.2 ' Instead, relations
were severed because of the financial collapse of one of the defen-
dants."'2 In fact, each of the plaintiffs testified that he was not
subjected to any unlawful conditions or requested to enter into any
unlawful agreements as a condition precedent to doing business
with the defendant in question." :' The Southern court concluded
that the essential ingredient missing in the plaintiffs' case was evi-
dence showing a causal connection between the refusal to deal and
the pricing policies and practices of the defendants.'24

D. Per Se Violations

As discussed earlier, the Supreme Court in Standard Oil held
that the rule of reason was to be the dividing line between violations
and non-violations of section one of the Sherman Act. ' 5 However,
subsequent to Standard Oil the Supreme Court in several decisions
indicated that certain business arrangements were to be deemed
unreasonable as a matter of law. 2 ' These arrangements are illegal
per se because the likelihood of reasonable men finding such ar-
rangements to be reasonable is too remote to warrant a case-by-case

118. Id. at 45.
119. Id. at 45-47.
120. 574 F.2d 824 (5th Cir. June, 1978).
121. Id. at 828.
122. Id. at 827.
123. Id.
124. Id. at 828.
125. See notes 55-58 supra and accompanying text.
126. See, e:., United States v. Socony-Vacuum Oil Co., 310 U.S. 150 (1940).

19791



TEXAS TECH LAW REVIEW

inquiry.'27 As Justice Black stated in United States v. Northern
Pacific Railway:28

[Tihere are certain agreements or practices which because of the
pernicious effect on competition and lack of any redeeming virtue
are conclusively presumed to be unreasonable and therefore illegal
without elaborate inquiry as to the precise harm they have caused
or the business excuse for their use. This principle of per se unrea-
sonableness . . . avoids the necessity for an incredibly compli-
cated . . . economic investigation . . . in an effort to determine
. . . whether a particular restraint has been unreasonable. 2t9

During the current survey period the Fifth Circuit was con-
fronted with five cases in which per se violations of the Sherman Act
were alleged to have occurred. In Gainesville Utilities Department
v. Florida Power and Light Co.,'30 the plaintiff, a local power com-
pany, charged two other regional power companies with a horizontal
division of the market, that is, a division of the market among
competitors. The court stated that horizontal market division in
most industries is clearly a per se violation of the Sherman Act.'
However, the court noted that the heavily regulated electric power
industry is often characterized by government sanctioned territorial
agreements; but that in this case, the state public utilities commis-
sion had not approved any such agreement.'32 Therefore, the ques-
tion of antitrust immunity due to state action was not presented.'
Moreover, the Fifth Circuit observed that Otter Tail Power Co. v.
United States'13 had made it clear that even regulation by the Fed-
eral Power Commission did not exempt an electrical utility from the
scope of the Sherman Act.'35 The Gainesville court further observed
that both the Fourth Circuit and the Eighth Circuit have held that
contracts between utility companies providing for territorial divi-
sions are per se Sherman Act violations."' Thus, the Fifth Circuit

127. See L. SULLIVAN, supra note 1, § 70, at 193.
128. 356 U.S. 1 (1958) (emphasis added).
129. Id. at 5.
130. 573 F.2d 292 (5th Cir. May, 1978).
131. Id. at 299, citing United States v. Topco Assoc., 405 U.S. 596 (1972).
132. Gainesville Utilities Dept. v. Florida Power and Light Co., 573 F.2d 292, 299 (5th

Cir. May, 1978).
133. Id.
134. 410 U.S. 366 (1973).
135. Gainesville Utilities Dept. v. Florida Power and Light Co., 573 F.2d 292, 300 (5th

Cir. May, 1978).
136. Id. at 300, citing Montana-Dakota Utilities Co. v. Williams Elec. Coop., 263 F.2d

431 (8th Cir. 1959); and Pennsylvania Water & Power Co. v. Consolidated Gas, Elec. Light
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applied the same per se standard "to insure that the market is free
of territorial restraints."'' '

In a related vein, the defendant in United States v. Cadillac
Overall Supply Co. 3 was alleged to have entered into a conspiracy
in the rental of industrial garments. The defendant stressed, in an
obvious attempt to avoid the per se application of the Sherman Act,
that the restraint in this case, while of a horizontal nature, was not
a territorial one. The Fifth Circuit agreed, but stated that the dis-
tinction was without substance.' 3

" The court observed that the Sec-
ond Circuit had squarely held that the allocation of customers
among competing firms was a per se violation of section one of the
Sherman Act.'40 The Second Circuit had reasoned that there was no
significant difference between an allocation of customers and an
allocation of territory."' Further, the Fifth Circuit stated that a
strong argument could be made that the Supreme Court had ex-
pressly condemned customer allocation as a per se violation of sec-
tion one in United States v. Topco Associates, Inc. 42 Topco in-
volved a conspiracy in which horizontal market division was the im-
plicit goal. At the same time the Supreme Court struck down the
territorial division scheme, it also struck down the defendant-
associations' other restrictions on the right of its members to whole-
sale goods.' "These restrictions amount to regulation of the cus-
tomers" with whom the defendants could deal, the Court rea-
soned.'" Based on this authority, the Fifth Circuit held that the
allocation of customers among competitors was a per se violation of
the Sherman Act,' 5 Finally, in response to the defendant's conten-
tion that fierce competition would damage its business, the Fifth
Circuit in Cadillac reasoned that naked restraint of trade, such as
customer allocation, are never to be tolerated because they are

& Power Co., 184 F.2d 552 (4th Cir.), cert. denied, 340 U.S. 906 (1950).
137. Gainesville Utilities Dept. v. Florida Power and Light Co., 573 F.2d 292, 300 (5th

Cir. May, 1978).
138. 568 F.2d 1078 (5th Cir. Feb., 1978).
139. Id. at 1088.
140. Id., citing United States v. Consolidated Laundries Corp., 291 F.2d 563, 574 (2d

Cir. 1961).
141. United States v. Consolidated Laundries Corp., 291 F.2d 563, 574-75 (2d Cir. 1961).
142. 405 U.S. 596 (1972); United States v. Cadillac Overall Supply Co., 568 F.2d 1078,

1088 (5th Cir. Feb., 1978).
143. United States v. Topco, 405 U.S. 596, 612 (1972).
144. Id.
145. United States v. Cadillac Overall Supply Co., 568 F.2d 1078, 1090 (5th Cir. Feb.,

1978).
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allegedly developed to increase competition.' 5

A scheme for the allocation of contracts was the subject of'
scrutiny in United States v. Flom. 47 The scheme was effectuated by
a system where the conspirators submitted minimum collusive bids
on upcoming construction contracts. One conspirator was singled
out each time to be the recipient of the contract. Because of the pre-
arranged plan of bidding, as the "minimum" bidder he would be
able to secure the contract by way of a bid that greatly exceeded the
minimum bid which would have ordinarily succeeded in a freely
competitive market. The Fifth Circuit held that this contract allo-
cation scheme was a per se violation of the Sherman Act.'45 The
court reasoned that conspiracies between firms to submit collusive,
noncompetitive, rigged bids were per se transgressions.' In conclu-
sion, the Flom court stated that an agreement that one company
would not submit a bid lower than another constituted nothing
more than price fixing of the simplest kind, which is a per se viola-
tion of the Sherman Act.'5"

Finally, during the survey period in Pinder v. Hudgins Fish
Co., ' the Fifth Circuit enumerated those business arrangements
that have been held to be per se violations of the Sherman Act.
Those arrangements include price fixing, horizontal division of mar-
kets, group boycotts or concerted refusals to deal and tying arrange-
ments.'5" Additionally, the Supreme Court has held that resale price
maintenance agreements were also per se section one violations.'5':1
However, one must distinguish horizontal divisions of the market
from vertical divisions. Vertical territorial divisions, formerly gov-

146. Id. The defendant further contended that the district court erred by imputing the
acts of corporate agents to the principal corporation. In response, the Fifth Circuit held that
the general rule was that a corporation is liable under the Sherman Act for the acts of its
agents in the scope of their employment, even though contrary to general corporate policy
and expressed instructions to the agents. Id. at 1090.

147. 558 F.2d 1179 (5th Cir. Sept., 1977).
148. Id. at 1183.
149. Id.
150. Id.
151. 570 F.2d 1209 (5th Cir. Apr., 1978).
152. Id. at 1219. Note that price fixing encompasses both agreements to set minimum

and maximum prices. See Kiefer-Stewart Co. v. Joseph E. Seagrams & Sons, Inc., 340 U.S.
211 (1951); and Dr. Miles Medical Co. v. John D. Park & Sons Co., 220 U.S. 373 (1911).

153. Albrecht v. Herald Co., 390 U.S. 145 (1968). Distinguish resale price maintenance
agreements from unilateral refusals to deal under the Colgate doctrine. Although both
schemes sometimes reach the same undesired result, price fixing, only the resale agreements
are per se violations of the Sherman Act. Unilateral refusals are governed by the rule of
reason. See notes 101-24 supra and accompanying text for a discussion of the Colgate doc-
trine.
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erned by the Schwinn per se rule,'54 are now governed by the rule of
reason' 5 and will only be struck down if an anticompetitive effect
results.

E. Concept Of Contract, Combination Or Conspiracy

As stated earlier, a violation of section one of the Sherman Act
requires that two or more entities enter into a contract, combination
or conspiracy that restrains trade.'56 By definition no contract, com-
bination or conspiracy can exist without at least two participants.
During the survey period in Spectrofuge Corp. v. Beckman Instru-
ments, Inc.57 the plaintiff alleged that the defendant corporation
had violated section one. However, the evidence indicated that the
defendant had acted solely on his own behalf without the aid of
others. The Fifth Circuit stated that it was axiomatic that mere
unilateral activity by a single firm cannot be reached via section
one.'55 Further, the court observed that it was well settled that a
corporation cannot agree, conspire or combine with its officers or
agents to supply the collaborative element of a section one offense. 55

Finally, the Spectrofuge court reasoned that the absence of poten-
tial benefit to third parties precludes a finding of a combination or
conspiracy; the court observed that no third parties would possibly
benefit in this instance. 60 Thus, the court held that the district
court should have granted the defendant's motion for directed ver-
dict on the section one claim.' Hence, it appears that only con-
certed action among separate economic entities is proscribed by
section one.

It should be noted however, that the Supreme Court has held
that a combination or conspiracy can exist between or among re-
lated, though separated, entities.' 2 The fact of common ownership
or control will not immunize entities from the antitrust laws.',' The

154. United States v. Arnold, Schwinn & Co., 388 U.S. 365 (1967).
155. Continental T.V., Inc. v. GTE Sylvania, Inc., 433 U.S. 36 (1977). See note 63

supra and accompanying text.
156. 15 U.S.C. § 1 (1970). See notes 52-57 supra and accompanying text.
157. 575 F.2d 256 (5th Cir. June, 1978).
158. Id. at 286.
159. Id. at 287.
160. Id. at 289, citing Advance Business Sys. & Supply Co. v. SCM Corp., 287 F. Supp.

143 (D. Md. 1968), aff'd, 415 F.2d 55 (4th Cir. 1969), cert. denied, 397 U.S. 920 (1970).
161. Spectrofuge Corp. v. Beckman Instruments, Inc., 575 F.2d 256, 290 (5th Cir. June,

1978).
162. Timken Roller Bearing Co. v. United States, 341 U.S. 593 (1951).
163. Id.
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Fifth Circuit, however, has held that section one would not reach
activities occurring between a corporation and its unincorporated
divisions." 4 Authority exists, however, that section one does outlaw
unreasonable restraints of trade existing between a corporation and
its unincorporated divisions."'

III. SHERMAN ACT SECTION Two

The language of section two of the Sherman Act makes it un-
lawful for a person to "monopolize, or attempt to monopolize, or
combine or conspire with any other person or persons, to monopolize
any part of. . . trade or commerce."'' Section two does not specifi-
cally outlaw monopolies; rather it forbids the act of monopolizing.
The term "monopolize" has been interpreted to require proof of two
basic elements: (1) possession of monopoly power in the relevant
market, and (2) some purposeful or deliberate act to acquire or to
maintain that power, "as distinguished from growth or development
as a consequence of a superior product, business acumen, or histori-
cal accident."' 67 Monopoly power is the power to fix prices or to
exclude competition in the relevant market.'618

A. Relevant Market

In order to determine whether a defendant has monopoly
power, it is necessary to define the relevant markets within which
the defendant's ability to control prices or exclude competition ex-
ists.6' During the survey period, the Fifth Circuit in Spectrofuge
Corp. v. Beckman Instruments, Inc. 7 deemed the definition of the
relevant market as "the framework against which economic power
can be measured," and thus, a threshold requirement under sec-
tion two of the Sherman Act.' The court reasoned that this defini-

164. Spectrofuge Corp. v. Beckman Instruments, Inc., 575 F.2d 256, 287 (5th Cir. June,
1978). See Cliff Food Stores, Inc. v. Kroger, Inc., 417 F.2d 203, 206 (5th Cir. 1969).

165. Hawaiian Oke & Liquors, Ltd. v. Joseph E. Seagram & Sons, Inc., 272 F. Supp.
915 (D. Hawaii 1967).

166. 15 U.S.C. § 2 (1970). The same interstate commerce jurisdictional nexus required
for section one violations is likewise required for section two violations. Id. See notes 6-14
supra and accompanying text.

167. United States v. Grinnell Corp., 384 U.S. 563, 570-71 (1966).
168. United States v. E.I. du Pont de Nemours & Co., 351 U.S. 377, 391 (1956), the

Cellophane case.
169. Spectrofuge Corp. v. Beckman Instruments, Inc., 575 F.2d 256, 276-77 (5th Cir.

June, 1978).
170. Id. at 256.
171. Id. at 276.
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tion is essentially a matter of resolving factual issues.' 7
1

Defining the relevant market includes an examination of both
the relevant product and geographic markets. 7' The relevant geo-
graphic market apparently encompasses the area in which the de-
fendant and others compete with respect to the product in ques-
tion. '7 The area of effective competition may be any commercially
significant geographic area that can reasonably be said to confine
the relevant commercial activities. 175

United States v. E.I. du Pont de Nemours & Co. 7
1 established

the framework for determining the relevant product market. The
general rule enunciated by the Supreme Court in that case was that
"commodities reasonably interchangeable by consumers for the
same purposes make up that 'part of the trade or commerce,' mono-
polization of which may be illegal.' 17 du Pont stressed the cross-
elasticity of demand, the competition from substitute products and
the functional interchangeability of products as factors to be consid-
ered when assessing the relevant product market.' 71

In Spectrofuge, the plaintiff asserted that the defendant, a
manufacturer of scientific instruments, had monopolized the rele-
vant product market, which consisted of servicing the defendant's
scientific instruments, and a submarket, which comprised servicing
the defendant's ultracentrifuges. In response, the defendant pos-
tured that, as a matter of law, the relevant product market cannot
be confined to servicing only the defendant's instruments or, more
narrowly, its ultracentrifuges. The Fifth Circuit reasoned that it
has been generally recognized that every manufacturer has a "natu-
ral" monopoly in the sale and distribution of his own products,
especially when those products were sold under a trademark (as
were the defendant's instruments).' 7

1 The court stated that natural
monopolies, without more, are not violative of the antitrust laws."'
However, the court noted that several cases have indicated that it
is possible under certain circumstances to limit the relevant market

172. Id.
173. Id. See generally L. SULLIVAN, supra note 1, § 12, at 41.
174. See United States v. Grinnell, 384 U.S. 563 (1966).
175. L. SULLIVAN, supra note 1, § 19, at 68.
176. 351 U.S. 377 (1956).
177. Id. at 395.
178. Id. Cross elasticity is measured by the "extent to which small changes in the

current price of one product affects the demand for another product." L. SULLIVAN, supra note
1, § 16, at 54.

179. Spectrofuge Corp. v. Beckman Instruments, Inc., 575 F.2d 256, 282 (5th Cir. June,
1978).

180. Id.
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to a single firm's products."' Assessing the defendant's market
power via a limited product market, as argued for by the plaintiff,
would be appropriate where a vertically integrated manufacturer
used his dominant position at one level of competitive activity to
eliminate competition at another level, or where a firm's product
has total market dominance."' Thus, if the firm's product is so
dominant in its competitive market that any action by the manu-
facturer to increase his control over that product virtually assures
that competition in that market will be destroyed,180 then a single
product market would be appropriate.

However, the Fifth Circuit stated that the fact that the plaintiff
limits its competitive activity to only the defendant's products, and
at only one competitive level, for example, the servicing of such
products, cannot control the definition of the relevant product mar-
ket. " The court relied upon the logic of the Ninth Circuit in Telex
Corp. v. International Business Machine Corp."' The Telex court
had reasoned that limiting the relevant product market to only a
single firm's products emasculated the du Pont reasonable inter-
changeability standard for defining the relevant market. I86 There-
fore, the Fifth Circuit concluded that Telex raised very serious
doubts whether the relevant product market could be confined to
the servicing of the defendant's instruments."x7

Further, even in light of the doubtful validity of such a narrowly
defined market, the Spectrofuge court analyzed the propriety of
defining the relevant market so as to restrict it to servicing of the
defendant's ultracentrifuges in light of the standards promulgated
in Brown Shoe Co. v. United States. " In Brown, the Supreme Court
stated that "[tihe boundaries of such a submarket may be deter-
mined by such practical indicia as industry or public recognition of
the submarket as a separate economic entity, the product's peculiar
characteristics and uses, unique production facilities, distinct cus-

181. Id., citing Eastman Kodak v. Southern Photo Materials Co., 273 U.S. 359 (1927);
Bushie v. Stenocard Corp., 460 F.2d 116 (9th Cir. 1972); Poster Exchange, Inc. v. National
Screen Serv. Corp., 431 F.2d 334 (5th Cir. 1970); Tire Sales Corp. v. Cities Serv. Oil Co.,
410 F. Supp. 1222 (N.D. Il. 1976).

182. Spectrofuge Corp. v. Beckman Instruments, Inc., 575 F.2d 256, 282 (5th Cir. June,
1978).

183. Id.
184. Id.
185. 510 F.2d 894 (10th Cir. 1975).
186. Id. at 917.,
187. Spectrofuge Corp. v. Beckman Instruments, Inc., 575 F.2d 256, 283 (5th Cir. June,

1978).
188. 370 U.S. 294 (1962).
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tomers, distinct prices, sensitivity to price changes, and specialized
vendors."' 9 After reviewing the record, the Fifth Circuit observed
that there was no evidence to indicate that the industry or the
public recognized servicing of the defendant's ultracentrifuges as a
separate economic entity, nor that unique production facilities were
involved."90 Moreover, the court stated that'no support existed for
the proposition that the ultracentrifuges were sold to distinct cus-
tomers, nor were they subject to a distinct pricing scheme."" Fi-
nally, apart from the question of whether, as a matter of law, a
relevant market could be defined as narrowly as the plaintiff urged,
the Fifth Circuit held simply that the evidence was insufficient to
support the assertion that the defendant had monopolized a market
comprised of the servicing of the defendant's instruments or the
submarket comprised of servicing its ultracentrifuges."92

B. Attempts To Monopolize

Section two of the Sherman Act also proscribes attempted mon-
opolization." 3 During the current survey period, the Fifth Circuit
outlined the elements requisite to a section two offense. In Aviation
Specialities, Inc. v. United Technologies Corp., the court held
that to establish a violation of section two requires a showing of' (1)
specific intent on the defendant's part to exclude competitors and
gain monopoly power, and (2) a dangerous probability of success
thereof."5' Additionally, the attempted monopolization must occur
within a defined relevant market."' It should be noted that the
Ninth Circuit has taken a contrary view with respect to the issue of
relevant market determination in an attempted monopolization
context."97 However, the Fifth Circuit explicitly stated that the issue

189. Id. at 325.
190. Spectrofuge Corp. v. Beckman Instruments, Inc., 575 F.2d 256, 283 (5th Cir. June,

1978).
191. Id.
192. Id. at 286.
193. 15 U.S.C. § 2 (1970).
194. 568 F.2d 1186 (5th Cir. Mar., 1978).
195. Id. at 1192. Accord, Spectrofuge Corp. v. Beckman Instruments, Inc., 575 F.2d 256,

276 (5th Cir. June, 1978). Note that with regard to section one violations the Fifth Circuit
has held that specific intent to restrain trade is not necessary to violate the antitrust laws.
Coughlin v. Capitol Cement Co., 571 F.2d 290, 301 (5th Cir. Apr., 1978).

196. Aviation Specialties, Inc. v. United Aircraft, 568 F.2d 1186, 1192 (5th Cir. Mar.,
1978). Accord, Spectrofuge Corp. v. Beckman Instruments, Inc., 575 F.2d 256, 276 (5th Cir.
June, 1978).

197. Lesig v. Tidewater Oil Co., 327 F.2d 459, 474 (9th Cir.), cert. denied, 377 U.S. 993
(1964).
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was settled in this jurisdiction until the court en banc or the Su-
preme Court ruled otherwise.'1

IV. CLAYTON ACT

A. Clayton Act Section Three

Section three of the Clayton Act makes it:

unlawful for any person . . . to lease or make a sale . . . of goods
. . . or other commodities . . or fix a price charged therefor...
on the condition, agreement, or understanding that the lessee or
purchaser . . . shall not use or deal in the goods . . . or other
commodities of a competitor . . . of the lessor or seller, where the
effect of such lease, [or] sale, . . . may be to substantially lessen
competition or tend to create a monopoly in any line of com-
merce. '1'

Section three has been utilized to reach both tying arrangements2 ""
and exclusive dealing arrangements.2'1 Although still uncertain, it
appears that tying arrangements are viewed as being inherently
anticompetitive and are illegal per se if the legal standard an-
nounced in International Salt Co. v. United States"2 is met. ":" In
International Salt, the Supreme Court held that a tying arrange-
ment violated section three of the Clayton Act if the seller enjoyed
a monopolistic position in the tying product or if a substantial vol-
ume of commerce in the tied product was restrained.2"4 In Northern
Pacific Railway v. United States, 2115 the Supreme Court expressly

198. Spectrofuge Corp. v. Beckman Instruments, Inc., 575 F.2d 256, 276 (5th Cir. June,
1978).

199. 15 U.S.C. § 14 (1970).
200. Tying arrangements exist when the seller, having a product which buyers desire

(the "tying product"), refuses to sell it alone and insists that any buyer who wants it must
also purchase another product (the "tied product"). L. SULLIVAN, supra note 1, § 150, at 431.
The first post-Clayton Act tying case to reach the Supreme Court was Motion Picture Patents
Co. v. Universal Film Mfg. Co., 243 U.S. 502 (1914). See L. SULLIVAN, supra note 1, § 152, at
434. The essential thrust of tying is that the seller uses power enjoyed in one product market
to advance his position in another distinct product market on a basis other than the competi-
tive merits of the offering. Id. § 156, at 445.

201. An exclusive dealing arrangement involves a commitment by a buyer to deal only
with a particular seller, and thus, to the exclusion of other sellers. L. SULLIVAN, supra note 1,
§ 163, at 471. The first exclusive dealing case governed by the Clayton Act was Standard
Fashion Co. v. Magrane-Houston Co., 258 U.S. 346 (1922). See L. SULLIVAN, supra note 1, §
164, at 472.

202. 332 U.S. 392 (1947).
203. See Northern Pac. Ry. v. United States, 356 U.S. 1 (1958).
204. International Salt Co. v. United States, 332 U.S. 392, 396 (1947).
205. 356 U.S. 1 (1958).
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labeled the rule of International Salt a per se test and stated that
it was likewise fully applicable to cases prosecuted under the Sher-
man Act.210

Despite the similarity of tying and exclusive dealing arrange-
ments, that is, the closing of a potential market to competitors, the
latter is not governed by per se standards, but instead, by a modi-
fied rule of reason. The rule of reason is utilized because exclusive
dealing arrangements could be of economic advantage to both buy-
ers and sellers, and thus of advantage to the consuming public.' 7

An exclusive dealing arrangement may assure supply, afford protec-
tion against rises in price and promote long term planning on the
part of the buyer. 08 At the same time, such an arrangement may
protect the seller against price fluctuations and offer him a possibil-
ity of a predictable market .2

w The Supreme Court articulated a
quantitative substantiality test for determining the illegality of ex-
clusive dealing arrangements in Standard Oil Co. of California v.
United States."," The test is whether competition may be foreclosed
"in a substantial share of the line of commerce affected." 2"' Appar-
ently, if the exclusive dealing arrangement covers a substantial
dollar volume of the market, section three has been violated. 2"
However, later in Tampa Electric Co. v. Nashville Coal Co.,211: the
Supreme Court announced a second test for determining the ille-
gality of exclusive dealing arrangements. In Tampa Electric, the
Court stated that the measure of dollar volume by itself is not the
test.' Instead, the Court reasoned that there is no illegality unless
the arrangement is found to work a substantial lessening of compe-
tition in the relevant market.2 11

During the current survey period, the Fifth Circuit was called
upon to adjudicate a claim that section three of the Clayton Act had
been violated. In Dillon Materials Handling, Inc. v. Albion Indus-
tries,"'6 the defendant was alleged to have imposed on the plaintiff

206. Id. at 8,
207. L. SULLIVAN, supra note 1, § 164, at 474, quoting Justice Frankfurter in Standard

Oil Co. of Cal. v. United States, 337 U.S. 293, 305-07 (1949).
208. Id.
209. Id.
210. 337 U.S. 293 (1949).
211. Id. at 314.
212. See Tampa Elec. Co. v. Nashville Coal Co., 365 U.S. 320, 333-34 (1960).
213. Id. at 320.
214. Id. at 333-34.
215. Id. It should be noted that the Supreme Court has yet to issue a definitive ruling

regarding which of these two tests control in a given fact situation.
216. 567 F.2d 1299 (5th Cir. Feb., 1978).
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an exclusive dealing policy that required him not to sell products
manufactured by the defendant's competitors. The plaintiff as-
serted that the defendant terminated his distributorship because
of non-compliance with the policy, and that he lost sales as a result.
Initially, the Fifth Circuit stated that the plaintiff's burden of
proof at trial was two-fold. 17 First, he was required to show that
his purchases as a distributor of the defendant's product were made
on the condition that he would not sell products other than the
defendant's. 11 Second, he was required to show the requisite effect
on competition." 9 The court noted that the plaintiff had failed to
meet his first burden in that he had proved the existence of any
express written agreement restricting his right to sell competitive
goods.229 The court stated, however, that the plaintiff was not fore-
closed from making a case if he could prove a course of dealing
between himself and the defendant that ripened into an implied or
informal agreement or understanding to that effect. 22 1 After review-
ing the record in Dillon, the court held that there was not sufficient
proof from which a reasonable jury could have concluded that the
parties had an informal agreement or understanding of exclusiv-
ity. 2 Thus, the court reasoned that section three of the Clayton Act,
by its express terms, covers only sales or contracts made on the
condition, agreement or understanding that the purchaser shall not
use or deal in the goods of a competitor of the seller.2 Further, the
court stated that nothing in section three suggests that it covers the
situation in which the manufacturer refuses to make a sale or enter
into a contract; it has been stated time and again that a manufac-
turer has the unquestioned right to refuse to deal with anyone for
reasons sufficient to himself without running afoul of the antitrust
laws.2 ' Finally, the court concluded that a substantial difference
existed between the act of refusing to deal and the execution of a
contract that prevented a person from dealing with another.2 5 The

217. Id. at 1302.
218. Id.
219. Id.
220. Id.
221. Id.
222. Id. at 1304.
223. Id. at 1306, quoting Nelson Radio & Supply Co. v. Motorola, 200 F.2d 911 (5th

Cir. 1952), cert. denied, 345 U.S. 925 (1953).
224. Id. This is no more than an application of the Colgate doctrine. See notes 101-05

supra and accompanying text. At trial the defendant insisted that the plaintiffs distributor-
ship was not terminated because he sold competitive goods, but becasuse he was not selling
enough of the defendant's goods. Id. at 1304.

225. Id. at 1306, quoting Nelson Radio & Supply Co. v. Motorola, 200 F.2d 911 (5th
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Fifth Circuit noted the apparent disparity between the two tests
announced in Standard Oil and Tampa Electric2 6 for determining
the illegality of exclusive dealing arrangements.227 However, the
court maintained a hands-off attitude and held only that the record
revealed that the plaintiff had failed to satisfy the less exacting
dollar volume inquiry made in Standard Oil. 128

B. Clayton Act Section Twelve

Section twelve of the Clayton Act permits service of process in
antitrust actions against a defendant corporation wherever it may
be found, or in any district of which it is an inhabitant.229 Venue in
antitrust actions is permitted not only in those locations but also in
any district where the defendant corporation transacts business. 2"

1,

During the current survey period in Black v. Acme Markets, Inc.,2 :1

the Fifth Circuit was confronted with a defendant's motion to dis-
miss a Sherman Act claim for lack of personal jurisdiction and
improper venue. Service of process had been effected upon the de-
fendant in the manner prescribed by the Texas long-arm statute.
The court stated that state long-arm service was clearly permissible,
even when the cause of action was one arising under the federal
antitrust laws.232 The court reasoned that purely federal procedures
have no stranglehold in antitrust actions.233 The court observed that
section twelve, although authorizing extraterritorial service, does
not prescribe the mode of service.2 34 However, the Fifth Circuit
noted that Federal Rule of Civil Procedure 4(d)(7) specifically per-
mitted service in the manner prescribed by the law of the state
where the action was pending..2 1

3 Thereafter, the relevant inquiry
was whether the state procedure had been employed under circum-
stances in which a state court would employ that procedure. 23  After
reviewing the record alongside the Texas long-arm statute, the Fifth

Cir. 1952), cert. denied, 345 U.S. 925 (1953).
226. See notes 210-15 supra and accompanying text.
227. Dillon Materials Handling, Inc. v. Albion Indus., 567 F.2d 1299, 1305 n.19 (5th Cir.

Feb., 1978).
228. Id. See notes 210-12 supra and accompanying text.
229. 15 U.S.C. § 22 (1970).
230. Id.
231. 564 F.2d 681 (5th Cir. Dec., 1977).
232. Id. at 684.
233. Id.
234. Id.
235. Id. at 685. See FED. R. Cv. P. 4(d)(7).
236. Black v. Acme Markets, Inc., 564 F.2d 681, 685 (5th Cir. Dec., 1977).
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Circuit concluded that service of process had been effected upon the
defendant in a proper manner.2 37

Next, the Fifth Circuit addressed the defendant's contention of
improper venue. The court deemed the relevant question to be
whether the defendant had "transacted business" in the Northern
District of Texas, therefore making it the proper location in which
to file suit under section twelve.2 3

1 In United States v. Scophony
Corp. of America,2 39 the Supreme Court held that "transacting
business" for purposes of section twelve venue encompassed "[tihe
practical, everyday business or commercial concept of doing or
carrying on business 'of any substantial character. ,,'24' Several prin-
ciples have been derived from the Scophony test. First, purchasing
as well as sales activity constitutes the transaction of business. 2

1'

Furthermore, the substantiality of the business transacted is to be
judged from the point of view of the average businessman and not
in proportion to the sales or revenues of the defendant.242 Finally,
the purchases and/or sales that constitute the transaction of busi-
ness need not be connected to the subject matter of the pending
suit.2 3 Applying these principles and noting that the defendant had
made $1.5 million worth of purchases in the Northern District dur-
ing the year, the Black court concluded that venue under section
twelve was proper.2 "

V. STATE ACTION EXEMPTION FROM ANTITRUST LAWS

In the landmark case of Parker v. Brown, 2 5 the Supreme Court
exempted states or their agencies that perform governmental func-
tions from the Sherman Act, even though the conduct in question
could have anticompetitive consequences. 26 The Supreme Court
reasoned that "nothing in . . . the Sherman Act . . . suggests that
its purpose was to restrain a state or its officers or agents from
activities directed by its legislature."4 7 The rationale for this state

237. Id.
238. Id.
239. 333 U.S. 795 (1948).
240. Id. at 807.
241. Board of County Comm'rs v. Wilshire Oil Co., 523 F.2d 125, 129-30 (10th Cir.

1975).
242. In re Chicken Antitrust Litigation, 407 F. Supp. 1285, 1291 (N.D. Ga. 1975).

243. Id. at 1292.
244. Black v. Acme Markets, Inc., 564 F.2d 681, 687-88 (5th Cir. Dec., 1977).
245. 317 U.S. 341 (1943).
246. Id. at 350-51.
247. Id.
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action exemption apparently is that action inconsistent with the
antitrust laws undertaken by a state in its sovereign capacity, repre-
sents implicitly a sovereign decision that the role of competition
should be displaced in that particular instance." " However, Parker
did not address whether, or the extent to which, private individuals
acting under color of state law are exempt from the strictures of
antitrust regulation. 4 ' Commentators reason that the more recent
cases demonstrate that the state action exemption is neither imper-
ative nor a rule to be mechanically applied.-" Instead, the exemp-
tion is merely an invitation to judgment concerning the proper rela-
tionship of state policy to antitrust regulation in a particular factual
and statutory setting.'

During the survey period, the Fifth Circuit was confronted.
with a claim for a state action exemption in Whitworth v. Perkins.5 1

The plaintiff charged that the defendants conspired to restrain
competition in the sale of alcoholic beverages by preventing the
plaintiff from making sales on his property. The named defendants
included a small town and six individuals who acted as its alder-
men. Specifically, the plaintiff alleged that the defendants had en-
acted a zoning ordinance for the purpose of excluding him from the
liquor business in furtherance of their conspiracy. On the defen-
dants' mbtion the district court granted summary judgment stating
that the cause of the plaintiff's injury was the ordinance rather than
any illegal conspiracy.353 However, the Fifth Circuit reversed and
remanded the case, reasoning that the mere presence of the zoning
ordinance did not necessarily insulate the defendants from antitrust
liability where the enactment of the ordinance itself was alleged to
be part of an alleged conspiracy to restrain trade."4 The court noted
the Parker doctrine but observed that there were many factual dif-
ferences between the undisturbed scheme there and the present
scheme in question. 55 Parker involved the conduct of a state, while
the present case concerned conduct of individuals acting through a
city under state law. 5' The Whitworth court stated that this case
appeared to fall precisely within the category that Parker had spe-

248. L. SULLIVAN, supra note 1, § 235, at 719.
249. Id. § 238, at 734.
250. Id.
251. Id.
252. 559 F.2d 378 (5th Cir. Sept., 1977).
253. Id. at 379.
254. Id.
255. Id. at 380.
256. Id. at 380.
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cifically refrained from addressing: a municipality becoming a par-
ticipant in a private agreement or combination of others resulting
in a restraint of trade. 57

In resolving this type of question the Fifth Circuit reasoned that
a thoughtful analysis was required to insure that it is a bona fide
governmental decision for which exemption is being sought.2

1" The
court relied on Woods Exploration & Producing Co. v. Aluminum
Co. of America,211 which held that "it is not every governmental act
that points a path to an antitrust shelter . . . such action must be
state action, not individual action masquerading as state action. A
state can neither authorize individuals to perform acts which violate
the antitrust laws nor declare that such action is lawful.12

1 Finally,
the Fifth Circuit stated that further analysis was required where the
governmental unit concerned was other than the state itself, such
as a municipality. 2 ' The court reasoned that:

A subordinate state governmental body is not ipso facto exempt
from the operation of the antitrust laws. Rather, . . . [the ques-
tion is] whether the state legislature contemplated a certain type
of anticompetitive restraint . . . the connection between the legis-
lative grant of power and the subordinate entity's asserted use of
that power may be too tenuous to permit the conclusion that the
entity [was to be exempted from antitrust regulation]. 26 2

The Fifth Circuit noted that the question of "[wihether a govern-
mental body's actions are comprehended [to be] within the powers
granted to it by the legislature is" a factual determination for reso-
lution by the district court on remand.2 1

3

VI. STATUTE OF LIMITATIONS

Section four of the Clayton Act states that private antitrust
actions "shall be forever barred unless commenced within four years
after the cause of action accrued. 12 4 Ordinarily, the application of

257. Id. at 381, quoting Parker v. Brown, 317 U.S. 341, 351-52 (1943).
258. Whitworth v. Perkins, 559 F.2d 378, 381 (5th Cir. Sept., 1977).
259. 438 F.2d 1286 (5th Cir. 1971), rert. denied, 404 U.S. 1047 (1972).
260. Id. at 1294.
261. Whitworth v. Perkins, 559 F.2d 378, 381 (5th Cir. Sept., 1977).
262. Id., quoting City of Lafayette, La. v. Louisiana Power & Light Co., 532 F.2d 431,

434 (5th Cir. 1976), aff'd, 435 U.S. 389 (1978).
263. Id. Note that the Fifth Circuit directed the district court's attention on remand to

two recent Supreme Court decisions regarding the state action exemption. See Bates v. State
Bar of Arizona, 433 U.S. 350 (1977); and Cantor v. Detroit Edison Co., 428 U.S. 579 (1976).

264. 15 U.S.C. § 15b (1970).
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section four to discrete actions that violate the antitrust laws and
that result in immediate and obvious injury presents no difficulty.2" '

However, many violations involve a continuing course of conduct.16

It is in these cases that the point at which the cause of action
accrues and the statute of limitations begins to run is not obvious.24 7

Courts have held that a private cause of action will not accrue until
some action is taken by the defendant that injures the plaintiff, and
it accrues at that point regardless of the fact that further injuries
might arise in the future from the same wrongful conduct.16 As long
as these future injuries can be foreseen and compensation for them
computed, the cause of action accrues at the point that discernible
harm to the plaintiff occurred. "'

During the current survey period, in City of El Paso v. Darby-
shire Steel Co., 27 the Fifth Circuit was confronted with a claim that
the statute of limitations had run on a plaintiff's cause of action.
The plaintiff filed suit on August 19, 1975, alleging that the defen-
dants had conspired to submit a collusive bid on a city construction
project. The district court had granted the defendants' motion for
summary judgment and held that the cause of action had accrued
no later than September 4, 1970, the date the defendants had con-
tracted with the city's general contractor on the basis of the collu-
sive bid: The claim was thus barred by the four year statute of
limitations of section four.2 1 However, the plaintiff contended that
the defendants had received the benefits of the contract, at least
until 1974, which was well within the limitations period. The
Darbyshire court noted that the Supreme Court had addressed the
statute of limitations in Zenith Radio Corp. v. Hazeltine Research,
Inc. 2712 The Supreme Court had reasoned that "if a plaintiff feels the
adverse impact of an antitrust violation on a particular date, a cause
of action immediately accrues to him to recover all damages in-
curred by that date and all provable damages that will flow in the
future from the [violation] . . . on that date. '273 However, the

265. L. SULLIVAN, supra note 1, § 248, at 775.
266. Id.
267. Id.
268. Id. at 775-76. See, e.g., Ansul Co. v. Uniroyal, Inc., 448 F.2d 872 (2d Cir. 1971),

cert. denied, 404 U.S. 1018 (1972); Steiner v. Twentieth Century Fox Film Corp., 232 F.2d
190 (9th Cir. 1956).

269. L. SULLIVAN, supra note 1, § 248, at 776.
270. 575 F.2d 521 (5th Cir. June, 1978).
271. Id. at 523.
272. 401 U.S. 321 (1971).
273. Id. at 339.
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Fifth Circuit addressed the plaintiff's theory of "continuing bene-
fits" and noted that under certain circumstances the injured party
may be unable to prove with the requisite certainty the existence
and the amount of his damages. "4 Thus, the conclusion would be
warranted that the subsequent damages have not yet accrued, and
will not accrue until they can be reasonably established.1'7 The
moment the victim can prove such subsequent damages, the four
year statute of limitations begins to run thus leaving him four more
years in which to seek redress for such damages. 7

1 Therefore, the
Fifth Circuit held that under these circumstances acts which took
place prior to the period of limitations can be "revived" as a basis
for later damages. 77

Upon review of the record, the Fifth Circuit concluded that
there was no difficulty surrounding proof of damages on September
4, 1970. 8 The value of the delivered steel in a freely competitive
market could have been established by expert testimony. 7

1 The
court stated that the contract in question specified the price of the
steel, and the difference between this allegedly collusive price and
the free market price could have been established with reasonable
certainty. 0 Therefore, the Fifth Circuit affirmed the granting of the
defendants' motion for summary judgment stating that the plain-
tiff's cause of action accrued as of September 4, 1970, and was filed
nearly a year beyond the limitations period."

VII. TREBLE DAMAGES AND ATTORNEY'S FEES

Section four of the Clayton Act states that any person sustain-
ing damages as a result of antitrust violations "shall recover three-
fold the damages by him sustained, and the cost of suit, including
reasonable attorney's fees. ' '

1
2 Congress manifested a strong reme-

dial purpose in enacting section four.28 3 This treble damage provi-
sion was designed in part both to help finance and to encourage
litigation for violations of the antitrust laws. ' By creating the possi-

274. City of El Paso v. Darbyshire Steel Co., 575 F.2d 521, 523 (5th Cir. June, 1978).
275. Id.
276. Id.
277. Id.
278. Id.
279. Id.
280. Id.
281. Id.
282. 15 U.S.C. § 15 (1970).
283. Capra, Inc. v. Ward Foods, Inc., 567 F.2d 1316, 1322 (5th Cir. Feb., 1978).
284. Id. at 1323 n.5.
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bility of sizeable damage awards, Congress attempted to encourage
attorneys to try lawsuits on a contingent fee basis. 85

A. Proof Of Damages

When seeking treble damages in a private antitrust action, the
plaintiff first must prove that the defendant's violation caused an
injury to the plaintiff's business or property.286 He then must estab-
lish the basis for a reasonable estimate of the amount of money
necessary to compensate him for the injury. 27 During the current
survey period, in Kestenbaum v. Falstaff Brewing Corp. ,2 the Fifth
Circuit was confronted with allegations that the defendant had en-
gaged in the practice of price fixing. The defendant asserted that the
plaintiff's evidence as to his damages from the price fixing scheme
was unduly speculative. In response, the Fifth Circuit agreed with
this contention and outlined the plaintiff's burden of proof in a case
in which the price fixing involved the imposition of a price ceiling
on the plaintiff's ability to raise prices."" When asserting injury
from the imposition of a price ceiling, the plaintiff must show (1)
when his prices would have been raised, (2) by what amount, and
(3) approximately what his sales would have been at the higher
price. 20 The court reasoned that it was incumbent upon the plaintiff
to provide a reasonable basis for his assertion that no sales would
have been lost even if he had raised his prices as desired.2 1' Instead,
the plaintiff relied upon a theory that was deficient as a matter of
law. He reasoned that if the defendant had permitted him to do so,
he would have raised his prices in concert with local competitors,
which is an admitted antitrust violation. 92 The Fifth Circuit stated
that a manifest miscarriage of justice would result if the plaintiff
were allowed to recover on this basis. 293 The court reasoned that a
conspiracy of local competitors is hardly a freely competitive market
upon which to base his measure of damages. 29 14 In conclusion, the
Kestenbaum court stated that damages in an antitrust case were

285. Id.
286. L. SULLIVAN, supra note 1, § 251, at 785. See Bigelow v. RKO Pictures, Inc., 327

U.S. 251, 264 (1946).
287. Id.
288. 575 F.2d 564 (5th Cir. June, 1978).
289. Id. at 569.
290. Id.
291. Id.
292. Id.
293. Id.
294. Id.
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intended to compensate for an injury to an interest protected by the
antitrust laws, and the plaintiff's theory would paradoxically com-
pensate him for his inability to participate in a local monopoly.' '

The court held that this theory should not have been submitted to
the jury; thus, it reversed and remanded the case for further consid-
eration.296

B. Assignment Of And Interest On Attorney's Fees

As noted earlier, section four of the Clayton Act requires the
award of reasonable attorney's fees to the successful treble damage
plaintiff. 97 During the survey period, the Fifth Circuit in Capra, Inc.
v. Ward Foods, Inc.,"' was called upon to determine whether an
award of attorney's fees was assignable and, further, whether inter-
est would accrue thereon from the date of the judgment. Initially,
the Fifth Circuit noted that an award of attorney's fees belonged to
the successful antitrust plaintiff and not his counsel.91 Thereafter,
regarding the assignability of an award of attorney's fees, the Capra
court reasoned that the policies underlying the antitrust laws would
best be served by validating assignments that had the effect of
assuring counsel that he would receive his fees. :""4 The court con-
cluded that no statute or public policy existed which would deny the
antitrust plaintiff the privilege enjoyed by those in other cases-
that of making an assignment to his attorney in order to secure the
attorney's services in the prosecution of his case. :'"

The court further held that interest did not accrue upon an
award of attorney's fees from the date of judgment.:2 The court
noted that the Ninth Circuit permitted the accrual of interest on an
award of attorney's fees on the theory that "there exists no distinc-
tion between judgments for attorney's fees and judgment for other
items of damage. ,,33 However, the Fifth Circuit reasoned that sec-
tion four of the Clayton Act provides that attorney's fees are to be
treated as part of the cost of the suit and not part of the damage
award. 304 Thus, the court concluded that the language of section four

295. Id. at 570.
296. Id.
297. 15 U.S.C. § 15 (1970). See L. SULLIVAN, supra note 1, § 253, at 792.
298. 567 F.2d 1316 (5th Cir. Feb., 1978).
299. Id. at 1319.
300. Id. at 1320.
301. Id.
302. Id. at 1321.
303. Perkins v. Standard Oil Co., 487 F.2d 672, 675 (9th Cir. 1973) (emphasis added).
304. Capra, Inc. v. Ward Foods, Inc., 567 F.2d 1316, 1322 (5th Cir. Feb., 1978).
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clearly indicated that attorney's fees are to be accorded a cost sta-
tus, and stated that the traditional view was that the costs of suit
were not to bear interest.3 5

Charles Neel Lemon III

305. Id.




