
CRIMINAL LAW AND PROCEDURE

The Fifth Circuit is certainly one of the leading circuit courts
of appeals in the development of our criminal justice system. Ac-
cordingly, the authors of this symposium have chosen those cases
exemplifying the Fifth Circuit's approach in developing new law
and applying recent Supreme Court decisions. It is the belief of the
authors of the symposium that this approach will be more valuable
to our readers.

I. SEARCH AND SEIZURE

The fourth amendment's probable cause standard is used to
determine the legality of a search.' Because probable cause, like
reasonable suspicion, is a question of fact determined by the totality
of the circumstances,2 the particular facts that support a finding of
probable cause or reasonable suspicion are noteworthy. Conse-
quently, this section will highlight the most significant Fifth Circuit
search and seizure decisions with particular attention given to the
factual circumstances that distinguish each case.

A. Customs Searches

The location of a customs search is an important factor in de-
termining the search's legality because the areas where searches are
conducted may allow less constitutional justification that is tradi-
tionally necessary for probable cause. Thus, custom searches will be
divided into the following categories: boats and ships, inland
searches, permanent check points, and border searches.

1. Boats and Ships

Last year in United States v. Williams,: the Fifth Circuit held
that unless there is an apparent customs concern, customs officers
must have probable cause or a warrant to board and search a vessel,4

despite 19 U.S.C. § 1581(a), which permits customs searches with-
out a warrant or probable cause.5 In Williams, the court held that

1. U.S. CONST. amend. IV.
2. United States v. Strong, 552 F.2d 138 (5th Cir. 1977).
3. 544 F.2d 807 (5th Cir. 1977).
4. Id. at 811.
5. 19 U.S.C. § 1581(a) (1970).
Any officer of the customs may at any time go on board of any vessel or vehicle at
any place in the United States or within the customs waters . . . and examine the
manifest and other documents and papers and examine, inspect, and search the
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neither probable cause nor an apparent customs concern existed,
and therefore, the court reversed the defendant's conviction.6 This
year, in United States v. Caraballo,7 the Fifth Circuit found that the
totality of the circumstances gave the customs agents probable
cause to stop, board, and search a vessel. Thus, the court avoided a
decision on what lesser standards would uphold a § 1581(a) search.
The facts in Caraballo constituting probable cause were that: the
vessel was pursuing an eratic course from international waters;8 the
cargo on board was highly unusual for a lobster boat; the vessel was
riding low in the water; and the brown burlap bags sighted on board
were of a type commonly associated with drug smuggling.' The ves-
sel was first spotted by a customs pilot who observed brown burlap
bags stacked under a tarpaulin on the boat. The pilot maintained
visual and radar surveillance of the vessel for two hours until forced
to return to his base to avoid a threatening storm. A second customs
pilot later relocated the vessel and also observed brown burlap bags
which he believed contained marijuana. A customs boat was then
dispatched to observe the vessel. The customs officers on board
found the vessel traveling in an erratic course and riding very low
in the water. From a quarter-mile distance the officer could see
brown bags of a type often used to transport contraband. Because
of threatening weather, the officer decided to stop and board the
vessel immediately. Once on board, the officer lifted the tarpaulin
covering the bags and detected a strong odor of marijuana."

At trial, the government contended that the boarding and
search were conducted under the authority of 19 U.S.C. § 1581(a).1
Therefore, the customs officer's actions would be governed by bor-
der search standards, which only require a "reasonable suspicion"
to board and search. 2 However, because the Fifth Circuit found that
the agents clearly had probable cause to board and search the ves-
sel, there was no need to apply the lesser standards of § 1581(a).'

vessel or vehicle and every part thereof and any person, trunk, package, or cargo
on board ...

Id.

6. United States v. Williams, 544 F.2d 807, 811 (5th Cir. 1977).
7. 571 F.2d 975 (5th Cir. Apr., 1978).
8. The vessel was sighted at varying differences from the coast (forty, eleven, and six

miles) pursuing a "meandering course." Id. at 976.
9. Id. at 976-77.
10. Id. at 976.
11. See note 5 supra.
12. Id.
13. Id. at 977.
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The court also held that the threatening storm was an exigent cir-
cumstance negating the necessity of a warrant."

2. Inland Searches

In United States v. Brignoni-Ponce,'5 the Supreme Court held
that customs officers on roving patrols may stop vehicles "only if
they are aware of specific articulable facts, together with rational
inferences from those facts, that reasonably warrant suspicion that
the vehicles contain aliens who may be illegally in the country."'"
Once a valid stop has been made, probable cause must exist to
conduct a search. 7 Many elements are used to determine the
"reasonable suspicion" test enunciated by the Supreme Court. Rel-
evant factors include the presence of illegal activity in the region,
information known to the officers of border crossings in the area, the
vehicle's appearance, the manner in which the vehicle is driven, the
appearance of the occupants, and the proximity to the border.'8 A
vital element is whether the agents have reason to believe that the
vehicle stopped has come from the border.'9 Although it is difficult
to determine precisely when the articulable facts which give rise to
reasonable suspicion exist, 0 the Fifth Circuit has decided several
cases that will make that determination a little easier in the future.

In United States v. Escamilla,' border patrol agents were
alerted by a checker device that three vehicles were approaching the
intersection of Highways 16 and 359. The agents observed a truck,
commercial bus, and car approach the intersection from the west.
The truck and car turned north on Highway 16. The bus turned
south.2 The agents became suspicious of the truck and car for sev-
eral reasons. First, the truck had an out-of-county license plate
(Bexar County) and was proceeding in the direction of Bexar
County.2 3 Second, both the truck and car had been traveling close

14. Id.
15. 422 U.S. 873 (1975).
16. Id. at 8 84.
17. Almeida-Sanchez v. United States, 413 U.S. 226, 273 (1973).
18. United States v. Brignoni-Ponce, 422 U.S. 873, 884-85 (1975).
19. United States v. Woodard, 531 F.2d 741, 743 (5th Cir. 1976); United States v.

Martinez, 526 F.2d 954, 955 (5th Cir. 1976).
20. United States v. Escamilla, 560 F.2d 1229, 1231 (5th Cir. Oct., 1977).
21. Id.
22. Id. at 1229.
23. Id. This element raised the officers' suspicion because the vehicle was not traveling

locally.
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to a commercial bus.2' Finally, as the drivers drove through the
intersection, they failed to acknowledge the presence of the agents'
vehicle or to make eye contact with the agents. The agents observed
that the truck bed contained erratically stacked bales of hay, with
up to a four inch gap between some of the bales. The agents sus-
pected that the gaps were to provide air for illegal aliens hidden
beneath the bales and therefore, stopped the truck for an immiga-
tion check. While Agent Ortiz questioned the driver concerning his
citizenship, Agent Casas peered through the cracks of the side board
of the truck, and observed burlap sacks in the bed of the truck in
plain view. Casas also detected a strong odor of marijuana emanat-
ing from the bed of the truck. A subsequent search of the truck
revealed 2,884 pounds of marijuana.2 5

The Fifth Circuit concluded that the agents did not have rea-
sonable grounds to believe the vehicles had come from the border,
thus eliminating a vital element in the reasonable suspicion test.2"
The court held that such factors as the particular route chosen by a
person, 2 the fact that a vehicle happens to be near a commercial
bus,218 or that a person fails to acknowledge an agent's presence2

1

cannot be relied on as the necessary specific articulable facts to
support a finding of reasonable suspicion. The factors eliminated by
the court were all innocent factors which, even when considered
together, did not reveal any suspicious activity.

However, in the factually similar case of United States v.
Villarreal, 1 the Fifth Cirucit found that the border patrol officers
had reasonable suspicion to stop two vehicles traveling close to-
gether.3 1 Significant facts that supported the officers' reasonable
suspicion in Villarreal were that two vehicles were traveling close
together, the passenger of each vehicle ducked beneath the dash-

24. The agents were aware of reports that smugglers and transporters of illegal aliens
travel close to commercial busses in hopes of escaping detection while the border patrol agents
conduct an immigration check on the bus. Id. at 1230.

25. Id.
26. Id. at 1232. See note 19 supra and accompanying text. The court noted that al-

though this element is vital, it is not essential. Id.
27. Id. In United States v. Frisbie, 550 F.2d 335, 338 (5th Cir. 1977), the Fifth Circuit

held that the time of day chosen to travel should not alone raise suspicions and was not
determinative of the right of the officers to stop vehicles.

28. United States v. Escamilla, 560 F.2d 1229, 1233 (5th Cir. Oct., 1977). "[Tihe fact
that a vehicle happens to be near a commercial bus should not create more than a scintilla
of suspicion." Id.

29. Id.
30. 565 F.2d 932 (5th Cir. Jan., 1978).
31. Id. at 937.
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board as the officers approached, the apparent Mexican ancestry of
the occupants, and CB antennas attached to the cars.32 In his dis-
sent, Judge Wisdom correctly pointed out that the record in this
case revealed that the officers did not observe the CB antennas, the
apparent Mexican ancestry of the occupants, or the passenger duck-
ing beneath the dash before the vehicles were stopped.3 3 While
Judge Wisdom's point is well made in this case, such factors as CB
antennas and Mexican descent are still relevant in determining the
necessary articulable facts. However, officers must observe and rely
upon both of these factors before the vehicle is stopped. Other cases
decided by the Fifth Circuit turned upon their individual facts and
thus, do not merit extended discussion.34

3. Permanent Checkpoints

Agents at permanent checkpoints may make stops without
probable cause or reasonable suspicion. 35 However, probable cause
must exist to conduct a search .3  In United States v. Martinez-
Fuerte,37 the Supreme Court delineated the requirements for a per-
manent checkpoint. In United States v. Morris,38 the Fifth Circuit
held that Elephant Rock, a checkpoint located twenty-five miles

32. Id. at 936.
33. Id. at 939.
34. Relying on Escamilla, decided only a few months earlier, in United States v. Lopez,

564 F.2d 710 (5th Cir. Dec., 1977), the Fifth Circuit again held that the necessary articulable
facts to support reasonable suspicion were not present. Id. at 712. The only significant factual
difference was that in Lopez the appellant's car was riding high. Justice Goldberg, writing

for the court, ridiculed the border patrol's suspicion which was based upon the fact that the
rear end of the vehicle when stopped was elevated. Justice Goldberg characterized the
border patrol's position as "[r]iding high or riding low, either way a searching we will go."
Id. at 713.

In United States v. Gandova-Nunez, 564 F.2d 693 (5th Cir. Dec., 1977), the court found
the necessary facts to support reasonable suspicion where the appellant's car was riding
extremely low in the rear and was being driven evasively. In United States v. Quiroz-
Carrasco, 565 F.2d 1328 (5th Cir. Jan., 1978), the factors considered in upholding reasonable
suspicion were the appellant's prior conviction known to the officers, the fact that the vehicle
was heavily loaded, and the proximity to the border.

35. United States v. Martinez-Fuerte, 428 U.S. 543 (1976).
36. Almeida-Sanchez v. United States, 413 U.S. 266, 272-73 (1973).
37. 428 U.S. 543 (1976). The factors to be considered are the location and method of

operation of the checkpoint, and the degree of intrusiveness of the stop. Id. at 559. The Court
held that the choice of checkpoint locations is an administrative decision to be left to the
sound discretion of the border patrol. Id. at 559 n.13. The significant distinguishing factors
between a roving patrol and a permanent checkpoint are that at permanent checkpoints,
citizens are prewarned of the checkpoint's existence because of its permanent character, and
customs officers have less discretionary enforcement activity because they may only briefly
detain motorists who passed through the pre-established checkpoint. Id. at 559.

38. 565 F.2d 951 (5th Cir. Jan., 1978).
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north of the Mexican border on State Highway 67, met the require-
ments of Martinez-Fuerte, and thus, was a permanent checkpoint.
During this survey period, the Fifth Circuit decided a large number
of probable cause cases. This year, as last, 9 a majority of the cases
challenging the existence of probable cause arose from either the
Sarita, Texas'0 or Falfurrias, Texas4 checkpoints. Each case turns
on its individual facts and, therefore, does not merit extended dis-
cussion. However, an analysis of these cases leads to the remarkable
conclusion that the border patrol officers manning these check-
points have improved their very highly developed olefactory senses,
and that Judge Cox12 continues to accept these officers' ability to
smell marijuana under the most extenuating circumstances without
question. One case in point is United States v. Blanford.43 Blanford
was stopped at the Falfurrias checkpoint by a border patrol agent
for routine questioning regarding his citizenship. While questioning
Blanford, the agent detected a strong odor of marijuana emanating
from Blanford's vehicle. Twenty-five pounds of marijuana wrapped
in brown paper and plastic were subsequently found in a suitcase
located in the trunk of Blanford's vehicle."

Similarly, the Fifth Circuit has upheld a probable cause finding
stemming from a visual discrepancy. In United States v.
Arrendondo-Hernandez, 1 the court held that a structural discrep-
ancy in a vehicle may create probable cause to conduct a search at

39. Survey-Criminal Law and Procedure, 9 TEx. TECH L. REv. 1013, 1015-16 (1978).
40. United States v. Nichols, 560 F.2d 1227 (5th Cir. Oct., 1977). In United States v.

Reyna, 572 F.2d 515 (5th Cir. May, 1978), the Fifth Circuit held that the Sarita checkpoint
was the functional equivalent of the border thus eliminating the need for probable cause.

41. United States v. Aredondo-Hernandez, 574 F.2d 1312 (5th Cir. June, 1978); United
States v. Rankin, 572 F.2d 503 (5th Cir. May, 1978), petition for cert. filed, 47 U.S.L.W. 3009
(U.S. July 18, 1978)(No. 77-1860); United States v. Holbrook, 571 F.2d 335 (5th Cir. Apr.,
1978); United States v. Mireles, 570 F.2d 1287 (5th Cir. Apr., 1978); United States v. Marez,
569 F.2d 275 (5th Cir. Mar., 1978); United States v. DeWitt, 569 F.2d 1338 (5th Cir. Mar.,
1978); United States v. Blanford, 566 F.2d 470 (5th Cir. Jan., 1978); United States v. Trevino,
560 F.2d 194 (5th Cir. Sept., 1977); United States v. Legeza, 559 F.2d 441 (5th Cir. Sept.,
1977); United States v. Canales, 558 F.2d 1201 (5th Cir. Sept., 1977); United States v.
Gutierrez, 560 F.2d 195 (5th Cir. Sept., 1977).

42. See United States v. DeWitt, 569 F.2d 1338 (5th Cir. Mar., 1978). In United States
v. Villarreal, 565 F.2d 932 (5th Cir. Jan., 1978), Judge Dorwin W. Suttle, of the Western
District of Texas, joined Judge Cox in upholding the probable cause standard on the basis of
the odor of marijuana detected by a border patrol agent.

43. 566 F.2d 470 (5th Cir. Jan., 1978).
44. The unnamed agent involved in this case should be commended for his exception-

ally well developed olefactory senses.
45. 574 F.2d 1312 (5th Cir. June, 1978).
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a permanent checkpoint if the discrepancy is of a nature that it
could conceal illegal aliens.'6 The structural discrepancy was discov-
ered when the border patrol agent, after conducting routine citizen-
ship questioning, peered through a small window in the side of the
camper affixed to the bed of the defendant's pickup truck. 7 The
agent noticed that the entire front wall of the camper was one to one
and one-half feet closer to the window on the inside of the camper
than it was on the outside. The structural discrepancy, in plain
view, caused the agent to believe that a secret compartment large
enough to conceal an illegal alien was built into the vehicle. Upon
further investigation, the agent discovered a panel the size of the
suspected secret compartment screwed into the roof of the camper.
The agent unscrewed the panel and discovered one hundred and
thirty-five pounds of marijuana within the compartment. 8

The defendants attacked the search and seizure on the grounds
that the agent lacked probable cause to conduct the search." The
court found that the structural discrepancy was discovered by the
agent under plain view and gave rise to probable cause to conduct
a search of the entire vehicle. 0 The court stated that agent Esparza
was lawfully entitled to stop the vehicle, and "did no more than look
through a window available to any curious passerby."'" It is impor-
tant to note that only those structural discrepancies which are capa-
ble of concealing illegal aliens will give rise to probable cause.

4. Border Searches

a. Functional Equivalent

At the border or its functional equivalent, border patrol agents
do not need probable cause or reasonable suspicion to stop or search.
Thus, the determination of whether a checkpoint is the border or its
functional equivalent is crucial.5 2 Although the Supreme Court
eliminated the probable cause requirement of functional equivalent
checkpoints in Almeida-Sanchez v. United States,5 3 it failed to de-
fine "functional equivalent." Three years later, in United States v.

46. Id. at 1316.
47. Id. at 1313.
48. Id.
49. Id.
50. Id. at 1314.
51. Id. at 1315.
52. Almeida-Sanchez v. United States, 413 U.S. 266, 272-73 (1973).
53. Id.
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Alvarez-Gonzalez, 5 the Fifth Circuit determined some criteria for
defining "functional equivalent." The factors include the character
of the checkpoint, and the degree to which the checkpoint operates
as one physically located at the border.5 5 However, the most signifi-
cant factor is the ratio of international and domestic traffic.5" In two
cases decided during this survey period, searches had been con-
ducted without probable cause or consent; therefore, the sole ques-
tion was whether the two checkpoints involved were the functional
equivalent of the border.

In United States v. Alvarez-Gonzalez,57 the Fifth Circuit upheld
the district court's findings that the La Gloria checkpoint functions
like a permanent border checkpoint, the interdiction of domestic
traffic is minimal, and La Gloria physically approximates a border
checkpoint. The court held that La Glorida is the functional equi-
valent of the border, and therefore, the search conducted at La
Gloria did not violate the fourth amendment. ' Similarly, the Fifth
Circuit held in United States v. Reyna"" that the checkpoint at
Sarita, Texas was the functional equivalent of the border.

b. Strip Searches

In the Fifth Circuit, customs officials must have a "reasonable
suspicion" in order to conduct a strip search at the border."' During
this survey period, the Fifth Circuit rejected an argument that it
should adopt the "real suspicion" standard," and reaffirmed the
reasonable suspicion test because that test gives the necessary flex-
ibility to afford the full measure of protection which the fourth

54. 542 F.2d 226 (5th Cir. 1976).
55. Id. at 229.
56. United States v. Reyna, 563 F.2d 1169, 1171 (5th Cir. Nov., 1977).
57. 561 F.2d 620, 622 (5th Cir. Oct., 1977).
58. Id. International traffic was 60.42% of the total. Id. at 623. The major difference

between a functional equivalent and permanent checkpoint is the interdiction rate.
59. 572 F.2d 515, 518 (5th Cir. May, 1978). Earlier in the survey period the Fifth Circuit

decided United States v. Reyna, 563 F.2d 1169 (5th Cir. Nov., 1977), in which the court
determined that the Sarita checkpoint had the character and physical proximity of a func-
tional equivalent. However, because the court could not determine the ratio of international
and domestic travel, it remanded the case to the district court with all criteria open to
argument. On second appeal, the court accepted the district court's finding that a 68%
interdiction rate exists at Sarita, United States v. Reyna, 572 F.2d 515, 517 (5th Cir. May,
1978), and affirmed the other factors.

60. United States v. Himmelwright, 551 F.2d 991, 995 (5th Cir. 1977).
61. United States v. Afanador, 567 F.2d 1325 (5th Cir. Feb., 1978). The "real suspicion"

standard is the test in the Ninth Circuit, United States v. Guadalupe-Garza, 421 F.2d 876
(9th Cir. 1970); see also United States v. Williams, 459 F.2d 44 (9th Cir. 1972).

[Vol. 10:749
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amendment commands .
2 In United States v. Afanador,6 ' Drug En-

forcement Administration (DEA) agents in Miami, Florida received
a tip from a confidential informant that Vidal-Garcia, a stewardess
for Aerocondor Airlines, would be arriving from Colombia via flight
204 on January 3, 1977, and would be transporting cocaine.64 The
information received was partially verified when stewardess Vidal-
Garcia arrived January 3, 1977 on flight 204 from Colombia. Only
the report of transporting cocaine remained unverified. The initial
examination of the crew's luggage did not reveal any contraband or
create any suspicion. Solely on the basis of the tip, a strip search of
the entire six member crew was conducted. The body search re-
vealed cocaine attached to the waist and crotch area of both Vidal-
Garcia and Afanador, another stewardess. Both stewardesses were
convicted of importation, and possession of cocaine with intent to
distribute. 5

The Fifth Circuit affirmed the conviction of Vidal-Garcia be-
cause the detailed information recieved about her created the neces-
sary reasonable suspicion." However, as to Afanador, the court con-
cluded that the reasonable suspicion standard was not satisfied. 7

The court distinguished Afanador's search from the search on Vidal-
Garcia because no information was received concerning Afanador,
and therefore, no reasonable suspicion could be specifically directed
toward her. 8 The court stated that the degree of suspicion may. be
enhanced by the "suspicious activity" of a closely linked travel
companion, but that fact alone will not permit any automatic or
casual transfer of suspicion." The thrust of Afanador is that, absent
other grounds of suspicion, when a potential suspect is not named
or referred to by an informant, a strip search may not be conducted
regardless of the degree of physical companionship or working rela-
tionship with a proper suspect. In two other cases decided during
the survey period, which do not merit extended discussion, the Fifth
Circuit held that the particular facts of each case gave customs
officials an articulable basis for the reasonable suspicion necessary
to conduct a strip search at the border.70 An analysis of all the strip

62. United States v. Afanador, 567 F.2d 1325, 1331 (5th Cir. Feb., 1978).
63. Id.
64. Id. at 1327.
65. Id. at 1327-28.
66. Id. at 1329.
67. Id. at 1330.
68. Id. at 1330-31.
69. Id. at 1331.
70. United States v. Barger, 574 F.2d 1283 (5th Cir. June, 1978); United States v.

19791
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search cases decided during this survey period, leads to the conclu-
sion that in the Fifth Circuit the degree of suspicion necessary to
conduct a strip search at the border still varies with the peculiar
facts of each case, and that the court will examine both the reasona-
ble circumstances supporting the customs agent's suspicion and the
intrusiveness of the search.

B. Administrative Searches

In See v. City of Seattle7 and Camara v. Municipal Court,72 the
Supreme Court held that a warrant is needed for administrative
fire, health, and housing inspections of residences and businesses.
However, the degree of probable cause necessary to support the
warrant is based on a standard of reasonableness. 3 In United States
v. Biswell7l and Colonnade Catering Corp. v. United States,75 the
Supreme Court retreated from its earlier position in See and
Camara, and indicated that Congress could authorize warrantless
inspections if they are carefully limited in time, place, and scope.
In 1970 Congress passed the Federal Drug Abuse Prevention and
Control Act,7" which permits the judicial issuance of warrants for
administrative inspections of commercial drug retailers, and sei-
zures appropriate to such inspections, on a showing of probable
cause. However, probable cause under the Act is defined as only a
"valid public interest in the effective enforcement" of the Act suffi-
cient to justify the search. 77

In United States v. Schiffman,7
1 the Fifth Circuit was con-

fronted with the question of whether large purchases of controlled
drugs by a registered retail pharmacist created the valid public
interest necessary to support the less exacting probable cause stan-
dard under the Act. The court held that the large purchases alone
created the necessary "public interest" to uphold the probable
cause needed under the Act, and thus, sustained the warrant. 79 Al-
though the Act allows searches and seizures on the less exacting
standard of "public interest," the statute retains the fundamental

Olcott, 568 F.2d 1173 (5th Cir. Mar., 1978).
71. 387 U.S. 541 (1967).
72. 387 U.S. 523 (1967).
73. Id. at 533.
74. 406 U.S. 311 (1972).
75. 397 U.S. 72 (1970).
76. 21 U.S.C. §§ 801-966 (1970).
77. Id. § 880(d)(1).
78. 572 F.2d 1137 (5th Cir. May, 1978).
79. Id. at 1140.
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requirement that a court determine whether the standard has been
satisfied before the warrant will issue.8 0 Thus, carte blanche war-
rantless searches are avoided.

C. Fruit of the Poisonous Tree

The fourth amendment exclusionary rule prohibits the use of
illegally obtained evidence at trial. The rule is not of constitutional
origin, but rather is a judicial rule designed to deter unlawful
searches and seizures by law enforcement officials." The fruit of the
poisonous tree doctrine is an extension of the exclusionary rule in
that it is designed to exclude evidence seized indirectly from an
illegal search.2 Unless the government can show that either the
discovery of the indirectly seized evidence was so attenuated as to
dissipate the taint of illegality," or that the taint was purged by
discovering the same evidence from an independent source,84 it must
be excluded as well.

In United States v. Houltin," the Fifth Circuit was confronted
with the question of whether the government's illegal wiretaps had
so tainted the information gathered from the taps that the govern-
ment was precluded from using the information. Defendants Houl-
tin and Phillips and four codefendants were convicted of conspiring
to import and possess 2,260 pounds of marijuana." On appeal, the
Fifth Circuit reversed the defendants' convictions because both fed-
eral and state officials violated the defendants' fourth amendment
rights by the use of illegal wiretaps to gain information concerning
the defendants' criminal activity. However, the court sustained the
four codefendants' convictions because they lacked standing to
challenge the illegal wiretaps. 7 The government then granted each
codefendant use immunity in exchange for their testimony against
Houltin and Phillips.8 8 The substance of the codefendants' testi-
mony at the second trial was the same as that of the DEA agents
who testified at the first trial, but which had been excluded be-

80. 21 U.S.C. § 880(d) (1970).
81. See Mapp v. Ohio, 367 U.S. 643 (1961); Weeks v. United States, 232 U.S. 383 (1914).
82. Wong Sun v. United States, 371 U.S. 471, 488 (1963). Since the exclusionary rule

is designed to deter unlawful police conduct, any evidence which is idirect or indirect result
of an illegal search is excluded, unless the illegal taint has been dissipated.

83. Nardone v. United States, 308 U.S. 338, 341 (1939).
84. Silverthorne Lumber Co. v. United States, 251 U.S. 385, 392 (1920).
85, 566 F.2d 1027 (5th Cir. Jan., 1978).
86. Id. at 1029.
87. Id. The illegal search was not conducted against the codefendants.
88. Id. Use immunity gives the defendant immunity from any use of the information

in any prosecution.
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cause the information was obtained from the illegal wiretaps."9 The
defendants were again convicted. They contended on appeal that
the government was circumventing the exclusionary rule by using
evidence indirectly it could not use directly. The defendants
argued that the substance of the evidence used in the arrest and
conviction was inadmissable under the fruit of the poisonous tree
doctrine. °"

The Fifth Circuit considered two issues on the second appeal
in Houltin: first, whether the excluded information, supplied by the
codefendants, could be used against the defendants; and second,
whether the same evidence could be used to persuade (through
immunity) the codefendants to testify against the defendants. An
affirmative answer to both questions would give the government an
independent source of evidence purged of its original illegal taint.
As to the first question, the court held that the stipulated testimony
of the codefendants came from a source independent of the illegal
wiretaps, and therefore the same information could be used to arrest
and convict the defendants.' The second question presented some
difficulty, but the court concluded that the illegal evidence did not
taint the codefendants' decision to testify. The defendants con-
tended that the government compelled the codefendants to testify
by granting them immunity. However, the court reasoned that re-
gardless of the codefendants' personal interest, the codefendants
volunteered to testify against the defendants.2 In his dissent, Judge
Wisdom correctly noted that evidence is independent only when the
government can prove it was uncovered in a manner completely
unconnected to the primary illegal search.93

Although the court found that the codefendants exercised their
independent volition in making the decision to testify, there is little
comfort in the court's conclusion that the "codefendants' choice
may have been hard, but it was a choice nonetheless. "9 The ines-
capable fact is that absent the illegal wiretaps, there would be no
convicting evidence because there would be no codefendants to tes-
tify. The effect of the court's holding in Houltin is that although
illegally seized evidence may not itself be used to convict a defen-

89. Id. Although the codefendants did not actually testify, it was stipulated that if they
formally testified, their testimony would be the same offered by the DEA agents at the first
trial. Id.

90. Id. at 1030.
91. Id. at 1031.
92. Id. at 1032. The codefendants had motions for reduction of sentences pending and

were attempting to avoid a contempt charge.
93. Id. at 1036.
94. Id. at 1032.
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dant, it may be used, nevertheless, to bargain for other evidence
that will convict the defendant. The deterrence envisioned by the
rule seems itself to be dissipating."'

II. ARREST

A. Aguilar-Spinelli

During the survey period the Fifth Circuit, in United States v.
Hyde,"' modified significantly the second element of the Augilar-
Spinelli7 standards concerning a confidential informant's reliabil-
ity. Under these standards, before a magistrate can find probable
cause from information supplied by a confidential informant, the
magistrate must be informed of the underlying circumstances and
particular facts supporting the informant's conclusions, and the rea-
sons why the informant should be considered reliable."' In Hyde, the
Fifth Circuit applied the Aguilar-Spinelli standards to a wiretap
affidavit and held that a confidential informant is reliable, absent
a recitation in the supporting affidavit of the informant's reliability,
if the information given by the informant is corroborated by other
persons." The defendants contended that the supporting affidavit
justifying the issuance of the wiretap was invalid because there was
no probable cause.'10 Because much of the underlying information
had come from confidential informants, the issuing magistrate's
determination of probable cause had to be measured against the
Aguilar-Spine//i standards. The twenty-nine page affidavit suffi-
ciently detailed the underlying circumstances and particular facts
necessary to support the informants' conclusions.' 0' The thrust of
the defendants' argument centered around the informants' reliabil-
ity. The affidavit failed to state why the informants should be con-
sidered reliable. However, the Fifth Circuit found that the magis-
trate could reasonably conclude that the confidential informants
were reliable for several reasons. 02 First, the affidavit's detailed
description of criminal activity suggested that the persons who sup-
plied the information had first-hand knowledge of the events de-

95. See note 81 supra and accompanying text.
96. 574 F.2d 856 (5th Cir. June, 1978).
97. Spinelli v. United States, 393 U.S. 410 (1969); Aguilar v. Texas, 378 U.S. 108 (1964).
98. Id.
99. United States v. Hyde, 574 F.2d 856, 864 (5th Cir. June, 1978).
100. Id. at 862. An order authorizing a wiretap, like a search warrant, must be sup-

ported by probable cause.
101. Id. at 863.
102. Id.
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scribed. Second, some of the information was verified by indepen-
dent police investigation. Third, one of the informants made state-
ments against his penal interest. The court concluded that these
traditional tests gave the affidavit some degree of reliability and
buttressed a finding of probable cause. However, the court found
that the strongest argument in favor of the reliability of the confi-
dential information was the fact that ten independent informants,
who had no special reason to cooperate or collaborate, supplied
information in the affidavit which was mutually reinforcing and
corroborative. 03 The court said "[wihen three unreliable but un-
connected persons all report the same fact, it is probable that the
fact is true."'' 0 Even though none of the informants were indepen-
dently reliable, the court determined that probable cause exists
when the detailed information supplied by each of ten informants
agrees in so many particulars with that supplied by the other in-
formants. '05 Regardless of the novelty of its holding, the court held
that the informant's corroboration, together with the other indicia
of reliability, demonstrates a reasonable basis for finding that the
confidential sources are reliable. 10 Although in Hyde ten informants
supplied mutually reinforcing information, the court stated that
only three unconnected persons reporting the same fact are neces-
sary to mutually support each other's reliability.07

A number of other cases decided during the survey period,
which do not merit extended discussion, also construed the Aguilar-
Spinelli standards.' An analysis of all of the cases decided during

103. Id.
104. Id.
105. Id.
106. Id. at 864.
107. See note 104 supra and accompanying text.
108. United States v. Johnstone, 574 F.2d 1269 (5th Cir. June, 1978). The appellants

were convicted of the possession of marijuana. The court held that the arrest and subsequent
search were invalid due to the lack of probable cause. The court said a tip from an unknown
source who was not known to be reliable, combined with the innocent actions of the appellants
may create a suspicion in the minds of law enforcement officers engaged in the often competi-
tive enterprise of ferreting out crime, but it does not give rise to probable cause. Id. at 1272-
73. In United States v. Ashley, 569 F.2d 975 (5th Cir. Mar., 1978), the court held that the
informant's admission against interest and the FBI's independent corroboration of the infor-
mation given by the informant makes the informant reliable. Id. at 982. In United States v.
Character, 568 F.2d 442 (5th Cir. Feb., 1978), the court held that the affidavit attempting to
support probable cause contained a misrepresentation as to the informant's reliability, and
thus was inadequate to establish probable cause for the issuance of a search warrant. Id. at
445. In United States v. Robertson, 560 F.2d 647 (5th Cir. Oct., 1977), the court held that
the affidavit as a whole contained sufficient information to enable the magistrate to find
probable cause. Two informant's tips were contained in the affidavit. The court found that
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this survey period leads to the conclusion that the Fifth Circuit will
determine whether the necessary Aguilar-Spinelli standards have
been met by a common-sense approach to the totality of the circum-
stances.

B. Miranda Warnings

1. Custodial Interrogation

In the landmark case of Miranda v. Arizona,'"I the Supreme
Court delineated specific procedures to protect an accused's fifth
amendment privilege against self-incrmination. The procedures
prescribed in Miranda are designed to combat the inherently coer-
cive atmosphere of a police-dominated custodial interrogation and
to insure the voluntariness of any incriminating statements made
by a suspect under such circumstances. Custodial interrogation is
the event which triggers the Miranda warnings. Since the Supreme
Court's decision in Miranda, the circuit courts have been called on
to decide not only whether Miranda warnings were given, but
whether the evidence sought to be admitted was obtained during a
custodial interrogation. The Fifth Circuit decided several cases,
which do not merit extended discussion, construing the various pro-
cedural safeguards delineated in Miranda."10 An analysis of these
cases leads to the conclusion that the procedure delineated in
Miranda will be viewed by the Fifth Circuit on a case by case basis.

the information addduced from a government chemist in conjunction with the first inform-
ant's tip established the reliability of the second informant's tip. Id. at 649. In United States
v. Colon, 559 F.2d 1380 (5th Cir. Oct., 1977), the court held that the information under which
the warrant was issued was defective and no other reliable information was shown from which
the magistrate could determine that probable cause existed. Id. at 1384.

109. 384 U.S. 436 (1966).
110. In United States v. Hernandez, 574 F.2d 362 (5th Cir. June, 1978), a custodial

interrogation of the defendant took place when the defendant was arrested and taken to the
police station. Although the defendant refused to speak and demanded to see an attorney,
during the several times that the police attempted to question him, the defendant's right to
cut off questioning, Michigan v. Mosley, 423 U.S. 96 (1975), was not honored by the police.
Because the defendant's right to cut off questioning was not honored by the police, the Fifth
Circuit held that the admission in evidence of the defendant's incriminating statement vio-
lated his fifth amendment right and the conviction was reversed. 574 F.2d at 1370. In United
States v. Del Soccorro Castro, 573 F.2d 213 (5th Cir. May, 1978), the Fifth Circuit held that
customs officials conducted a custodial interrogation of the defendant before giving her the
Miranda warnings and thus her answers to the questions were inadmissible. Id. at 215. In
United States v. McDaniel, 574 F.2d 1224 (5th Cir. June, 1977), the Fifth Circuit held that
the actions of an airline employee are private actions not falling within the penumbra of
Miranda.
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2. Voluntary-Involuntary Statements

Miranda warnings not only attempt to protect the accused's
fifth amendment right against self-incrimination, but equally at-
tempt to insure that any incriminating statements made while in
custody are voluntary. In United States v. Stewart,' the Fifth Cir-
cuit found that the defendant's in-custody confession was not ad-
missible because the defendant was not given his full Miranda
warnings. The warning in Stewart stated that the defendant had a
right to counsel at trial, but failed to inform the defendant of his
right to appointed counsel during the interrogation. The court held
that absent a full warning, the defendant's confession was not vol-
untary."2

In Chaney v. Wainwright,"3 the Fifth Circuit held that an ac-
cused's request to call a close relative was not the legal equivalent
of a request for an attorney."' Immediately after his arrest, the
defendant requested to call his mother. He tried to call, but did not
get an answer. After the unsuccessful call, the defendant was ques-
tioned. On appeal, the defendant contended that his statements
made during the interrogation should be excluded from evidence for
two reasons. First, his request to call his mother was the equivalent
of a request for an attorney." 5 Therefore, any further interrogation
was a violation of his Miranda rights."16 Second, his statements were
involuntary by reason of coercion and psychological forces." 7 The
Fifth Circuit found no merit to either of the defendant's contentions
in spite of the defendant's alleged unique fear of southern law en-
forcement officials stemming from the death of his brother."' Jus-

111. 576 F.2d 50 (5th Cir. July, 1978).
112. Id. at 54-55.
113. 561 F.2d 1129 (5th Cir. Oct., 1977).
114. Id. at 1132.
115. Chaney and two other youths left New York and traveled to Florida. Chaney did

not tell his mother where he was going, but "left word" that he was headed to Detroit. During
the course of their adventure Chaney and his companions committed two armed robberies
and four murders. At the time of the murders and his arrest Chaney was two months short
of being eighteen years old. Id. at 1130-31. The Fifth Circuit denied Chaney's assertion that
because he was a child, his request to call his mother was the equivalent of a request to call
on an attorney. "It strains the imagination to view apellant as a 'child' involved in juvenile
court delinquency. The apron-string tie was not strong enough in a youth of almost eighteen,
who left home without saying good-bye to his mother or informing her truthfully as to his
plans." Id. at 1131.

116. Id. at 1131.
117. Id.
118. Id. at 1132. The defendant's brother, James Chaney, was brutuall. killed along

with two other civil rights workers by a Mississippi sheriff and his deputies in 1964. Their
bodies were found 44 days later in a dam. Id. at 1131.
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tice Goldberg dissented precisely because of this unique fear, and
because he believed the defendant's youth equivocated his call to
his mother with that of an attorney."'

C. Pretrial Confrontation

The reliability of an out-of-court identification procedure deter-
mines its admissibility.""t Testimony resulting from an unnecessar-
ily suggestive pretrial identification is not automatically excluded
from trial. 2' However, under the totality of the circumstances, if the
confrontation procedure is so unnecessarily suggestive as to make
the identification unreliable, the testimony must be excluded.'22

The Fifth Circuit has developed a two-part inquiry to determine
when the identification procedure is unreliable. First, it must be
determined whether the identification procedure used was unneces-
sarily suggestive. If so, a closer scrutiny is needed to determine if
the procedure created a substantial risk of misidentification. 2' The
factors to be considered in determining misidentification are the
opportunity of the witness to view the suspect at the time of the
crime, the witness' degree of attention, the accuracy of the witness'
prior description of the suspect, the level of certainty demonstrated
at the confrontation; and the time interval between the crime and
the confrontation.' The Fifth Circuit utilized the two-part inquiry
in Allen v. Estelle"2 ' and held that although the identification proce-
dure used was inherently suggestive, it was reliable under the total-
ity of the circumstances.

In Allen, two defendants were convicted of robbing Charles
Burke, of inter alia his television set. Burke immediately telephoned
the police, providing them with a general description of the robbers,
the stolen property, the escape vehicle, and the direction of the
robbers' escape. 2 ' The two robbers were immediately intercepted
and arrested by the police. Burke was then asked to come to the
station to make an identification of his assailants. Within an hour
after the robbery, Burke entered the station house where he saw his
television set sitting on a counter. After being conducted to an inner

119. Id. at 1133. See note 115 supra.
120. Manson v. Brathwaite, 432 U.S. 98, 114 (1977).
121. Id.
122. Id. at 112.
123. United States v. Smith, 546 F.2d 1275 (5th Cir. 1977); Bloodworth v. Hol)per, 539

F.2d 1382 (5th Cir. 1976); United States v. Gidley, 527 F.2d 1345 (5th Cir. 1976).
124. Neil v. Biggers, 409 U.S. 188, 199-200 (1972).
125. 568 F.2d 1108 (5th Cir. Mar., 1978).
126. Id. at 1110.

19791



TEXAS TECH LAW REVIEW

hallway in the police station, Burke identified both suspects.127 The
suspects were brought individually into the hallway and Burke was
asked if he recognized them. He responded affirmatively in each
case. At trial, Burke made an in-court identification of the defen-
dants. 2 '

On appeal, the Fifth Circuit found that the confrontation pro-
cedure was inherently suggestive. However, the court determined
that the procedure did not create a substantial risk of misidentifi-
cation. The court recognized that the reason for the procedure used
was to assure prompt identification. 2 ' If an innocent person has
been mistakenly apprehended, prompt identification informs the
police of their error, and allows them to release the innocent person
and continue their search while the criminal is still close at hand.
Several factors convinced the court that the identification used in
Allen was reliable. First, Burke had a good opportunity to view the
robbers at the time of the robbery. Second, the identification oc-
curred only a few hours after the robbery. Third, Burke demon-
strated a great amount of certainty at the confrontation, displayed
a high level of attentiveness, and proved extremely accurate in his
prior description of the suspects. '0 The court combined these factors
and concluded that although the confrontation was suggestive and
questionable, Burke's ability to make an accurate idenitifcation was
not outweighed by the alleged corrupting effect of the unnecessarily
suggestive showing.'1 '

C.B.

III. RIGHT TO COUNSEL

During the survey period, the Fifth Circuit was confronted with
a veritable deluge of claims revolving around a criminal accused's
constitutional right to counsel. The most important of these claims
arose from state proceedings and entered the federal judicial sphere
by writ of habeas corpus.

In Nash v. Estelle, 13:1 a federal district court granted Nash's
application for writ of habeas corpus and held that the introduction

127. Id.
128. Id. at 1111.
129. Id. at 1112.
130. Id. at 1114.
131. Id.
132. 560 F.2d 652 (5th Cir. Oct., 1977).
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of two written confessions into his state court murder trial was con-
stitutional error.' ' A divided Fifth Circuit reversed and remanded
the district court's finding in this case of first impression.'"

Nash was arrested on a warrant for murder on May 26, 1969,
taken before a justice of the peace, and informed of his constitu-
tional rights.":

1
5 While in custody, Nash confessed the murder to

various state law enforcement officials.'36 On the morning of June
2, 1969, Nash met with assistant district attorney Files. Their con-
versation was recorded on magnetic tape and subsequently tran-
scribed into a written statement."' Later that afternoon, Nash met
with Files and was again informed of his constitutional rights. He
reviewed the transcript of his earlier conversation, made some minor
corrections and signed it.:8 On June 3, Nash and Files had a second
conversation, which was recorded in shorthand by a secretary who
later prepared the second statement. Nash signed that second state-
ment later the same day."' At his initial meeting with the assistant
district attorney, Nash had requested that an attorney be appointed
to represent him.'4 " However, an attorney was not appointed until
after Nash had signed both written confessions.''

In his subsequent jury trial, Nash was convicted of murder with
malice and sentenced to imprisonment for a term of 100 years.' His
conviction was later affirmed by the Texas Court of Criminal Ap-
peals.'4 The state court found that Nash voluntarily waived his
Miranda rights under the totality of the circumstances prior to the
taking of his statements, but subsequent to his initial request for an
attorney. "'

Nash's application for writ of habeas corpus was granted in
federal district court. The district court held that the introduction
of Nash's two written confessions into evidence in the state court
trial was constitutional error,"' and that, as a matter of law, Nash's
right to counsel could not be waived. Thus, the court invoked the

133. Id. at 655.
134. Id. at 658.
135. Id. at 653.
136. [d.
137. Id.
138. Id.
139. Id.
140. Id.
141. Id.
142. Id.
143. Id.
144. Id. at 655.
145. Id.
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application of the per se rule against waiver when a request for
counsel had been made.16

On appeal, the Fifth Circuit made a threshold observation that
the admissibility of Nash's confessions rested upon whether the
procedural guidelines set forth in Miranda v. Arizona"7 were vio-
lated prior to the taking of Nash's first written confession on June
2, 1969.111 Therefore, the Fifth Circuit faced the narrow issue of
whether Nash could waive his right to counsel and give a valid
confession after he had invoked his constitutional right to have an
attorney present.

The Fifth Circuit began its analysis by stating that it had pre-
viously considered the issue of whether one's right to counsel may
be waived after a request for representation by counsel." ' The court
divided all such previously considered cases into two categories: (1)
cases that hold that a subsequent waiver of counsel made without
the presence of counsel is per se involuntary and (2) cases that hold
that a subsequent waiver made without the presence of counsel may
be voluntary. The court then stated that "the results of these cases
can only be reconciled by the difference between their facts."' ' 51

In its review of prior cases, the court first examined those cases
in the per se involuntary category. .The first case to appear in the
Fifth Circuit was United States v. Priest,'' in which the court em-
phatically declared:

Where there is a request for an attorney prior to any questioning,
as in this case, a finding of knowing and intelligent waiver of the
right to an attorney is impossible . . . .The suspect has an abso-
lute right to delay interrogation by requesting counsel. If such a
request is disregarded and the questioning proceeds, any state-
ment taken thereafter cannot be a result of waiver but must be
presumed a product of compulsion, subtle or otherwise.152

Although the holding in Priest was approved by subsequent
Fifth Circuit cases,' 5 3 Priest's broad language that waiver was

146. Id.
147. 384 U.S. 436 (1966).
148. Nash v. Estelle, 560 F.2d 652, 653 (5th Cir. Oct., 1977)(reh. granted).
149. Id. at 655.
150. Id.
151. 409 F.2d 491 (5th Cir. 1969).
152. Id. at 493.
153. E.g., United States v. Massey, 550 F.2d 300 (5th Cir. 1977); United States v. Blair,

470 F.2d 331 (5th Cir.), cert. denied, 411 U.S. 908 (1972).
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"impossible"' 54 was expressly limited by the recognition that there
may indeed be a waiver under certain circumstances.'55 In order to
find a waiver, the "record must show that 'an accused was offered
counsel but intelligently and understandingly rejected the offer.' "n'1"

This first category of cases demonstrates those situations in
which a suspect makes an unequivocal request to have counsel pres-
ent during questioning and the authorities ignore that request and
continue the interrogation. In such situations, "a finding of knowing
and intelligent waiver of the right to an attorney is impossible."' 7

The second category of cases, however, hold that when a sus-
pect makes an initial request for an attorney and the police termi-
nate their interrogation, it is possible for subsequent circumstances
to establish that the suspect knowingly and intelligently waived his
right to counsel.' In these cases, the defendants all made an initial
request for an attorney and their in-custody interrogation ceased.'
Later, the defendant in each case subsequently initiated further
discussions in which he made incriminating admissions. "" The cases
in this second category have uniformly held that the defendants had
effectively waived their right to counsel under the circumstances.,''

The situation in Nash did not fit neatly into either category
because the assistant district attorney did not terminate his interro-
gation when Nash indicated a desire to speak with an attorney.
However, the interrogation did cease at that point with respect to
any "evidence-seeking" discussion.' 2 Therefore, the Nash case pre-
sented an issue of first impression for the Fifth Circuit: whether all
conversation must cease once a suspect indicates a desire for counsel
or whether the suspect's wishes can be explored to determine ex-
actly what he wants.'63

The Fifth Circuit examined the original language of the
Miranda opinion to resolve the question and concluded:

154. See note 152 supra and accompanying text.
155. Nash v. Estelle, 560 F.2d 652, 656 (5th Cir. Oct., 1977)(reh. granted).
156. United States v. Massey, 550 F.2d 300, 308 (5th Cir. 1977).
157. Nash v. Estelle, 560 F.2d 652, 656 (5th Cir. Oct., 1977)(reh. granted).
158. Id. See also United States v. Cavallino, 498 F.2d 1200 (5th Cir. 1974); United

States v. Hodge, 487 F.2d 945 (5th Cir. 1973); United States v. Anthony, 474 F.2d 770 (5th
Cir. 1973).

159. See, e.g., United States v. Cavallino, 498 F.2d 1200, 1202-03 (5th Cir. 1974); United
States v. Hodge, 487 F.2d 945, 946 (5th Cir. 1973); United States v. Anthony, 474 F.2d 770,
773 (5th Cir. 1973).

160. Nash v. Estelle, 560 F.2d 652, 656 (5th Cir. Oct., 1977)(reh. granted).
161. Id.
162. Id.
163. Id.
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While this language indicates that when a suspect makes a request
for counsel there can be no further evidence-seeking interrogation
without the presence of counsel, it does not preclude further in-
quiry to determine, for example, whether the suspect wants coun-
sel appointed before making any statement to the police or merely
wants counsel at the time of his trial. 6 4

The court next clarified its own definition of an effective waiver
of counsel by retreating from the "restrictive position" set forth in
the district court.6 5 The Fifth Circuit held that any suspect, who is
informed of his constitutional rights and makes an indecisive re-
quest for counsel, may be further questioned to ascertain whether
the suspect does or does not want counsel present during his interro-
gation. 6

The Fifth Circuit's decision seems entirely proper within the
factual circumstances of the Nash case. Nash had obvious inconsist-
ent desires.'67 First, he indicated his desire for an attorney, but later
he indicated that he wanted to talk about the crime with the assist-
ant district attorney without waiting for an attorney. There was no
prodding or questioning by the authorities whatsoever. Instead,
Nash volunteered the statements. 68

The Fifth Circuit rejected the per se rule against waiver of the
right to have counsel present. However, the court limited its holding
by expressly reserving the question of whether Nash did in fact
make a knowing and voluntary waiver under the circumstances.'

Judge Morgan dissented and stated that the issue presented by
Nash fell squarely within the ambit of the per se rule against waiver
of the right to counsel, which had been "established both in this
court and in the United States Supreme Court."'70 Like the major-
ity, Judge Morgan emphasized the language of the original Miranda
decision in his analysis of the factual circumstances in Nash. He
stressed that Miranda had specifically. addressed such circumstan-
ces:

164. Id. at 6,57.
165. Id. at 658.
166. Id.
167. For example, Nash desired an attorney to represent him at trial, but did not want

one to be present when he gave his statement to the authorities. Nash v. Estelle, 560 F.2d
652, 653-56 (5th Cir. Oct., 1977)(reh. granted).

168. Id. at 654-55, 658.
169. Id. at 658.
170. Id.
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Prior to any questioning, the person must be warned that he has a
right to remain silent, that any statement he does make may be
used as evidence against him, and that he has a right to the pres-
ence of an attorney, either retained or appointed. The defendant
may waive effectuation of these rights, provided the waiver is made
voluntarily, knowingly, and intelligently. If, however, he indicates
in any manner and at any stage of the process that he wishes to
consult with an attorney before speaking there can be no question-
ing.1

7 1

The dissenting judge argued that waiver should be impossible
once the suspect has been given Miranda warnings, requests the
presence of counsel, and then subsequently withdraws that request
prior to having the opportunity of seeing counsel."' Judge Morgan
noted that "a per se rule is not only needed under these circumstan-
ces, it is compelled by Miranda."73 Moreover, when a request was
closely followed by waiver, the procedure suggested at least
"confusion on the part of the suspect,"'7 and at worst "questionable
conduct on the part of the interrogators."' t

Judge Morgan claimed that the situation involved in Nash was
specifically addressed by the court in Miranda:

Once warnings have been given, the subsequent procedure is clear.
If the individual indicates in any manner, at any time prior to or
during questioning, that he wishes to remain silent, the interroga-
tion must cease. . .[W]ithout the right to cut off questioning,
the setting of in-custody interrogation operates on the individual
to overcome free choice in producing this statement after the privi-
lege has been once invoked. If the individual states that he wants
an attorney, the interrogation must cease until an attorney is pres-
ent. . 176

IV. GUILTY PLEAS

The principle established by the Supreme Court in Santobello
v. New York, "7 governs the disposition of cases which deal with plea

171. Id. at 659, citing Miranda v. Arizona, 384 U.S. 436, 444-45 (1966).
172. Nash v. Estelle, 560 F.2d 652, 659 (5th Cir. Oct., 1977) (reh. granted).
173. Id.
174. Id. at 659.
175. Id.
176. Id. at 659, citing Miranda v. Arizona, 384 U.S. 436, 473-74 (1966). Because -Judge

Morgan felt that the instant case fell precisely within the compulsory language from the
Supreme Court's opinion in Miranda, he urged affirmance of the district court's ruling. Nash
v. Estelle, 560 F.2d 652, 658 (5th Cir. Oct., 1977) (reh. granted).

177. 404 U.S. 257 (1971).
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agreements or "bargains" between criminal defendants and prose-
cutors. This principle provides "that when a [guilty] plea rests in
any significant degree on a promise or agreement of the prosecution,
so that it can be said to be part of the inducement or consideration,
such promise must be fulfilled."'' 8 The premise underlying this rule
is that the validity of all admissions of guilt by a criminal defendant
during his negotiations with the prosecutor depend on the condition
that the defendant received what he has bargained for.

"Plea bargains have accompanied the whole history of this na-
tion's criminal jurisprudence."' 79 However, the pragmatic need for
plea bargaining must be reconciled with the constitutional require-
ment that pleas be voluntary. To insure that this constitutional
requirement is met, Rule 11 of the Federal Rules of Criminal Pro-
cedure details procedures for the acceptance of guilty pleas. During
the survey period, the Fifth Circuit considered many cases that
involved some form of interface between the acceptance of guilty
pleas and plea agreements. For purposes of convenience, however,
the cases dealing with plea.bargaining and those dealing with Rule
11 will be considered separately.

A. Plea Bargaining

The Fifth Circuit examined the plea bargaining process in five
important areas: the court's acceptance of the bargain, the prosecu-
tor's failure to advocate the bargain, the threatened use of an habit-
ual criminal statute to strike the bargain, bargaining with a reserved
right to appeal, and the admissibility of statements made during
plea bargaining.

1. Court's Acceptance of the Bargain

In United States v. Bean,1'1 the Fifth Circuit reviewed defen-
dant Bean's contention that the trial court had abused its discretion
by refusing to accept a plea bargain entered into by the prosecutor,
Bean, and his attorney. 8' Bean argued that acceptance and enforce-
ment of the plea agreement was required because he had already
completed his part of the bargain.'82

178. Id. at 262.
179. Bryan v. United States, 492 F.2d 775, 780 (5th Cir.), cert. denied, 419 U.S. 1079

(1974).
180. 564 F.2d 700 (5th Cir. Dec., 1977).
181. Id. at 701.
182. rhe defendant had agreed to cooperate with federal authorities in their investiga-

tion of others involved in the burglaries. However, Bean had been aware from the beginning
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Defendant Bean was charged on October 22, 1976, with bur-
glary and theft of properties valued in excess of $100.00 and was
subsequently indicted for both offenses in district court. At his ini-
tial arraignment, Bean pled not guilty to both counts.'83

On November 30, another arraignment was held at the defen-
dant's request. At this time, the trial judge was informed that a plea
bargain had been reached. Bean had agreed to plead guilty to the
theft count and to cooperate with the prosecutor in his investigation
of others involved in the burglary. In return, the prosecutor would
move for a dismissal of the burglary count.' 4 The trial judge indi-
cated that he was reluctant to accept the plea because the burglary
offense was a more serious offense than mere theft of an automobile.
In addition, the burglary count carried a sentence of between five
and ninety-nine years, while the theft count carried a maximum
sentence of only five years."'

However, Bean was allowed to plead guilty to the theft count
with the understanding that if the plea bargaining was openly re-
jected by the court, he would be permitted to withdraw his plea.
Later, the trial judge notified both parties that he would not accept
the plea bargain. Bean was permitted to withdraw his guilty plea
on December 12, 1976.186

Bean's counsel filed a motion objecting to the court's rejection
of Bean's plea bargain. The district court denied the motion and
stated that the bargain was "contrary to the manifest public inter-
est."'8 7 Bean was subsequently tried by a jury and convicted on both
counts. The trial judge sentenced Bean to serve concurrently five
years on the theft count and ten years on the burglary count.',,

In reviewing the trial court's decision to reject the plea agree-
ment, the Fifth Circuit began its analysis with the observation:
"The plea agreement procedure does not attempt to define criteria
for the acceptance or rejection of a plea agreement. Such a decision

that his "plea bargain" was conditioned upon the trial court's acceptance of the bargain
reached. Moreover, after the plea agreement was rejected, none of the information so pro\ ided
by Bean was used against him at trial. United States v. Bean, 564 F.2d 700, 703-05 (5th Cir.
Dec., 1977).

183. United States v. Bean, 564 F.2d 700, 701 (5th Cir. Dec., 1977). Bean was charged
with theft under 18 U.S.C. § 661 (1948) and with burglary of a habitation (a violation of TEx.
PENAL CODE ANN. § 30.02 [Vernon 1974]), assimilated under 18 U.S.C. § 13 (1948). 564 F.2d
at 701.

184. United States v. Bean, 564 F.2d 700, 701 (5th Cir. Dec., 1977).
185. Id. See 18 U.S.C. § 661 (1948) and Tax. PENAL CODE ANN. § 30.02 (Vernon 1974).
186. United States v. Bean, 564 F.2d 700, 701 (5th Cir. Dec., 1977).
187. Id.
188. Id.
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is left to the discretion of the individual judge."' 9 The Fifth Circuit
then noted that "[tihose cases that have previously considered
courts' refusals to accept plea bargains have [always] found that
the judge has discretion in accepting pleas."'90

However, the Fifth Circuit stated that district court are subject
to the same "broad standards that apply in sentencing" when con-
sidering plea bargains. 9' A trial court's control over sentencing is
analogous to that in plea bargains because in both situations the
defendant is primarily concerned with duration of imprisonment.
Even when the bargain relates to the dismissal of lesser charges, the
effect is to limit the punishment that the court may impose.' 2 The
standard for review of the judge's decision in sentencing is the abuse
of discretion standard and appellate courts typically allow a trial
judge broad discretion in such matters, unless the sentencing deci-
sion jeopardizes a constitutional right.9 '

The Fifth Circuit broadly approved the trial judge's action in
refusing to accept Bean's plea bargain "without deciding what unu-
sual circumstances may result in the refusal of a plea bargain being
an abuse of discretion. . . .,'"' The Fifth Circuit also noted that the
court's decision that a plea bargain would result in "too light a
sentence" was a sound reason for a judge's v refusing to accept the
agreement.' Continuing its analogy, the court noted that to do
otherwise would "compel a judge to impose an inappropriate sent-
ence."' 96

Finally, the court noted that there was "no merit" to Bean's
contention that his plea bargain should be enforced because he had
already completed his part of the bargain by cooperating with the

189. Id. at 703, citing FED. R. CRIM. P. Il(e).

190. United States v. Bean, 564 F.2d 700, 703 (5th Cir. Dec., 1977); see also United
States %. Ellis. 547 F.2d 863 (5th Cir. Dec., 1977).

191. United States v. Bean, 564 F.2d 700, 703 (5th Cir. Dec., 1977).
192. Id.
19:1. See generallyv 41 U. CIN. L. REv. 195, 197-98 (1972).
194. United States v. Bean, 564 F.2d 700, 704 (5th Cir. Dec., 1977).
195. Id.
196. Id. The Fifth Circuit addressed the specific decision of the trial judge in Bean

through its own assessment of the facts:
Thus the district judge found that the plea bargain did not provide for imposition
of a sentence commensurate with the offense and the dangerous character of the
offender. Although the plea bargain was cast in the form of a dismissal of the
hurglary count, the effect was to limit Bean's maximum sentence to five years
instead of the possible maximum of ninety-nine years or life for burglary. Hence,
the district judge properly exercised reasonable discretion in rejecting the plea
bargain in order to impose an appropriate sentence for the defendant.

[Vol. 10:749
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authorities in their investigation.' 7 The court emphasized that Bean
was aware that his plea agreement was conditioned upon the accept-
ance of the "bargain" by the trial court. Bean could not force ac-
ceptance of the plea bargan simply because he hastened to fulfill his
part of the agreement. Moreover, Bean was in no way prejudiced by
his cooperation because none of the information provided by him
was used during his trial.' 8

2. Prosecutor's Failure to Advocate the Bargain

The Fifth Circuit reversed United States v. Grandinetti99 be-
cause the criminal defendant did not receive the benefit he had
bargained for. In the Grandinetti plea bargain, the government had
agreed to recommend that the defendant's probation violation sent-
ence run concurrently with his other sentence. The court held that
the defendant was entitled to have the probation violation sentence
vacated because the government attorney failed to make such a
recommendation at the probation violation hearing. 200

Grandinetti was indicted in 1975 in a three-count indictment
charging conspiracy, possession, and distribution of cocaine.20 ' The
defendant pleaded guilty to count 1 and was sentenced to three
years' incarceration. Counts 2 and 3 of the indictment were dis-
missed by the court upon motion of the government.2112 After Grandi-
netti served part of this sentence and was on probation, he was
indicted and arrested again on a three-count charge of counterfeit-
ing. 203

In the second case, a plea agreement was reached between the
government and the defendant which provided that: "The govern-
ment shall recommend to the court a sentence of five years on each
of the pending cases, said sentence to run concurrently with the
[pending] cases."204 Grandinetti entered a plea of guilty to count 1
of the indictment. Counts 2 and 3 were dimissed by the court upon
motion of the government. The defendant was sentenced on the
single counterfeiting charge and advised prior to sentencing that the
court was not bound by his plea agreement, and that the imposition
of sentence was entirely up to the court.205 Grandinetti acknowleged

197. Id. at 704-05.
198. Id. at 705.
199. 564 F.2d 723 (5th Cir. Dec., 1977).
200. Id. at 727.
201. Id. at 724.
202. Id. at 724-25.
203. Id. at 725.
204. Id.
205. Id.
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this warning, and reaffirmed his plea of guilty. The judge then sent-
enced the defendant to five years' imprisonment, precisely the
amount agreed to in the plea bargain. 06

Following Gradinetti's sentencing on the counterfeiting charge,
a revocation of probation hearing was held before another federal
judge." 7 The breach of the plea. agreement occurred during this
probation revocation hearing when a government attorney, other
than the attorney who had negotiated the plea agreement at the
counterfeiting sentencing, failed to recommend the sentence agreed
to in the plea bargain. 08

On appeal, Grandinetti contended that the government attor-
ney present at the probation hearing failed to actively advocate the
government's position as agreed, and actually did more harm by his
statements.209 In vacating the sentence imposed by the judge at the
probation revocation hearing, the Fifth Circuit noted: "It cannot be
seriously contended that in entering this plea agreement, the defen-
dant did not have every right to expect that in exchange for his
guilty plea the government would strongly recommend the agreed
sentence."210

The appellate court was provided with "some guidance" in de-
termining whether the government fulfilled its part of the plea
agreement by the Fourth Circuit's opinion in United States v.
Brown."' The Fifth Circuit cited with approval"' the Fourth Cir-
cuit's language in Brown:

We have no occasion to consider the propriety of sentence, or rec-
ommendation as to sentence, as an element of plea bargain, but it
is manifest that the consideration which induced defendant's
guilty plea was not simply the prospect of a formal recitation of a
possible sentence, but rather the promise that an Assistant United
States attorney would make a recommendation on sentencing.
This could reasonably be expected to be the sound advice, ex-
pressed with some degree of advocacy, of a government officer
familiar both with the defendant and with his record and cognizant
of his public duty as a prosecutor for the United States.21

3

206. Id.
207. Id.
208. Id.
209. Id.
210. Id. at 726.
211. 500 F.2d 375 (4th Cir. 1974).
212. United States v. Grandinetti, 564 F.2d 723, 726 (5th Cir. Dec., 1977).
213. Id. at 727.
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The Fifth Circuit strictly adhered to the test of whether the plea
bargain agreement was breached irrespective of prosecutorial justi-
fications, and held that Grandinetti had not received the benefit of
his bargain-a forceful and intelligent recommendation for concur-
rent sentences."' The case was remanded to the district court for a
parole revocation hearing before a different district judge in which
the government's attorney is "expected to be an advocate for the
sentence set forth in the plea agreement. '2'

3. Threatened Use of Habitual Criminal Statute

In Montgomery v. Estelle, 21 petitions Montgomery and Re-
sendez appealed their denial of habeas corpus relief, contending
that their separate plea bargains were improperly induced. 26 Both
petitioners argued that the threatened use of the Texas Habitual
Offender statute resulted in coerced pleas of guilty.2 17

The two defendants contended on appeal that they were
charged under the Texas Habitual Offender statute only after they
had refused to plead guilty to the unenhanced offenses during nego-
tiations with their prosecutors.2 1  The statute provides that
"[W]hoever shall have been three times convicted of a felony less
than capital shall on such third conviction be imprisoned for life in
the penitentiary. '2' Montgomery and Resendez characterized the
threatened usage of the habitual criminal statute to enhance their
sentences as prosecutorial vindictiveness for their election to exer-
cise the constitutional rights to plead not guilty and to demand a
jury trial.221'

The Fifth Circuit consolidated Montgomery's and Resendez's
appeals, rejected their argument, and affirmed the district court's
denial of requested relief.22' The court based its affirmance solely on
the Supreme Court decision of Bordenkircher v. Hayes.22 2 In Bor-
denkircher, the Supreme Court was confronted with the propriety
of using a similar habitual offender statute from Kentucky22 3 in

214. Id.
215. 568 F.2d 457 (5th Cir. Feb., 1978).
216. Id. at 458.
217. Id.
218. Id.
219. TEX. PENAL CODE ANN. art. 63 (repealed 1974).
220. Montgomery v. Estelle, 568 F.2d 457, 458 (5th Cir. Feb.. 1978).
221. Id.
222. Bordenkircher v. Hayes, 98 S. Ct. 663 (1978).
223. Id. at 665.
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the plea bargain process as a device to encourage a guilty plea to
an unenhanced charge. 224 The court approved the usage of an habit-
ual offender statute in the state plea bargaining process, and
claimed that there was no "element of punishment or retaliation so
long as the accused is free to accept or reject the prosecution's
offer. ,,225 In light of such unequivocal language, the Fifth Circuit was
compelled to dismiss the petitioners' appeal.12"

4. Bargaining with a Reserved Right of Appeal

In United States v. Lopez, 2
1
7 the defendant entered into an

agreement with the government whereby he would enter a plea of
nolo contendere based upon a stipulated statement of facts, but
would reserve his right to appeal in the event he was found guilty. 221

Lopez had been charged with willfully and knowingly imparting
false information concerning an alleged attempt to place a bomb on
a civil aircraft.229 The agreement entered into between Lopez and
government prosecutors was specifically approved by the district
court.2 "' The court accepted the nolo plea and adjudged Lopez guilty
on the basis of the stipulated facts. 2" Lopez and the government
jointly maintained that the procedure followed was "the most ap-
propriate way to have brought this cause before the district court
and before this court" in order to receive an expeditious and author-
itative determination of whether the stipulated facts constituted a
criminal offense. 232

However, the Fifth Circuit considered itself bound by precedent
and reiterated an earlier admonition2"  disproving, as a matter of
policy, "itihe practice of accepting pleas of guilty or nolo contend-
ere if they are coupled with agreements that the defendant may
nevertheless appeal on non-jurisdictional grounds." 2: The court fur-
ther stated that "a guilty or nolo contendere plea induced by a

224. Id.

225. Id. at 668.
226. Montgomery v. Estelle, 568 F.2d 457, 458 (5th Cir. Feb., 1978).
227. 571 F.2d 1345 (5th Cir. Apr., 1978).
228. Id. at 1346.
229. Id.
230. Id.
231. Id.
232. Id.
233. United States v. Sepe, 486 F.2d 1044, 1045 (5th Cir. 1973) (en banc). aff[ 474 F.2d

784 (5th Cir. 1973).
234. Id.
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court-approved promise that cannot be fulfilled . . .[is not] vol-
untary.":"5

5. Admissibility of Statements Made During Plea Bargaining

In United States v. Geders,2"' the defendant was involved in a
conspiracy to transport a substantial quantity of marijuana into the
United States.2 37 Geders and his co-conspirators were arrested
after they had flown a plane from Bogota, Colombia, to Tampa,
Florida.23 After his indictment, a meeting took place between
Geders and the federal prosecutors. At this meeting, Geders was
informed of his Miranda rights and told that government agents
wished to discuss his knowledge of an allegedly well known narco-
tics dealer. Geders was specifically told that the government did
not wish to discuss his pending case.2 9 Geders thereupon related to
federal investigators his part in the transportation of a shipment of
narcotics masterminded by the suspected narcotic smuggler.4 0

At trial, Geders raised the defense of entrapment and testified
in his own behalf.2 4' The government was permitted to cross-
examine Geders and to introduce rebuttal testimony concerning the
post-indictment statements made by Geders at his meeting with
federal prosecutors.2 1

2 The statements were introduced in order to
establish his predisposition to engage in narcotic-related activities,
and to attack his credibility as a witness .24 Geders vigorously ob-
jected to the government's use of the statements made by him on
the grounds that the information had been given during the early
stages of his plea bargaining process."'

The government maintained that Geders' statements at his
meeting with federal prosecutors were admissible because the state-
ments were not made in connection with nor relative to a plea or
an offer to plead guilty."' Also, the government argued that its
position was supported by the fact that no agreement was struck
with the defendant prior to the meeting as to the use of statements

235. United States v. Lopez, 571 F.2d 1345, 1346 (5th Cir. Apr., 1978).
236. 566 F.2d 1227 (5th Cir. Jan., 1978) (reh. granted).
237. Id. at 1228.
238. Id. at 1229.
239. Id.
240. Id.
241. Id.
242. Id.
243. Id.
244. Id. at 1230.
245. Id.
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made by him during that meeting.24

The Fifth Circuit eventually accepted the government's posi-
tion, overruling an earlier decision by a three judge panel.21 7 The
majority opinion in the earlier panel decision had relied primarily
upon the Fifth Circuit's decision in United States v. Herman." In
Herman, the court held that "[Sitatements are inadmissible if
made at any point during a discussion in which the defendant seeks
to obtain concessions from the government in return for a plea. ' '24

11

The earlier panel decision was adopted by the three dissenting
justices in Geders.2" The dissent explained that the rationale for its
liberal interpretation of when the plea bargaining process begins
was justified by its desire to encourage "free and candid discussion"
between the criminal defendant and representatives of the govern-
ment and to prevent the bargaining of pleas from becoming a "trap
for the unwary. '25

1 Quoting language in Herman, the dissent focused
upon what it perceived to be the appropriate congressional intent:
"We cannot ascribe to Congress any intention to sandbag an ac-
cused in his or her plea bargaining sessions. The government, as one
of the dancing partners, should not be able to lead its partner to a
trap door on the dance floor."' -"

B. Rule 11

Rule 11 of the Federal Rules of Criminal Procedure details pre-
cise procedures for the acceptance of guilty pleas2 -1:' to insure judicial
compliance with the constitutional requirement that pleas be volun-
tary. During the survey period the Fifth Circuit reviewed many
variations upon an oft-repeated theme-strict compliance. Sassoon
v. United States254 involved a defendant who had been convicted
upon a guilty plea of interstate transportation of forged bank
checks. Sassoon sought to have this guilty plea and sentence va-
cated pursuant to 28 U.S.C. § 2255, after he had first tendered a
guilty plea to two separate indictments charging him with a total
of nineteen counts. 255 The Fifth Circuit noted at the outset:

246. Id.
247. United States v. Geders, 566 F.2d 1227 (5th Cir. Jan., 1978).
248. 544 F.2d 791 (5th Cir. 1977).
249. Id. at 797.
250. United States v. Geders, 585 F.2d 1303, 1306 (5th Cir. Dec., 1978).
251. United States v. Geders, 566 F.2d 1227, 1230-31 (5th Cir. Jan., 1978).
252. Id. at 1230, quoting United States v. Herman, 544 F.2d 791. 798 (5th Cir. 1977).
253. FED. R. CRIM. P. 11.
254. 561 F.2d 1154 (5th Cir. Oct., 1977).
255. Id. at 1155.
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In the present case, the transcripts of Sassoon's arraignment and
sentencing are.totally devoid of any inquiry by the district court
to the appellant's understanding of the charges against him. No-
where in the transcripts is there any indication that the court
informed the appellant of the elements of the offense charged. 2"6

The court in Sassoon further noted that the plea proceedings
were "flawed" because the record failed to reflect whether the sent-
encing judge was "satisfied that there [was] a factual basis for the
plea," as required by Rule 11.31 The court also noted that it is in-
cumbent upon a trial judge to determine whether "the conduct
which defendant admits constitutes the offense charged." 5 ' There-
fore, the procedures of Rule 11 mandate that the judge develop the
factual basis for the plea on the record by having the accused de-
scribe the conduct that gave rise to the charge.

The most important points emphasized by the Fifth Circuit in
Sassoon were: (1) the court will review only the record made at the
time the plea is entered,"" (2) the trial court is not relieved of its
duty to personally address the defendant even though defendant's
counsel states in open court that he has thoroughly gone over the
charges with the defendant and that the defendant understands the
charges,21" and (3) one of the best ways to ensure a proper factual
basis in the record for the entry of a guilty plea is to elicit the
defendant's own version of the conduct which gave rise to the crimi-
nal charge.2 '

The practice of permitting a government attorney to address
the defendant in court with respect to the information required to
be imparted to a defendant is apparently somewhat common within
the Fifth Circuit. The appellate court rejected a trial court's accept-
ance of guilty pleas by this practice in many other cases brought
upon appeal.21

2

In Keel v. United States,6 3 the Fifth Circuit considered Rule
1l's mandate that the defendant be allowed to enter another plea
because the judge during sentencing erroneously informed peti-
tioner of the maximum sentence he could receive on a charge of

256. Id. at 1157-58.
257. Id. at 1158.
258. Id.
259. Id.
260. Id. at 1157-58.
261. Id. at 1158.
262. See, e.g., Coody v. United States, 570 F.2d 540 (5th Cir. Mar., 1978).
263. 572 F.2d 1135 (5th Cir. May, 1978).
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bank robbery. 64 The judge had informed the defendant that the
maximum sentence was forty-five years when in fact the crime car-
ries a maximum sentence of only twenty-five years. The case was
reversed and remanded even though the defendant's plea of guilty
to a charge of bank robbery had taken place in full compliance with
the procedures enumerated in Rule 11, except for the erroneous
sentence information." 5 The Fifth Circuit acknowledged that Keel
had been in no way prejudiced by the trial judge's erroneous state-
ment of the maximum sentence applicable to his crime."* Never-
theless, because the requirements of the rule mandate literal com-
pliance before a plea of guilty may be accepted by a trial judge, the
Fifth Circuit reversed, and held that petitioner would be allowed to
plead anew. 67

W.M.G.

V. DISCOVERY

A. Pretrial Discovery

Three main cases concerning a defendant's right to discovery
under Brady v. Maryland6 8 were decided during this year's survey
period: United States v. Anderson,"' United States v. Judon, 7

11 and
United States v. Brown. 7' Brady held that a prosecutor violates a
defendant's due process rights by suppression of evidence favorable
to the defendant if the evidence is material to the defendant's guilt
or punishment.27

United States v. Agurs2" outlined three areas recognized by the
Supreme Court as being subject to Brady analysis. Each has its own
standard of materiality that will determine reversal. The first area
is the knowing use of perjured testimony by the prosecution. A
conviction based upon perjured testimony is fundamentally unfair

264. Id. at 1137.
265. Id. at 1136.

266. Id.
267. Id. at 1137.
268. 373 U.S. 83 (1963).
269. 574 F.2d 1347 (5th Cir. June, 1978).
270. 567 F.2d 1289 (5th Cir. Feb., 1978).
271. 574 F.2d 1274 (5th Cir. June, 1978).
272. 373 U.S. 83, 87 (1963).
273. 427 U.S. 97 (1975).
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and must be set aside "if there is reasonable likelihood that the false
testimony could -have affected the judgment of the jury." '74 The
second area is pretrial requests for specific evidence. The applica-
tion of the materiality standard would demand a reversal if the
"suppressed evidence might have affected the outcome of the trial."
(emphasis added.) 75 The third area is when defense counsel makes
only a request for all exculpatory or Brady material or no request
at all. The duty to disclose exculpatory evidence arises from the
nature of the evidence in that the evidence tends to support the
defendant's claim of innocence or to mitigate his potential punish-
ment and serves to put the prosecution on notice of its duty to
produce.27" ' The third area presents the defendant with a significant
burden of proof in order to establish materiality: the omission must
have deprived the defendant of a fair trial,27 7 and the omitted evi-
dence must create a reasonable doubt where none existed before.2 7

It should be noted that the Fifth Circuit had previously recognized
a fourth Brady area in Garrison v. Maggio.7

1 The Garrison court
held that when the suppressed evidence is useful only for impeach-
ment, a reversal is mandated only if the evidence "probably would
have resulted in an acquittal. '" 2 s0 This standard is the same as that
adopted for motions for new trial based on newly discovered evi-
dence.2"'

Turning to the first of the right-to-discovery cases decided this
survey period by the Fifth Circuit, in U.S. v. Anderson, s2 the defen-
dant was convicted of conspiring to transport, sell, or receive stolen
vehicles. The thrust of the government's case was Anderson's know-
ing participation in the conspiracy, not any substantive violations
of the statute.2"3 The main discovery argument presented by the

274. Id. at 103.
275. Id. at 104.
276. Id. at 106. The function of a special request is to put the prosecution on notice of

its duty to produce.

277. Id. at 108.
278. Id. at 112.
279. 540 F.2d 1271 (5th Cir. 1976).
280. Id. at 1273-74.
281. Id. at 1274, citing FED. R. CraM. P. 33. See also United States v. Agurs, 427 U.S.

97. 111 (1975). This area of Brady was raised in United States v. Judon, 567 F.2d 1289 (5th
Cir. Feb., 1978). The Fifth Circuit held here that where the evidence goes to impeachment,
the nondisclosed evidence "must have a definite impact on the credibility of an important
prosecution witness in order for the nondisclosure to require reversal." It must be "crucial.
critical, highly significant" and have a "serious bearing on the fundamental fairness of the
trial." 567 F.2d at 1293.

282. 574 F.2d 1347 (5th Cir. June, 1978).
283. 574 F.2d at 1356, citing 18 U.S.C. §§ 1312, 1313 (1970).
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defendant involved an interview report" in which the government's
chief prosecution witness told the FBI that a certain vehicle named
in the indictment had not in fact been stolen. The testimony from
another government witness at trial contradicted a statement in the
report which indicated that a particular truck had been stolen.
Therefore, if the defendant had known of the contradictory state-
ment in the report, he could have used the statement to impeach
the credibility of the chief witness.2 '

In Anderson, defense counsel had filed a Motion for Discovery
and Inspection pursuant to Rule 16 of the Federal Rules of Criminal
Procedure. Although the court interpreted this request as a general
Brady request for all exculpatory material, the court chose to ana-
lyze the materiality of the suppressed evidence under the first Agurs
standard-the knowing use of perjured testimony,"" as the docu-
ment exposed inconsistent testimony as well as a general request for
exculpatory material and suppression of impeachment evidence.
The scope of the perjured testimony standard extends to the credi-
bility of important prosecutorial witnesses287 as well as to evidence
material to the trial's issues. The court stated that the first Agurs
standard did not include evidence tending to impeach any prosecu-
tion witness, but only those witnesses whose truthfulness and relia-
bility may well be determinative of guilt or innocence."" If the wit-
ness was truly significant, then the trial court must determine
whether a reasonable likelihood existed that there might have been
a different verdict 2 19 if the jury had known the truth.

The court held that the witness in controversy was not impor-
tant enough to merit reversal. The vehicle testified about was the
subject of only two of the twenty-three overt acts enumerated in the
indictment. Further, Anderson was charged only with knowing par-
ticipation in the conspiracy. Therefore, the conviction was af-
firmed. 20 The court noted that a different conclusion might have
been reached, had he been charged with a substantive violation of
the statute and the overt acts listed as counts in the indictment.

In United States v. Brown,29 ' the procedural aspects of the
Brady rule were raised on appeal. Brown was convicted of receiving

284. These reports are known as "FD-302" or as 302 for short.
285. Id. at 1352.
286. Id. at 1353-54.
287. Id. at 1355.
288. Id. at 1356.
289. Id.
290. Id. at 1357.
291. 574 F.2d 1274 (5th Cir. June, 1978).
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income that he failed to report on his income tax return. He based
his appeal partly on the ground that the trial court erred in failing
to compel the government to provide him with all the information
derived from the. Internal Revenue Service audit. Brown claimed
that this information would negate any conclusion that he received
an economic benefit from the unreported income." 2

The court stated that the information in the record was insuffi-
cient to determine whether the suppressed evidence was material.
The court applied the second Agurs standard for specific requests:
whether the evidence "might have affected" the trial's outcome.
Because the audit's contents were not made available to the trial
judge, the court concluded that it was impossible to determine the
information's materiality. The case was remanded to the trial court
for an in camera inspection of the documents to determine whether
the trial's outcome might be affected." 3

B. Trial Discovery

In United States v. Judon,9 4 defense counsel sought to compel
production of an FBI form, FD-302, under the Jencks Act. '" The
forms contained interviews of two witnesses to the defendant's
crime. Each report was written in the third person and contained
both a detailed account of a robbery and a description of the perpe-
trator. The trial judge made an in camera inspection of each docu-
ment but refused to require their production because he determined
that the FD-302 forms were not statements under the Jencks Act.2"6

The Jencks Act requires the government to produce any state-
ment made by a witness regarding the subject of his testimony. The
statement must be provided to defense counsel upon motion, after
the witness has testified on direct examination.97 "Statement" is
defined in two ways: first, a written statement made by the witness
and signed or adopted by him; second, any recording or transcrip-
tion of the statement that is both a substantially verbatim recital
and a contemporaneous recording."'

The guidelines for determining whether a given document is a

292. Id. at 1278.
293. Id. at 1278-79.
294. 567 F.2d 1289 (5th Cir. Feb., 1978).
295. Jencks Act 18 U.S.C. § 3500 (1970).
296. United States v. Judon, 567 F.2d 1289, 1291 (5th Cir. Feb., 1978). It is interesting

to note that the statements contained impeachment material as the witnesses identified
persons other than the defendant as the robber. Id.

297. Jencks Act 18 U.S.C. § 3500(b) (1970).
298. Id. § 3500(e).
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statement under the Jencks Act were provided in two Supreme
Court decisions, which were both styled Campbell v. United
States."' Campbell required the trial court to conduct a hearing
outside the jury's presence and to use extrinsic evidence to deter-
mine the document's status.300 The defendant need only raise the
issue of production under the Jencks Act to shift to the government
the burden to prove that the document does not fall within the
Jencks Act ambit.3' Campbell I also outlined several factors that
the trial court must consider to determine the issue: (1) whether
the government agent wrote down what the witness said at the
interview, (2) whether the witness read the statement to assure
himself it was correct, and (3) whether the statement was signed.
However, the Court stated that the signing of the statement was
not an essential requirement. If the witness did not adopt the state-
ment, the trial court must determine whether the document was a
substantially verbatim recital of an oral statement contempora-
neously recorded. 30 2

The Fifth Circuit in Judon held that a Campbell hearing is not
required unless there is some evidence before the trial court to
demonstrate that the witness approved or adopted the inter-
viewer's notes. There must either be some indication that the wit-
ness adopted the notes in the document itself, in the testimony of
the witness, or the defense counsel must elicit that information on
cross-examination . 03 The court made it clear that the statements
of the witness were not controlling; rather, the court must call the
interviewing agents to determine the extent vel non of the adoption
by the witness, or the court must examine the document to deter-
mine if it meets the Jencks Act requirements. 304 Judon was re-
manded to the trial court for that determination.30

1

VI. INTERIM JURY SERVICE

During the current symposium period, the Fifth Circuit de-

299. 373 U.S. 487 (1963); 365 U.S. 85 (1961).
300. Campbell v. United States, 365 U.S. 85, 92-93 (1961).
301. Id. at 95-96.
302. Id. at 93-94.
303. United States v. Judon, 567 F.2d 1288, 1292 (5th Cir. Feb., 1978).
304. Id. at 1293.
305. The same conclusion was reached in United States v. Sink, 575 F.2d 485 (5th Cir.

June, 1978); United States v. Beasley, 563 F.2d 1225 (5th Cir. Dec., 1977). Beasley was
concerned with a tape recording made by a government witness. The case was remanded to
determine whether the tapes were Jencks Act statements and what effect that material might
have had on the trial's conduct as a whole. Id.
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cided five cases from the Corpus Christi division of the Southern
District of Texas, on the issue of interim jury service. Interim jury
service is jury service on another case, which occurs between the
jury selection and the defendant's trial. The first case, United
States v. Mutchler30

1 arose when nine of the twelve jurors selected
for Mutchler's trial sat on one or more cases similar to Mutchler's
between the time of their selection as jurors and Mutchler's trial.
One of the interim juror cases involved the same prosecutor and
government witness that participated in Mutchler's trial."37 All the
intervening cases involved similar factual situations (border
searches for marijuana), similar jury instructions, and similar ver-
dicts (guilty).3 5 The interim jury problem arises in areas that, like
Corpus Christi, have a relatively small number of potential jurors
and a high crime rate in one type of crime, such as narcotics traffick-
ing.

The circuit court stated that preemptory challenges were
extremely important to assure a fair and impartial jury but that
preemptory challenges were worthless if defendant's counsel were
not given the opportunity to gain the necessary information upon
which to base that challenge. Prior jury service is a suitable topic
for voir dire examination,3 9 which often yields inferences of bias and
prejudice that would justify the use of the preemptory challenge.
The court reasoned that to permit a selected juror to serve on a
similar case prior to defendant's trial would render worthless the
previous voir dire examination and preemptory challenges because
there could be no informed exercise of preemptory challenges under
the circumstances. The trial court had attempted to correct the
problem by questioning the jurors collectively about the effect of the
interim jury service on their ability to reach an impartial verdict.
However, the court reasoned that "yesterday's truths cannot survive
nine days of similar trial experience and be resuscitated by an at-
tempted collective sanitization."310

306. 559 F.2d 955 (5th Cir. Sept., 1977).
307. Id. at 957. Mutchler's case had already been remanded to the trial court for failing

to allow defendant's counsel an opportunity to "develop the nature and extent of the prior
jury service" of the jury panel in narcotics cases. All five cases, incidentally, came up on
appeal from Judge Owen Cox's court, the Southern District of Texas. Apparently Judge Cox,
besides having police in his district with highly developed offactory nerves, see Survey-
Criminal Law and Procedure, 9 TEx. TacH L. REv. 1013 (1978), has a very small pool of
qualified jurors to draw from.

308. United States v. Mutchler, 559 F.2d 953 (5th Cir. Sept., 1977).
309. Id. at 958, citing United States v. Ochoa, 543 F.2d 564 (5th Cir. 1976); United

States v. Montelongo, 507 F.2d 639 (5th Cir. 1975).
310. United States v. Mutchler, 559 F.2d 955, 959 (5th Cir. Sept., 1977). The collective

sanitization refers to the trial court's questioning of the selected panel to determine bias and
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The circuit court ruled that absent a showing of "overwhelming
administrative impracticality in a particular court," once counsel
for both sides have exhausted their preemptory challenges, the
selected jury must not sit on a similar case or a case with the same
witnesses prior to their selected trial. The court recognized that
prior jury service was unavoidable in a city with a small population
in comparison with the volume of federal narcotics prosecutions and
stated that its opinion was not a condemnation of prior service.
Rather, the decision required the court to provide defense counsel
with a voir dire description of jury service that would be accurate
through commencement of trial."' Mutchler's case was remanded
for a new trial.

The court in United States v. Jefferson12 held that interim jury
service in similar cases is a suitable ground for a challenge for cause.
The Jefferson ruling arose when Jefferson's jury was selected on
December 1, 1975, and instructed to return for trial on January 19,
1976. Defense counsel did not request a voir dire examination on
prior jury service during the selection process nor did counsel pre-
emptorily challenge any juror because of prior jury service. At the
trial, however, counsel requested further voir dire by the trial court
on the question of interim jury service. The request was denied.' 3

The Fifth Circuit held that it was reversible error to deny the timely
request.

The holding in Jefferson was based on the Mutchler rationale
that the trial court should have granted Mutchler's motion to quash
the jury panel because of interim jury service, such motion being the
equivalent to a challenge for cause.3"4 Further, the court reasoned
that the Mutchler remedy was a prohibition against interim jury
service in similar cases that did not turn on the availability of pre-
emptory challenges. The irrelevancy of the availability of preemp-
tory challenges implies that a challenge for cause is at stake. The
Mutchler holding was more significant than merely to provide de-
fense counsel with the basis to make an informed preemptory chal-
lenge because interim jury service creates a "heightened danger of
prejudice" to the defendant which is even greater with similar offen-
ses or witnesses." 5 Therefore, the Fifth Circuit held that the trial

prejudice because of the interim service. Id. at 958.
311. Id. at 959-60.
312. 569 F.2d 260 (5th Cir. Mar., 1978).
313. Id. at 262.
314. Id. The trial court claimed that the information was available in the clerk's office.

315. Id.
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court should have granted the defense counsel's request for a further
voir dire examination of the panel and dismissed for cause any juror
serving on another panel between selection and trial .31

In United States v. Price,3
1
7 the Mutchler rationale was ex-

tended further to include extensive delays between jury selection
and trial.38 Forty-nine days elapsed between jury selection and trial
in the case of defendant Mireles and forty-three days in the case of
Price. 319 Defense counsel challenged the venire because of the likeli-
hood of the selected panel's interim jury service. The objection was
raised again prior to commencement of trial30 but was denied. The
government contended that the interim jury service issue was
waived if the defendant failed to timely object as required by the
provisions of the Jury Selection and Service Act of 196832' regarding
preservation of error involving the impaneling of juries. However,
the circuit court held that the Act did not apply either to voir dire
of the jury or to the issue of interim jury service. 32 2 Thus, the defen-
dant need not comply with the Act and the objection to the panel
was timely.2 3

Regarding the merits of the defendant's claim in Price, the
circuit court stated that countless events could occur during the
long delay between selection and trial that could have a significant
impact on the jury's preconceptions and that could make worthless
the prior exercise of preemptory challenges. Because these events

316. Id. at 263. The court held, further, that referring defense counsel to the clerk's files
did not afford counsel sufficient information about the nature of the interim jury service,
whether it had been for the same offense, or involved the same government witnesses or the
same legal defense. Id.

317. 573 F.2d 356 (5th Cir. May, 1978).
318. Id. at 363.
319. The appeals of both Price and Mireles were consolidated because of the similarity

of the issue.
320. Id. at 358-59. In Price's case, the judge has promised defendant the opportunity

to perfect the record on interim jury service prior to the commencement of testimony. Such
opportunity was denied later, because of the allegation's tardiness, the lack of a written
motion, and the presence of the clerk's records to substantiate defendant's claim. Id.

321. The Jury Selection and Service Act of 1968, 28 U.S.C. §§ 1861-1869 (1978). Briefly,
the Act is designed to assure a random selection of grand and petit jury panels from a fair
cross section of the community, and prohibit discrimination by race, religion, sex, or national
origin in panel selection. Under the Act, a challenge to the panel must be made prior to voir
dire examination or within seven days after the discovery of a statutory default. 28 U.S.C. §
1867(a), (d), (e) (1978).

322. United States v. Price, 573 F.2d 356, 360-61 (5th Cir. May, 1978).
323. Id. at 361. See also United States v. Eldridge, 569 F.2d 319 (5th Cir. Mar., 1978),

where the court held that the issue of interim jury service was waived when defendant
failed to object to the jury panel at the commencement of the trial. United States v. Eldridge,
569 F.2d 319, 320 (5th Cir. Mar., 1978).
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were exactly what Mutchler was designed to protect against, the
Mutchler holding was given equal effect in cases of extensive delay
between jury selection and trial. 3 4 The Fifth Circuit held that the
trial judge is obligated to conduct a supplemental voir dire after any
significant delay between jury selection and trial commencement in
order to determine whether any events have occurred that might
have an effect on a juror's preconceptions of the case at bar or might
give rise to a preemptory challenge. Additional challenges should be
provided 35 depending on the facts of each case.

The four cases decided under the Mutchler rationale are limited
only to cases involving interim jury service and significant delay
between selection and trial. In Garza, the Fifth Circuit refused to
extend the Mutchler holding to cases of jury service on other panels
prior to selection in the instant case. 32 The court considered it well-
settled that prior jury service even in the same term of court was
insufficient to support a challenge for cause; rather, specific evi-
dence of bias must be shown. 327 There is no recognized concept of
"implied bias" from jury service on similar cases in the same term
in the Fifth Circuit.

This distinction recognized a significant difference between
prior service and interim service. The latter is closer in time and,
therefore, creates the "heightened danger of prejudice" that be-
comes more acute if the offenses are similar or the witnesses are the
same.328 Additional factors that make interim service more danger-
ous to the defendant include the presence of the same prosecutorial
team and similar verdicts.32 ' However, if these factors were also
present in a question of prior jury service, this sufficient additional
evidence could justify a challenge for cause. Prior jury service alone
is insufficient, but the showing of the above factors may be evidence
of juror bias.

VII. PREJUDICIAL PUBLIcrrY

The Fifth Circuit decided two cases, United States v.
Williams 330 and United States v. Herring,331 concerning the effects

324. United States v. Price, 573 F.2d 356, 364 (5th Cir. May, 1978).
325. Id. at 364.
326. United States v. Garza, 574 F.2d 298 (5th Cir. June, 1978).
327. Id. at 302-03 n.6, citing United States v. Riebschlaeger, 528 F.2d 1031 (5th Cir.

1976).
328. United States v. Jefferson, 569 F.2d 260, 262 (5th Cir. Mar., 1978).
329. United States v. Mutchler, 559 F.2d 955, 957 (5th Cir. Sept., 1977).
330. 568 F.2d 464 (5th Cir. Feb., 1978).
331. 568 F.2d 1099 (5th Cir. Mar., 1978).
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of prejudicial publicity occurring during the course of a trial. Each
case was decided within three days of the other by different panels
who reached their conclusions by different analyses. Neither case
was decided with reference to the other. In spite of the potential for
contradictory rationales and analytical confusion, the two holdings
can be reconciled if Williams is discussed for its due process analysis
and Herring for its remedial guidelines.

In Williams, a Georgia deputy sheriff was convicted of violating
the civil rights of a 56-year-old illiterate maintenance man by beat-
ing him. On the third day of his trial, the court became aware of a
newscast 332 that stated that the defendant's first conviction had
been overturned because of "erroneous testimony. 3 33 Although the
jury had been admonished neither to read nor view anything con-
cerning the trial, the trial court polled each juror and found that two
jurors had seen the newscast and had learned of the previous trial. 3
Defendant's motion for a mistrial, however, was overruled.

In reversing the defendant's conviction, the Fifth Circuit classi-
fied prejudicial publicity into two types: publicity occurring during
the course of the trial, and publicity occurring before trial. Occa-
sionally, the two classes overlap and produce media circuses.3

3 The
court carefully noted that the principles applicable to pretrial pub-
licity cases should not be applied to cases in which the publicity
occurs during the tria3 38 because of the possibility for greater preju-
dice arising from publicity during the trial.3 Moreover, if the pub-
licity occurs before the trial, it can be alleviated by a change of
venue or a continuance. If the problem arises during trial, however,

332. United States v. Williams, 568 F.2d 464, 465-66 (5th Cir. Feb., 1978). The newscast
was characterized as a "straight" newscast, that is, devoid of any editorializing or commen-
tary. Id. at 466 n.1.

333. Id. at 466.
334. Id. It is, of course, improper to introduce evidence of the results of any prior trial

of a defendant.
335. See, e.g., Sheppard v. Maxwell, 384 U.S. 333 (1966); Estes v. Texas, 381 U.S. 532

(1965). Sheppard sets out various techniques for dealing with the massive pretrial publicity
that caused one judge to characterize the Sheppard trial as a "Roman Holiday." 384 U.S. at
356. The techniques include limiting press presence in the courtroom by limiting the news-
man's numbers and their use of court facilities, insulating the witnesses and controlling the
release of information by the court officers, etc. Id. at 358-59.

Estes stands for the proposition that the defendant need not prove actual prejudice
arising from the pretrial publicity. Pretrial publicity involves such a high probability of
prejudice that it is inherently lacking in due process. 381 U.S. at 542-43.

336. United States v. Williams, 568 F.2d 464, 468 (5th Cir. Feb., 1978).
337. Id. A juror is more likely to remember a newscast viewed during the trial because

of his personal involvement in the case.
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the judge must immediately determine whether a fair trial is possi-
ble at all.

The precise constitutional limits of prejudicial publicity occur-
ring during trial have never been delineated. The only case cited by
the Fifth Circuit regarding publicity occurring during trial was
Marshall v. United States. 3 38 In Marshall, the trial court had denied
the government's attempt to introduce evidence of the defendant's
prior convictions because it was too prejudicial, but seven jurors
learned of the convictions from newspaper accounts '.3 The Supreme
Court held that prejudice to the defendant is likely to be equally as
great whether the jury learned of the evidence from the prosecutor
or from the newspaper.340 Therefore, the case was reversed and ex-
plicitly limited in effect to the lower federal courts as an exercise of
the Supreme Court's supervisory power.34' The Marshall decision
was later upheld in Murphy v. Florida,342 in which the Supreme
Court again refused to extend the Marshall rationale to the states.

The Fifth Circuit in Williams adopted the Marshall test that
jurors who learn of the defendant's prior record from the news
media are presumed to be prejudiced.3 3 The court stated, however,
that reversal was not necessary in every case where the jury learns
of inadmissible evidence from the media. Not only must the court
consider the contents of the news account, but the pervasiveness of
the news account as well must be considered. The court deemed it
critical that the information contained in the newscast was both
highly prejudicial and highly probative of guilt. 44 The court was
"hard pressed" to think of any information more incriminating than
to allow the jury to learn of the defendant's previous conviction for
the same offense. 345 Therefore, statements by jurors that they would
disregard the newscast were not controlling, and the prejudice could
not be corrected by the court's standard admonition.

The second case during the survey period concerning prejudi-
cial publicity was United States v. Herring.31 Herring had been a
road manager for a rock and roll band, the Allman Brothers. After
Herring's indictment for violating federal narcotics laws, Gregg All-

338. 360 U.S. 310 (1959).
339. Id. at 311-12.
340. Id. at 312-13.
341. Id. at 313.
342. 421 U.S. 794 (1975).
343. United States v. Williams, 568 F.2d 464, 469 (5th Cir. Feb., 1978).
344. Id. at 470-71.
345. Id. at 471.
346. 568 F.2d 1099 (5th Cir. Mar., 1978).
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man, the band's famous leader,347 agreed to testify at Herring's trial
in return for his own immunity from prosecution.348 Mr. Allman's
testimony proved highly damaging to the defendant. 49 The day
after his testimony, the local newspaper ran a front page headline
"ALLMAN UNDER HEAVY GUARD" and an article detailing
death threats made on Allman's life. Defense counsel requested the
court to question each juror to determine whether the article had
had any prejudicial effect and to declare a mistrial should evidence
of prejudice to the defendant arise.3 50 The request was denied on
grounds that the judge's pretrial instructions had been sufficient
and that the newspaper story was not sufficient to cause a
mistrial."'

On appeal, the circuit court focused its analysis on four factual
points. First, the publicity occurred just prior to the presentation of
the defendant's case-a critical juncture. Second, it was impossible
to overlook the possibility of prejudice arising from the incident
because the threats on Allman's life could be closely attributed to
retaliation by the defendant for Allman's damaging testimony.
Third, as the jury was not sequestered, it was unlikely that at least
one juror had not seen the article. Fourth, defense counsel moved
immediately for a voir dire examination of the panel and for a
mistrial if the voir dire yielded evidence of prejudice.3 5 The court
noted that the publicity in this case was not so pervasive as to
amount to a media judgment of the defendant's guilt and, thus, a
violation of the due process clause. 33

Although the Herring facts did not warrant a "full-blown due
process analysis," the court was not precluded from creating a pre-
sumption of prejudice for appellate purposes. The presumption was
required because of the trial court's refusal to voir dire the jury
about the publicity after it was requested to do so by defense coun-
sel. Without the voir dire, the record contained nothing to indicate
that the defendant had been prejudiced. 354

347. Mr. Allman is not only nationally known for his musical talent, but also for his
marriage to Cher, a television personality with a talent for attracting considerable publicity.

348. 568 F.2d at 1100.
349. Id. at 1101.
350. Id. at 1102.
351. Id. The pretrial instructions consisted of admonishing the jury not to "have contact

with anybody about this case." Id. at 1101.
352. Id. at 1103.
353. Id.
354. ABA STANDARDS RELATING TO FAIR TIAL AND FREE PRESS, § 3.5(f) (1968).

If it is determined that material disseminated during the trial goes beyond the
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The court adopted the standards of the American Bar Associa-
tion for handling potentially prejudicial publicity .35 The standards
call for a two-step procedure. The first step requires the trial court
to determine whether the matter is prejudicial, which also involves
a two-step procedure: First, the trial court must examine the dis-
seminated material to determine whether the material is outside the
record and whether it creates possible prejudice to the parties. Var-
ious factors to be considered include the nature of any defense
raised, the timing of the publicity, and the speculation in the mate-
rial on the defendant's guilt or innocence. Second, the trial court
must determine the likelihood that the publicity reached the jury.
Relevant factors would include whether the jury was sequestered,
the manner in which the material was published and the nature of
the judge's pretrial instructions."'

If the trial court found that the matter was prejudicial, then the
court must proceed to the second step-a voir dire examination of
each juror to determine whether they have been exposed to the
publicity and to determine the effect of the publicity on each juror's
impartiality.325 The trial court's voir dire examination of the jury is
discretionary unless requested by either party. In addition, the voir
dire must be as neutral as possible and limited, initially, to the
actual exposure of the juror to the publicity. In the event of actual
exposure, the questioning then must elicit the exposure's effect on
the juror's ability to reach an impartial verdict. The results of the
questioning would dictate whether to proceed or to grant a new
trial.358 The Fifth Circuit noted that a juror's assurances of impar-
tiality cannot always be dispositive.355

The circuit court did not decide whether Herring had been
deprived of his constitutional right to a fair trial. As in Williams,
the court acted only in a supervisory capacity 30 and stated that
the publicity in Herring did not merit a full due process analysis.

record of which the case is to be submitted to the jury and raises serious questions
of possible prejudice, the court may on its own motion or shall on motion of either
party question each juror, out of the presence of the others, about his exposure to
that material. The examination shall take place in the presence of counsel, and an
accurate record of the examination shall be kept.

ABA STANDARDS RELATING TO FAIR TRIAL AND FREE PRESS, § 3.5(f) (1968).
355. United States v. Herring, 568 F.2d 1099, 1103-04 (5th Cir. Mar., 1978).
356. Id. at 1104-05.
357. Id. at 1105.
358. Id.
359. Id. at n.15.
360. Id. at 1103-04.

[Vol. 10:749



CRIMINAL LA W

Further, in the event of habeas corpus appeal, the court may not
wish to dictate to the state courts the specific procedures adopted
in the federal courts.

Superficially, Williams and Herring are contradictory. Under
the Williams test, which requires the publicity to be both inadmiss-
able and highly probative of guilt, Herring's conviction would have
been affirmed .36

However, because each case dealt with a different type of pub-
licity, the test for prejudice can be formulated accordingly: If pub-
licity arises during the course of a trial, the trial judge must follow
the Herring procedure to determine the extent, effect, and nature
of the publicity.362 If there is substantial likelihood that the material
reached the jury, the judge must conduct a voir dire examination
of each juror to determine the effect of the publicity on the juror's
ability to render an impartial verdict. Should the evidence be both
inadmissible and highly probative of guilt (the Williams test), the
juror is presumed to be prejudiced and the government faces a stiff
burden of proving no prejudice beyond a reasonable doubt. 33 This
presumption is not raised if the publicity merely raises serious ques-
tions of prejudice. However, it should be noted that the juror's pro-
testations of impartiality are not dispositive in either case. :"4 Other
factual circumstances must be considered. In this light, the seeming
contradictions of Herring and Williams can be resolved.

VIII. VERDICT

In Sincox v. United States,3 1 the Fifth Circuit examined a de-
fendant's right to a unanimous verdict in a federal criminal action.
Sincox was found guilty of obstruction of justice. Upon polling the
jury, one juror responded to questioning whether the verdict was his,
"Yes. With reasonable doubt. "No objection or question of any kind
was raised in the trial court by defense counsel although the defen-
dant, at trial and for several months thereafter, demanded that
counsel appeal the issue.36 In a habeas corpus action, defendant's

361. Though the evidence of the threat on Allman's life would be inadmissible because
of its highly prejudicial nature, it would not be probative of guilt because of the lack of proof
of Herring's complicity. The threat merely raises serious questions of prejudice.

362. Id. at 1104-05.
363. United States v. Williams, 568 F.2d 464, 470-71 (5th Cir. Feb., 1978).
364. United States v. Herring, 568 F.2d 1099, 1105 n.15 (5th Cir. Mar., 1978).
365. 571 F.2d 876 (5th Cir. Apr., 1978).
366. Id. at 877.
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trial counsel stated that his failure to object to the juror's answer
was based on his ignorance of the law. His failure to appeal was
predicated on his lack of an objection in the trial court and the
futility of an appeal.367

The first issue on appeal was the effect of the less-than-
unanimous verdict in the absence of an exception. The trial court
had concluded that the defendant's right to a unanimous verdict
was a statutory one 3

11 because of two Supreme Court decisions,
Johnson v. Louisiana3" and Apodaca v. Oregon.370 Therefore, the
trial court held that the error was waived because of the lack of a
timely objection. 7 ' The Fifth Circuit noted, however, that both
Apodaca and Johnson were based on the proposition that the right
to a unanimous verdict was not based on the due process clause of
the fifth amendment, and, therefore, not applicable to the states
through the fourteenth. Justice Douglas, in his dissenting opinion
in Johnson, made it clear that the right to a unanimous verdict was
a sixth amendment issue372 clearly binding on the federal courts.
Further, the Fifth Circuit noted that a previous Fifth Circuit case,
United States v. Gibson,373 had held that a federal criminal defen-
dant had a constitutionally based [sixth amendment] right to a
unanimous jury verdict that was deemed so fundamental that it
could not be waived.3 74

The second issue in Sincox concerned the availability of relief
under the habeas corpus action.-The federal statute mandates that
the judge either discharge the jury, or send it back for more delibera-
tions when less than a unanimous verdict is reached.3 7 There is no
other alternative. To place this duty on the trial judge is not unrea-
sonable because he is in the best position to know and to understand
the nature of the juror's reply. Further, the failure of a jury to return
a unanimous verdict involves a fundamental right under the
Johnson v. Zerbst doctrine376 as opposed to a strategical and tactical

367. Id.
368. Id. at 878, citing FED. R. CaM. P. 31(a).
369. 406 U.S. 356 (1972).
370. 406 U.S. 404 (1972). Both Apodaca and Johnson held that the right to a unanimous

verdict was not a Fifth Amendment due process right applicable to the states through the
Fourteenth Amendment.

371. Sincox v. United States, 571 F.2d 876, 879 (5th Cir. Apr., 1978).
372. 406 U.S. 356, 383 (1972), citing FED. R. CRiM. P. 31(a).
373. Johnson v. Louisiana, 553 F.2d 455 (5th Cir. 1977).
374. Id. at 456 n.4.
375. Sincox v. United States, 571 F.2d 876, 878 (5th Cir. Apr., 1978).
376. 304 U.S. 458 (1938). This case defines the prerequisites to a knowing and intelligent

waiver of a fundamental right.
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error that requires an objection for appellate review. Therefore,
counsel's failure to object did not preclude appellate considera-
tion. 337 The circuit court applied the Wainwright v. Sykes " test for
collateral review, which requires the attack on the conviction to fail
unless the defendant proves that he was prejudiced by the error and
that the counsel's error may be excused for cause. Because the lack
of a unanimous verdict is a denial of a fundamental right, prejudice
was easily found by the Fifth Circuit. However, it was difficult to
determine that the defense counsel's admitted "inexcusable neg-
lect ' '378 amounted to an excuse for cause. The court equated the
term "cause" with "prevention of a miscarriage of justice." ' " Sin-
cox had been denied both the effective assistance of counsel for
his appeal at a critical stage of the proceeding and the right to
appeal. This was a sufficient showing of cause to justify a reversal.

The Supreme Court in Wainwright v. Sykes 3' had deliberately
refrained from giving a precise definition of "cause." Excuse for
cause was defined only as having a narrower meaning than a know-
ing and deliberate waiver of a constitutional right.32 This definition
of "cause" would appear to be diametrically opposed to Sincox's
counsel's inexcusable neglect, but the Supreme Court, however, fo-
cused its inquiry on the policy behind requiring a contemporaneous
objection. The objection serves to put the trial judge on notice about
the error in a situation when the facts have just occurred and when
his recollection is freshest. 3 3 In Sincox, however, the trial judge was
aware of the error in the juror's answer because he was conducting
the poll himself. Thus, there was no need for requiring a contempor-
aneous objection by the defense counsel because "the practical ne-
cessity of inviting an irregularity to the attention of the court [was]
not present. ' 34 Therefore, in Sincox, the policy behind Wainwright
was best served by equating excuse for cause with inexcusable neg-
lect amounting to denial of the effective assistance of counsel.

IX. DOUBLE JEOPARDY

The Fifth Circuit decided a number of double jeopardy cases.

377. Estelle v. Williams, 425 U.S. 501 (1976).
378. 97 S. Ct. 2497 (1977).
379. Sincox v. United States, 571 F.2d 876, 877 (5th Cir. Apr., 1978).
380. Id. at 880.
381. Wainwright v. Sykes, 97 S. Ct. 2497, 2507 (1977).
382. Id.
383. Id.
384. Sincox v. United States, 571 F.2d 876, 878-79 (5th Cir. Apr., 1978).
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Most of these decisions add little to the state of the law and will be
discussed primarily in digest style. Greater amplification will be
given to those cases regarding changes in underlying principles, with
special attention being given to those principles affected by recent
Supreme Court decisions. 385

A. The Abney Doctrine

In two cases, the Fifth Circuit held that the denial of a defen-
dant's motion to dismiss the indictment on double jeopardy grounds
fell within the collateral order exception to the final judgment rule
and, thus, was an appealable final decision .31 By this ruling, the
Fifth Circuit adopted the Supreme Court's holding in Abney v.
United States.38 7 The Abney collateral order exception involves the
following three considerations: First, the denial of a defendant's
motion to dismiss constitutes a complete, formal, and final rejection
of the double jeopardy claim. The defendant has no other recourse
in the district court and the denial is a fully consummated deci-
sion. 38

1 Second, the nature of the double jeopardy claim is indepen-
dent of the criminal trial's principal issue-the defendant's guilt or
innocence. The determination of the double jeopardy claim has no
bearing on the merits of the criminal charge.389 Finally, the defen-
dant's rights conferred under the double jeopardy clause are post-
poned until after sentencing. The double jeopardy clause protects
against more than only double punishment; "[i]t is a guarantee
against being twice put to trial for the same offense. ' 39 0 The double
jeopardy clause focuses on the risk of conviction, thus it protects an
individual from the expense and embarrassment of a second trial.
The interests are independent from the validity or propriety of a
second conviction. 9

B. Manifest Necessity

In United States v. Evers"2 and United States v. Starling 3 the

385. See Arizona v. Washington, 98 S. Ct. 824 (1978); United States v. Wheeler, 98 S.

Ct. 1079 (1978); Burks v. United States, 98 S. Ct. 2141 (1978); Greene v. Massey, 98 S. Ct.
2151 (1978); Sanabria v. United States, 98 S. Ct. 2170 (1978); Crist v. Bretz, 98 S. Ct. 2156
(1978); Swisher v. Brady, 98 S. Ct. 2699 (1978); United States v. Scott, 98 S. Ct. 2187 (1978).

386. United States v. Evers, 569 F.2d 876 (5th Cir. Mar., 1978); United States v. Smith,
574 F.2d 308 (5th Cir. June, 1978).

387. 431 U.S. 651 (1977).
388. Id. at 659.
389. Id. at 659-60.
390. Id. at 661.
391. Id.
392. 569 F.2d 876 (5th Cir. Mar., 1978).
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Fifth Circuit considered the requirement that a defendant cannot
be retried after a mistrial, absent a manifest necessity for that dis-
missal.3 4 In Starling, the jury foreman sent a note to the trial judge
stating that some of the jurors had had a conversation with the
defendant. The court neither conducted a voir dire examination of
each juror nor heard argument from either counsel; rather, the judge
summarily dismissed the jury and declared a mistrial. ' No other
alternatives were considered by the court. The Fifth Circuit held
that the court had no basis for granting a mistrial because it had
failed to conduct a voir dire examination of the jury to determine
the extent of the prejudice arising from the conversation.' The
district court must have a sufficient basis to conclude that it is
impossible for the jury to act impartially. In Starling there was no
such basis; therefore, there was no manifest necessity for dismissal,
and a new trial was barred. 3

1

In Evers, a government witness responded to a question on
cross-examination with an answer that was both outside the record
and prejudicial. The defense counsel initially moved for a mistrial.
Although counsel later unequivocally withdrew the motion, the trial
court nevertheless declared a mistrial. 38 There is a distinction be-
tween mistrials granted at the request of the defendant and those
granted sua sponte by the court. 3

1
0 In the absence of a defense mo-

tion, there must be a manifest necessity for the mistrial or a new
trial is prohibited. 00 The court must balance the defendant's right
to complete his trial with the chosen panel against the public's right
to fair trials and just judgments.' The Fifth Circuit held that the
proper remedy for prejudicial remarks of a witness is curative in-
structions, not a mistrial.4 ' Although it is not an abuse of discretion
to declare a mistrial solely because another alternative exists, the
trial judge must analyze all the factors present and exercise his
discretion upon that analysis.0 3 In Evers, the defendant vehemently

393. 571 F.2d 934 (5th Cir. Apr., 1978).
394. United States v. Perez, 22 U.S. (9 Wheat.) 579 (1824).
395. United States v. Starling, 571 F.2d 934, 936-37 (5th Cir. Apr., 1978).
396. Id. at 940.
397. Id. at 940-41.
398. United States v. Evers, 569 F.2d 876, 877-78 (5th Cir. Mar., 1978).
399. Id. See also United States v. Starling, 571 F.2d 934, 937 n.2 (5th Cir. Apr., 1978).
400. United States v. Starling, 571 F.2d 934, 937 (5th Cir. Apr., 1978); United States

v. Evers, 569 F.2d 876, 880 (5th Cir. Mar., 1978).
401. United States v. Starling, 571 F.2d 934, 938 (5th Cir. Apr., 1978).
402. United States v. Evers, 569 F.2d 876, 879 (5th Cir. Mar., 1978).
403. Id.
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objected to the mistrial although it was for his benefit. Defense
counsel was willing to waive the prejudicial remark on appeal.
Therefore, no interest of the defendant was protected by the mistrial
and the new indictment was dismissed. 40 4

C. Dual Sovereignty

In United States v. Martin,0 Martin was convicted of conspir-
acy to smuggle marijuana into the United States from the Bahamas.
He had been previously convicted in the Bahamas for conspiracy to
export marijuana from the Bahamas, and for possession of mari-
juana. Both convictions were based upon the same set of facts; thus,
on appeal Martin contended that the United States conviction was
barred by the double jeopardy clause because of the previous Ba-
hamiam convictions. 40 6

The Fifth Circuit held that two basic requirements must be met
to successfully advocate a double jeopardy claim. First, both courts
must derive their authority and jurisdiction from the same sover-
eign. Second, both trials must be for the same offense. The court
stated that the Bahamas and the United States were obviously not
the same sovereign. The Bahamas are an independent common-
wealth. Furthermore, possession and conspiracy to export mari-
juana from the Bahamas were not the same offenses as conspiracy
to import the drug into the United States.40 7

Relying on Supreme Court authority,40 8 the appellant argued
that the Bahamas and the United States should be treated as the
same sovereign because of their concentrated efforts to arrest him.
However, the Fifth Circuit found it unnecessary to decide if differ-
ent national sovereigns could ever be considered the same sovereign
for double jeopardy purposes because there was no cooperative pro-
secutorial effort. No United States agent participated in the arrest
nor contributed in any substantial way to the conviction in the
Bahamas.0 9 The court further held that the Constitution simply
does not recognize the concept of international double jeopardy. 10

404. Id. at 880. See also United States v. Smith, 574 F.2d 308 (5th Cir. June, 1978).
405. 574 F.2d 1359 (5th Cir. June, 1978).
406. Id. at 1359.
407. Id. at 1360.
408. Bartkus v. Illinois, 359 U.S. 121 (1959). Here, the Supreme Court held that if the

cooperation was such that the state was a mere tool of the federal authorities, they might be
considered the same soverign for double jeopardy purposes.

409. United States v. Martin, 574 F.2d 1359, 1360 (5th Cir. June, 1978).
410. 574 F.2d at 1361. Martin also contended that the U.S. prosecution violated the

Justice Department Petite policy against second prosecutions for the same offense. But the
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D. Same Offense

In United States v. Smith,41' the defendant had a 1977 convic-
tion for conspiracy and possession of marijuana with intent to dis-
tribute the drug. He was later indicted for racketeering and conspir-
acy to conduct racketeering." Because five of the seventy-two overt
acts listed in the second indictment supported the earlier convic-
tion, the defendant argued that the second prosecution was barred
on double jeopardy grounds.

The Fifth Circuit stated that the double jeopardy clause gives
rise to three protections: a second prosecution for the same offense
after acquittal, a second prosecution after conviction, and multiple
punishments for the same offense.413 To determine if two offenses
are the same, each must be scrutinized to determine whether an
offense requires proof of an additional fact not required by the other
offense. There may be a substantial overlap of the proof of each
crime.4"4 The court examined the defendant's same offense argu-
ment and found that the two indictments revealed dissimilitude.

In order to prove the substantive crime of racketeering with
which the defendant was charged, the government was required to
prove the existence of an enterprise, its effect on interstate com-
merce, and the defendant's participation in the enterprise. The evi-
dence showed at least two acts of bribery of a state official, obstruc-
tion of justice, and obstruction of a federal criminal investigation,
acts which had no connection with possession of marijuana. '" The
only common element to each crime was the conspiracy. The court
also stated that these two offenses could not be considered a con-
tinuing offense which is a single criminal act occurring over a period
of time that precludes another trial. The substantive offenses
charged did not involve the same or similar criminal activity. The
sole connection between Smith's marijuana activity and the alleged
acts of bribery was that both crimes were conducted simultane-
ously-a nexus too tenuous for the continuing offense rule."' There-
fore, the trial court's denial of the motion to dismiss was affirmed.

court held that the Petite policy is no more than the Justice Department's self regulation. It
is "an internal policy of self-restraint that should not be enforced against the government."
Id. at 1362. See also United States v. Nelligan, 573 F.2d 251 (5th Cir. May, 1978).

411, 574 F.2d 308 (5th Cir. June, 1978).
412, 18 U.S.C. § 1962(c), (d) (1970).
413, United States v. Smith, 574 F.2d 308, 309 (5th Cir. June, 1978).
414. Id. at 310.
415. Id.
416. Id. at 311.
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E. Government Appeals

During the survey period, the Fifth Circuit handed down two
confusing decisions on the government's right to appeal from a crim-
inal proceeding. In both United States v. Boyd"7 and United States
v. Kehoe"8 the government appealed from a judgment of acquittal
following a guilty verdict by the jury.

In Boyd, the defendant was indicted for conducting a gambling
business. After the jury returned a guilty verdict, the trial judge
granted Boyd's motion for a judgment of acquittal. When the gov-
ernment tried to appeal, Boyd contended that the Fifth Circuit
lacked jurisdiction to hear the case bacause the appeal violated the
double jeopardy clause." 9 The Fifth Circuit disagreed and held that
the appeal was permissable, reasoning that once a jury verdict of
guilty has been reached, the double jeopardy protection is not vio-
lated because no retrial is required. The guilty verdict may be rein-
stated merely by the entry of a judgment on the verdict."'

In reaching its decision the Fifth Circuit relied upon the Su-
preme Court case of United States v. Jenkins.41

2 Athough the lan-
guage quoted from Jenkins was cited correctly, Jenkins stands for
the proposition that if further proceedings, "devoted to the resolu-
tion of factual issues going to the elements of the offense charged"
are necessary after a reversal, an appeal by the government is
barredY.12 In Boyd, however, the court was not concerned with a
future resolution of factual issues; rather, it was concerned with
reinstatement of a final guilty verdict. Although the Fifth Circuit
cited United States v. Wilson,42 3 but elected to ignore it, that Su-
preme Court case decided the same day as Jenkins should control
Boyd. In fact, the Jenkins language cited by the Fifth Circuit in
Boyd is a synopsis of the Wilson rationale. Further, Jenkins cited
Wilson for the proposition that a government appeal is not barred
in the event of a reversal if the guilty verdict is merely reinstated 424

Because this proposition is the substance of the Boyd holding, the
Fifth Circuit reached the correct result, but cited the wrong

417. 566 F.2d 929 (5th Cir. Jan., 1978).
418. 573 F.2d 335 (5th Cir. May, 1978).
419. 18 U.S.C. § 3731 (1970) prohibits government appeal of a criminal case if reprose-

cution would violate the double jeopardy clause.
420. United States v. Boyd, 566 F.2d 929, 932 (5th Cir. Jan.. 1978).
421. 420 U.S. 358 (1975).
422. Id. at 370.
423. 420 U.S. 332 (1975).
424. United States v. Jenkins, 420 U.S. 358, 368 (1975).
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Supreme C.ourt opinion for the basis of its holding.
The second Fifth Circuit decision in United States v. Kehoe,425

is even more confusing than its decision in Boyd. Kehoe first was
indicted for embezzlement, but he was granted a judgment of ac-
quittal at the close of the prosecution's case.4 2 He was reindicted,
but his motion to dismiss the second indictment on double jeopardy
grounds was granted by the trial court. The government appealed
the dismissal to the Fifth Circuit and the Fifth Circuit reversed the
trial court's determination that double jeopardy applied because
the first trial court's dismissal was not technically an acquittal-it
was because of the indictment's insufficiency.2 7 Earlier, the
Supreme Court in Serfass v. United States42

1 had expressly reserved
the question of whether a defendant who knowingly allows the trial
to proceed before raising a defense that could have been raised
before trial waives his double jeopardy rights.4 2

1 This is the same
standard applied to a defendant's requested mistrial. The Fifth
Circuit answered that question when it ruled that a defendant can-
not tactically wait until mid-trial to raise an objection that could
have been raised prior to trial and prior to attachment of jeopardy.
If he waits to make such an objection, he is not entitled to double
jeopardy protection if his objection is sustained . 31

1 Because the de-
fendant had waited until mid-trial to challenge the sufficiency of
the indictment, double jeopardy did not apply, and the case was
remanded for a new trial.

Upon retrial based upon another statutory violation but the
same transaction, Kehoe was convicted. Kehoe contended on appeal
that the Fifth Circuit's previous decision was erroneous in the light
of two intervening Supreme Court decisions, Finch v. United
States"3 ' and Lee v. United States."'2 In effect, the defendant was
attacking the government's appeal of the dismissal of the second
indictment. The fundamental principle offered in both Supreme
Court cases and explicated in Lee, was that it was immaterial
whether the trial court labeled the termination of a trial as a
mistrial or a dismissal. "The critical question is whether the order

425. 573 F.2d 335 (5th Cir. May, 1978).
426. Kehoe was indicted for embezzlement of real property. The trial court granted the

judgment of acquittal because the term embezzlement can apply only to personal property.

Id. at 340.
427. United States v. Kehoe, 516 F.2d 78, 82 (5th Cir. 1975).
428. 420 U.S. 377 (1975).
429. Id. at 394.
430. United States v. Kehoe, 516 F.2d 78, 86 (5th Cir. 1975).
431. 433 U.S. 676 (1977).
432. 432 U.S. 23 (1977).
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contemplate[d] an end to all prosecution of the defendant for the
offense charged. '3 3 If so, reprosecution was barred and no appeal
would lie.

The Fifth Circuit held that the trial judge's first dismisal in
Kehoe could not be seen as a mistrial.434 The decision was that
Kehoe's conduct, embezzlement of real property, could never be
proved by any set of facts or amendment of the indictment. 3 There-
fore, the prosecution was ended. The government tried to argue the
ruling of the first appeal that double jeopardy clause offered no
protection to a defendant who requests a dismissal,3 but the court
refused to accept that argument and reversed the case.4 37 Ironically,
three weeks later, the Supreme Court decided United States v.
Scott4 3 and held that when a defendant requests a dismissal, the
government's appeal from the dismissal in the defendant's favor is
not barred by the double jeopardy clause. In effect this is the same
standard applied to defendant's request for a mistrial. A rehearing
in light of Scott should follow soon.

M.B.C.

IX. SENTENCING

A. Rule 29-Motion for Judgment of Acquittal

American jurisprudence guards against frivilous criminal suits
by requiring the state to establish a prima facie case before a defen-
dant is required to present his defense.43' The defendant may chal-
lenge the sufficiency of the government's case either at the close of
the government's case or after all evidence has been introduced, by
a motion for judgment of acquittal pursuant to rule 29 of Federal

433. Id. at 30.
434. United States v. Kehoe, 573 F.2d 335, 344 (5th Cir. May, 1978).
435. Id.
436. United States v. Kehoe, 516 F.2d 78, 86 (5th Cir. 1975).
437. United States v. Kehoe, 573 F.2d 335, 344-45 (5th Cir. May, 1978). The court also

held that reprosecution under the second statute was barred because all of the elements of
the first statute charged, embezzlement from a savings and loan association, were elements
of the second statute as well, defrauding a savings and loan. Both statutes prohibited the
same conduct. For reprosecution to be allowed, each statute must contain an element not
found in the other. See notes 415-19 supra and accompanying text. Therefore, reprosecution
was barred. Id. at 345-46.

438. 98 S. Ct. 2187 (1978).
439. Cephus v. United States, 324 F.2d 893, 895 (D.C. Cir. 1963); see also Watts v.

Indiana. 338 U.S. 49, 54 (1949).
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Rules of Criminal Procedure.4 0 If the motion is made at the close of
the government's case and denied by the judge, most circuit courts,
including the Fifth Circuit, consider the defendant to have waived
his right of appeal on the motion by presenting any evidence on his
own behalf. "' Therefore, the defendant is forced to choose between
resting his case and risking conviction, or presenting his defense and
waiving his right of appeal. "2

In United States v. Belt,4 3 a case decided during the survey
period, the court impliedly created an exception to the waiver doc-
trine. "4 At the close of the government's case, Belt made a motion
for judgment of acquittal which was denied by the trial judge.", Belt
put on no evidence, but his codefendant testified and placed the sole
responsibility for the crime upon Belt.44 Belt cross-examined his
codefendant and introduced rebuttal testimony to the codefend-
ant's charges. "7 Therefore, the government argued that the "waiver
doctrine" denied Belt the right to appeal the denial of his motion
for judgment of acquittal. "

Although the Fifth Circuit reaffirmed its support of the "waiver
doctrine" as an expression of our adversary system which requires
a defendant to accept the risks of the adverse testimony he intro-
duces,"' the court created a limited exception based on the facts of
Belt. The court reasoned that in the usual case, the defendant de-
cides to pit his evidence against the government's evidence and the

440. FEn. R. CRIM. P. 29.
441. See 8A MOORE'S FEDERAL PRACTICE 29.05, at 29-18 n.5 (2d ed. 1977). Seven of the

Circuit Courts of Appeals have adopted the "waiver doctrine"; United States v. Jackson, 444
F.2d 1389 (5th Cir. 1971); United States v. Greene, 442 F.2d 1285, 1286-87 n.3 (10th Cir. 1971);
United States v. Feldman, 425 F.2d 688, 692 (3d Cir. 1970); Viramontes-Medina v. United
States, 411 F.2d 981, 982 (9th Cir. 1969); Cline v. United States, 395 F.2d 138, 144 (8th Cir.
1968); United States v. Carabba, 381 F.2d 133, 138 (6th Cir. 1967); United States v. Haskell,
327 F.2d 281, 282 n.2 (2d Cir. 1964). Furthermore the Supreme Court by dicta adopted the
"waiver doctrine." See United States v. Calderon, 348 U.S. 160, 162 n.1 (1954).

442. See 8A MOORE's FEDERAL PRACTicE 29.02 (2d ed. 1977). The judge's decision to
grant or deny the motion for acquittal is also influenced by procedure. His decision must be
made when the motion arises and cannot be reversed until after the evidence is presented.
Thus pressures on the judge and defendant result in weak or unprepared government cases
going to the jury. Id. See also United States v. House, 551 F.2d 756, 759-60 (8th Cir. 1977):
Jackson v. United States, 250 F.2d 897, 901 (5th Cir. 1958).

443. 574 F.2d 1234 (5th Cir. June, 1978).
444. Id. at 1237.
445. Id. at 1235.
446. Id.
447. Id.
448. Id. at 1235-36.
449. Id. at 1236.
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defendant should bear the responsibility of that choice.""1 The court
also recognized, however that the testimony of the codefendant is
beyond the control of the defendant and not a part of the govern-
ment's case.45' Because the testimony of the codefendant may
strengthen the government's case, the court reasoned that it would
be inequitable not to allow the defendant to cross-examine and
present rebuttal testimony.45 Therefore, the court refused to extend
the "waiver doctrine" to the cross-examination and rebuttal testi-
mony of a codefendant's in-court statements. But the Fifth Circuit
cautioned that the result reached in Belt is limited to its facts." 3

The Belt holding is in sharp contrast to another circuit deci-
sion, which rejected the "waiver doctrine" as a whole in a strikingly
similar fact situation. In Cephus v. United States, ' the District of
Columbia Circuit Court of Appeals criticized the "waiver doc-
trine. 455 The trial judge had denied Cephus's motion for acquittal
at the close of the government's case.45 His codefendant testified on
his own behalf and asserted his innocence and the defendant's
guilt.4 57 Subsequently, the defendant cross-examined his codefen-
dant and introduced rebuttal testimony. 5 s The government argued
that Cephus had. waived his appeal by cross-examining and intro-
ducing rebuttal testimony."9 The court disagreed, reasoning that
the defendant was not directly challenging the sufficiency of the
government's evidence by rebutting the codefendant's testimony.4 ,"
Instead, the defendant was presenting his side to the jury to com-
pensate for the codefendant's damaging testimony."' The court
noted that the privilege of self-incrimination prevents the defendant
from calling the codefendant as a witness. The court reasoned that
unlike the defendant, the prosecutor is not restrained by such a
limitation and can supplement his case indirectly through the testi-
mony of the codefendant. The court held this difference to be ine-
quitable and vacated the case for resentencing.12

450. Id.
451. Id. at 1237.

452. Id.
453. Id.

454. 324 F.2d 893 (D.C. Cir. 1963).
455. Id. at 897-98.
456. Id. at 894.

457. Id.
458. Id.
459. Id. at 895.
460. Id. at 897.

461. Id.

462. Id. at 897-98.
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Although the Fifth Circuit reaffirmed and even strengthened its
support of the "waiver doctrine" in Belt, there were indications
that the Fifth Circuit was cognizant of the sometimes harsh results
of the "waiver doctrine" noted in Cephus.41

3 However, the Fifth
Circuit impliedly created an exception to the "waiver doctrine" in
Belt, while under the same fact situation the court in Cephus re-
jected the "waiver doctrine" as a whole. Although the Fifth Circuit
refusal to reject the "waiver doctrine" as a whole, perhaps the court
did indicate a willingness to create further exceptions to the doc-
trine to minimize its harsh effects.

B. 18 U.S.C. § 3575 "Enhancement"

Congress enacted 18 U.S.C. § 3575 to provide "more precise
sentencing methods so as to make the sentence fit the particular
offender before the court."4"' Although the statute was designed to
improve the sentencing process, it has been ineffective because of
the confusion concerning the constitutionality of some of its provi-
sions.

The confusion basically results from two prior Supreme Court
decisions establishing the foundation for procedural due process
requirements during the sentencing proceedings." 5 In Williams v.
New York,46 the Court held that in sentencing, the defendant is not
entitled to full procedural protections but to only minimal due pro-
cess safeguards." 7 Because the trial judge must have access to the
best available information before making the delicate sentencing
decision, the Supreme Court reasoned that the judge should be free
from many evidentiary and procedural restraints.4"8

The Supreme Court had earlier reasoned however, that if a
statute imposed a "new finding of fact" not raised at trial on the
trial judge's sentencing decision, then the defendant is entitled to a
separate criminal proceeding with full due process protections."!,

463. See United States v. Belt, 574 F.2d 1234, 1235-37 (5th Cir. June. 1978). The Ninth
Circuit seemingly follows the Fifth Circuit's position expressed in Belt. See United States
v. Polizzi, 500 F.2d 856, 903-04 (9th Cir. 1974).

464. United States v. Stewart, 531 F.2d 326, 328 (6th Cir.), cert. denied, 426 U.S. 922
(1976).

465. See United States v. Williamson, 567 F.2d 610 (4th Cir. 1977); United States %.

Bowdach, 561 F.2d 1160 (5th Cir. Oct.), reh. denied, 565 F.2d 163 (Nov. 1977); United States
v. Neary, 552 F.2d 1184 (7th Cir.), cert. denied, 434 U.S. 864 (1977); United States %. Stewart.
531 F.2d 326 (6th Cir.), cert. denied, 426 U.S. 922 (1976).

466. 337 U.S. 241 (1949).

467. Id. at 249-50.

468. Id.
469. See Specht v. Patterson, 386 U.S. 605, 608-10 (1967).
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Thus in Specht v. Patterson,470 the Court struck down the Colorado
Sex Offender's Statute47" ' because it violated due process. 7 2 That
Act gave the court the authority to enhance the sentence, if it
found that the defendant constituted a threat of bodily harm to
members of the public or was a habitual offender and mentally
ill.17:1 The Supreme Court reasoned that the necessary findings for
enhancement under the statute imposed a "new finding of fact"
into the sentence . 74 Accordingly, the Court held that due process
requires that the defendant be given a separate criminal proceeding
upon the new issue with full due process protections. 175

18 U.S.C. § 3575 is similar to the statute struck down in
Specht.4 71 The statute provides that the judge may enhance the
sentence of a convicted felon, if he finds that the defendant is a
"dangerous special offender." The statute defines "special of-
fender" as a defendant previously convicted of two or more felon-
ies,4 77 and defines "dangerous" in terms of threat to society.4 7 Thus,
the defendant is considered as a "dangerous special offender" if the
court finds him to be both a habitual offender and a continuing
threat to society. The judge may enhance the sentence up to a
maximum of twenty-five years, as long as the sentence is not dis-
proportionately severe to the maximum term otherwise authorized
for such felony.4 71

The Fifth Circuit in United States v. Bowdach,5 0 examined the
constitutionality of 18 U.S.C. § 3575 in light of the two previous
Supreme Court decisions of Williams and Specht. The Fifth Circuit

470. Id. at 611.

471. COLO. REv. STAT. § 40-2-32 No. 4 (1963).
472. Specht v. Patterson, 386 U.S. 605, 610-11 (1967).
473. [d at 608-09.
474. Id. at 608.
475. Id. at 609-10.
476. See United States v. Bowdach. 561 F.2d 1160, 1172 (5th Cir. Oct.). reh. denied,

565 F.2d 163 (Nov. 1977).
477. 18 U.S.C. §§ 3575(a)-3575(e)(1) (1977).
478. 18 U.S.C. § 3375(e)(1)-3375(f) (1977). The relevant sections are:
(e) A defendant is a special offender for the purposes of this section if-

(1). The defendant has previously been convicted in the courts of the
United States, a State. . . for two or more offenses committed on occa-
sions different from one another and from such felony and punishable in
such courts by death or imprisonment in excess of one year .. ,

(f) A defendant is dangerous for purposes of this section if a period of confinement
longer than that provided for such felony is required for the protection of the public
from further criminal conduct by the defendant.

Id.

479. 18 U.S.C. § 3575(b) (1977).
480t. 561 F.2d 1160 (5th Cir. Oct.), reh. denied, 565 F.2d 163 (Nov. 1977).
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recognized the possible conflict between Williams and Specht and
tried to reach a compromise.4"' In Bowdach, the defendant had ap-
pealed his enhanced sentence under section 3575 because the stat-
ute raised a "new finding of fact." The defendant argued that in
violation of Specht, the trial court had not accorded him his full
constitutional protections including the rights to counsel, to cross-
examination, to a jury trial, and to proof of facts beyond a reason-
able doubt.4"2 The Fifth Circuit concluded however, that Williams
only accorded the defendant minimal due process in sentencing.2 :1
In recognition of the conflict between the two Supreme Court hold-
ings, the Fifth Circuit reasoned that it had three options.

The first option was to limit Specht to sex offender statutes
and hold that Williams controlled the case at bar. Therefore, the
defendant would be entitled only to minimal due process protec-
tions."' The court rejected this approach however, because of the
"striking similarities" between section 3575 and the statute in
Specht."5

The second option was to hold that Specht controlled thereby
making the statute unconstitutional.4 8 The court rejected this ap-
proach for two reasons: 1) section 3575 and the statute in Specht
had some differences and 2) the statute was basically in the same
form as many recidivist statutes which had been upheld as constitu-
tionally valid." 7

The court adopted the third option and limited Specht to the
due process guarantees outlined in that opinion.88 The court recog-
nized that more procedural due process rights were imposed after
the Specht decision.8 9 Specht and Williams together only require
the procedural protections guaranteed in section 3575: the right to
a hearing, the right to offer evidence and rebut any inaccuracies,
and the right to counsel.4 0 Therefore, the court ignored any con-

481. Id.
482. Id. at 1172-73.
483. Id. at 1173.
484. Id.
485. Id. The similarities the court noted were that both statutes provide "for an in-

creased sentence triggered by a separate conviction, neither statute is part of the usual
criminal process stemming from a particular conviction, and both statutes involve less judi-
cial discretion than ordinary sentencing because an increased sentence cannot be imposed
without a new finding of fact." Id.

486. Id.
487. Id. at 1173-74.
488. Id. at 1174.
489. Id. at 1173.
490. Id.
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siderations of whether section 3575 actually imposes a "new finding
of fact" and merely reached a compromise between Specht and
Williams instead of choosing either extreme.'

Another constitutional challenge raised by the defendant was
that the statutory definition of "dangerous" was unconstitutionally
vague.4"' Because the term "dangerous" is commonly used by courts
in granting, denying, or setting bail, the court held that the statute
was not unconstitutionally vague.4 93 The court concluded that the
term would grant even greater protection to the defendant because
of the extensive judicial experience with the term." 4

The circuit courts that have faced the issue have upheld the
constitutionality of the "dangerous special offender" statute, al-
though the Seventh Circuit indicated that parts of the statute may
be constitutionally infirm.49 None of the circuit courts however,
have considered the entire statute, but instead have limited their
decisions to portions of the statute, specifically the statutory defini-
tions of "special offender" and "dangerous. '"4 9 Thus, the constitu-
tionality of the statute is still questionable.4 97

The Fifth Circuit sidestepped the problem of whether section
3575 requires "new findings of fact" by reaching a compromise be-

491. Id. at 1174.
492. Id. at 1175.
493. Id.
494. Id.
495. See United States v. Neary, 552 F.2d 1184 (7th Cir.), cert. denied, 434 U.S. 864

(1977). The Seventh Circuit only considered the constitutionality of the term dangerous, but
indicated that the "special offender" section may be constitutionally infirm. See also United
States %. Williamson, 567 F.2d 610 (4th Cir. 1977); United States v. Stewart, 531 F.2d 326
(6th Cir.). cert. denied, 426 U.S. 922 (1976).

496. The Seventh Circuit has limited its decision to consideration of the term
"dangerous". United States v. Neary, 552 F.2d 1184 (7th Cir.), cert. denied, 434 U.S. 864
(1977). Circuits considering both the term "dangerous" and the due process arguments in
relation to section (c)(1) are: United States v. Williamson, 567 F.2d 610 (4th Cir. 1977):
United States v. Bowdach, 561 F.2d 1160 (5th Cir. Oct.), reh. denied, 565 F.2d 163 (Nov.
1977). One circuit has seemingly upheld the entire statute, see United States v. Stewart, 531
F.2d 326 (6th Cir.), cert. denied, 426 U.S. 922 (1976).

497. There are two other means provided by the statute of being classified a special
offender; 18 U.S.C. § 3575(e)(2) (1970) which provides:

the defendant committed such felony as a part of a pattern of conduct which was
criminal . . . which constituted a substantial source of his income, and in which
he manifested special skill or expertise;

Id. or 18 U.S.C. § 3575(e)(3) (1970) which provides:
such felony was . . .in furtherance of a conspiracy with three or more persons to
engage in a pattern of criminal conduct . . .and the defendant did . . . initiate,
organize, plan, finance, direct, manage or supervise all or part of such conspir-
acy. ...
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tween Specht and Williams. ' The desire to avoid this issue is un-
derstandable because the Specht due process limitation on sentenc-
ing was rendered long before the expansion of procedural due pro-
cess rights. 9 Many states as well as the federal government have
passed habitual offender statutes designed to keep recidivists in
prison.""' A ruling that these statutes constitute a "new finding of'
fact" would turn the sentencing process into a second criminal trial,
compounding the delay in the court system.

The Fifth Circuit perhaps has more fully considered the prob-
lems involved with the statutes than any other circuit. Instead of
ignoring Specht and upholding the statute in toto as the Sixth Cir-
cuit did,501 the court recognized the issues and reached a suitable
compromise.102 A defendant is accorded the rights of counsel, to offer
evidence, have an opportunity to be heard and to cross-examine
witnesses as required by section 3575 and Specht.50 3 The judge,
however may protect social interests by imposing enhanced sen-
tences on those criminals posing a continuing threat to society.

In any event, the dangerous offender statute does not raise a
"new finding of fact" but merely provides a means for the judge to
increase the sentence. The trial judge is required to consider both
the background and record of the defendant when determining the
severity of any sentence. 54 If the defendant has exhibited hostile
behavior or has been in and out of jail, then the presentence report
will report that data. The trial judge may then impose the maxi-
mum sentence allowed by statute based on that data. The
"dangerous special offender" statute permits the trial judge to in-
crease the sentence based on these same considerations."" Thus, the
"dangerous special offender statute" would not raise a "new finding
of fact", but would only supplement the maximum sentence for
criminals posing a threat to society.

498. United States v. Bowdach, 561 F.2d 1160, 1173 (5th Cir. Oct.). reh denied. 565
F.2d 163 (Nov. 1977).

499. Id.
500. See Rummell v. Estelle, 568 F.2d 1193 (5th Cir. Mar., 1978).
501. United States v. Stewart, 531 F.2d 326, 332-35 (6th Cir.), cert. denied, 426 U.S.

922 (1976).
502. United States v. Bowdach, 561 F.2d 1160, 1173 (5th Cir. Oct.), reh. denied. 565

F.2d 163 (Nov. 1977).
503. Id.
504. See 8A MOORE'S FEDERAL PRAcTICE 29.02 (2d ed. 1977).
505. See, e.g., United States v. Stewart, 531 F.2d 326, 332-35 (6th Cir.). cert. denied,

426 U.S. 922 (1976).
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C. Rule 32-Disclosure of Presentence Report

The trial judge considers circumstances such as the severity of
the crime, facts surrounding the crime, and the character, personal-
ity and background of the criminal defendant when sentencing the
defendant." 6 This valuable information is provided by the present-
ence investigation and report compiled by the United States De-
partment of Probation. 57 Because the presentence report is not sub-
ject to the rules of evidence, it may contain information not pre-
sented at trial. 08

Until 1975, the content of the presentence investigation was
protected by the trial court and disclosure to the defendant was
within the court's sole discretion."' Congress became increasingly
concerned that the sentencing judge might unknowingly rely upon
inaccurate data and mete out unduly harsh or unwise sentences.'"'
Congress however, also recognized the need to preserve the confi-
dentiality of the presentence reports because of the delicate con-
tents.' In 1975, Congress passed a set of amendments to rule 32
of the Federal Rules of Criminal Procedure designed to balance
these competing interests. Mandatory disclosure of' the report to the
defendant under the amended rule gives him the opportunity to
correct any factual inaccuracies and rebut any misleading informa-
tion." The trial court however, has discretion to preserve the confi-
dentiality of the portions of the presentencing report that fit within
the three exceptions outlined in (c)(3)(A). 15 If the trial court de-
cides to preserve the confidentiality of the material, section (c)(3)

506. Lehrich, The Use and Disclosure of Presentence Reports in the United States,
47 F.R.D. 225, 225-27 (1969).

507. Id. at 226-29. See also FED. R. CalM. P. 32(c)(1)-32(c)(2). However, the presen-
tence report is not the only means of obtaining such information, because the record of the
trial proceedings includes the information and the pretrial investigation is not needed. See
FED. R. CRIM. P. 32(c)(1). See also C. WRIGHT, FED. PRACTICE AND PROCEDURE § 522 (West
1969) (hereinafter cited as WRIGHT).

508. See, e.g., WRIGHT, supra note 507 § 522, at 390. The statistics indicate that the
pre-sentence reports are prepared on 75% of the defendants sentenced. Id.

509. See, e.g., WRIGHT, supra note 507 § 524, at 399.
510. FED. R. CRIM. P. 32(c)(3) (A). See also 8 MOORE's FEDERAL PRACTICE 32.03(4) (2d

ed. 1977).
511. See, e.g., 8 MOORE's FEDERAL PRACTICE 32.03(4) (2d ed. 1977).
512. See 18 U.S.C. app. FED. R. CRIM. P. 32, Notes of the Committee on the Judiciary.

House Report No. 94-247, at 1460 (1977).
513. See FED. R. CRIM. P. 32(c)(3)(A). The three exceptions of 32(c)(3)(A) are as follows:

"ITihe report contains diagnostic opinion which might seriously disrupt a program of reha-
bilitation. sources of information obtained upon a promise of confidentiality, or any other
information which, if disclosed, might result in harm, physical or otherwise, to the defendant
or other persons . ... "

[Vol. 10:749
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(B) requires that the court must provide a "summary of the factual
information" to the defendant for rebuttal." 4

The courts are responsible for implementing rule 32's disclosure
and confidentiality provisions. In United States v. Woody," ' the
Fifth Circuit began to establish procedures for that implementation.
In Woody, the convicted appellants requested the presentencing
report"' and the trial court disclosed the report. The court however,
excluded portions pursuant to the confidentiality provisions and
substituted a summary of the undisclosed material. '1 7 The trial
court justified the exclusions by merely paraphrasing the test of
section (c)(3)(A) of rule 32 without further comment. ' The trial
court justified the exclusions by merely paraphrasing the test of
section (c)(3)(A) of rule 32 without further comment." The appel-
lant's alleged that the trial court failed to comply with rule 32, and
argued that the court should provide a more detailed factual sum-
mary with specific reasons why full disclosure was inappropriate.52 "

The Fifth Circuit agreed with the defendants and vacated the
sentence. 50 The court established the procedures that would best
balance the interests of confidentiality and disclosure, for the appel-
lant's rebuttal."' First, the court recognized that the trial judge was
given great discretion in making the disclosure decision however,
the Fifth Circuit held that the trial judge should state for the
record whether he is relying on any undisclosed material to sentence
the defendant." 3 The trial judge should submit any undisclosed
material relied upon in a sealed envelope for the record along with
detailed reasons for his nondisclosure. 52' Then, to fully comply with
rule 32, the trial court should summarize the material "in a manner
as specific as the facts permit," so that the defendant is informed
of the "nature of the information. '"52 5 Although the court left the

514. See 8 MOORE's FEDERAL PRAc CE 32.03(4), at 32-45 (2d ed. 1977); FED. R. CRIM.

P. 32(c)(3)(B).
515. 567 F.2d 1353 (5th Cir. Feb.), cert. denied, 98 S. Ct. 224 (1978).
516. Id. at 1356.
517. Id. The summary of the factual information given to the defense was as follows:

"This information is summarized as being in reference to the defendant's reputation in his
home community and his reputation among law enforcement officials there. This report also
contains information as to his reputation with regard to present and past employment." Id.
at 1362.

518. Id. at 1362-63. See note 75 supra for text of 32(c)(3)(A).
519. Id. at 1358.
520. Id. at 1364.
521. Id. at 1360-61.
522. Id. at 1362.
523. Id.
524. Id.

525. Id. at 1361. The court also gave examples of how to comply with the rules. "For
example, the summary should relate whether the information pertains to reputation or to the

19791
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decision of the required specificity to the discretion of the trial
court,"' the court noted the factors that made the Woody summary
inadequate. The court concluded that the summary failed to inform
the defendant of either the substance of the information relating to
his reputation or the underlying allegations which support the in-
formation concerning his reputation.2 7 Because the reasons for the
trial court's generalized summary were not preserved on the appeal,
the appellate court could not properly determine whether the trial
court complied with rule 32.528 Thus, the court held that the sum-
mary should inform the defendant of the material in a more de-
tailed nature, if possible. If not, then the trial court should preserve
both its reasons for the generalized summary and its reasons for
nondisclosure in a sealed envelope.

A later case, United States v. Muniz,5 29 also decided during
survey period reaffirmed the procedures established in Woody.
Prior to sentencing, the Muniz trial court stated for the record that
it was relying on a portion of the undisclosed presentence record . 31

,

Pursuant to rule 32(c)(3)(B), the trial court summarized the mate-
rial as "being in reference to the defendant's reputation among law
enforcement agencies."' 1 The Fifth Circuit concluded that the sum-
mary was insufficient in light of Woody. 52 The court noted that the
record contained no reasons for the trial court's failure to issue a
more detailed summary or the actual undisclosed material.133 Thus,
because of noncompliance with Woody, the sentence was vacated
and remanded for resentencing.5 31

Another lower court sentence was vacated and remanded for
resentencing because of noncompliance with Woody in United
States v. Ashley.5 3 In Ashley, the trial court disclosed the present-

existence of more concrete behavioral characteristics or participation in criminal acts ....
[I1f the facts indicate that the precise reputation can be revealed without the risk of harm
or breach of confidentiality, it should be the policy of the court to tailor the summary
accordingly." Id. at 1361-62.

526. Id. at 1362.
527. Id.
528. Id. at 1363-64.
529. 569 F.2d 858 (5th Cir. Mar., 1978).
530. Id. at 859.
531. Id.
532. Id.
533. Id.
534. Id. at 859-60.
535. 569 F.2d 975 (5th Cir. Mar., 1978). There were two defendants on trial, Ashley and

Roper. The sentence was vacated with respect to Ashley but preserved with respect to Roper.
Id. at 980-81.

[Vol. 10:749
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ence report but refused to disclose selected information5 3
1 or to issue

summaries of the undisclosed material.5 37 Furthermore, confusion
existed as to whether the judge had relied upon the undisclosed
material to sentence one of the codefendants. 3 8 In order to assure
compliance with Woody, the court ordered the sentence vacated and
remanded the case for resentencing.35

The Fifth Circuit is the first circuit court to design procedures
for implementing the amendments to rule 32.540 The procedures
aopted effectively fulfill the dual Congressional intent of preserving
confidentiality and providing disclosure to the defendant. The
Woody procedures however, create a new problem. That problem is
the possibility of an increased number of appeals from challenged
sentences. Because defendants now have two new means of chal-
lenging sentences as a result of Woody, the federal workload will be
greatly increased.54" ' Woody however, leaves the disclosure decision
within the trial court's discretion and the appellate courts will pre-
sumably view the trial court sentences under the strict standard of
abuse of discretion.51

2 Accordingly, this strict standard of review
may deter many undeserving challenges of trial court sentences and
thus avoid an increased federal caseload.

D. Section 2255-Motion Attacking the Sentence

A trial judge, in rendering a sentence pursuant to 18 U.S.C. §
4205(b) may either set a specified time period before the prisoner

536. Id. at 980.
537. Id.
538. Id. The confusion resulted from a statement made by the trial court before sentenc-

ing. It stated "I will say there is confidential matter, which is attached, which is not distrib-
uted to counsel. I assume, with respect to Mr. Roper, the Court has examined it and will not
take into consideration matters therein contained." Id. at 980.

539. Id. at 980-81.
540. See, e.g., United States v. Woody, 567 F.2d 1353, 1361 n.20 (5th Cir. Feb.), cert.

denied, 98 S. Ct. 2241 (1978). The author of this symposium found no other case addressing
this specific issue other than United States v. Long, 411 F. Supp. 1203 (E.D. Mich. 1976).
The court in Long recommended four alternative procedures for complying with Rule
32(c)(3)(A). The first was similar to Woody, in that a general summary is all that is required.
The second is to request sentencing by another court and exclude the material from its
presentencing report. The third was to release the undisclosed material to the defense attor-
ney under a protective order and permit him to check the accuracy of the information. The
fourth alternative was to refuse disclosure and require the court to investigate the accuracy
of the material. United States v. Long, 411 F. Supp. 1203 (E.D. Mich. 1976).

541. United States v. Woody, 567 F.2d 1353, 1362 (5th Cir. Feb.), cert. denied, 98 S.
Ct. 2241 (1978). The two means of attacking the sentencing decision often are to challenge
the decision of the court not to disclose and the adequacy of the summarization. Id.

542. See United States v. Woody, 567 F.2d 1353, 1361-63 (5th Cir. Feb.), cert. denied,

98 S. Ct, 2241 (1978).
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can be eligible for parole or may leave that decision within the
discretion of the Parole Board.543 However, the Parole Board
guidelines for parole eligibility may not effectuate the judge's un-
expressed intention for early parole in sentencing. 44 A judge, who
may intend a short incaraceration period before parole but is un-
willing to specify the exact incarceration period, may sentence the
defendant under Section 4205(b)(2) and allow the Parole Board
discretion in determining the timeliness of parole eligibility .54 5 How-
ever, the Parole Board's action under its own guidelines may impose
a much longer time period than the sentencing judge intended,
either because the guidelines are not known to the judge or are
issued after the sentence is handed down. 54

6

A prisoner, or his attorney, who wishes to challenge the Parole
Board's action may have difficulty in choosing the proper vehicle for
his challenge because the circuit courts differ in their approach.1 7

The Eighth Circuit, in Kortness v. United States,545 held that a
sentence imposed under section 4205(b)(2) is a sentence "otherwise
subject to collateral attack" pursuant to 28 U.S.C. § 2255. 5

11

Therefore, a section 2255 motion is the proper means of challenging
the sentence. The opposing view adopted by the Ninth Circuit
holds that a petition under 28 U.S.C. § 2241 rather than section
2255 is the proper vehicle to challenge the Parole Board action."

543. 18 U.S.C. §§ 4205(b)(1)-4205(b)(2) (1976). The relevant portions of the statute are:
(b) Upon entering a judgment of conviction, the court having jurisdiction to impose
sentence, when in its opinion the ends of justice and best interest of the public
require that the defendant be sentenced to imprisonment for a term exceeding one
year, may (1) designate in the sentence of imprisonment imposed a minimum term
at the expiration of which the prisoner shall become eligible for parole, which term
may be less than but shall not be more than one-third of the maximum sentence
imposed by the court, or (2) the court may fix the maximum sentence of imprison-
ment to be served in which event the court may specify that the prisoner may be
released on parole at such time as the Commission may determine.

Id.
544. See, e.g., United States v. Kent, 563 F.2d 239, 240 (5th Cir. Nov., 1977); Fields v.

United States, 542 F.2d 472 (8th Cir. 1976).
545. See, e.g., United States v. Salerno, 538 F.2d 1005 (3d Cir. 1976); Kortness v.

United States, 514 F.2d 167 (8th Cir. 1975).
546. See, e.g., United States v. Kent, 563 F.2d 239, 240 (5th Cir. Nov., 1977). See also

United States v. McIntosh, 566 F.2d 949 (5th Cir. Jan., 1978).
547. Id.
548. 514 F.2d 167 (8th Cir. 1975).
549. Id. Congress enacted 28 U.S.C. § 2255 (1976) to provide federal habeas corpus relief

for persons under federal custody. Under a section 2255 motion, the prisoner can challenge
the sentence, but not the court's determination of guilt or innocence. See, e.g., 8B MooRE's

FEDERAL PRACTICE 14.16, at App. 218-20 (2d ed. 1977).
550. Andrino v. United States Bd. of Parole, 550 F.2d 519 (9th Cir. 1977). 28 U.S.C. §

2241 (1976) provides:
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The Fifth Circuit, in United States v. Kent,-5 ' considered the
proper vehicle for attacking parole eligibility decisions. In Kent, the
sentencing judge left the time for parole eligibility within the discre-
tion of the Parole Board, pursuant to section 4205(b)(2). 52 One year
before, the Parole Board had issued harsher guidelines for persons,
like the petitioner convicted of illegal gambling. 5 3 The petitioner
argued that the judge would not have sentenced him pursuant to
section 4205(b)(2) if the judge had been familiar with the new guide-
lines.' 5 1' He challenged the sentence by means of section 2255 and
asked that the sentence be vacated and remanded for resentenc-
ing.W The Fifth Circuit noted that the circuits differed as to the
proper vehicle to challenge that type of sentence. 55

1 The court con-
cluded that on the facts of Kent a remand was not necessary, 557

because the Parole Board guidelines were issued nearly two years
before the judge sentenced the petitioner. Therefore the court rea-
soned that the judge should have known of the guidelines. 55

1 The
court inferred that the judge meant to sentence under section
4205(b)(2) despite the Parole Board's guidelines harsher effect
and denied the motion. 55

9

Although the court was able to distinguish Kent on the facts,
in United States v. McIntosh'" the court again faced the choice of

(a) Writs of habeas corpus may be granted by the Supreme Court, any justice
thereof, the district courts and any circuit judge within their respective jurisdic-
tions. The order of a circuit judge shall be entered in the records of the district court
of the district wherein the restraint complained of is had.

28 U.S.C. § 2241(a) (1976). The court then issuing the writ must have jurisdiction either over
the prisoner or his custodian. Andrino v. United States Bd. of Parole, 550 F.2d 519 (9th Cir.
1977). 28 U.S.C. § 2255 (1976) does not so limit the jurisdiction of the court. However section
2255 is available when the prisoner claims that the "sentence was imposed in violation of the
Constitution or laws of the United States." 28 U.S.C. § 2255 (1976). The courts adopting the
section 2241 writ contend that section 2255 "is available to test the sentence imposed, not a
sentence as it is being executed." Ridenour v. United States, 446 F.2d 57 (9th Cir. 1971).
Thus, under their reasoning section 2255 would not be available because the action challenged
is an execution of the sentence. See Andrino v. United States Bd. of Parole, 550 F.2d 519 (9th
Cir. 1977).

551. 563 F.2d 239 (5th Cir. Nov., 1977).
552. Id. at 240.
553. Id. at 240-41.
554. Id.
555. Id.
556. Id.
557. Id. at 242.
558. Id.
559. Id.
560. 566 F.2d 949 (5th Cir. Jan., 1978). This case was subsequently withdrawn on

appeal, although the court still affirmed the ultimate result in McIntosh. 566 F.2d 949, 951
(5th Cir. Jan., 1978).
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a proper vehicle to attack these sentences."' The court in McIntosh
adopted the rationale of the Eighth Circuit that section 2255 relief
was the appropriate means of attack.6 2 However, the decision was
later withdrawn by the Fifth Circuit on rehearing en banc.5 3

In McIntosh, the Parole Board guidelines were issued after the
judge sentenced the defendant to section 4205(b)(2).111 Citing
Kortness, the court held that section 2255 was the proper vehicle to
challenge the sentence because that statute focused on the intent
of the trial judge and did not challenge the Parole Board's actions."'
The court then remanded the case to the original trial judge to
detemine whether the Parole Board guidelines conflicted with or
carried out his intent in sentencing."' On rehearing, the Fifth Cir-
cuit affirmed the decision of the district court, which granted the
section 2255 motion, but withdrew the panel decision." 7

The decision of the Fifth Circuit to withdraw McIntosh is sur-
prising. The Eighth Circuit in Kortness was strongly influenced by
its position on the judicial reviewability of the Parole Board deci-
sion. • 8 Both the Eighth Circuit and the Fifth Circuit adopted the
position that Parole Board decisions are basically non-reviewable
unless there is evidence of flagrant, unwarranted or unauthorized
actions. 69 Therefore, the section 2255 motion avoids problems of
judicial review because the motion only challenges the intent of the
judge in sentencing and not the Parole Board guidelines or deci-
sion. 5

10 Furthermore, the Fifth Circuit has generally followed the
reasoning of the Eighth Circuit decisions on judicial review of Parole
Board actions and even favorably commented on Kortness in
Kent. "' Thus, it seemed probable that the Fifth Circuit would adopt
a Kortness rationale in McIntosh.

561. United States v. McIntosh, 566 F.2d 949 (5th Cir. Jan., 1978).
562. Id. at 950-51.
563. See note 560 supra.
564. United States v. McIntosh, 566 F.2d 949, 950-51 (5th Cir. Jan., 1978).
565. Id. at 951.
566. Id.
567. Id. at 952.
568. See, e.g., Andrino v. United States Bd. of Parole, 550 F.2d 519, 520 n.3 (9th Cir.

1977).
569. See United States v. Norton, 539 F.2d 1082, 1083 (5th Cir. 1976); Brest v. Ciccone,

371 F.2d 981, 982-83 (8th Cir. 1967).
570. See United States v. McIntosh, 566 F.2d 949, 951 (5th Cir. Jan., 1978).
571. United States v. Kent, 563 F.2d 239 (5th Cir. Nov., 1977). The court said: "We

decline to choose between the extremes represented by Kortness and Andrino, for even if we
were to adopt Kortness, the district court would lack jurisdiction in the instant case." Id. at
241.
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The implied rejection of the Kortness rationale by the with-
drawal of the panel opinion may be due to a fear of a "wave of
petitions" challenging their sentences. ' To be consistent and equi-
table, the Fifth Circuit should have adopted a Kortness rationale
and allowed section 2255 motions, even if the court must face in-
creased prisoner litigation. The section 2255 motion focuses on the
trial judge's intent, and thus presents no conflict with Fifth Circuit
precedent. ' Furthermore, the judge may wish to leave some flexi-
bility in the parole eligibility decision to take into account factors
which may not be analyzed until after incarceration begins. If
harsher guidelines of the Parole Board thwart this intent of the
judge, he may be forced to render sentences which fail to compen-
sate for the prisoner's possible rehabilitation during incarceration.
The section 2255 motion provides a unique solution to the problem
because it gives the trial judge a second chance to effectuate his
intent in sentencing.

One thing is clear in light of Kent. A defense attorney should
familiarize himself with harsh Parole Board guidelines affecting the
timeliness of Parole Board eligibility for his client. The attorney
would be well-advised to inform the judge of these guidelines in
order to avoid an unintended harsh sentence.

X. HABEAS CORPUS

The writ of habeas corpus, or the "Great Writ", provides a
remedy for persons subjected to unconstitutional restraints upon
their liberties by allowing access to the federal courts for review." 4

Although the writ was originally applicable to persons detained by
federal action, it was later extended to include restraint under state
authority. 55 Since that extension, the federal courts have grappled
with defining the proper boundaries between the state and federal
courts." '

In Brown v. Allen,"'7 the United States Supreme Court laid the
foundation for federal-state boundaries. The Court held that a state
adjudication "carries the weight that a federal practice gives to the
conclusion of a court of last resort in another jurisdiction of federal

572. See, e.g., United States v. Kent, 563 F.2d 239, 241 n.4 (5th Cir. Nov., 1977).
573. United States v. McIntosh, 566 F.2d 949, 951 (5th Cir. Jan., 1978).
574. See, e.g., R. SOKOL, A HANDBOOK OF FEDERAL HABEAS CoRPus § 1 (1965). See also

Fay v. Noia, 372 U.S. 391, 401-02 (1963).
575. Wainwright v. Sykes, 97 S. Ct. 2497, 2501-02 (1977).
576. Id. at 2502.
577. 344 U.S. 443 (1953).
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constitutional issues. It is not res judicata. 5 7
1 Thus, the state

court's decision on the merits of a constitutional issue is not binding
on a federal court's determination of whether to grant a writ of
federal habeas corpus. However, Brown was limited to the effect of
a state court decision on the merits of the claim. The effect of a
failure to follow the proper state procedure on federal habeas corpus
was reserved for later Supreme Court decisions. 70 Generally, state
procedure cases involve one of two areas: a failure to preserve the
constitutional claim at state trial because of improper procedure,
or the failure to exhaust all state remedies.""

A. Preservation of the Claim

The Supreme Court considered improper preservation of a con-
stitutional claim in Fay v. Noia. 5 The petitioner had failed to raise
his fifth amendment claim in the state proceedings. The district
court denied the writ of habeas corpus because the failure to raise
the claim in the state courts constituted an independent state proce-
dural ground for the conviction. The Court held that jurisdiction of
federal habeas corpus relief is not affected by procedural defaults
in the state proceedings unless it appears that the defendant de-
liberately by-passed the state procedures because of strategic,
tactical or other reasons. 2 In such "by-pass" cases, the federal
courts can deny habeas corpus relief on their own discretion.-' :

The Brown and Fay decisions opened the federal doors to many
allegations of constitutional violations in state proceedings. ' ,, The
Burger court however, limited the effect of Fay in Estelle v.
Williams85- and Wainwright v. Sykes.-' " In Williams, the prisoner

578. Id. at 458.
579. See, e.g., Wainwright v. Sykes, 97 S. Ct. 2497, 2506-07 (1977).
580. Id. at 2507. The requirement that a prisoner exhaust his state remedies before a

writ of habeas corpus can issue is found in 28 U.S.C. § 2254(b) (1976).
581. 372 U.S. 391 (1963).
582. Id. at 394-99.
583. Id.
584. 8B MOORE'S FEDERAL PR CTIC 14.01(2) (2d ed. 1977). In fact, many commen-

tators are of the opinion that the Court was using habeas corpus as the vehicle for enforcing
the fourteenth amendment. Id.

585. 425 U.S. 501 (1976).
586. 97 S. Ct. 2497 (1977). Another decision, Stone v. Powell, 428 U.S. 465 (1976), also

limited the effect of Fay. The court held in Stone that a writ of habeas corpus claiming
violation of the fourth amendment will be denied if the state afforded the petitioner a full
and fair opportunity to present his claim in the state courts. See Wainwright v. Sykes, 97 S.
Ct. 2497, 2502 (1977). The Fifth Circuit last year applied the Stone restrictions in O'Berry v.
Wainwright, 546 F.2d 1204 (5th Cir. 1977). See also Survey-Criminal Law and Procedure, 9
Tax. TEcH. L. REv. 1013, 1075-81 (1978).
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was tried in his prison clothing but failed to object at trial to this
denial of his constitutional rights.5 7 The Supreme Court denied the
writ of habeas corpus because of the defendant's failure to raise the
issue at the state court and concluded he had waived his constitu-
tional right by failing to object. '8

In Sykes, the petitioner failed to object to the admission of a
coerced confession at trial and the Florida contemporaneous objec-
tion rule prevented the issue from being raised on appeal.5'9 The
Court concluded that the contemporaneous objection rule is an in-
dependent and adequate state procedural ground precluding direct
review of the state appellate courts..5 10 The Court further reasoned
that the rule should also bar federal habeas corpus review because
the rule is in furtherance of a valid state interest.'" Because the
contemporaneous objection rule contributes to a final adjudication.
of the proceeding at trial and forces the attorney to present the
whole case instead of reserving the constitutional issues for appeal,
the Court concluded that the rule furthers state interest and is
constitutional."2 Therefore, the Court limited Fay and held that,
absent a showing of cause and prejudice, a petitioner who fails to
timely object to a defect in the state proceeding is barred from
federal litigation of that claim by means of a writ of habeas cor-
pus. 

5 ':

Although the Fifth Circuit had previously adhered firmly to the
principles propounded in Fay,"9 4 the court adopted an approach with

587. Estelle v. Williams, 425 U.S. 501, 501-03 (1976).
588. Id. at 512-13. The majority indicated that the petitioner may have been trying to

elicit the sympathy of the jury by standing trial in his prison clothes. Id. at 508. Therefore,
this case could fit under the deliberate by-pass exception of Williams, although the majority
refused to adopt this argument. Id. at 512 n.9.

589. Wainwright v. Sykes, 97 S. Ct. 2497, 2500 (1977). The petitioner alleged that he
was intoxicated when he confessed to the killing. However, this argument was not advanced
until he filed for a writ of habeas corpus.

590. Id. at 2506.
591. Id.
592. Id. at 2507-08.
593. Id. at 2506-07. The court sought prior precedent for its holding in Francis v.

Henderson, 425 U.S. 536 (1976). The court also found support for its holding in the earlier
decision of Davis v. United States, 411 U.S. 233 (1973). Justice Brennan in dissent made
essentially the same arguments as he did in Williams. His arguments basically were that Fay
has proven efficient and workable. Furthermore, he contended that a gross inequity results
from Sykes because defendants are in effect penalized for their attorney's incompetency in
trial. Finally, he argued that the judge should have taken steps to insure that the constitu-
tional rights of the defendant were protected and not impose such a burden upon the defen-
dant. Wainwright v. Sykes, 97 S. Ct. 2497, 2513-23 (1977) (Brennan, J. dissenting).

594. See, e.g., Wainwright v. Sykes, 528 F.2d 522 (5th Cir. 1976), rev'd, 433 U.S. 72
(1977).
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the latest decisions of the Burger Court and restricted the use of
federal habeas corpus in St. John v. Estelle.9 ' In St. John, the court
applied the Sykes rule to a case in which a timely objection was not
made in compliance with the contemporaneous objection rule of
Texas.' 9 The defense attorney failed to make the correct objection
to an improper line of prosecutorial questioning and as a result
prejudicial evidence was admitted at trial. ' The defense motion for
a mistrial was denied by the judge, who instructed the jury to disre-
gard the prejudicial evidence. The prisoner then filed a writ of ha-
beas corpus."" The Fifth Circuit used Sykes to deny federal habeas
corpus relief. Under the contemporaneous objection rule, the defen-
dant's improper objection to the prejudicial material raised by the
prosecutor constituted a waiver of his right to appeal the introduc-
tion of that material..5 99 Therefore, the Fifth Circuit concluded that
the contemporaneous objection rule operated as an independent and
adequate state ground to support the conviction and barred federal
habeas relief.00

The dissent in St. John argued that the majority failed to pro-
perly interpret Sykes and overlooked the independent significance
of a mistrial motion.60' The dissenting opinion reasoned that Sykes
contemplated a two-step analysis: 1) whether the error at trial was
timely brought to the attention of judge, and 2) whether the error
was prejudicial. 0 2 Although the dissenting justice concluded that
the motion for mistrial was timely and fulfilled the requirements of
the contemporaneous objection rule, he also argued that the infor-
mation was sufficiently prejudicial to warrant a new trial regardless
of the motion for mistrial. 03 The concurring opinion rebuts the argu-
ment of the dissent by citing precedents which hold that the error
was cured by the judge's instructions to the jury.60

Harsh as the results may be, the majority is consistently imple-

595. 563 F.2d 168 (5th Cir. Nov., 1977), cert. denied, 98 S. Ct. 2255 (1978).
596. St. John v. Estelle, 544 F.2d 894, 895 (5th Cir. Jan.), aff'd on rehearing, 563 F.2d

168 (5th Cir. Nov.), cert. denied, 98 S. Ct. 2255 (1978).
597. Id.
598. Id.
599. St. John v. Estelle, 563 F.2d 168, 173-74 (5th Cir. Nov., 1977) (Tjoflat, J., dissent-

ing), cert. denied, 98 S. Ct. 2255 (1978).
600. St. John v. Estelle, 544 F.2d 894, 895 (5th Cir. Jan.), aff'd on rehearing, 563 F.2d

168 (5th Cir. Nov., 1977), cert. denied, 98 S. Ct. 2255 (1978).
601. St. John v. Estelle, 563 F.2d 168, 170-72 (5th Cir. Nov., 1977)(Tjoflat, J., dis-

senting), cert. denied, 98 S. Ct. 2255 (1978).
602. Id. at 172.
603. Id. at 174-75.
604. Id. at 176-78.
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menting the intent of the Burger court to restrict the use of habeas
corpus."' However, under the Sykes rule, a petitioner can still ob-
tain a writ of habeas corpus by showing either "cause or preju-
dice."'O"

The Fifth Circuit construed the meaning of the "cause" excep-
tion to the Sykes rule in White v. Estelle.107 In White the petitioner
was indicted on two charges: theft of tools and theft of an automo-
bile.6111 The defendant had employed three consecutive attorneys,
each of whom had withdrawn from the case. 09 The defendant em-
ployed a fourth attorney just before trial, who was only informed of
the stolen tool charge.6 10 The docket sheets did not distinguish be-
tween the tool and automobile cases but carried them together.",
Furthermore, the court actions at the docket call in overruling mo-
tions related to the tool case and summoning witnesses for the trial,
had led the attorney to believe that the tool case would be tried
first."2 At trial, he discovered that the automobile case would be
tried first"'3 and then made an oral motion for continuance contrary
to state rules which require the motion to be written."4 The trial
court denied the motion and the defendant was convicted. 61 5

The Fifth Circuit found that the motion was erroneously de-
nied."' The state argued that according to Sykes the improper mo-
tion for continuance of the defendant constituted an independent
and adequate state procedural ground supporting the judgment and
therefore under the Sykes rule habeas relief was precluded." 7 The
Fifth Circuit recognized the manifest injustice of denying the defen-

605. St. John v. Estelle, 563 F.2d 168-70 (5th Cir. Nov. 1977) (Hill, J., concurring),
cert. denied, 98 S. Ct. 2255 (1978).

606. The Fifth Circuit also issued other cases during the survey period illustrating this
point. See McDonald v. Estelle, 564 F.2d 199 (5th Cir. Dec., 1977); United States v. Eldridge,
569 F.2d 319 (5th Cir. Mar., 1978); Bradley v. Wainwright, 561 F.2d 1200 (5th Cir. 1977).
The Tenth Circuit also has indicated similar compliance with Sykes. See Johnson v. Meacan,
570 F.2d 918 (10th Cir. 1978). Finally, the Third Circuit has given some indication of a strict
interpretation of Sykes. See, e.g., United States v. Hollis, 569 F.2d 199 (3d Cir. 1977).

607. 566 F.2d 500 (5th Cir. Jan., 1978).
608. Id. at 501.
609. Id. at 502.
610. Id.
611. Id.
612. Id.
613. Id. at 503.
614. Id. at 501 n.I.
615. Id. at 502. The trial judge was visiting and was unfamiliar with the circumstances

of the case, which was further noted by the court in concluding that the motion was erro-
neously denied. Id. at 503.

616. Id. at 503.
617. Id. at 501.
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dant habeas relief"' and avoided such injustice by finding "cause"
for the procedural default.' The court reasoned that the state erred
in leading the attorney to believe that the tool case would be tried
first, and thus caused him to make the improper motion for continu-
ance. 2 ' Thus the court concluded that when the state's error pro-
duces the procedural error, the petitioner has cause for his proce-
dural default and habeas relief can be granted.

Hopefully, the Fifth Circuit will continue to utilize the "cause"
and "prejudice" exceptions to minimize the sometimes harsh re-
sults of Sykes and provide federal habeas relief for deserving defen-
dants.

B. Exhaustion of State Remedies

Before federal habeas relief will issue, the petitioner must have
exhausted all state remedies.6 ' The exhaustion requirement is not
jurisdictional however, and is founded upon equitable principles of
federal-state comity.62 2 The Fifth Circuit recently addressed the ef-
fect of a state appellate court's failure to consider a constitutional
claim in Houston v. Estelle.123 In Houston, the prosecutor impro-
perly questioned witnesses at trial. 24 Houston was sentenced to
ninety-nine years for his first felony conviction. 25 The appellant's
brief failed to refer to the specific pages of the trial record that
detailed the improper actions of the prosecutor1256 Therefore, the
Texas Court of Criminal Appeals ruled that the brief was unclear.
In compliance with Texas rules, the court therefore refused to
consider the claim of prosecutorial misconduct because the brief
was ambiguous.27 Upon affirmation Houston filed a federal writ of
habeas corpus.2 8

Although the prosecutorial misconduct claim was not consid-
ered in the state courts, the Fifth Circuit held that the defendant
had exhausted his state remedies and was entitled to habeas corpus
relief. 29 The court reasoned that a federal court should examine the

618. Id. at 503.
619. Id. at 501 n.1.
620. Id.
621. 28 U.S.C. § 2254(b) (1976).
622. Houston v. Estelle, 569 F.2d 372, 375 (5th Cir. Mar., 1978).
623. Id. at 372.
624. Id. at 374.
625. Id.
626. Id.
627. Id. at 375.
628. Id. at 374.
629. Id. at 375. The state failed to raise the claim that the procedural default barred
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appellant's brief, rather than the state court opinion to determine
whether the issue on appeal was fairly presented at the state court
level.6s: " The court concluded that Houston's brief clearly presented
the prosecutorial misconduct claim to the state courts. Therefore,
the court reasoned that he should not be penalized for the state
court's failure to act and held that he had exhausted state reme-
dies.

6 "'
The Houston holding is consistent with the earlier United

States Supreme Court holding of Smith v. Digmon.131 In Smith, the
Supreme Court noted that the controverted issue had been ad-
dressed in the petitioner's brief, although not in the state court
opinion.' ::' Accordingly, the Court held that the state remedies had
been exhausted because the state courts had the opportunity to
reach the merits of the case.63 4

The Fifth Circuit decision in Houston should serve as a deter-
rent to any state court that wishes to ignore constitutional claims
fairly presented in the appellant's brief. If the state court does not
consider the constitutional claim, the federal writ of habeas corpus
will give the federal courts first chance to review the claim.

D.M.
W. Charles Bundren
Michael B. Charlton
W. Michael Greene
Douglas R. McSwane, Jr.

habeas corpus relief. Therefore the court of appeals only addressed the issue of exhaustion of
state remedies. Id. at 376.

630. Id. at 375.
631. Id. at 375-76. Important to the court's conclusion was the fact that the state in its

brief had no trouble understanding the appellant's brief and addressed each issue presented
by the defense in detail. Id.

632. 98 S. Ct. 597 (1978).
633. Id. at 598.
634. Id. at 599.
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