
FEDERAL RULES OF EVIDENCE

The Federal Rules of Evidence became effective in July, 1975,
and this survey period is the second time the federal rules have had
an impact in the appellate courts. The Fifth Circuit considered the
admissibility of evidence of other crimes, wrongs, or acts, the confi-
dential marital communications privilege, admissibility of evidence
of a witness character and conduct, impeachment of credibility,
expert testimony, and unavailability of a witness.

I. ADMISSIBILITY OF EVIDENCE OF OTHER CRIMES, WRONGS, OR ACTS

UNDER RULE 404(b)

Rule 404(b) of the Federal Rules of Evidence' prohibits the
admission of evidence of other crimes, wrongs, or acts. That evi-
dence, however, may be admissible to prove motive, opportunity,
intent, preparation, plan, knowledge, identity, absence of mistake,
or accident.' The evidence is admissible if the danger of prejudice
does not outweigh its probative value in view of the availability of
other means of proof and "other factors appropriate for making
decisions of this kind under rule 403."1 The wording of rule 404(b)
implies that the admissibility of this evidence lies within the trial
judge's discretion. The House Committee Report,' however, states
that the trial judge may not exclude evidence under 404(b) unless
the exclusion is based on rule 403.1

The Fifth Circuit confronted the issue of the admission of evi-
dence of other crimes, wrongs, or acts under the intent exception of
rule 404(b) in United States v. Herzberg.' Defendants Barnes and
Herzberg were convicted of mail fraud.' At trial, the government
cross-examined Barnes regarding a prior, unrelated civil fraud judg-

1. FED. R. EVID. 404(b).

2. Id.
3. ADVISORY COMMITTEE OF THE JUDICIAL CONFERENCE & STANDING COMMITTEE ON RULES

OF PRACTICE AND PROCEDURE, RULES OF EVIDENCE FOR UNITED STATES COURTS AND MAGISTRATES

(as promulgated by the United States Supreme Court), Rule 404(b) and Note (Nov. 20, 1972)
[hereinafter referred to as ADVISORY COMMiTTEE.]

4. H. REP. No. 650, 93d Cong., 1st Sess. 7 (1974), reprinted in 119741 U.S. CODE CONG.
& AD. NEWS 7051, 7081.

5. FED. R. EviD. 403 provides that "[although relevant, evidence may be excluded if
its probative value is substantially outweighed by the danger of unfair prejudice, confusion
of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or
needless presentation of cumulative evidence."

6. 558 F.2d 1219 (5th Cir. Sept., 1977).
7. Id. at 1221.
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ment against both defendants.' The Fifth Circuit held that the
"other crime" evidence was improperly admitted but that the error
was harmless? The court noted that rule 404(b) "preserves a venera-
ble principle of the law of evidence"' 0 and, therefore, the evidence
must still meet the demanding standards of United States v. San
Martin:"

1. Proof of the prior similar offenses must be "plain, clear and
convincing;"
2. The offenses must not be too remote in time to the alleged
crime;
3. The element of the prior [offense] for which there is a recog-
nized exception to the general rule, such as intent, must be a
material issue in the instant case;
4. There must be a substantial need for the probative value of the
evidence provided for by the prior [offenses].' 2

Even after the above prerequisites are satisfied, the evidence is
admissible only when the need for the evidence outweighs the preju-
dicial effect. 13 The court stated that the prosecution in Herzberg
made no attempt to meet the San Martin standards. 4 Therefore,
rule 404(b) did not support the admission of the prior, unrelated
civil fraud judgment. By using the San Martin standards to deter-
mine admissibility of evidence under rule 404(b), the Fifth Circuit
relied on pre-rules case law to establish a test to determine whether
the probative value is substantially outweighed by the danger of
unfair prejudice, thus meeting rule 403 requirements. Therefore, the
common law rules of evidence are still used by the Fifth Circuit to
interpret the Federal Rules of Evidence, and rule 404(b) cannot be
mechanically applied.

The holding in United States v. Herzberg' and other cases
during this survey period'6 follow a previous Fifth Circuit decision

8. Id.
9. Id. at 1224. The error was held harmless because the evidence of guilt was

"overwhelming." Id.
10. Id. The circuit court stated that where the evidence seeks to prove intent, high

barriers to weed out marginally probative evidence must be observed. Id.
11. 505 F.2d 918 (5th Cir. 1974).
12. United States v. Herzberg, 558 F.2d 1219, 1224 (5th Cir. Sept., 1977), quoting

United States v. San Martin, 505 F.2d 918, 921-22 (5th Cir. 1974).
13. United States v. Herzberg, 558 F.2d 1219, 1224 (5th Cir. Sept., 1977).
14. Id.
15. 558 F.2d 1219 (5th Cir. Sept., 1977).
16. See United States v. Bradford, 571 F.2d 135i (5th Cir. Apr., 1978); Smith v. Wain-

wright, 568 F.2d 362 (5th Cir. Feb., 1978); United States v. Trevino, 565 F.2d 1317 (5th Cir..
Jan., 1978).

[Vol. 10:827



EVIDENCE

that pre-rules case law is used to determine admissibility under rule
404(b),17 at least when the evidence is introduced to prove intent.
Thus the holding in Herzberg is not unique. Due to the number of
cases before the court during this survey period concerning rule
404(b), however, Herzberg is mentioned in order to inform attorneys
how the Fifth Circuit interprets the rule.

In United States v. Holladay" a witness stated on redirect that
he had testified differently in the past because he was afraid of the
defendant. The Fifth Circuit held that the statement was clearly
admissible as an "other act" under the motive exception to rule
404(b).11 The witness' statement was not elaborate; it merely count-
ered the implication made during cross-examination that the wit-
ness should not be believed because he contradicted his prior testi-
mony" The court based its reasoning entirely on rule 404(b) and its
requirements.2 Although the court did not mention it, the holding
in Holladay followed the common law rule that a witness may ex-
plain an inconsistent statement.22 Thus, because the motive excep-
tion to rule 404(b) conformed to the common law, the Fifth Circuit
followed rule 404(b) without expansion.

II. THE CONFIDENTIAL MARITAL COMMUNICATIONS PRIVILEGE UNDER
RULE 501

The Federal Rules of Evidence do not contain provisions that
adopt specific privilege exclusions of a witness' testimony. Instead,
rule 501 states the general rule that the privilege of a witness is
governed by common law principles "as they may be interpreted by
the courts of the United States in the light of reason and experi-
ence. "23

In United States v. Mendoza, 4 the Fifth Circuit applied its
reason and experience to an analysis of the common law marital
privilege. In Mendoza, a man, his wife, and his brother were con-
victed of various violations for possession and distribution of her-

17. See United States v. Bloom, 538 F.2d 704 (5th Cir. 1976).
18. 566 F.2d 1018 (5th Cir. Jan., 1978).
19. Id. at 1019. The circuit court did not consider the effect of pre-rules case law on

the admissibility of this evidence.
20. Id.
21. The Fifth Circuit did not mention any requirements that the evidence must meet

other than rule 404(b). Id. at 1019.
22. C. MCCORMICK, HANDBOOK OF THE LAW OF EVIDENCE § 49, at 102-07 (2d ed. 1972).
23. FED. R. EVID. 501.
24. 574 F.2d 1373 (5th Cir. June, 1978).
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oin.25 At trial, the government's evidence consisted mainly of testi-
mony of undercover agents and tape recordings of conversations
between the agents and the three defendants.2 The defendant hus-
band appealed his conviction on the ground that the taped cocon-
spirator statements of his wife about his participation in the con-
spiracywere inadmissible evidence. He argued that the admission
of those statements into evidence violated the marital privilege that
one spouse cannot be compelled to testify against the other over the
first spouse's objection in federal courts.27

Because the defendant wife did not testify against her husband
at trial, the Fifth Circuit stated that the issue before the court was
not whether the wife could testify against the husband, but whether
the wife's statements on the tapes constituted inadmissible testi-
mony of confidential marital communications.2 8 The confidential
marital communications privilege bars one spouse from testifying
about the confidential communications of the other.2

The Fifth Circuit began its analysis by noting that while the
United States Supreme Court had generally approved the confiden-
tial marital communications privilege,1 the Court had also cau-
tioned that "changes in the rule may eventually be dictated by
reason and experience."'" The Fifth Circuit has interpreted the
"reason and experience" language of the Supreme Court and rule
501 to mean that the federal courts should examine the policies
behind the federal common law privileges and should alter or amend
those privileges when changes are needed.3 2 The court declined,
however, formally to alter or amend the confidential marital com-
munications privilege in Mendoza; rather, it narrowed the scope of
the privilege by finding that the wife's statements did not fall within

25. Id. at 1375.

26. Id. at 1376.
27. Id. at 1379. There are two marital privileges in federal courts. The first bars one

spouse from testifying adversely to the other. The second bars one spouse from testifying
about the confidential communications of the other. United States v. Cameron, 556 F.2d 752,
755 (5th Cir. 1977).

28. The Fifth Circuit stated that if the admission of the tapes did not violate the marital
privilege protecting confidential marital communications, the tapes were properly admissible
under rule 801(d)(2) that admits "a statement by a coconspirator of a party during the course
and in furtherance of the conspiracy." United States v. Mendoza, 574 F.2d 1373, 1379 n.5
(5th Cir. June, 1978).

29. Id. at 1379. See United States v. Cameron, 556 F.2d 752, 755 (5th Cir. 1977).
30. United States v. Mendoza, 574 F.2d 1373, 1379 (5th Cir. June, 1978). See Hawkins

v. United States, 358 U.S. 74, 79 (1958).
31. Hawkins v. United States, 358 U.S. 74, 79 (1958).
32. United States v. Cameron, 556 F.2d 752, 756 (5th Cir. 1977).
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its protection.3 3 To reach this conclusion, the court relied on Second
and Seventh Circuit cases that have held the privilege does not
extend to marital communications concerning the commission of a
crime .3 Because the "commission of a crime" exception fairly bal-
anced the need for privacy and domestic tranquility against the
need for truth and justice, "- the Fifth Circuit adopted the rule of the
Second and Seventh Circuits. 3 Therefore, the court held that con-
versations between a husband and wife regarding crimes in which
they jointly participated at the time of the conversations do not
come within the protection of confidential marital communica-
tions.

3 1

The Fifth Circuit's holding in Mendoza represents a marked
departure from the court's previous holdings on confidential marital
communications. In Ivey v. United States," the Fifth Circuit held
that a government agent could not testify about a wife's statement
to the agent regarding communications between the wife and her
husband. The court's holding was based upon the rule prohibiting
one spouse from testifying against the other.39 The majority opinion
in Mendoza distinguished Ivey because the wife in Ivey was under
the influence of heroin when she made the statement against her
husband. Furthermore, her testimony concerned an admission of a
past undetected crime and not the furtherance of the present
crime.4 Justice Goldberg argued in a concurring opinion,4 however,
that the rationale for the exclusion of the agent's testimony in Tvey
was one of simple logic. If a third person could testify at trial about
the wife's out-of-court communications, then why not permit the
wife to testify against her husband in open court? 2 In United States

33. United States v. Mendoza, 574 F.2d 1373, 1380 (5th Cir. June, 1978).
34. Id. at 1380-81. See United States v. Cotroni, 527 F.2d 708 (2d Cir. 1975), cert.

denied, 426 U.S. 906 (1976); United States v. Kahn, 471 F.2d 191 (7th Cir. 1972), cert. denied,
411 U.S. 986 (1973). These circuits reason that society has an interest in protecting marital
privacy because an invasion of privacy could endanger the family relationship. However. if
both spouses were engaged in an illegal activity, the marital privilege does not prevent
testimony. United States v. Cotroni, 527 F.2d 708, 713 (2d Cir. 1975),, cert. denied, 426 U.S.
906 (1976); United States v. Kahn, 471 F.2d 191, 194 (7th Cir. 1972), cert. denied, 411 U.S.
986 (1973).

35. United States v. Mendoza, 574 F.2d 1373, 1381 (5th Cir. June, 1978).
36. Id.
37. Id.
38. 344 F.2d 770 (5th Cir. 1965).
39. Id. at 772.
40. United States v. Mendoza, 574 F.2d 1373, 1381 n.7 (5th Cir. June, 1978).
41. Id. at 1382-84.
42. Id. at 1383. See Hawkins v. United States, 358 U.S. 74 (1958).
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v. Williams,43 Tvey was interpreted as a rejection of any distinction
between out-of-court statements and statements made on the wit-
ness stand." Thus, while the Mendoza majority attempted to distin-
guish Tvey on its facts, Mendoza could be interpreted as overruling
hL ey. 45

III. ADMISSIBILITY OF EVIDENCE OF WITNESS' CHARACTER AND

CONDUCT UNDER RULE 608(b)

Rule 608(b) of the Federal Rules of Evidence states that extrin-
sic evidence may not be used to prove specific instances of the
witness' conduct to attack or support his credibility." If the witness'
conduct is probative of truthfulness, however, then specific instan-
ces of his conduct regarding his character for truthfulness or un-
truthfulness may be a subject of inquiry on cross-examination." In
United States v. Herzberg,4 the Fifth Circuit held that a defendant
could not be impeached by extrinsic evidence of a civil fraud judg-
ment because this specific conduct was not introduced during the
direct examination of the defendant." The court concluded that
proof of the civil fraud judgment constituted impeachment by ex-
trinsic evidence on a collateral matter, and thus was prohibited by
rule 608(b).50

In Herzberg, defense counsel questioned a defendant on direct
examination about the existence of a corporation owned and oper-

43. 447 F.2d 894 (5th Cir. 1971).
44. Id. at 897. In United States v. Williams, the government tried to introduce the

testimony of a law enforcement agent concerning Mrs. Williams' out-of-court statement that
incriminated her husband. Id.

45. See United States v. Mendoza, 574 F.2d 1373, 1382-84 (5th Cir. June, 1978). (Gold-
berg, J., concurring).

46. FED. R. EVID. 608(b). Thus, if a witness denies the alleged misconduct, the examiner
must take his answer. C. McCoRMICK, HANDBOOK OF THE LAW OF EVIDENCE § 42, at 84 (2d ed.
1972).

47. FED. R. EVID. 608(b). Rule 608(b) provides:
Specific instances of the conduct of a witness, for the purpose of attacking or
supporting his credibility, other than conviction of a crime as provided in rule 609.
may not be proved by extrinsic evidence. They may, however, in the discretion of
the court, if probative of truthfulness or untruthfulness, be inquired into on cross-
examination of the witness (1) concerning his character for truthfulness or untruth-
fulness, or (2) concerning the character for truthfulness or untruthfulness of another
witness as to which character the witness being cross-examined has testified.

Id.
48. 558 F.2d 1219 (5th Cir. Sept., 1977).
49. Id. at 1223. For another basis of the holding in United States v. Herzberg, see notes

6-18 supra and accompanying text.
50. Id. at 1223-24.
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ated by the defendants. The corporation, however, was not a matter
of concern in the case.' On cross-examination, the defendant testi-
fied that he had had some corporate dealings with a certain indi-
vidual, but he denied that any litigation resulted from the relation-
ship." The trial court permitted the government to introduce a
prior civil fraud judgment which had the effect of impeaching the
defendant's character. 3

The Fifth Circuit stated that rule 608(b) prohibits impeach-
ment of a witness by extrinsic evidence of specific instances of wit-
ness conduct, even if the prosecution elicited such specific prior acts
during cross-examination of the witness. 4 Thus, just as in pre-rules
case law, a witness may not be impeached with extrinsic evidence
of a collateral matter."5

IV. IMPEACHMENT BY PRIOR CONVICTIONS UNDER RULE 609

A. Pardon Exception

Rule 609(a) of the Federal Rules of Evidence states that the
credibility of a witness may be impeached on cross-examination by
establishing a criminal conviction punishable by imprisonment in
excess of one year if the court determines that the probative value
of admitting the evidence outweighs its prejudicial effect."' Rule
609(c) states that evidence of a conviction is not admissible if the
conviction has been the subject of a "pardon, annulment, certificate
of rehabilitation, or other equivalent procedure based on a finding
of the rehabilitation of the person convicted. . . .-5 Because evi-
dence of both a prior conviction and rehabilitation negate each other
and confuse the jury, rule 609 makes neither admissible.

In United States v. Wiggins," the Fifth Circuit held that the
defendant's release from a halfway house, where placement had
been a condition of parole, did not amount to a finding of rehabilita-
tion under rule 609(c). Therefore, the defendant's prior conviction

51. Id. at 1222.
52. Id.
53. Id.
54. Id. at 1223.
55. Id. See United States v. Beno, 324 F.2d 582 (2d Cir. 1963), cert. denied, 379 U.S.

880 (1964). The civil fraud judgment was a collateral matter because it did not result in a
criminal conviction, nor did it emerge during direct examination of the defendant. United
States v. Herzberg, 558 F.2d 1219, 1223 (5th Cir. Sept., 1977).

56. FED. R. EviD. 609(a).
57. FED. R. EviD. 609(c).
58. 566 F.2d 944 (5th Cir. Jan., 1978).
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was admissible to impeach his credibility." The defendant's release
was not shown to be "based on a finding of the rehabilitation of the
person convicted" as rule 609(c) literally requires.'" The court noted
that the purpose of rule 609(c) was to promote rehabilitation, not
executive grace or judicial invalidation.'

At common law, a pardon did not prevent the use of a prior
conviction to impeach,62 but if the conviction was too remote in
time, the judge could exclude it if he found that the remoteness was
sufficient to show a lack of probative value. 3 The Federal Rules vary
markedly from the common law effect of pardons upon the admissi-
bility of prior convictions. Therefore, even if the release from a
halfway house was determined to be the equivalent of a pardon, the
defendant's prior conviction still would have been admissible under
common law. Wiggins reached the same result as the common law,
but only because the exception to rule 609 was strictly construed.

B. Ten Year Limitation

Under rule 609(b), a prior conviction is not admissible if ten
years have elapsed, except under special circumstances." In United
States v. Mullins, 5 the Fifth Circuit held that a defendant's volun-
tary flight would toll the ten year limitation on admission of evi-
dence of prior convictions.

In Mullins the defendant was convicted in 1961 and confined
until 1966.61 After indictment for another crime in 1974, the defen-
dant fled from authorities."" He was captured in December, 1976,

59. Id. at 946.
60. Id.
61. Id.
62. C. MCCORMICK, HANDBOOK OF THE LAW OF EVIDENCE § 43, at 87 (2d ed. 1972).
63. Id.
64. FED. R. EVID. 609(b). Rule 609(b) states:
Evidence of a conviction under this rule is not admissible if a period of more than
ten years has elapsed since the date of the conviction or of the release of the witness
from the confinement imposed for that conviction, whichever is the later date,
unless the court determines, in the interests of justice, that the probative value of
the conviction supported by the specific facts and circumstances substantially out-
weighs its prejudicial effect. However, evidence of a conviction more than 10 years
old as calculated herein, is not admissible unless the proponent gives the adverse
party sufficient advance written notice of intent to use such evidence to provide the
adverse party with a fair opportunity to contest the use of such evidence.

Id.
65. 562 F.2d 999 (5th Cir. Nov., 1977).
66. Id. at 1000.
67. Id.
68. Id.

[Vol. 10:827
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and subsequently tried in February, 1977." The trial court admitted
the defendant's 1961 conviction for impeachment purposes even
though more than ten years had elapsed since the defendant's re-
lease from confinement." On appeal, the defendant argued that the
trial court erred when it tolled the limitations period and applied
the more lenient 609(a) standard rather than the 609(b) test.7'
Under 609(a), a witness' credibility may be impeached by establish-
ing his commission of a crime punishable by imprisonment in excess
of one year if the court determines that the conviction has probative
value. 2 Under rule 609(b), however, a conviction more than ten
years old is admissible only if the court finds, in the interests of
justice, that the probative value of the conviction substantially out-
weighs its prejudicial effect.73

The Fifth Circuit reasoned that if the defendant had not fled
to avoid prosecution, he would not have had the protection of rule
609(b)7" because the 1974 indictment occurred eight years after his
release.7" Therefore, it was not inequitable to toll the ten year limita-
tion in rule 609(b) during the defendant's voluntary absence.m

V. EXPERT TESTIMONY UNDER RULES 702, 703, AND 705

Rule 702 of the Federal Rules of Evidence permits a qualified
expert to testify "in the form of an opinion or otherwise,"77 if special-
ized knowledge will help the factfinder to understand the evidence
or determine a fact issue.7 Rule 703 states that if the facts upon
which the expert bases his opinion are of the type experts in that
field reasonably rely upon, the facts need not be admissible in evi-
dence.7"

Prior to rule 703, the common law rule was that an expert
witness could not give an opinion on the basis of reports that were

69. Id.
70. Id.
71. Id.
72. FED. R. EvID. 609(a).
73. FED. R. EvID. 609(b).
74. United States v. Mullins, 562 F.2d 999, 1000 (5th Cir. Nov., 1977).
75. Id.
76. Id. At common law there was no statute of limitations on the admissibility of con-

victions. Convictions were admissible if the trial judge found them to be probative and not
too remote in time. C. MCCORMACK, HANDBOOK OF THE LAW OF EVIDENCE § 43, at 87 (2d ed.
1972). Because there was no statute of limitations at common law, the tolling question did
not arise. United States v. Mullins, 562 F.2d 999, 1000 (5th Cir. Nov., 1977).

77. FED. R. EVID. 702.
78. Id.
79. FED. R. EVID. 703.
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not in evidence or were inadmissible as substantive evidence under
the hearsay ruleA0 Thus, rule 703 is more liberal than the common
law rule because an expert can testify to an opinion based on inad-
missible evidence if his underlying source of information is reason-
ably relied upon by experts in the same field." In Frazier v. Conti-
nental Oil Co., 2 the Fifth Circuit held that the use of the National
Fire Protection Association Code by an expert witness to buttress
his opinion did not make his opinion inadmissible under either the
common law or the Federal Rules of Evidence."'

In Frazier, the plaintiff child was injured by a fire resulting
from an explosion in a service station.84 At trial, an expert for the
plaintiff testified that the vent pipes in the station violated the
National Fire Protection Association Code.85 The trial judge volun-
tarily excluded the expert's testimony because of the Fifth Circuit's
previous holding in Mississippi Power & Light Co. v. Whitescarver s

that the National Safety Electric Code was inadmissible hearsay. 7

On appeal, the Fifth Circuit reversed the trial court's directed
verdict in favor of the defendant. The court stated that its holding
in Muncie Aviation Corp. v. Party Doll Fleet, Inc.,' liberalized the
admissibility of safety codes and standards because of their inherent
trustworthiness and the need to show relevant information not
found elsewhere. 9 Therefore, the Fifth Circuit held that the trial
judge cannot exclude the expert evidence in "blind reliance on case
law" s° when the evidence is relevant, necessary, and trustworthy."
The court's analysis is logical because the reasons for excluding this
hearsay no longer exist.9"

80. C. MCCORMICK, HANDBOOK OF THE LAW OF EVIDENCE § 15, at 34 (2d ed. 1972).
81. ADVISORY COMMITTEE, supra note 3, Rule 703.
82. 568 F.2d 378 (5th Cir. Feb., 1978).
83. Id. at 383.
84. Id. at 380.
85. Id. at 381.
86. 68 F.2d 928 (5th Cir. 1934).
87. Mississippi Power & Light Co. v. Whitescarver, 68 F.2d 928, 930 (5th Cir. 1934).

The National Safety Electric Code was hearsay because it lacked the government's official
stamp, the expert witness did not refer to it to support his opinion or testify that it was a
standard work in the field, and the Code had no compulsive force. Id.

88. 519 F.2d 1178 (5th Cir. 1975).
89. Frazier v. Continental Oil Co., 568 F.2d 378, 382 (5th Cir. Feb., 1978).
90. Id. at 383.
91. Id. at 382. The information was trustworthy because the organization that wrote the

standard was formed to promote safety, and the materials were a consensus of a significant
segment of the industry. Id. The necessity requirement was met because it would be expensive
and difficult to assemble the individuals who wrote the materials at trial. Id.

92. Hearsay evidence is traditionally excluded from trial because of inherent dangers

[Vol. 10:827
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Having found the expert opinion admissible under the common
law, the court noted that the testimony would also be admissible
under rule 703. To determine if an expert can base his testimony on
inadmissible evidence, the test under rule 703 is whether the evi-
dence is "of the type reasonably relied upon by experts in the partic-
ular field .... ."' The court noted that safety codes were used ex-
tensively by testifying experts and held that the expert evidence was
admissible. 4 Although the expert evidence in Frazier fell within the
strict terms of rule 703, the court necessitated a finding that the
National Fire Protection Association Code was also admissible
under the common law rule. Thus, the Fifth Circuit seemed to rely
upon the common law rule that an expert witness cannot base his
opinion on inadmissible hearsay evidence.

The Fifth Circuit's reliance on the common law to construe rule
705 was further illustrated by Bryan v. John Bean Division of
F. M. C. Corp. 95 Rule 705 provides that experts may testify in opinion
form without prior disclosure of underlying facts or data." Experts
may, however, be required to disclose the underlying sources on
cross-examination. 7 In Bryan, the Fifth Circuit held that the con-
clusions of nontestifying experts were inadmissible either as under-
lying sources on which the testifying expert based his opinion or as
impeachment evidence against the testifying expert."

In Bryan, the plaintiff automobile mechanic was injured when
a cast-iron tool he was using broke under pressure9" Plaintiff
brought suit against the designer-distributor, John Bean Corpora-
tion, and Bean joined the manufacturer.'00 During the trial, an ex-
pert for the defendant manufacturer partially based his opinion on
the data of two metallurgists.'0 ' Neither of the metallurgists testified
at trial, although both submitted written reports."" On cross-
examination, the plaintiff's attorney used more of the opinions con-
tained in the nontestifying expert's reports than the data underlying

of untruthfulness, unreliability, and unavailability for cross-examination. See C. McCoR-
MICK, HANDBOOK OF THE LAW OF EVIDENCE § 245, at 581-84 (2d ed. 1972).

93. FED. R. EvID. 703.
94. Frazier v. Continental Oil Co., 568 F.2d 378 (5th Cir. Feb., 1978).
95. 566 F.2d 541 (5th Cir. Jan., 1978).
96. FED. R. EVID. 705.
97. Id.
98. Bryan v. John Bean Div. of F.M.C. Corp., 566 F.2d 541, 547 (4th Cir. Jan., 1978).
99. Id. at 543.
100. Id.
101. Id. at 544.
102. Id.
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them in an attempt to. impeach the testifying expert. 0 : The defen-
dant's attorney objected, stating that the facts in the reports were
admissible, but that the expert opinions were inadmissible hear-
say."" The district court held that the opinions were admissible
because they supported the testifying expert's opinion. " '

On appeal, the Fifth Circuit first noted that although the use
of hypothetical questions continued under rule 705,1"' the expert
does not have to make elaborate disclosures of the bases of his
opinion on direct examination.'"7 Instead, the cross-examiner has
the burden of eliciting the bases of the expert's opinion.I1a Because
of this shift of the burden, the underlying sources of the expert's
opinion, which are hearsay, are as permissible on cross-examination
as on direct examination. 9 Hearsay evidence is also admissible to
impeach the expert's opinion if limited by instructions and if the
evidence has a high degree of reliability.'0 Here, however, there was
no necessity and no guarantee of trustworthiness of the opinions of
the nontestifying experts."' Therefore the evidence was not admissi-
ble under rule 705.112

The court also found the evidence inadmissible to impeach the
expert's opinion." 3 Therefore, in order for the evidence to be used
substantively, it should have been brought out on direct examina-
tion of the reporting expert."' Since the bases for the expert's opin-
ion were brought out on cross-examination and argued substan-
tively, it violated the hearsay rule."' Thus, the Fifth Circuit relied
on the common law hearsay rules to determine if the evidence was
admissible under rule 705.

103. Id. The nontestifying experts' reports contained facts and conclusions. Id.
104. Id.
105. Id.
106. FED. R. EvIn. 705. See ADVISORY COMMrFrEE, supra note 3, Rule 705.
107. Bryan v. John Bean Div. of F.M.C. Corp., 566 F.2d 541, 545 (5th Cir. Jan., 1978).
108. Id.
109. Id.
110. Id.
Il1. Id. The nontestifying experts could have been called as witnesses. Id. at 546. Also,

the evidence was not trustworthy because there was no extraneous indicia of reliability. Id.
at 546.

112. Id. at 546.
113. Id. The panel noted Box v. Swindel, 306 F.2d 882 (5th Cir. 1962), which held that

reports of other persons that the testifying experts examined and that conflicted with his
testimony were not admissible even as impeachment evidence unless the expert testified he
based his opinion on the report or testified directly from the report. Id.

114. Id.
115. Id. See note III supra.
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VI. UNAVAILABILITY OF A WITNESS UNDER RULE 804

At common law, a statement that is otherwise hearsay is admis-
sible as a declaration against interest if the statement, when made,
was against the declarant's pecuniary or proprietary interest, and
the defendant is unavailable at the time of trial.'" Death, insanity,
physical incapacity, absence of the witness from the jurisdiction or
inability of the party to find him, supervening disqualification as a
witness, or a successful claim of privilege are the common law
grounds for unavailability."7 The Federal Rules of Evidence are
broader than the common law hearsay exception. Rule 804(b)(3)
adds a statement that would subject the witness to civil or criminal
liability to the definition of declaration against interest."' Only a
small minority of jurisdictions have adopted the declaration against
penal interest."' Likewise, rule 804(a)(2) expands the definition of
"unavailability" to include the situation where a witness refuses to
testify under court order. 20 In United States v. Gonzalez, 2' the Fifth
Circuit considered the requirements of both these federal rules and
held that a coconspirator who refuses to testify despite a court order
to do so, is unavailable under rule 804(a)(2). In Gonzalez, the prior
statement was inadmissible and not a declaration against interest
because at the time the statement was made the witness had been
convicted and given immunity 2 and because it was in his best
interest to make the statement.' 3

In Gonzalez, Guerrero was hired to drive a truck full of contra-
band.'24 He was arrested and convicted for possession of heroin with
intent to distribute. 2 5 Subsequently, Guerrero was called before a
grand jury, which asked who had hired him, 2 and he had to either
testify or incur a contempt sanction.2 7 He finally named Gonzales.
At Gonzalez's trial, however, Guerrero refused to testify although he
had already been convicted and given immunity.' 2 The court held

116. C. MCCORMICK, HANDBOOK OF THE LAW OF EVIDENCE § 276, at 670-71 (2d ed. 1972).
117. Id. § 280, at 678-79.
118. FED. R. EVID. 804(b)(3).
119. C. MCCORMICK, HANDBOOK OF THE LAW OF EVIDENCE § 276, at 670-71 (2d ed. 1972).
120. FED. R. EVID. 804(a)(2).
121. 559 F.2d 1271 (5th Cir. Sept., 1977).
122. Id. at 1273.
123. Id.
124. Id. at 1272.
125. Id.
126. Id.
127. Id.
128. Id.
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him in contempt of court.'25 The trial court declared that Guerrero
was unavailable as a witness because he had refused to testify under
court order and admitted his grand jury testimony identifying Gon-
zalez as the person who had hired him. 3"

Although the Fifth Circuit agreed that the witness was unavail-
able under rule 804(a)(2),1'1 the court did not find his grand jury
testimony admissible. Because the grand jury witness was given
immunity, the only criminal liability the witness could incur would
be if he refused to answer the grand jury questions.1 2 The witness'
identification of Gonzalez was given at a time when it was in his best
interest to do so"3 and may have been made to "curry favor" with
authorities. 14 Therefore, the statement was not really a declaration
against penal interest. Thus, the Fifth Circuit adopted the common
law test of motive to falsify the information in its determination of
whether a statement is truly against a witness' interest.t'i

CONCLUSION

During the brief time the Federal Rules of Evidence have been
in effect, the Fifth Circuit has substantially applied the rules in
conformity with the common law rules of evidence, despite contrary
legislative intent in some instances. In this survey period, the Fifth
Circuit construed rules 404(b), 608(b), 702, 703, 705, and 804 in
accordance with the common law. Only in rules 501 and 609 was pre-
rules case law disregarded. Therefore, although the federal practi-

129. Id.
130. Id. See United States v. Thomas, 571 F.2d 285, 288 (5th Cir. Apr., 1978) and

United States v. Mathis, 559 F.2d 294, 298 (5th Cir. Sept., 1977). In Thomas, the Fifth
Circuit held that a declarant was unavailable within the meaning of rule 804 (a)(1) even
though there was no express assertion of the privilege and no ruling by the court that the
privilege constituted unavailability. Here the declarant was the defendant in a criminal
action. The court stated that the declarant's privilege and his right to assert it was patent.
United States v. Thomas, 571 F.2d 285, 288 (5th Cir. Apr., 1978). The circuit court, in Mathis,
held that in a fraudulent marriage the trial judge can order the "wife" to testify. Therefore,
she is not "unavailable" as a witness. United States v. Mathis, 559 F.2d 294, 298 (5th Cir.
Sept., 1977).

131. United States v. Gonzalez, 559 F.2d 1271, 1272 (5th Cir. Sept., 1977).
132. Id. at 1273. The circuit court also held the evidence inadmissible under rule

804(b)(5) because it did not have any guarantee of trustworthiness for the same reasons it
was inadmissible under 804(b)(3).

133. Id. at 1273. The testimony was in the witness' best interest because he had been
convicted and given immunity and, thus, any statement could not subject him to criminal
liability. Id. Also, during the grand jury hearing, the witness could only incur civil or criminal
liability if he did not say something. Id.

134. Id.
135. C. MCCORMICK, HANDBOOK OF THE LAW OF EVIDENCE § 279(d), at 677 (2d ed. 1972).
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tioner should learn the new rules, he should be aware that pre-rules
case law will continue to provide their direction.

Karen F. Harrison




