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IMPLIED WARRANTY OF HABITABILITY IN
TEXAS-THE UNANSWERED QUESTIONS

The housing problem involves a triangular relationship be-
tween the tenant, the landlord, and the government. The tenant
is interested in a decent place to live at a reasonable price; the
landlord is interested in turning a profit with a minimum outlay
of money and a maximum protection of his investment; and the
government is interested in balancing these interests for the public
welfare and for upgrading the community standard of living.

The Texas Supreme Court attempted to resolve these conflict-
ing interests in Kamarath v. Bennett,2 which aligned Texas with the
growing number of states that have adopted the implied warranty
of habitability.3 Kamarath held that in a rental of a dwelling unit
for a specified time or at will, there is an implied warranty by the
landlord that the apartment is habitable and fit for living.4 How-

1. Clough, The Case Against the Doctrine of Independent Covenants: Reform of Ore-
gon's FED Pr-ocedure, 52 ORE. L. REv. 39 (1972).

2. 568 S.W.2d 658 (Tex. 1978).
3. E.g., Kamarath, the lessee of an apartment building, sued his landlord for a breach

of an implied warranty of habitability under an oral, month to month lease. Kamarath
inspected the premises before assuming occupancy, but some of the defects such as faulty
plumbing and wiring and structural defects were not visible at the inspection. Within three
months after Kamarath assumed occupancy, building inspectors confirmed the defects. The
premises were inspected ten times within a five month period (June-Nov. 1975) with no
reported change in condition. Shortly after the first inspection, the landlord was given notice
by city officials to either repair or vacate the premises. The landlord gave notice to the tenant
to vacate soon after receiving the notice from the city. The tenant remained in possession
until late September 1975 after failing to pay rent for July, August and September. The court
of civil appeals refused to recognize the implied warranty of habitability, Kamarath v.
Bennett, 549 S.W.2d 784 (Tex. Civ. App.-Waco 1977), rev'd, 569 S.W.2d 658 (Tex. 1978).
The Texas Supreme Court reversed, thus joining the other jurisdictions that have recog-
nized the implied warranty.

See, e.g., Javins v. First Nat'l Realty Corp., 428 F.2d 1071 (D.C. Cir.), cert. denied, 400
U.S. 925 (1970); Green v. Superior Court, 10 Cal. 3d 616, 517 P.2d 1168, 111 Cal. Rptr. 704
(1974); Lemle v. Breeden, 51 Hawaii 426, 462 P.2d 470 (1969); Jack Spring, Inc. v. Little, 50
Ill. 2d 351, 280 N.E.2d 208 (1972); Mease v. Fox, 200 N.W.2d 791 (Iowa 1972); Steele v.
Latimer, 214 Kan. 329, 521 P.2d 304 (1974); Boston Hous. Auth. v. Hemingway, 363 Mass.
184, 293 N.E.2d 831 (1973); King v. Moorehead, 495 S.W.2d 65 (Mo. App. 1973); Kline v.
Bums, 111 N.H. 87, 276 A.2d 248 (1971); Marini v. Ireland, 56 N.J. 130, 265 A.2d 526 (1970);
Pines v. Perssion, 14 Wis. 2d 590, 111 N.W.2d 409 (1961).

4. Kamarath v. Bennett, 568 S.W.2d 658, 660-661 (Tex. 1978). It is not the purpose of
this article to discuss the historical evolution of property law concepts from the required
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ever, the importance of the Kamarath opinion in landlord-tenant
law remains to be seen because of the Texas Supreme Court's si-
lence ir three critical areas: patent vs. latent defects, possibility of
waiver and availability of remedies. Kamarath's lack of direction in
these areas creates the possibility that the protection afforded ten-
ants by the implied warranty of habitability will be eroded by future
decisions. In essence, Texas remains on the threshold of deciding
whether the interests of the tenant or the landlord will be para-
mount: whether the Texas Supreme Court's decision in Kamarath
will become an effective remedy for tenants depends on further
interpretation by the courts in certain key areas.

In the recent post-Kamarath decision of Sims v. Century Kiest
Apartments,5 there was alarming evidence of a vacillation between
competing policies. The plaintiff brought an action against his land-
lord because the landlord terminated his periodic tenancy and
evicted him by forcible detainer proceedings in retaliation for the
tenant's report of housing code violations to city authorities. The
Sims court held that retaliatory eviction is a legal wrong for which
an action for damages will lie6 but implied that retaliatory evic-
tion would not be a defense to a forcible detainer action.7 The Sims
holding indicates confusion regarding the underlying rationale of
Kamarath's implied warranty of habitability. A clear understand-
ing of that rationale may furnish needed direction for future deci-
sions that could provide both a real meaning to the Kamarath hold-
ing and an alignment of purpose in landlord-tenant case law. The
purpose of this paper is to clarify the rationale of the Kamarath
holding and to suggest remedial alternatives that will be consistent
with that rationale.

doctrine of caveat emptor to the more recent "caveat vendor." An excellent brief historical
review will be found in 10 TEx. TEcH. L. Rav. 228 (1978), and more detailed historical
treatment will be found in 1 AMERICAN LAW OF PROPERTY § 3.45, at 267 (Casner ed. 1952); 2
R. POWELL, THE LAW OF REAL PROPERTY, 220, at 174 (rev. ed. 1973); Hicks, The Contractual
Nature of Real Property Leases, 24 BAYLOR L. REv. 443 (1972); Quinn & Phillips, The Law of
Landlord-Tenant: A Critical Evaluation of the Past with Guidelines for the Future, 38
FORDHAM L. REv. 225 (1969).

5. 567 S.W.2d 526 (Tex. Civ. App.-Dallas 1978, no writ).
6. Id. at 532.
7. [Olur present holding does not go so far as to hold that it [retaliatory
eviction] would constitute a defense in forcible detainer. . . since forcible detainer
is a summary remedy, the issues should be narrow and uncomplicated. Thus we
do not decide the question of whether retaliatory eviction would be a defense in a
forcible detainer case.

Id. at 532.
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I. BASIS OF THE KAMARATH DECISION

Two distinct theoretical foundations delineate the origin of
the implied warranty theory.8 These separate theories have sub-
stantial impact on the remedies available for a breach of the
implied warranty of habitability. The first theory is the sale con-
tract theory, which is analogous to the warranties of merchantabil-
ity' and fitness 0 provided by the Uniform Commercial Code for
sales of goods. The UCC warranties allow the buyer of defective
goods to recover damages from the seller. The sale contract theory
is a logical extension of the implied warranties from sales of goods
to residential leases. In Lemle v. Breeden," the Supreme Court of
Hawaii constructed a warranty of habitability in residential leases
from the law of sales:

[T]he application of an implied warranty of habitability in leases
gives recognition to the changes in leasing transactions today. It
affirms the fact that a lease is, in essence, a sale as well as a
transfer of an estate in land and is, more importantly, a contrac-
tual relationship .... An implied warranty of habitability . . .
is a just and necessary implication. It is a doctrine which has its
counterparts in the law of sales and torts and one which when
candidly countenanced is impelled by the nature of the transaction
and contemporary housing realities."2

Other courts have utilized an approach different from sales
theory to recognize the implied warranty of habitability. The New
Jersey Supreme Court reasoned that covenants can be implied into
leases based on the reasonable intentions of the contracting parties
contemplated by the language of the lease, 3 and the Missouri Court
of Appeals used the erosion of the doctrine of caveat emptor in sales
of houses to justify the implication of the warranty of habitability. 4

The second theoretical basis for recognizing the implied war-
ranty of habitability is the housing code, or public policy theory. 5

8. See Cochran, Landlord-Tenant Law Reform-Implied Warranty of Habitability:
Effects and Effectiveness of Remedies for Its Breach, 5 TEX. TECH. L. REV. 749 (1974) (herein-
after referred to as Cochran).

9. U.C.C. § 2-314 (1972 version).
10. U.C.C. § 2-315 (1972 version).
11. 51 Hawaii 426, 462 P.2d 470 (1969).
12. Id. at 426, 462 P.2d at 474.
13. Marini v. Ireland, 56 N.J. 130, 265 A.2d 526 (1970).
14. King v. Moorehead, 495 S.W.2d 65 (Mo. App. 1973).
15. See Cochran, supra note 8, at 757.

1979] 977



TEXAS TECH LAW REVIEW

Courts that use the housing code theory reason that legislative en-
actment of housing codes forms the foundation of the implied war-
ranty 6 and typically base the landlord's duty to provide habitable
dwellings on legislative policy:

[Tihe legislature had made a policy judgment-that it is socially
(and politically) desirable to impose these duties upon a property
owner-which has rendered the old common law rule [caveat
emptor] obsolete. To follow the old rule of no implied warranty of
habitability in leases would . . . be inconsistent with the current
legislative policy concerning housing standards. 7

Javins v. First National Realty Corp. ,'8 while recognizing both
theories, ultimately relied on the District of Columbia's Housing
Code to imply the warranty of habitability into leases or urban
dwellings."

The foundation of Kamarath is the housing code-public policy
theory. The Texas Supreme Court stated that the implied warranty
is based on public policy and is imposed because of the legal relation
of the parties and the nature of their bargain. 20 Noting that the
importance of an apartment lease had shifted from the creation of
a tenurial relationship to the arrangement of the leasing of a habita-
ble dwelling, the Texas Supreme Court listed four reasons for the
finding of an implied warranty. The first reason was the legislative
recognition 2' that the public welfare may require rental dwellings to
be in a safe condition and fit for human habitation. Second, the
landlord's superior knowledge placed him in a better position to
discover defects. Third, the landlord should bear the costs of repairs
to make the premises safe because of his retained ownership of the

16. See, e.g., Pines v. Perssion, 14 Wis. 2d 590, 111 N.W.2d 409 (1961); see also Javins
v. First Nat'l Realty Corp., 428 F.2d 1071 (D.C. Cir.), cert. denied, 400 U.S. 925 (1970); Green
v. Superior Court, 10 Cal. 3d 616, 517 P.2d 1168, 111 Cal. Rptr. 704 (1974).

17. Pines v. Perssion, 14 Wis. 2d 590, 111 N.W.2d 409, 412-13 (1961).
18. 428 F.2d 1071 (D.C. Cir.), cert. denied, 400 U.S. 925 (1970).
19. The Javins court reasoned that the obligations of the housing code could not be

reconciled with the common law rule that the landlord owes no duty to repair. Id. at 1076-
77. The warranty was implicitly required by the code and the landlord, upon signing the lease,
undertook a continuing obligation to maintain the premises in accordance with applicable
law. Id. at 1080-81.

20. Kamarath v. Bennett, 568 S.W.2d 658, 661 (Tex. 1978).
21. TEx. REv. CIv. STAT. ANN. art. 1175, § 35 (Vernon Supp. 1977-1978) granted home

rule cities powers to adopt ordinances to establish minimum standards of habitation, and to
enforce such standards against property that is unfit for human habitation and which consti-
tutes a hazard to the health, safety and welfare of its citizens.

[Vol. 10:975



premises. Finally, landlords generally hold a superior bargaining
position over tenants, which could lead to the rental of poor housing
and violation of public policy. Thus, the primary justification for
recognizing the implied warranty of habitability is that public pol-
icy, enunciated by the legislature, requires it.

II. THE UNANSWERED QUESTIONS.

Once the basis of the implied warranty has been clarified, the
areas of patent vs. latent defects, waiver, and remedies should be
examined to determine whether actions by the legislature, parties
to the lease or the courts are consistent with the theoretical perspec-
tive underlying the Kamarath opinion.

A. Patent vs. Latent Defects

A patent defect is a defect that can be discovered by a reasona-
ble inspection of the premises. Latent defects cannot be discovered
by a reasonable inspection and include, for example, defects in the
plumbing, heating and electrical systems. Under common law, the
landlord had no duty to provide premises free of either type of defect
in the absence of a specific agreement.22 Several courts have refused
to extend the protection of the implied warranty to patent defects.'

If the underlying rationale of Kamarath had been sale-contract
theory, a limitation of the implied warranty to latent defects would
be consistent with the theoretical basis. The tenant who accepts a
residence with patent defects presumably receives what he bar-
gained for, since, ideally, the existence of the patent defects would
be compensated by a reduced rental price. This reduction in price
is analogous to that for the purchase of "second-hand" merchan-
dise. Although the court in Kamarath recognized the implied war-
ranty of habitability, it also stated, "This means that at the incep-
tion of the rental lease there are no latent defects in the facilities
that are vital to the use of the premises for residential purposes and
that these essential facilities will remain in a condition which makes
the property liveable." ' The court did not expressly state that

22. See, e.g., Lynch v. Ortlieb, 70 Tex. 727, 8 S.W. 515 (1888); see Perez v. Raybaud,
76 Tex. 191, 13 S.W. 177 (1890); see also 1 AMERICAN LAW OF PROPERTY § 3.78, at 346 (Casner
ed. 1952).

23. Kline v. Bums, 111 N.H. 87, 276 A.2d 248 (1971); Marini v. Ireland, 56 N.J. 130,
265 A.2d 526 (1970); Reste Realty Corp. v. Cooper, 53 N.J. 444, 251 A.2d 268 (1969). See also
RESTATEMENT (SECOND) OF PROPERTY § 5.3, comment e, at 191 (1976).

24. Kamarath v. Bennett, 568 S.W.2d 658, 661 (Tex. 1978).

1979] WARRANTY 979



TEXAS "TECH LAW REVIEW

patent defects are excluded from the warranty; however, by nega-
tive implication, those defects could be excluded. The resolution of
whether patent defects should be excluded is found in an analysis
of the rationale of the Kamarath decision.25 The holding in
Kamarath is not predicated on sale-contract theory, and the limita-
tion of the warranty to latent defects is inconsistent with the ration-
ale that public policy requires the recognition of the implied war-
ranty.

At the outset, it should be noted that at least one case has
extended the protection of the implied warranty to patent defects.26

In Foisy v. Wyman," the Washington Supreme Court held that a
tenant did not waive the protection of an implied warranty of habit-
ability when he accepted premises containing substantial patent
defects in return for a reduced monthly rent payment. The Foisy
court based its holding on the rationale behind Washington's recog-
nition of the implied warranty of habitability.2

The four factors used by the Texas Supreme Court to recognize
the existence of the implied warranty would be severely undermined
if the coverage of the warranty were limited to latent defects.
First, the legislative recognition that the public welfare may require
dwellings offered for rental to be in a safe condition and fit for
human habitation would be ignored if patent defects escaped
liability. 29 Second, the consideration that the landlord is in a bet-
ter position to know of the defects, both latent and patent, would
be irrelevant if the warranty were limited to latent defects." Third,
it would be illogical to require landlords to bear merely the cost of
repairs3' for latent defects while permitting patent defects, equally
threatening to the health and safety of tenants, to go unrepaired.
Finally, limiting the warranty to latent defects would do nothing
to equalize the disparate bargaining positions3 between landlords

25. See notes 20-21 supra and accompanying text.
26. Mease v. Fox, 200 N.W.2d 791 (Iowa 1972); Boston Hous. Auth. v. Hemingway, 363

Mass. 184, 293 N.E.2d 831 (1973); and Foisy v. Wyman, 43 Wash. 2d 22, 515 P.2d 160 (1973),
imply a warranty against those patent defects that are also violations of the housing code.
See Comment, Tenant Protection in Iowa-Mease v. Fox and the Implied Warranty of
Habitability, 58 IowA L. Rxv. 656 (1973) and Note, 53 NEa. L. REv. 610, 613 n.ll (1974).

27. 83 Wash. 2d 22, 515 P.2d 160 (1973).
28. See notes 38-45 infra and accompanying text.
29. Kamarath v. Bennett, 568 S.W.2d 658, 660 (Tex. 1978).
30. Id.
31. Id.
32. Id.
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and tenants. Tenants, having the weaker bargaining position,
would be compelled to accept housing with patent defects that is
no less threatening to health and safety than housing with latent
defects. This limitation of the implied warranty of habitability, in
short, undermines the ordinances 33 ' that establish minimum
standards of habitation to assure the health, safety and welfare of
the citizens.

B. Waiver

Closely related to the issue of whether the implied warranty
should be limited to latent defects is the issue of waiver. Again, sale-
contract theory would be consistent with the notion that a tenant
may waive the implied warranty of habitability because the ration-
ale is that the tenant may receive a smaller bundle of goods and
services in exchange for a lower rental figure (sales price)4

Kamarath suggests that a tenant may waive the implied war-
ranty of habitability by accepting the premises "as is." ' 35 Although
a waiver is clearly possible under the holding in Kamarath, the
allowance of the waiver would contradict the foundation of the deci-
sion-that the legislature has deemed it desirable for the public
welfare that dwellings offered for rental be safe and habitable. One
commentator has inferred that a waiver would not be inconsistent
with public policy.36 However, this conclusion fails to identify the
specific public policy factors that are the foundation of the
Kamarath holding and assumes a general definition of public policy
applicable in every situation. The only public policy that must
be consistent with a waiver is the public policy articulated in the
opinion.

As mentioned earlier, the Washington Supreme Court in Foisy
v. Wyman 3

1 held that a tenant could not waive the implied warranty
of habitability by accepting a leasehold with substantial patent

33. Id. See note 21 supra.
34. Even this argument is debatable, given the increased shortage of housing.
35. 568 S.W.2d at 660 n.2.
There is no evidence in this case that Kamarath and Bennett expressly agreed that
Kamarath rented the property 'as is,' whether habitable or not. There is no indi-
cation the landlord Bennett expressly disclaimed any warranty of habitability.
There is no crosspoint urging Karamath waived the warranty. Accordingly, our
holding should not be construed to mean that a tenant may not, by express agree-
ment, waive the warranty of habitability.

Id.
36. Comment, The Landlord-Tenant Relationship Breaks Into the Twentieth Century:

The Implied Warranty of Habitability, 30 BAYLOR L. Rav. 513, 523 (1978).
37. 83 Wash. 2d 22, 515 P.2d 160 (1973).
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defects. The justification in Foisy for the "no waiver" holding was
threefold. First, the Washington Housing Code expressly obligated
the landlord to keep the premises fit for human habitation at all
times during the tenancy.38 Thus, the court in Foisy reasoned that
a waiver of the landlord's duty to provide habitable premises by
private agreement would contradict express legislative mandate.
This rationale was also used in Javins v. First National Realty
Corp.39 to justify its "no waiver" policy. While Texas has no state
statute similar to the one used in Foisy, there are numerous munici-
pal ordinances that would support the rationale of no waiver: that
a landlord should not be able to remove by private agreement a duty
imposed by a statute. 0 To permit a tenant to waive an implied
warranty of habitability, grounded on the public policy favoring the
existence of premises that are safe and suitable habitation, would
be analogous to permitting employers to waive the duty imposed by
an occupational safety statute through a private agreement with
their employees."

The second justification by the court in Foisy for denial of a
waiver was that the implied warranty of habitability should prohibit
a landlord from bargaining with a tenant for patently substandard
housing. 2 The idea that a waiver would undermine the purpose
of the warranty is equally applicable in Texas. The legislature's
expressed desire for safe and suitable housing 3 cannot be attained
if tenants are allowed to waive defects. Moreover, the landlord has
no incentive to remedy defects because he may leave the premises
in defective condition for subsequent tenants under the shield of
a waiver.

38. 515 P.2d at 165; WASH. REV. CODE ANN. § 59.18.060 (Supp. 1977).
39. 428 F.2d 1071 (D.C. Cir.), cert. denied, 400 U.S. 925 (1970).
40. See, e.g., DALLAS, TEX., REv. ORDINANCES Vol. I, ch. 27 (1961).
41. Narramore v. Cleveland, C. C. & St. L. Ry., 96 F. 298, 302 (6th Cir. 1899). The court

in Javins used this analogy to support its holding that the statutory duty of providing habita-
ble premises could not be waived. See Note, 53 N~m. L. REV. 610, 615 (1974).

42. Foisy v. Wyman, 43 Wash. 2d 22, 515 P.2d 160, 164-65 (1973):
We believe this type of bargaining by the landlord with the tenant is contrary

to public policy and the purpose of the doctrine of implied warranty of habitability.
A disadvantaged tenant should not be placed in a position of agreeing to live in
uninhabitable premises. Housing conditions, such as the record indicates exist in
the instant case, are a health hazard, not only to the individual tenant, but to the
community which is exposed to said individual . . . . [Sluch housing conditions
are at least a contributing cause of such problems as urban blight, juvenile delin-
quency and high property taxes for conscientious landowners.

43. Kamarath v. Bennett, 568 S.W.2d 658, 660 (Tex. 1978).
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Finally, permitting waiver would defeat the purpose of equali-
zation of bargaining positions between landlords and tenants.
This rationale supported the existence of the implied warranty in
both Foisy" and Kamarath."1 The generally accepted definition of
waiver is "a voluntary relinquishment of a known right." When
gross disparity of bargaining power exists between the parties, the
voluntary nature of any action taken by the weaker party is immedi-
ately suspect.

Kamarath's implication that a waiver would be permissible 4
6

is a clear example of the vacillation that makes the impact of the
decision difficult to determine. If the implied warranty, which
ostensibly exists because of a policy decision favoring the interests
of tenants, can be emasculated by a simple waiver, landlords in
a superior bargaining position could revive the doctrine of caveat
emptor by a single sentence in a rental contract. Indeed, landlords
would be encouraged to keep the premises in a state of disrepair,
so that new tenants could not claim the protection of the implied
warranty.4" Thus, it is not surprising that the Texas Apartment
Association included a waiver of the implied warranty in its stand-
ard lease form immediately after the Kamarath decision.4" One
commentator4 has suggested that waivers are not against public
policy, but that tenants could find relief if courts were either to
deny enforcement of such waivers or to declare them unconscion-
able. The difficulty with this is that the tenant would bear the
burden of litigation to determine whether the waiver should be
declared unconscionable in his particular situation. Moreover, it
is difficult to determine the standards of unconscionability as the
housing shortage becomes more acute. For instance, in a market
where demand greatly exceeds supply, the well-educated pro-
fessional who signs a lease form containing a waiver does not fit
the traditional notion of the underprivileged party who has been the
victim of overreaching. Yet, in a supply-depressed housing market,
enforcement of the waiver may very well be unconscionable.

Nevertheless, if waivers are judicially recognized in lease con-

44. Foisy v. Wyman, 43 Wash. 2d 22, 515 P.2d 160, 164 (1973).
45. Kamarath v. Bennett, 568 S.W.2d 658, 660 (Tex. 1978).
46. Id. at 660 n.2.
47. See Note, 84 HARv. L. REv. 729, 736 (1971).
48. Austin American-Statesman, Aug. 22, 1978 § 1, at 6, col. 1, cited in 10 TEx. TECH

L. REv. 228 (1978).
49. See Comment, 30 BAYLOR L. REv. 513, 522-23 (1978).
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tract forms, denial of enforcement of the waiver or declaration of
unconscionability of the lease may be one of the only effective ways
to vindicate tenants' rights. Courts have declared exculpatory
clauses void when the landlord has sought to avoid an affirmative
duty. 0 Similarly, courts have refused to enforce private agreements
between parties when there was a gross disparity in bargaining posi-
tion5' or when the transaction was so one-sided as to be declared
unconscionable.52

Another way to protect a tenant's rights would be to permit
waivers only within circumscribed parameters that serve the pur-
pose of the warranty. For example, a waiver could be permissible if
the tenant received a reduction in rent sufficient to enable him to
effect the necessary repairs himself.5 3 This solution not only would
give meaning to the notion that the tenant could "bargain" with his
landlord, but also would support the legislative policy of providing
for safe and habitable housing. Although this solution would involve
litigation to determine the permissible scope of waivers, the amount
of litigation would be no more than with the alternative remedy of
declaring the contract unconscionable or denying enforcement of
the waiver on a case by case basis.54

C. Remedies

The Kamarath court declined to discuss the proper measure of
damages" and other remedies for a breach of the implied warranty
of habitability. The remedial alternatives recognized by future
courts will have a profound impact on the availability of the war-

50. See, e.g., Crowell v. Hous. Auth. of Dallas, 495 S.W.2d 887, 889 (Tex. 1973).
51. Jones v. Star Credit Corp., 59 Misc. 2d 189, 298 N.Y.S.2d 264, 266 (1969).
52. Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 161 A.2d 69, 86-88 (1960).
53. This solution was proposed in Note, 53 NEa. L. REV. 610, 617 (1974).
54. It has been suggested that landlords may be able to waive their duties by private

agreements with tenants, but still remain open to criminal sanction for violation of the
housing code. It is submitted that this solution has failed to achieve results. See Cochran,
supra note 8, at 753.

55. Kamarath v. Bennett, 568 S.W.2d 658, 659 n.1 (Tex. 1978). The court stated:
The trial court excluded testimony about the difference between the rent charged
Kamarath and the fair market rental value of the premises in its state of disrepair
and violation of the housing code. Since the testimony was clearly relevant to the
damages, if any, Kamarath suffered, the testimony was improperly excluded. There
is no point, however, on the proper measure of damages. Likewise, there is no point,
counterpoint or crosspoint raising the applicability vel non of the Deceptive Trade
Practices Act (TEX. Bus. & COM. CODE ANN. § 17.41 et. seq.) to the warranty of
habitability and we express no opinion on whether the Act applies.

See text at note 88 infra. Id.
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ranty as a viable protection for tenants. If the warranty is recognized
but the tenant's recovery is laden with obstacles, then the cause of
action for a breach of the implied warranty is as effectively unavail-
able as if the warranty were never recognized. Thus, the remedial
alternatives should be consistent with the public underlying the
implied warranty of habitability.

It is generally accepted that the remedies available for a breach
of the implied warranty of habitability include the general contract
remedies of rescission, reformation and damages.0 Each remedy
should be analyzed to determine its effectiveness in accomplishing
the purpose behind the implied warranty of habitability and in
providing relief to tenants.

1. Rescission or Termination

Rescission or termination of the lease contract does not promote
the legislative policy of safety and habitability of available prem-
ises. The landlord is not required to take measures to correct the
defects, either directly or indirectly. The unit remains available for
the next unwary tenant. In addition, this remedy does not always
provide practical relief to tenants. Where the supply of available
housing is severely limited, the opportunity to rescind or terminate
the lease is illusory. Where the supply of housing is abundant, the
tenant is nevertheless faced with the cost and burden of moving.
These relocation costs may render this remedy meaningless for a
tenant who, having recently changed residences, finds himself faced
with additional moving expenses in a short period of time.

While lease rescission or termination does nothing to increase
the number of habitable dwellings available for occupany, it can be
an effective remedy in certain situations. This remedy is most effi-
caciously utilized when the defects are in existence at the inception
of the lease. Then, the lessee may terminate the lease, collect rent
paid in advance, and be absolved from liability for rent for the
remainder of the lease term. This remedy was effectively employed
in Lemle v. Breeden57 and Pines v. Perssion."  In both Lemle and
Pines the tenants vacated within one week after assuming occu-
pancy. Neither case permitted recovery for the expenses of moving

56. Lemle v. Breeden, 51 Hawaii 426, 462 P.2d 470, 475 (1969). See also Skillern,
Implied Warranties in Leases: The Need for Change, 44 DENVER L.J. 387, 396-97 (1967).

57. Lemle v. Breeden, 51 Hawaii 426, 462 P.2d 470 (1969).
58. Pines v. Perssion, 14 Wis. 2d 590, 111 N.W.2d 409 (1961).
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or securing another dwelling, but there was no evidence that the
plaintiffs in either case had requested that relief.

When the defects exist at the inception of the lease, there is no
requirement that the tenant give the landlord either notice or an
opportunity to remedy the defect before termination of the lease. In
addition to the breach of warranty theory for rescission, other courts
have permitted tenants to cancel the lease on a theory of illegality
when defects were present at the beginning of occupancy. '9

When the defects arise after the lease term has begun, the
tenant must give notice and a reasonable opportunity to repair the
defect to the landlord before he may rescind or cancel the lease.5"
The right and utility of termination must be weighed against such
other available remedies as reformation, rent withholding, or repair
and deduct. In any event, the tenant remains liable for the reasona-
ble rental value of the premises during occupancy."

2. Reformation

Like rescission, reformation is a remedy that does little to im-
plement the policy underlying the implied warranty of habitability.
Premises that are unsafe or unfit for human habitation remain on
the market. The tenant endures the accompanying risks to his
health and safety for as long as the lease remains in effect. More-
over, the necessity for supervision of the reformed agreement im-
mediately arises. Supervision is necessary because the ability of
an indigent tenant to "bargain" with his landlord for a reduction in
rental proportionate to the landlord's breach is questionable. 62

Reformation would be useful when only a portion of the leased
premises is uninhabitable. 3 When the tenant desires to remain in

59. See, e.g., Brown v. Southall Realty Co., 237 A.2d 834 (1968). The rationale of the
illegal contract theory is that a lease contract entered into in violation of statutory provisions
designed for police or regulatory purposes, is void and confers no right on the wrongdoer. Id.
at 837.

60. Hinson v. Delis, 26 Cal. App. 3d 62, 102 Cal. Rptr. 661, 666 (1972); Berzito v.
Gambino, 63 N.J. 460, 308 A.2d 17, 22 (1973); Marini v. Ireland, 56 N.J. 130, 265 A.2d 526,
535 (1970).

61. Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1082-83 (D.C. Cir.), cert. denied,
400 U.S. 925 (1970); Green v. Superior Court, 10 Cal. 3d 616, 517 P.2d 1168, 1177, 1I1 Cal.
Rptr. 704 (1974); Hinson v. Delis, 26 Cal. App. 3d 62, 102 Cal. Rptr. 661, 666 (1972); Pines v.
Perssion, 14 Wis. 2d 590, 111 N.W.2d 409, 413 (1961).

62. This inequality of bargaining positions was a situation which the Texas Supreme
Court expressly attempted to remedy in Kamarath v. Bennett, 568 S.W.2d 658, 661 (Tex.
1978).

63. Skillern, Implied Warranties in Leases: The Need for Change, 44 DENVER L.J. 387,
396 (1967).
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possession, the lease could be reformed to cover the area that con-
forms to the implied warranty and terminated as to the remaining
unsuitable portion. However, this solution presupposes the exist-
ence of a dwelling unit that is capable of division into suitable and
unsuitable areas. This remedy would be inappropriate for sporadic
defects occurring throughout the premises, which taken as a whole,
make the premises unsuitable for living.

If the landlord is unwilling to accept a reduction in rent propor-
tionate to his breach of the warranty, the effectiveness of the remedy
of reformation is questionable. The tenant who desires to remain in
possession would be faced with two alternatives: paying the full
rent and initiating court action to have the lease reformed, or with-
holding the portion of the rent that the tenant determines to be a
fair measure of the landlord's breach. Lower and middle income
bracket tenants can scarcely afford adequate housing, let alone the
luxury of litigation. Therefore, if the tenant must pay the full rent
and await the outcome of litigation, he really has no remedy. Alter-
natively, the tenant may "reform" the lease on his own by with-
holding that portion of the rent that he believes is equivalent to
the rental value of the inhabitable portion of the premises. This ac-
tion, however, allows the landlord to initiate summary possession
proceedings to recover the premises for failure to pay the agreed
rent. 4 Even if a court is willing to recognize a decreased rental
value, the tenant risks losing possession if he estimates the value of
the unsuitable portion of the premises incorrectly. "

3. Rent Withholding-To Achieve Abatement or Reduction in
Rent to the Extent of the Lessor's Breach

Rent withholding differs from reformation. In reformation, the
tenant continues to pay rent, but the amount is reduced pursuant
to an agreement with the landlord. In rent withholding, the tenant
pays no rent to the landlord. The rationale of rent withholding is
that the tenant's duty to pay rent is dependent on the landlord's
compliance with the warranty of habitability;" therefore the land-

64. TEX. REV. Civ. STAT. ANN. art. 3975a (Vernon 1966) provides landlords with the right
to maintain a suit for forcible entry and detainer against a tenant who has defaulted in his
rent payments after giving the tenant three days written notice.

65. However, in Javins v. First Nat'l Realty Corp., 428 F.2d 1071 (D.C. Cir.), cert.
denied, 400 U.S. 925 (1970), the court held that a tenant who has withheld rent incorrectly
may avoid eviction by tendering the past due rent plus interest.

66. See Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1082 (D.C. Cir.), cert. denied,
400 U.S. 925 (1970). See also Daniels, Judicial and Legislative Remedies for Substandard
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lord's breach of the warranty suspends the tenant's duty to pay rent.
This remedy is effective for tenants because once the landlord

has breached the implied warranty, the tenant may begin withhold-
ing rent payments. The landlord must then take the initiative and
invoke the protection of the court by initiating a suit either for
nonpayment of rent or for possession.17 The court may require the
tenant to pay the agreed rental price into the court as long as the
tenant remains in possession. At trial, the court will determine how
this rent should be distributed,"5 and depending upon the serious-
ness of the defects, the entire rent may be abated until the defects
are corrected.

The chief advantages of rent withholding are that the tenant is
allowed to remain in possession and that the landlord is required to
bear the burden of initiating litigation. The present tenant may
continue in possession for the remainder of his term without paying
any rent." In addition, the landlord may not place the rental unit
into the market at the end of the lease term without making the
repairs because the illegal contract theory70 renders void a lease if
the defects exist at its inception. Thus, in order to receive any finan-
cial benefit from the unit, the landlord must make the repairs.
Unlike rescission and reformation, rent withholding serves the pol-
icy behind the implementation of the warranty.7'

The major disadvantage of rent withholding is that the tenant
must determine initially the point at which a breach has occurred.
Determination of the existence of a breach of the implied warranty
is difficult because of the nature of the warranty. In Kamarath v.
Bennett,7 1 the court intimated that a breach would occur when the
defect renders the premises unsafe, unsanitary, or otherwise unfit
for living.73 If the tenant must determine the existence of a breach

Housing: Landlord-Tenant Law Reform in the District of Columbia, 59 GEo. L.J. 909, 934-
38 (1971) (hereinafter referred to as Daniels).

67. See Cochran, supra note 8, at 767.
68. This remedy was suggested in Hinson v. Delis, 26 Cal. App. 3d 62, 102 Cal. Rptr.

661, 666 (1972).
69. Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1082-83 (D.C. Cir.), cert. denied,

400 U.S. 925 (1970); Daniels, supra note 66, at 940.
70. See note 59 supra and accompanying text.
71. See note 21 supra and accompanying text.
72. 568 S.W.2d 658 (Tex. 1978).
73. Id. at 661.
The nature of the deficiency, its effect on habitability, the length of time for which
it persisted, the age of the structure, the amount of the rent, the area in which the
premises are located, whether the tenant waived the defects, and whether the
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at his peril, the value of rent withholding as a remedy would be
effectively eliminated. The tenant who withholds the rent and forces
the landlord to bring an unlawful detainer action, risks the loss of
the right to possession if the court does not find a breach." However,
this peril could be avoided if Texas adopted the rule of Javins v.
First National Realty Corp.7" Under Javins, the tenant must be
given the opportunity to pay the past due rent before his right to
possession can be terminated."5

4. Repair-and-Deduct

The repair-and-deduct remedy allows the tenant to correct the
defects and to deduct the cost of the repairs from the rent, and if

defects resulted from malicious, abnormal or unusual use by the tenant, are among
the factors to be considered in deciding if there has been a breach of the warranty
of habitability.

Id. at 661. However, these factors must also be considered in light of the purposes of the
implied warranty. For example, the age of the structure may increase the likelihood of defects,
but the tenant should not be required to endure more defects. Rather, the landlord should
be required to be more diligent in discovering and repairing the defects. See, e.g., Marini v.
Ireland, 56 N.J. 130, 265 A.2d 526, 534 (1970) (holding the landlord responsible for deteriora-
tion from age). By the same token, the amount of rent should not be considered to allow a
court to conclude that a tenant's rent should be inversely correlated with the amount and
nature of defects he must endure. This would directly contradict the court's articulated
purpose of protecting low income tenants from their weak bargaining positions. Consideration
of the amount of rent easily could permit landlords to bargain away the protection afforded
by implied warranty. See, e.g., Foisy v. Wyman, 83 Wash. 2d 22, 515 P.2d 160, 164-65 (1973)
(forbidding such a bargain); and note 37 supra and accompanying text. See also Moskovitz,
The Implied Warranty of Habitability: A New Doctrine Raising New Issues, 62 CAL. L. REV.
1444, 1463 n.98 (1974).

74. The effectiveness of the remedy of rent withholding depends upon the abolition of
the doctrine of independent covenants in Texas. At common law, the covenants in a lease
were independent and thus, the landlord's duty to provide habitable premises, if breached,
would have no effect on the tenant's duty to pay rent. In an unlawful detainer action, the
issue is confined to the right of possession. The only defense available to a tenant would be
the right to possession, which is dependent on the tenant's making timely rent payments. The
breach of the warranty could not be raised as a defense. (This is why the decision in Sims v.
Century Keist Apartments, 567 S.W.2d 526 (Tex. Civ. App.-Dallas 1978, no writ), is
alarming evidence of Texas' vacillation on the doctrine of dependent covenants.)

However, several courts have adopted the view that a lease is essentially a contractual
relationship with mutually dependent covenants and that a breach of a covenant by the
landlord may be raised by the tenant in an unlawful detainer action if it relates to the issue
of possession. See, e.g., Green v. Superior Court, 10 Cal. 3d 616, 517 P.2d 1168, 111 Cal. Rptr.
704 (1974); Berzito v. Gambino, 63 N.J. 460, 308 A.2d 17 (1973); and Foisy v. Wyman, 83
Wash. 2d 22, 515 P.2d 160 (1973), for the proposition that a breach of the implied warranty
does directly relate to possession and may be raised in an unlawful detainer action. See also
Note, 53 NEB. L. Rlv. 610, 612 (1974).

75. 428 F.2d 1071, 1082 (1970).
76. See note 65 supra and accompanying text.
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the tenant makes the repairs himself, he may deduct the cost of his
own labor. However, this remedy would not be available to all ten-
ants as a practical matter. The cost of repairs may be prohibitive
to the low income tenant. Moreover, in multi-family dwelling units,
the ability of a tenant to effect or procure the repair of large equip-
ment, such as an elevator, is questionable. In addition, this remedy
would expose landlords to tenant fraud for repairs that were not
performed or to continued expenditures when the repair is effected
by incompetent workers.

The leading case recognizing the repair-and-deduct remedy is
Marini v. Ireland." In Marini, the tenant hired a plumber to repair
a leaking toilet after her attempts to notify her landlord of the
defective condition were unsuccessful in effecting the repair. The
Supreme Court of New Jersey recognized the tenant's right to offset
the cost of reasonable repairs against the future rental due under the
lease. However, the court stated,

The tenant's recourse to such self help must be preceded by timely
and adequate notice to the landlord of the faulty condition in order
to accord him the opportunity to make the necessary replacement
or repair. If the tenant is unable to give such notice after a reasona-
ble attempt, he may nonetheless proceed to repair or replace."8

The repair-and-deduct remedy is useful both to tenants and to
landlords when the repairs are routine and the tenant has sufficient
means to advance the repair funds for the landlord's benefit. Fur-
ther, the remedy fulfills the purpose of the implied warranty to
assure that available housing remains in a safe and habitable condi-
tion.

In addition to judicial recognition of the repair-and-deduct
remedy, several states have adopted the remedy through legisla-
tion.'" These statutes may limit the amount of the repair that can
be deducted. California, for example, limits the tenant's expendi-

77. 56 N.J. 130, 265 A.2d 526 (1970).
78. 265 A.2d 526, 535.
79. See, e.g., Green v. Superior Court, 10 Cal. 3d 616, 517 P.2d 1168, 1178, 111 Cal.

Rptr. 704 (1974). "[ln the most serious instances of deterioration, when the costs of repair
are at all significant, section 1942 does not provide, and could not have been designed as, a
viable solution." Although the reference was to a statutory repair and deduct remedy, the
limitation of such a remedy to situations where there is only a "minor dilapidation in the
premises" is equally appropriate to judicially created repair and deduct remedies.

80. See, e.g., CAL. CIV. CODE § 1942 (West 1954); MONT. REv. CODES ANN. § 42-202
(1947); N.D. CENT. CODE § 47-16-13(1) (1960); OKLA. STAT. ANN. TIT. 41, § 32 (1951); S.D.
COMPILED LAWS ANN. § 43-32-9 (1967).
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ture for repairs to one month's rent and provides that the remedy
may be invoked only once in any twelve month period.8' Thus, if
Texas courts are unwilling to recognize the repair-and-deduct rem-
edy, it should be noted that the Texas legislature may act to adopt
it.

5. Recovery Under the Deceptive Trade Practices Act

The Texas Supreme Court declined to discuss the applicability
of the Deceptive Trade Practices Act 2 (DTPA) to a breach of the
implied warranty of habitability. 3 If the Act covers residential
leases, the treble damages and costs provisions 4 would provide great
incentive to landlords to comply with the implied warranty of habit-
ability because recovery against landlords owning multifamily units
could be staggering. The financial implications for landlords make
this remedy, if recognized, the most likely to achieve the goal of
providing housing that is safe and fit for human habitation.

The scope of the Deceptive Trade Practices Act is broad enough
to cover lease transactions. First, lessees are "consumers" under the
Act's definition. " Second, leaseholds are included within the Act's
definition of "goods": "'Goods' means tangible chattels or real
property purchased or leased for use. ' 86 (emphasis added). Sec-
tion 17.44 provides for a liberal construction of the Act to accomp-
lish its purpose of protecting consumers against breaches of war-
ranty and to provide efficient and economic procedures to secure

81. CAL. CIv. CODE § 1942 (West Supp. 1979).
82. TEX. Bus. & COM. CODE ANN. § 17.41-63 (Vernon Supp. 1977-1978).
83. Kamarath v. Bennett, 568 S.W.2d 658, 659 n.1 (Tex. 1978):
There is no point, however, on the proper measure of damages. Likewise, there is
no point, counterpoint or crosspoint raising the applicability vel non of the Decep-
tive Trade Practices Act (TEX. Bus. & COM. CODE ANN. § 17.41-63 [Vernon Supp.
1978-791) to the warranty of habitability, and we express no opinion on whether
that Act applies.

Id.
Kamarath did seek recovery under the DTPA in the court of civil appeals but apparently

decided not to pursue this course of action. See Kamarath v. Bennett, 549 S.W.2d 784 (Tex.
Civ. App.-Waco 1977).

84. TEX. Bus. & COM. CODE ANN. § 17.50 (Vernon Supp. 1977-1978) provides a consumer
with the right to maintain an action if he has been adversely affected by . . .the breach of
an express or implied warranty. (TEx. Bus. & COM. CODE ANN. § 17.50[a][21 [Vernon Supp.
1977-19781). In addition, each consumer who prevails may obtain three times the amount of
actual damages plus court costs and attorneys' fees reasonable in relation to the amount of
work expended. (TEx. Bus. & COM. CODE ANN. § 17.50[b][1] [Vernon Supp. 1977-19781).

85. TEX. Bus. & COM. CODE ANN. § 17.45(4) (Vernon Supp. 1977-1978).
86. TEX. Bus. & COM. CODE ANN. § 17.45(1) (Vernon Supp. 1977-1978).
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such protection .8  Because the language of the Act could easily
encompass residential leases, the appropriateness of this remedy
should be examined.

While the treble damage remedy provided under the Act has
the potential for "persuading" landlords to provide dwellings that
are safe and habitable, the remedy also may deny tenants the relief
intended to be provided by the adoption of the warranty. If land-
lords are subjected to liability for treble damages and costs, the
increased risk that the landlords must bear will be passed on to
tenants in the form of increased rentals. Unaffordable habitable
housing is of questionable value; thus, the extremism of the treble-
damages remedy may undermine the very purpose it seeks to ac-
complish.

6. Measure of Damages

The court in Kamarath v. Bennett 8 did not decide the proper
measure of damages for a breach of the implied warranty of habita-
bility, and a split of authority exists on this issue. One line of cases
follows the view that the tenant's damages should be measured by
the difference between the fair rental value of the premises as war-
ranted and the fair rental value of the premises as occupied in the
unsafe or unsanitary condition (the "warranty" theory)." The alter-
native measure of damages is the difference between the agreed rent
and the fair rental value in the defective condition (the "contract"
theory).' 0 Finally, other cases have established the amount of dam-
ages by a percentage reduction of use."

Whether the "contract" or "warranty" difference in value ap-
proach is used, there are difficult problems. Proving the reasonable
rental value of the premises as warranted would require expert testi-
mony;"5 however, this value could be inferred from the contract rent.

87. Id. The Act also has a no waiver provision. Section 17.42 provides that "any waiver
by a consumer of the provisions of this subchapter is contrary to public policy and is unen-
forceable and void." Id.

88. 568 S.W.2d 658 (Tex. 1978).
89. See Green v. Superior Ct., 10 Cal. 3d 616, 517 P.2d 1168, 1183, 111 Cal. Rptr. 704

(1974); Mease v. Fox, 200 N.W.2d 791, 797 (Iowa 1972); Boston Hous. Auth. v. Hemingway,
363 Mass. 184, 293 N.E.2d 831, 845 (1973).

90. Kline v. Bums, 111 N.H. 87, 276 A.2d 248 (1971); King v. Moorehead, 495 S.W.2d
65, 76 (Mo. App. 1973); Glyco v. Schultz, 35 Ohio Misc. 25, 289 N.E.2d 919, 926 (Sylvania
Mun. Ct. 1972).

91. Academy Spires, Inc. v. Brown, 111 N.J. Super. 477, 268 A.2d 556 (Dist. Ct. 1970).
92. See Moskovitz, The Implied Warranty of Habitability: A New Doctrine Raising

New Issues, 62 CAL. L. REv. 1444, 1466-67 n.103 (1974) (hereinafter referred to as Moskovitz).
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This method of proof would merge the two theoretical approaches.
Another way to align the two approaches while providing the maxi-
mum recovery to the tenant would be to establish the measure of
damages as the difference between the fair rental value of the prem-
ises during occupancy in the unsafe and unsanitary condition and
the higher of the fair rental value of the premises as warranted or
the contract rent. 3 This approach would favor the interests of
tenants and provide greater incentive to landlords to comply with
the warranty.

Under either approach, expert testimony would be required to
determine the fair rental value of the premises in its defective
condition. The determination of the amount of rent a willing tenant
would pay a willing landlord for premises with the particular defects
involved would require an expert's survey of similar properties in
the area." However, as one trial judge noted, "I seriously doubt
that statistical information about the value of apartments operated
in violation of law is available in a form that permits meaningful
expert testimony." 95

. Even if reasonably accurate testimony could be obtained from
experts, its cost would be prohibitive. Most low and middle income
tenants cannot afford to pay the fees for an expert in addition to the
high costs of litigation."' If the tenant's ability to recover damages
is predicated on expert testimony, the relief afforded by the implied
warranty of habitability would be greatly reduced. Moreover, none
of the courts that have adopted the difference in value test have
actually applied it. 7 For example, in Glyco v. Shultz," the Sylvania,
Ohio Municipal Court advocated the "difference in value" approach
and found that the value of the premises was diminished by two-
thirds. As one commentator noted, "[T]he court did not even pre-
tend to base its 'finding' of two thirds diminution on any evidence
of a difference in market value; it seems to have been a gut reac-
tion."19

In Academy Spires, Inc. v. Brown,' ® the New Jersey District

93. Id.
94. Id.
95. Steinberg v. Carreras, 74 Misc. 2d 32, 38, 344 N.Y.S.2d 136, 144 (N.Y. City Civ.

Ct. 1973), cited in Moskovitz, supra note 92, at 1467 n.105.
96. See Moskovitz, supra note 92, at 1468.
97. Id.
98. 35 Ohio Misc. 25, 289 N.E.2d 919, 926 (Sylvania Mun. Ct. 1972).
99. See Moskovitz, supra note 92, at 1468 n.109.
100. 111 N.J. Super 477, 268 A.2d 556 (Dist. Ct. 1970).
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Court adopted the novel approach of percentage reduction of use as
the measure of damages. Under this theory, the percentage reduc-
tion in use caused by the breach of the implied warranty of habita-
bility entitles the tenant to a corresponding percentage abatement
in rent.""1 The court found that the percentage reduction in use was
twenty-five percent. However, the logic by which the court reached
this figure cannot be ascertained from the opinion. 102

Regardless of the measure of damages utilized by courts for the
breach of the implied warranty, none of the courts that found a
reduction in the rental figure have articulated the procedure for
calculating the amount of reduction.103 Indeed, several cases indi-
cated that the breaches were so egregious as to totally suspend the
tenant's obligation to pay rent.0 4 The logic of the "total suspension"
cases also is not apparent and is inconsistent with those holdings
that required tenants to pay the reasonable rental value for the
premises during possession. °5 Surely the most sordid dwelling has
some value if the tenant chose to remain.

101. Id. at 561.
102. Speaking of the difficulty inherent in the percentage reduction in use, one com-

mentator noted:
[it is highly questionable whether the percentage reduction of use approach

can ever result in a figure which is objectively justifiable, even as an estimate. Any
real attempt to prove percentage reduction in use must consider the time and floor
space affected by the defects, assuming this data is available from the tenant. But
this is only the beginning, for some weight must be attributed to each affected
facility. If there is no hot water in the bathroom, the tenant cannot use the bath,
but he can use the sink some of the time and the toilet all of the time. Also, he
may use the toilet more than the sink, the sink more than the bath-all of which,
it would seem, is crucial to determining the percentage reduction in use of the
bathroom. Moreover, after this is decided, it must be determined how much this
reduces the use of the premises as a whole. Should this be done according to the
percentage of floor space taken up by the bathroom, even if the tenant uses the
bathroom more than other parts of the premises?

Moskovitz, supra note 92, at 1469.
103. See, e.g., Samuelson v. Quinones, 119 N.J. Super. 338, 291 A.2d 580, 583 (Super

Ct. App. Div. 1972); Berzito v. Gambino, 114 N.J. Super. 124, 274 A.2d 865, 868 (Dist. Ct.
1971), alf'd, 63 N.J. 460, 308 A.2d 17 (1973); Steinberg v. Carreras, 74 Misc. 2d 32, 344
N.Y.S.2d 136, 144 (N.Y. City Civ. Ct. 1973); Morbeth Realty Corp. v. Rosenshine, 67 Misc.
2d 325, 323 N.Y.S.2d 363, 366 (N.Y. City Civ. Ct. 1971); Glyco v. Schultz, 35 Ohio Misc. 25,
289 N.E.2d 919, 926 (Sylvania Mun. Ct. 1972).

104. See, e.g., Bell v. Tsintolas Realty Co., 430 F.2d 474, 485 (D.C. Cir. 1970); Javins
v. First Nat'l Realty Corp., 428 F.2d 1071, 1083 (D.C. Cir.), cert. denied, 400 U.S. 925 (1970);
Green v. Superior Court, 10 Cal. 3d 616, 517 P.2d 1168, 1184, 111 Cal. Rptr. 704 (1974);
Mannie Joseph, Inc. v. Stewart, 71 Misc. 2d 160, 335 N.Y.S.2d 709, 711 (N.Y. Civ. Ct. 1972);
Amanuensis, Ltd. v. Brown, 65 Misc. 2d 15, 318 N.Y.S.2d 11, 19 (N.Y. Civ. Ct. 1971); Foisy
v. Wyman, 83 Wash. 2d 22, 515 P.2d 166, 168 (1973).

105. See note 57 supra and accompanying text.



The damages suffered by a tenant when the landlord has
breached the implied warranty of habitability are not merely pecu-
niary. The tenant must endure the discomfort of inadequate heat-
ing, cold showers and defective plumbing. One commentator has
suggested that the true injuries suffered and damages claimed by a
breach are discomfort and annoyance. 101 If these factors are used to
ascertain the correct measure of damages, the fair market value of
the premises, either as warranted or in its defective condition, would
be irrelevant. The gravity and duration of the defects would be
relevant to determining the amount of the tenant's discomfort and
annoyance. Although placing a dollar valuation on the amount of
discomfort suffered by each particular tenant may be difficult, it is
certainly no more difficult than determining the amount of dam-
ages for pain and suffering in a personal injury case.

III. CONCLUSION

Any remedy adopted for the breach of an implied warranty of
habitability must be guided by the practical considerations faced
by tenants. If the goal of safe and habitable premises is truly to be
achieved, the remedy must be both expedient and economical.
Theoretical remedies will ensure that the warranty itself remains
theoretical. With these considerations in mind, the Texas legis-
lature should explore the possibility of establishing a method by
which tenant claims can be handled expeditiously. Perhaps the
adversary system is inappropriate to resolve habitability disputes
because of the high costs and long delays to tenants and landlords.
Also, society suffers because the time and money that could be
spent making existing housing habitable or constructing new prem-
ises will be diverted to paying the costs of litigation, with no increase
in the supply of habitable dwellings. One alternative would be an
arbitration board designed to hear all tenants' complaints and to
determine the existence of breaches. The board could be com-
posed of a member of the housing commission (or other appropriate
state agency), a representative of the landlords (such as a member
of the apartment association), and a member to represent the
rights of tenants. The board could fashion appropriate relief for
the particular situation from the spectrum of remedies available.
Repair-and-deduct, for example, may be an appropriate remedy

106. See Moskovitz, supra note 92, at 1471.
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when the tenant desires to remain in possession and the breach is
of minor proportion. Landlords may be given the opportunity to
show that certain tenants are misusing the premises and thus
causing conditions of inhabitability. These tenants could then be
required to make the premises habitable at their own expense.

The legislature also may wish to establish guidelines for auto-
matic breaches, such as failing to provide a temperature of at least
sixty degrees farenheit when the outside temperature falls below
fifty degrees farenheit, failing to repair a defective toilet within
twenty-four hours, or failing to remedy promptly any electrical or
fire hazard after receiving notice. These breaches, and others,
would be analogous to negligence per se, and measures to protect
the safety and health of the tenant could be taken immediately.
In addition, the legislature may wish to ascribe stiff financial
penalties as compensation to tenants for certain landlord breaches.
Under the legislative board approach, enforcement would lie with
tenants, who are most directly interested in remedying the breach,
rather than with the municipalities' already overburdened enforce-
ment mechanisms.

Judicial recognition of the implied warranty of habitability is
only the first step towards full realization of tenant rights in Texas.
Whether the remedies recognized for the breach of the warranty
will provide effective relief to those tenants who are least able to
bargain for habitable premises remains to be seen.

Katherine A. Campbell
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