
IMPROVEMENTS IN THE ADMINISTRATION
OF JUSTICE

Griffin B. Bell*

I am honored to be the inaugural speaker of the newly estab-
lished Strasburger & Price Lecture Series at this fine law school. I
have known this school since its origins. While I was a judge on the
United States Court of Appeals for the Fifth Circuit, this law school
was in its infancy. During that time, I became acquainted with the
school's first dean, Richard B. Amandes. So the school is not new
to me. It is certainly a step forward for this law school to have an
established lecture series that will give its students, faculty, and the
lawyers of this area an opportunity to hear the views of the distin-
guished speakers this series no doubt will attract.

I understand that the principal theme of the series will be effec-
tive trial advocacy. I was a trial lawyer myself for fourteen and one-
half years before I was appointed to the Court of Appeals in 1961.
Then I spent another fourteen and one-half years on the busiest
appellate court in the country, reviewing decisions from federal trial
courts all across the South.' I returned to private practice in 1976
and remained there for just about one year before becoming Attor-
ney General. So I recognize the problems of legal advocacy-from
both sides of the bench. And I am well acquainted with the prob-
lems associated with the administration of justice in the trial courts.
I would hope that through this lecture series this law school will be
able to provide a meaningful forum that will identify and help to
resolve the issues that influence the fast, efficient and economical
delivery of justice.

It has been almost two years since I became Attorney General.
Today I will outline for you some of the things we have been doing
during these two years that will improve the administration of jus-
tice. I will also give you some idea of what our plans are for the
future.

* Attorney General of the United States; United States Circuit Judge, Court of Appeals

for the Fifth Circuit, 1961-1976; LL.B., Mercer University, 1948.
1. The United States Court of Appeals for the Fifth Circuit hears appeals from decisions

of district courts in Alabama, Florida, Georgia, Louisiana, Mississippi, Texas, and the Canal
Zone. During fiscal year 1977, over 3,560 appeals were filed in the Fifth Circuit. See 1977
ANNUAL REPORT OF THE DIECTOR OF THE ADMINIsTRATVE OFFICE OF THE UNrTED STATES COURTs
301, Table B 1 (hereinafter cited as 1977 ANNUAL REPOr). This resulted in 238 filings for each
of the fifteen judges of the Fifth Circuit-the highest number of filings per active judgeship
for any of the eleven regional courts of appeals. See id. at 300-02, Table B 1.
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I have always believed that lawyers have an obligation to work
for the betterment of the judicial system, even if it sometimes
means sacrificing short term benefits that, in the long run, will be
detrimental to the system. I have tried in my two years as Attorney
General to be true to this belief. It is in this spirit that I have
approached my job and the mission of the Department of Justice.
The Attorney General and the Department of Justice must furnish
sound leadership to this country's lawyers. I believe that in the past
two years we have furnished this leadership, and-perhaps more
importantly-we have reaffirmed a tradition of leadership that will
endure in the Attorney General's office and the Department long
after I leave.

The Department of Justice must be concerned with more than
investigating crime, prosecuting offenses, and representing the gov-
ernment in court in civil cases. There must be a continuing, system-
atic concern with the judicial system as a whole. My first step in
meeting this responsibility was the creation of the Office for Im-
provements in the Administration of Justice, which was established
in the Department of Justice in February, 1977. The founding of this
Office grew out of a recognition that the Department and the Execu-
tive Branch of the federal government have a responsibility for the
quality of justice in this country.

To that end, we have been working since early 1977 to develop
a broad and comprehensive program to combat the major ills that
currently beset the system of justice in this country. Perhaps be-
cause of my experience as a trial lawyer and a judge, I know that
the proper enforcement of substantive legal rights and obligations
is intimately linked to the efficiency and effectiveness of the courts.
Our society's fundamental belief in equal justice under law will be
in jeopardy if we do not effectively address the problems that con-
tinue to afflict the judicial system. Indeed, equal justice under law
cannot exist unless our people have access to justice-access to a
means of settling legal disputes that is convenient, prompt, effec-
tive, and available at reasonable cost. It is with this ideal in mind
that we are fashioning our Department's legislative program.

Our legislative program for justice improvements comes in two
parts, with several components in each. The first part contains pro-
visions that were introduced in the 95th Congress and progressed to
various stages in the two Houses but were not enacted. These mea-
sures will be reintroduced early in the 96th Congress, and I believe
that we can achieve prompt enactment of these priority proposals.
The second part of our program consists of a number of measures
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still under development that we plan to introduce in the next Con-
gress.

Our "priority courts package" consists of four bills. Each enjoys
widespread support in the Congress. The first bill enlarges the civil
and criminal jurisdiction of federal magistrates.' Subject to the
mutual consent of the parties, the bill authorizes magistrates to
enter dispositive judgments in civil cases.' This measure would
speed the delivery of justice and improve the courts' ability to re-
spond promptly in resolving disputes, thereby reducing the delay
and expense inherent in the system.4 This measure is vital if we are
to meet the growing demands on our court system.' The bill also
expands the criminal trial jurisdiction of magistrates to include any
misdemeanor prosecuted in Federal district court.' The Magistrates
Act passed both Houses in the last Congress, but for procedural
reasons unrelated to the merits of the legislation it did not emerge
from the Conference Committee.'

The second piece of legislation in this priority group would limit
the diversity of citizenship jurisdiction of the federal courts.' The
bill we proposed eliminates a plaintiff's right to initiate a diversity
suit in a federal court in his home state.' Enactment of that bill
could reduce by upwards of one half the number of diversity cases
now filed in the federal courts. 0 The House of Representatives

2. S. 1613, 95th Cong., 2d Seas. (1978).
3. A discussion of the bill and an analysis of the appropriate sections are contained

in H.R. REP. No. 95-1364, 95th Cong., 2d Sess. 4, 11-13 (1978) (hereinafter referred to as H.R.
REP. No. 95-1364).

4. See id. at 5; Magistrate Act of 197T Hearings on S. 1612 and S. 1613 Before the
Subcomm. on Improvements in Judicial Machinery of the Senate Comm. on the Judiciary,
95th Cong., 1st Sess. 152-53 (1977)(testimony of Attorney General Griffin B. Bell)(herein-
after referred to as Magistrate Act of 1977); Diversity of Citizenship Jurisdiction/Magistrates
Reform: Hearings Before the Subcomm. on Courts, Civil Liberties, and the Administration
of Justice of the House Comm. on the Judiciary, 95th Cong., 1st Sees. 183 (1977)(statement
of Assistant Attorney General Daniel J. Meador).

5. See, e.g., Magistrate Act of 1977, note 4 supra, at 18 (testimony of Judge Charles
M. Metzner, Chairman of the Committee on the Administration of the Magistrates System
of the Judicial Conference of the United States).

6. See H.R. REP. No. 95-1364, note 3 supra, at 5.
7. The bill passed the Senate on July 22, 1977; it passed the House on October 4, 1978.
8. See, e.g., F. FRANKFURTER & J. LANDIS, THE BusINEss OF THE SUPREME COURT (1928);

R. JACKSON, THE SUPREME CoVrer IN THE AMERICAN SYSTEM OF GovERNMEENT 38 (1955); Burger,
Annual Report on the State of the Judiciary, 62 A.B.A.J. 443, 444 (1976); Friendly, The
Historic Basis of Diversity Jurisdiction, 41 HARD. L. REV. 483, 510 (1928); McGowan, Federal
Jurisdiction: Legislative and Judicial Change, 28 CASE W. RES. L. Rev. 517, 521-34 (1978).

9. S. 2094, 95th Cong., 1st Seas. (1977); H.R. 9123, 95th Cong., lst Seas. (1977). Some
of the rationale for this approach is discussed in ALI, STUDY OF THE DVERSION OF JuRLs-
DICTION BETWEEN STATE AND FEDERAL COURTS 109, 123-25 (1969).

10. See Federal Diversity of Citizenship Jurisdiction: Hearings on S. 2094, S. 2389, and
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passed a bill going even further than this by abolishing general
diversity jurisdiction altogether." A bill of that sort will be intro-
duced in both Houses next session. The Conference of State Chief
Justices, the Judicial Conference of the United States, and numer-
ous other groups support reform of diversity jurisdiction. 2 The only
opposition to a step in this direction came from some groups of trial
lawyers and the American Bar Association.' 3 It is understandable
that trial lawyers want to have a choice of forums. But this attitude
is inconsistent with the broader public interest in an effective justice
system and in the long run will work to the detriment of the legal
profession. I am urging the lawyers of the nation to join the Depart-
ment of Justice in supporting at least some modification of diversity
jurisdiction.

The third high priority is a proposal to use arbitration in the
federal courts for certain types of civil cases involving money dam-
ages only." This legislation is modeled on arbitration plans already
being used successfully in several states, and it is a good illustration
of how the federal courts can profit from the use of innovative tech-
niques in the state courts." The bill would allow federal district
courts to adopt a procedure requiring the submission to arbitration
of tort and contract cases involving less than $100,000.11 Three fed-
eral district courts are now testing the process under local rules.'7

Based on our preliminary monitoring of the programs, it appears
that both litigants and the courts are profiting from the procedure;

H.R. 9622 Before the Subcomm. on Improvements in Judicial Machinery of the Senate
Comm. on the Judiciary, 95th Cong., 2d Sess. 64 (1978)(statement of Assistant Attorney
General Daniel J. Meador)(hereinafter referred to as Hearings on S. 2094).

11. H.R. 9622, 95th Cong., 1st Sess. (1977).
12. See, e.g., Hearings on S. 2094, note 10 supra, at 85 (statement of Judge Robert J.

Sheran for the Conference of State Chief Judges); id. at 100 (statement of Judge Elmo B.
Hunter for the Judicial Conference of the United States); H.R. REP. No. 893, 95th Cong., 2d
Sess. 6-7 (1978).

13. Hearings on S. 2094, note 10 supra, at 138 (statement of Robert G. Begam for the
American Trial Lawyers' Association); id. at 761 (statement of Stephan A. Tremble); id. at
393 (letter from William B. Spann, Jr., for the American Bar Association).

14. S. 2253, 95th Cong., 1st Sess. (1978).
15. The following states have used some version of arbitration to terminate conclusively

certain civil cases: Arizona, California, Michigan, Ohio, Pennsylvania, and New York. For a
more complete discussion, see E. JOHNSON, OUTSIDE THE COURTS: A SURVEY OF DIVERSION

ALTERNATIVES IN CIVIL CASES (National Center for State Courts 1977)(hereinafter referred to
as JOHNSON).

16. As it passed the Senate on October 13, 1978, S. 2253 (The Court-Annexed Arbitra-
tion Act of 1978) contained this provision. S. 2253, 95th Cong., 1st Sess. (1978).

17. District of Connecticut; Eastern District of Pennsylvania; and Northern District of
California.
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we have reason to believe that cases going to arbitration are being
resolved faster than they otherwise could be and at less expense to
the parties. 8

Although the bill provides for mandatory arbitration, it does
not make the arbitrators' decisions binding. Either party, if dis-
satisfied with the result, maintains the right to go to court and get
a jury trial. Arbitration provides a fair, prompt, and less costly
means of resolving certain types of disputes. Its use in selected
types of cases must be increased if courts and our judicial system
are to withstand the onslaught of cases requiring dispute resolution
by some neutral body as opposed to resolution by simple agreement
of the parties concerned.

The final item in this priority package is a bill that converts the
Supreme Court's appellate jurisdiction almost entirely to a certior-
ari basis." This bill eliminates obligatory jurisdiction except in ap-
peals from three-judge district courts32 The time and energies of the
nine justices of the Supreme Court are a valuable national resource
with finite limits. Increasingly, the line between the Court's discre-
tionary jurisdiction and its mandatory jurisdiction fails to be a
meaningful way in which to identify those cases to which the Court
should direct its attention."' This measure would erase the artificial
distinction between discretionary review by certiorari and review by

18. This has been proven in the state courts. See note 15 supra.
19. Since 1925 the Supreme Court has had discretion, in a majority of the appellate

cases presented to it, to decide what cases it will consider fully on the merits. Act of Feb. 13,
1925, 43 Stat. 936 (Judiciary Act of 1925). See 28 U.S.C. §§ 1251-1258 (1976). It is required,
however, to hear certain appeals; i.e., appeals taken from decisions holding an Act of Con-
gress unconstitutional in cases where the United States is directly or indirectly a party, 28
U.S.C. § 1252 (1976); appeals taken from cases in which a United States Court of Appeals
has held a state statute to be unconstitutional, 28 U.S.C. § 1254(2) (1976); and appeals from
decisions of the highest court of a state or the Supreme Court of Puerto Rico when such
decisions invalidate a statute or treaty of the United States or when the decisions involve a
challenge to a state or Puerto Rican statute based on its violation of the Constitution, treaties,
or laws of the United States and upholds the statute, 28 U.S.C. §§ 1257(1)-1257(2), 1258(1)-
1258(2) (1976).

20. S. 3100, 95th Cong., 2d Seas. (1978). Jurisdiction is maintained over appeals from
three-judge district courts since Congress recently reconsidered this area of jurisdiction. See
Pub.L. No. 93-584, 88 Stat. 1917 (1975). In addition, it was felt inappropriate to have a three-
judge panel of a court of appeals review decisions of three other federal judges, at least one
of whom had been an appellate judge. See, e.g., Boskey & Gressman, Recent Reforms in the
Federal Judicial Structure-Three-Judge District Courts and Appellate Review, 67 F.R.D.
135, 143-57 (1975).

21. Although some of the cases the Court is obliged to decide involve issues of national
importance, many do not. For instance, the obligatory cases frequently involve the interpreta-
tion of state laws that apply only to a limited number of people. See, e.g., Marable-Pirkle,
Inc. v. Turner, 434 U.S. 808 (1977).
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right, and it would give the Court greater control over its docket. 22

This is an essential step if the Court is to make the most economical
use of its resources, and the idea has encountered no opposition. 2

1

Enactment of these four bills would be one of the most signifi-
cant, comprehensive steps ever taken by Congress to improve the
functioning of the federal judiciary. The Omnibus Judgeship Act,
just passed, must be regarded as only the first step in improving the
delivery of justice in the federal courts. 24 Although this was a much
needed measure, it is simply not enough, standing alone, to reduce
court costs and congestion, and otherwise to improve the operation
of the federal judiciary. 25 Without question, these other initiatives
are necessary if we are to avoid having to return to Congress within
a few years to ask for still more judges.

In addition to these four priority bills, our justice improvement
program consists of various other proposals that are still in the

22. In the 1976 term the Supreme Court decided two-thirds of the obligatory cases on
the merits. By comparison, less than 7% of the cases on the Court's discretionary docket were
decided on the merits. And obligatory cases are forming an increasingly larger percentage of
the cases decided on the merits by the Supreme Court. In 1942, obligatory appeals comprised
28% of all cases decided on the merits; today, that figure has climbed to 47%. As a practical
matter, a significant number of cases involving issues of considerable national importance
are therefore being denied access to full hearing by the Supreme Court, simply because the
Court has no time to hear them due to the pressure of obligatory appeals. See Statements of
Daniel J. Meador, Assistant Attorney General, Office for Improvements in the Administra-
tion of Justice, concerning S. 83 and S. 3100, Before the Subcomm. on Improvements in
Judicial Machinery of the Senate Comm. on the Judiciary, 95th Cong., 2d Sess. 5 (1978)
(Department of Justice handout).

23. Indeed, in a letter to Senator Dennis DeConcini, dated June 22, 1978, all nine
justices of the Supreme Court urged the enactment of legislation of this type and cited the
waste of resources involved in the present system.

24. The Omnibus Judgeship Act of 1978, Pub. L. No. 95-486, authorized the addition
of 117 district judges and 35 circuit judges to the federal judiciary.

25. Although the Act will relieve docket congestion temporarily, it cannot totally alle-
viate the problems that confront the federal judicial system. Increasing growth in district
court caseloads must be expected. See, e.g., 1977 ANNUAL REPoir, note 1 supra, at 3. As
newly-appointed district judges generate increased dispositions at the trial level, the burden
on the courts of appeals likewise will grow. Furthermore, merely increasing judges will not
eradicate basic problems in the legal system. For example, several years ago Justice Frank-
furter emphasized that increased business in the federal courts:

[clannot be met by a steady increase in the number of federal judges. The business
of courts, particularly of the federal courts, is drastically unlike the business of
factories. The function and role of the federal courts and the nature of their judicial
process involve impalpable factors, subtle but far-reaching, which cannot be satis-
fied by enlarging the judicial plant. . . . In the farthest reaches of the problem a
steady increase in judges does not alleviate; in my judgment, it is bound to depre-
ciate the quality of the federal judiciary and thereby adversely to affect the whole
system.

Lumbermen's Mut. Cas. Co. v. Elbert, 348 U.S. 48, 59 (1954) (Frankfurter, J., concurring).
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developmental stage. I will mention only a few of the more impor-
tant.

Medical malpractice problems are high on our agenda. These
problems have reached troubling proportions. The cost of malprac-
tice insurance adds considerably to the cost of medical services to
the people of the country. 6 In 1977, the nation's hospitals alone
spent approximately 1.2 billion dollars for malpractice insurance. 7

This represents a six-fold increase over the previous five years. 8 The
malpractice costs by themselves add approximately three to five
dollars per day for every person who requires hospitalization.2 9

Moreover, existing litigation procedures do not always assure that
meritorious claims are compensated or that physicians and hospi-
tals are adequately protected against unmeritorious claims.3 1

In an effort to alleviate these problems, we are attempting to
develop legislation to improve the process for resolving medical mal-
practice claims. The experience of several states shows that pa-
tients, doctors, and hospitals all benefit from a system that provides
screening of malpractice claims and is tied to improved professional
discipline procedures.3 1 The use of screening panels provides a
means of weeding out unfounded claims and encouraging prompt
and fair settlement of those that are meritorious. We may propose
national standards concerning screening panels to evaluate mal-
practice claims. Within those national standards, the states would
be free to shape individual systems to fit local needs and conditions.
We believe this proposal would substantially reduce the cost and
improve the quality of medical care.

We are also examining the possibility of comparable programs
for other professions, including the legal profession, and we may be
presenting additional proposals in the future.

Another idea currently under development is a proposal to cre-
ate a new federal intermediate appellate court by merging the Court

26. See, e.g., T. Hu & J. Werner, The Effects of Insurance on Hospital Utilization and
Costs: A Simultaneous Equation Model 1 (Paper presented to the Econometric Society,
Atlantic City, New Jersey, Sept. 18, 1976).

27. This figure was provided by the American Hospital Association, which has been
monitoring the spiraling costs of medical malpractice insurance.

28. Id.
29. Id.
30. A general but thorough discussion of the problem is contained in MEDICAL MALPRAC-

TICE SYMPOSIUM, DUKE L.J. (1977).
31. See COLUMBIA UNIV., STUDY OF MEDICAL DISCIPLINARY PROCEDURES, LEGISLATIVE

DRAFTING RESEARCH FUND (1978); see also A.B.A., 1977 REPORT OF THE COMMISSION ON MEDICAL

PROFESSIONAL LIABILITY 45 (1977).
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of Claims and the Court of Customs and Patent Appeals into a
single United States Court of Appeals.2 The new court would retain
jurisdiction of all appeals currently heard by those two courts.33 In
addition, it would have jurisdiction to hear all patent, federal con-
tract, and civil tax appeals and a few other categories of cases. 4

Studies and testimony in recent years indicate that there is wide-
spread lack of uniformity and uncertainty of legal doctrine in some
areas of federal law. 35 The basic problem arises from the inability
of the appellate system to render decisions within a reasonable time
that have precedential value nationwide. The problem is particu-
larly acute in tax and patent litigation. 36

32. On July 21, 1978, after many months of preparation, the Office for Improvements
in the Administration of Justice circulated for comment a tentative proposal to restructure
the federal appellate court system through the merger of these courts. Under this original
proposal, the new court would have retained jurisdiction of all appeals currently heard by
the Court of Claims and the Court of Customs and Patent Appeals; in addition, it would have
had exclusive nationwide jurisdiction of all appeals in patent, civil tax, and environmental
cases. In response to this tentative proposal, over ninety comments were received from indi-
viduals or groups. On the basis of these comments and further consultation with interested
and knowledgeable persons, proposed legislation is being drafted. The proposed bill will differ
somewhat from the original proposal. For example, after further deliberation it has been
decided that environmental cases should not be included within the jurisdiction of the new
court.

33. The appellate jurisdiction of the Court of Claims is quite general, for it is limited
only by the requirement that in any case the United States must be the defendant. See 28
U.S.C. §§ 1346, 1491-1506 (1976); 33 U.S.C. § 1321(i) (1976); 50 U.S.C. § 1218 (1976); 91
Stat. 273 (1977). Most of the court's general docket is made up of government contract and
tax cases, with Indian claims cases, military and civilian pay cases, and inverse condemna-
tion cases making up the bulk of the remainder.

The jurisdiction of the Court of Customs and Pstent Appeals is more narrow. The CCPA
hears appeals from decisions of the U.S. Customs Court, the Patent and Trademark Office,
the United States International Trade Commission, and from certain findings of the Secretar-
ies of Commerce and Agriculture. See 15 U.S.C. § 1071 (1976); 19 U.S.C. § 1337(c) (1976);
28 U.S.C. §§ 1541-1545 (1976). The court has no jurisdiction over patent infringement cases
and no copyright jurisdiction.

34. This proposal is designed to address those fields of the law in which the problem of
inconsistent adjudication are most grave. For that reason, it focuses on civil tax and patent
cases.

35. See, e.g., COMMISSION ON REVISION OF THE FEDERAL COURT APPELLATE SYSTEM, STRUC-

TURE AND INTERNAL PROCEDURES: RECOMMENDATIONS FOR CHANGE 5, 13-16, reprinted in 67
F.R.D. 195, 208, 217-21 (1975)(hereinafter referred to as COMMISSION ON REVISION); FEDERAL
JUDICIAL CENTER, REPORT OF THE STUDY GROUP ON THE CASELOAD OF THE SUPREME COURT,

reprinted in 57 F.R.D. 573, 581 (1972).
36. The Hruska Commission Report pointed to tax and patent law as areas in which

the lack of national law precedent was a significant problem. See COMMISSION ON REVISION,
note 35 supra, at 22-24, 34, 144-57, reprinted in 67 F.R.D. 195, 227-30, 241, 361-76 (1975). In
patent law, the Commission noted, the application of the law to the facts of an individual
case often produces different outcomes in different courtrooms, and the perceived disparity
in results in different circuits leads to widespread forum shopping. COMMISSION ON REVISION,



19791 IMPROVEMENTS

By concentrating civil tax and patent appeals in a new court
with nationwide appellate jurisdiction of those and other trouble-
some cases, nationwide uniformity of law in these areas would be
enhanced.

37

Unlike other proposals over the last decade for a new court of
appeals, this court would not be an additional fourth tier within the
federal system. 3 The new court would be on the same level with
the regional courts of appeal. Its jurisdiction would be fixed by Con-
gress and could be varied from time to time in response to changing
needs.

Class damage actions present some of the most difficult proce-
dural problems now afflicting the courts. 3 Those cases frequently

note 35 supra, at 15, 67 F.R.D. at 220. Thus, at least when the issue in the case turns on
validity of the patent, "[platentees now scramble to get into the 5th, 6th, and 7th circuits
since the courts there are not inhospitable to patents whereas infringers scramble to get
anywhere but in these circuits." COMMISSION ON REVISION, note 35 supra, at 152, 67 F.R.D. at
370.

Similarly, taxpayers may receive disparate treatment simply because of the absence of
a controlling national tax forum. For example, in one set of tax cases, two brothers who lived
in different parts of the country were co-owners of the same exclusive right to open Dairy
Queen franchises in the state of Washington. When they appealed a decision of a trial court
to their respective federal courts of appeals, one brother obtained the benefit of capital gains
treatment for money received from sales of individual franchise outlets, while the other
brother was required to treat the payments as ordinary income. Compare (Theodore E.)
Moberg v. Commissioner, 310 F.2d 782 (9th Cir. 1962), with (Vern H.) Moberg v. Commis-
sioner, 305 F.2d 800 (5th Cir. 1962).

37. This proposal permits the judges of the new court to become experienced in the
types of cases they consider, while at the same time it prevents them from becoming unduly
specialized. There is opposition to creating a court with jurisdiction limited to single, narrow
category of cases. The objections to such courts rest on the twin concerns that the judges could
come to take too limited and arcane a view toward the development and application of the
law, or that they could become vulnerable to capture by special interests. See, e.g., P.
CARRINGTON, D. MEADOR & M. ROSENBERG, JUSTICE ON APPEAL 168-69 (1976); Rifkind, A
Special Court for Patent Litigation? The Danger of a Specialized Judiciary, 37 A.B.A.J. 425
(1951). The rich docket of the proposed new court assures that the judges would have no lack
of exposure to a wide variety of legal problems.

38. The creation of an additional ti-r of courts within the federal judicial system was a
major objection to the Hruska Commission proposal for a National Court of Appeals. See,
e.g., Feinberg, A National Court of Appecls, 42 BROOKLYN L. REV. 611, 615-18 (1976); Owens,
The Hruska Commission's Proposed Nati. ial Court of Appeals, 23 U.C.L.A. L. REv. 580, 602
(1976); see also Griswold, Rationing Justice-The Supreme Court's Caseload and What the
Court Does Not Do, 60 CORNELL L. REV. 335, 337 (1975); Rosenberg, Enlarging the Federal
Courts' Capacity to Settle the National Law, 10 GONZ. L. REV. 709, 715-16 (1975).

39. See notes 41-43 infra. There are basically two types of class suits now litigated under
Rule 23(b)(3). To a significant degree, the problems encountered with class suits'stem from
a failure of the current procedure to distinguish them. The two types of suits are: (1) a class
damage action brought where individual economic injury is small and where the primary
purpose of the suit is to prevent unjust enrichment and deter illegal conduct rather than to
compensate individuals for minor economic harm; and (2) a class action brought where
individual economic injury is more substantial and the primary purpose of the suit is to
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involve large numbers of claimants with unusually small claims.
There is little doubt that comprehensive revision of the current class
action procedures is needed. Class damage actions produce unman-
ageable, protracted, expensive litigation. 0 They also have generated
thousands of pages of ambiguous and conflicting case law.4' Current
procedures have been endlessly criticized by everyone involved with
them: plaintiffs, defendants, attorneys for both sides, and trial and
appellate judges.4"

The Office for Improvements in the Administration of Justice
has spent more than eighteen months studying the problems posed
by these cases and exploring ways to provide better procedures for
class damage suits that involve large groups of small claimants. As
a result, the Office has developed a bill that would substitute two
new statutory procedures for Rule 23(b)(3). 43 This legislation was
introduced into Congress late last year, and an initial round of ex-
ploratory hearings was held in the Senate Judiciary Subcommittee
on Improvements in Judicial Machinery." This bill was an imagina-
tive and constructive beginning. Currently, the bill is undergoing
revisions, and neither the Justice Department nor the Administra-
tion has formally approved it or taken a final position on its specific
provisions. 5

What I have described for you here is only a small portion of
the work in which we are engaged to improve the administration of
justice. Among the other subjects we have under study are possible

compensate the injured individuals. FED. R. Civ. P. 23(b)(3); see 124 CONG. REc. S. 14, 502
(daily ed. Aug. 25, 1978).

40. See, e.g., Reiter v. Sonotone Corp., No. 77-1474 (8th Cir. June 19, 1978); Windham
v. American Brands, Inc., 565 F.2d 59, 71-72 (4th Cir. 1977), cert. denied, 46 U.S.L.W. 3643
(U.S. Apr. 19, 1978) (No. 77-925); The Chilling Effect on Litigation, BUSINESS WEK, June 6,
1977, at 59, 62; The "Legal Explosion" Has Left Business Shell Shocked, FORTUNE, April,
1973, at 65, 66.

41. See, e.g., Developments-Class Actions, 89 HARV. L. REv. 1318 (1976).
42. See Responses to the Rule 23 Questionnaire of the Advisory Committee on Civil

Rules, reprinted in 5 CLASS ACTION REP. 10, 17 (1978); See also Handler, The Shift from
Substantive to Procedural Innovations in Antitrust Suits-The Twenty-Third Annual Anti-
trust Review, 71 COLUM. L. REV. 1, 11 (1971).

43. S. 3475, 95th Cong., 2d Sess. (1978). One of the statutory procedures is designed
for the situation in which illegal conduct is alleged to have caused widespread harm to
individuals in small amounts each (not exceeding $300) and where it is not economically
feasible for the injured to initiate individual actions; the other is designed to provide more
effective, less cumbersome procedures for compensatory class actions (where individual in-
jury exceeds $300).

44. November 29-30, 1978. (Record not yet available.)
45. A discussion of the bill as it was introduced in the last Congress is developed in

Meador, Proposed Revision of Class Damage Procedures, 65 A.B.A.J. 48 (1979).

[Vol. 10:533
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modifications in the Speedy Trial Act,"0 better means of providing
federal review of state convictions, suggestions for the shifting of
attorneys fees in litigation with the government when it is shown
that the government has acted in an unreasonable fashion, and
other measures to reduce cost and delay. For the first time in our
history we have undertaken to provide in the Executive Branch the
resources for continuous, systematic attention to the needs of the
nation's judicial systems. I have given the Office for Improvements
in the Administration of Justice a broad mandate to pursue the
problems comprehensively, and it is doing that. We are putting
forward for the consideration of the Congress and the country a
coordinated program on justice improvemei)ts and not simply a
collection of unrelated proposals. The problems these proposals
address are so substantial and pervasive that they must be attacked
in this integrated, comprehensive way.

I have spoken about court reform, but that alone will not be
sufficient to improve the quality of the lawyers who practice in those
courtrooms, and we are doing that in a major new effort in the
Department of Justice.

In 1973 the Department established the Attorney General's
Advocacy Institute to train a select number of Assistant United
States Attorneys in trial and appellate advocacy. During that first
year some 200 Assistants completed the basic course. In 1976, the
year before I became Attorney General, only 247 Assistants and staff
lawyers in the Justice Department were trained.

During 1978, we tripled the number of young attorneys who
took the basic advocacy course. Of the 660 attorneys who took the
Course, 418 were Assistant U.S. Attorneys and 242 were young at-
torneys from our litigating divisions. In addition, the Advocacy In-
stitute conducted sixteen separate advanced courses that trained
over 1,000 lawyers in the Department. These specialized courses
covered such diverse federal subjects as program fraud, surface min-
ing, public corruption, and Freedom of Information Act" litigation.

We have received overwhelming praise for the Institute's pro-
grams and have therefore laid plans for substantial curriculum ex-
pansion of the basic trial course in 1979. Those plans are still being
developed, but I can discuss with you today the outlines, so that you
may follow our progress. Perhaps you will model your own courses

46. 18 U.S.C. §§ 3161-74 (1976). The Office for Improvements in the Administration
of Justice has conducted empirical research on delays in federal criminal cases and is assess-
ing the sources and frequency of those delays.

47. 5 U.S.C. § 552 (1976).
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in continuing legal education on the Institute's example and on the
other fine program I know of, the National Trial Advocacy Institute.
Hopefully some of you will be able to participate first hand in this
program as new Department of Justice employees.

Our basic trial course is only one week in length now, but we
hope to expand it to two weeks in length for Part I and an additional
week about six months later for Part II. The students are placed into
either a civil course or a criminal course, whichever is most appro-
priate for their practices.

Part I, the first two weeks, will consist of two six-day sessions.
The first four days of each session will be divided into morning and
afternoon components. There will be morning lectures by our in-
structors on such standard subjects as documentary evidence, open-
ing statements and summations, and other practical "nuts and
bolts" subjects. Each afternoon the students will divide into smaller
workshops to practice what they have learned. Videotape equip-
ment will be used so that the students can see themselves perform-
ing.

Part II will be offered about six months after Part I. During the
intervening months, the young attorneys will have had an opportun-
ity to put to use their initial training "in the field," and to accumu-
late experience from which further questions will arise. Part II will
be conducted in seminar fashion, so the instructors can address
these questions in detail. Students will also examine the special
problems of modern federal practice, such as jury misconduct or
extensive voir dire. The unique types of cases which are handled by
the Department, such as racketeering or environmental regulation,
will also be discussed.

In addition, we plan to continue offering advanced courses for
our attorneys. These courses assure us that the Government's law-
yers are as good and as well-trained as any lawyers they will face
from the private sector, thus guaranteeing that the public interest
will be fairly and firmly represented.

I might add that the turnover of the Department's attorneys is,
as should be expected, substantial. In allocating these resources to
train our lawyers-which is a very small item in our Department's
budget-we are investing in the future of the legal profession as a
whole. What we teach our young lawyers will, in turn, be taught by
them when they enter private practice. In this way we hope to
improve trial advocacy in the bar generally.

We need the help and cooperation of the bench and the bar of
the country. While it is undeniably true that some segments of the
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profession have persisted in opposing needed reforms, it is also true
that many others have been in the forefront of creating, proposing,
and supporting much needed improvement.

Canon VIII of the Code of Professional Conduct expressly re-
quires every lawyer to work to improve the system. 8 Many lawyers,
however, are caught in a serious conflict of interest with this Canon.
They are often so submerged in their client's interest or their own
economic interest that they find it impossible to consider the public
need for a balanced, effective justice system.

If the system does not work for the ordinary citizen, if costs and
delays continue to grow, then more and more people will face an
effective denial of justice. The practicing bar in its own enlightened
self interest cannot afford to obstruct efforts to bring our justice
system in line with the circumstances of the times. Thus I call on
you to join with us to help bring about those changes which will
make the administration of justice fairer and more effective for all
Americans.

48. Canon 8 states that "A lawyer should assist in improving the legal system." Among
the ethical considerations raised under this Canon is the following: "By reason of education
and experience, lawyers are especially qualified to recognize deficiencies in the legal system
and to initiate corrective measures therein. Thus they should participate in proposing and
supporting legislation and programs to improve the system, without regard to the general
interests or desires of clients or former clients." ABA CODE OF PROFESSIONAL REsPoNsIILrrY,

EC 8-1 (1969).
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