
LIABILITY FOR MEDICAL APPLIANCES IN
MALPRACTICE SUITS: THE FLY IN THE

OINTMENT

by Ira Watrous*

INTRODUCTION

In 1931, during an operation, a portion of the needle used in
administering the anesthetic broke and remained in the patient's
back.' The physicians were sued on the theory that they were negli-
gent in breaking the needle and in failing to remove the broken
portion. The issue of whether the defendant doctors were negligent
in breaking the needle was not submitted to the jury.' Forty-two
years later, in another case, a physician was sued because a surgical
needle broke in the patient's vaginal cuff.3 The court instructed a
verdict in favor of the doctor.4 However, unlike the former suit, this
physician was joined by another alleged culprit-the manufacturer
of the needle.

The joinder of the needle manufacturer in the latter suit is an
example of how until recently the applicability of products liability
to medical malpractice suits has been largely ignored.5 Conse-
quently, the development of products liability in the medical field,
the nature of the products one is likely to encounter in suits of this
type, and establishing the cause of action including hospital liabil-
ity and third party defendants are discussed in this article.

THE NATURE OF THE PRODUCT

In products liability, often it is the product itself which is the
actual defendant. The named defendants become potentially liable
only when they have placed the product into the stream of com-
merce. This initial focus on the product itself accounts for the diver-
sity of the type of products one is likely to encounter in cases involv-
ing medical malpractice. For example, the product may be as sim-
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ple as a surgical needle or as complex as electro-surgical equipment;
as commonplace as a thermometer or as extraordinary as a heart
valve; as innocuous as the cornstarch used on surgical gloves, or as
potentially injurious as a vascular catheter. The products may re-
semble equipment, appliances, or instruments which have been
the subject of products liability suits in the past, and thus are sub-
ject to the same fallibility of the designer, manufacturer, assembler
or distributor. But unlike those products normally encountered in
products liability suits, most of the products used in connection
with medical services are designed to be used intimately with the
human body, often in situations requiring the utmost degree of skill
in the operator. Thus, any defect in the product increases dramati-
cally the potential for harm. As one author has stated: "It is more
serious than the consumer's contact with food and beverages, for
they are meant to be ingested normally, while medical and surgical
instruments by their very nature are designed to interfere deliber-
ately and often violently with the anatomy and physiology of the
human body." 6

Further, the medical situations in which these products are
likely to be used often will be extremely complicated so that even
the slightest defect may result in drastic repercussions. When this
innate potential for injury is combined with a breach in the stan-
dard of care owed by the operator, the potential consequences are
particularly serious.

Because technology in the area of medical appliances, instru-
ments and equipment continues to evolve rapidly, many products
are not fully tested in the variety of situations in which they ulti-
mately may be utilized. Yet, the premature marketing of these ap-
pliances is justified because the need for them exists despite the
risks inherent in their use.

Prior to the invention of the x-ray machine, proper diagnosis of
internal disorders often required exploratory surgery, which dramat-
ically increased the risk of infection. The patient might have sur-
vived the disorder had he not died in its discovery. Surgical nails,
wires and pins have made it possible to restore patients to pre-injury
status rather than allowing them to remain crippled and disfigured.
Where once patients would have become total invalids, now heart
valves and pacemakers enable them to continue an active life. No
one would argue that because of the occasional harm caused by a
product that we should return to the days of snake oil and incanta-

6. Id. at § 34A [11.
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tions. Development, nonetheless, progresses "from one imperfect
instrument to another only slightly less imperfect."' Medical and
surgical instruments are products that often cannot be made safe,
despite the amount of care used in designing, manufacturing and
packaging the product. Consequently these necessary instruments
and products are "unavoidably unsafe products."" Although una-
voidably unsafe, these products are marketed because there is a
need for them that outweighs the risk of defects. As the Restatement
recognizes, many products, although unavoidably unsafe, are not
necessarily unreasonably unsafe.' However, these products still re-
quire the utmost care in design and manufacture, and any deviation
from proper and adequate warning should subject the manufacturer
to liability.

There is a caveat, however, that a medical appliance must be
operated by a person. Normally, this will be a person with special
knowledge and expertise who is able to anticipate any limitations
and problems. Merely because medical equipment is involved in the
cause of action, one should not forget that an inept operator may
be the only "defect" causing an injury. 0

THE DEVELOPMENT OF PRODUCTS LIABILITY

By now, the evolution of products liability from the
Winterbottom v. Wright" privity concept through the atrophy and
demise of privity requirements 2 and tortured legal fictions, to the
present doctrine of strict liability in tort 3 is a familiar story. 4 Al-

7. Id.
8. RESTATEMENT (SECOND) OF TORTS § 402A, Comment k (1965). See Wade, Strict Tort

Liability of Manufacturers, 19 Sw. L.J. 5 (1965).
9. RESTATEMENT (SECOND) OF TORTS § 402A, Comment k (1965).
10. Probable examples are found in Hess v. Millsap, 72 S.W.2d 923 (Tex. Civ. App.-

Austin 1934, no writ); Hess v. Rouse, 22 S.W.2d 1077 (Tex. Civ. App.-Austin 1929, no
writ).

11. 152 Eng. Rep. 402 (K.B. 1842).
12. See Decker & Sons, Inc. v. Capps, 139 Tex. 609, 164 S.W.2d 828 (1942).
13. RESTATEMENT (SECOND) OF TORTS § 402A (1965). Special Liability of Seller of Prod-

uct for Physical Harm to User or Consumer:
(1) One who sells any product in a defective condition unreasonably dangerous to
the user or consumer or to his property is subject to liability for physical harm
thereby caused to the ultimate user or consumer, or to his property, if

(a) the seller is engaged in the business of selling a product, and
(b) it is expected to and does reach the user or consumer without substan-
tial change in the condition in which it is sold.

(2) The rule stated in subsection (1) applied although
(a) the seller has exercised all possible care in the preparation and sale
of his product, and
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though in proper situations breach of express or implied warranties,
negligence, fraud, deceit, misrepresentation or statutory violation
will be proper theories for recovery of damages, the vast majority of
actions will be brought under sections 402A' and 402B of the
Second Restatement of Torts.

Section 402A requires both a "seller" and a "user or consumer"
before an action may be brought.'" A "seller" is any entity that
introduces a product into the stream of commerce,"' except the occa-
sional entity not engaged in the sale of products as part of its regular
business.'9 Thus, in the case of medical equipment, the manufac-
turer, supplier and assembler of component parts, and the manufac-
turer, distributor and retailer of the finished product are potential
defendants. The hospital, on the other hand, would probably not be
liable as a seller even in instances in which it supplies equipment
to persons to whom the doctrine of respondeat superior would be
inapplicable? ° Similarly, an optometrist who improperly fits con-
tact lenses has been said to be providing a service rather than engag-
ing in a sale, thus he escapes strict liability.'

Yet, liability does extend to the transaction that is not a techni-
cal sale.2 2 For example, a supplier of surgical gloves that sends sam-
ples to a hospital anticipating future sales, may be liable if the

(b) the user or consumer has not bought the product from or entered into
any contractual relation with the seller.

RESTATEMENT (SECOND) OF TORTS § 402A (1965).
14. For further discussion see James, Products Liability, 34 TEXAs L. REv. 192 (1956);

Noel, Manufacturers of Products-The Drift Toward Strict Liability, 24 TEzN. L. REV. 963
(1957); Prosser, The Assault Upon the Citadel (Strict Liability to the Consumer), 69 YALE
L.J. 1099 (1960); Prosser, Fall of the Citadel (Strict Liability to the Consumer), 50 MiNN. L.
REV. 791 (1966).

15. RESTATEMENT (SECOND) OF TORTS § 402A (1965) (adopted by Texas courts in McKis-
son v. Sales Affiliates, Inc., 416 S.W.2d 787 [Tex. 1967]).

16. RESTATEMENT (SECOND) OF TORTS § 402B (1965) (adopted in Crocker v. Winthrop
Lab., 514 S.W.2d 429 [Tex. 19741). The author suggests that once section 402A has been
adopted in a jurisdiction, section 402B becomes superfluous, for misrepresentation is but
another condition which would be defective, much as a failure to warn is a defective condi-
tion.

17. RESTATEMENT (SECOND) OF TORTS § 402A (1965).
18. Armstrong Rubber Co. v. Urquidez, 570 S.W.2d 374 (Tex. 1978).
19. RESTATEMENT (SECOND) OF TORTS § 402A, Comment f (1965).
20. Vergott v. Deseret Pharmaceutical Co., 463 F.2d 12 (5th Cir. 1972).
21. Barbee v. Rogers, 425 S.W.2d 342 (Tex. 1968).
22. In McKisson v. Sales Affiliates, Inc., 416 S.W.2d 787 (Tex. 1967), the court stated,

"tolne who delivers an advertising sample to another with the expectation of profiting
therefrom through future sales is in the same position as one who sells the product." Id. at
792.
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desicant talc produces granuloma. 3

"Consumer," as defined under section 402A, is clearly not lim-
ited to a purchaser or one in privity. 4 A patient who must undergo
open heart surgery because a portion of a defective intercath needle
breaks within a vein, a physician who suffers x-ray burns because
of inadequate filtration design in equipment, or an attendant who
is electrocuted because of a failure to warn of high current in equip-
ment are all potential plaintiffs. It should be noted at this point that
the recently enacted Medical Liability and Insurance Improvement
Act of Texas 5 contains no specific provision for dealing with prod-
ucts liability suits of medical appliances. This is understandable
since the reform statute is primarily directed to the liability of
health practitioners and not to the parties or institutions that pro-
vide related services in the health field. Consequently liability for
medical products will be determined under our developed case law
and will not be affected by this statutory enactment.

THE CAUSE OF ACTION

Strict liability in tort is not an absence of negligence; rather, it
is negligence without a standard of care. It has characteristics that
suggest both negligence per se and the doctrine of res ipsa loquitur,
and there may be liability despite the exercise of all possible care.2"
However, the law in Texas clearly is that the manufacturer is not
to be considered an insurer.27

The cause of action requires a showing of a "defective condi-
tion" present in the product when it leaves the hands of the defen-
dant that renders the product "unreasonably dangerous." '2 , A prod-
uct may be defective in many ways,"9 but that is not to say a product
is defective when it is not reasonably fit for the purpose in-
tended-the implied warranty standard. This implied warranty
standard is of little aid in defining defective condition. Rather, a
product may be said to be defective when there is an error in its
design or manufacture. However, it is not sufficient to show merely

23. Id.
24. RESTATEMENT (SECOND) OF TORTS § 402A (1965).
25. TEX. REV. CIV. STAT. ANN. art. 4590i (Vernon Supp. 1978-1979).
26. Rourke v. Garza, 530 S.W.2d 794 (Tex. 1975).
27. Armstrong Rubber Co. v. Urquidez, 570 S.W.2d 374 (Tex. 1978).
28. RESTATEMENT (SECOND) OF TORTS § 402A (1965).
29. See Keeton, Product Liability and the Meaning of Defect, 5 ST. MARY'S L.J. 30

(1973).
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that the product could have been designed better."0 A product is
defective when there is a failure to warn of the risks involved, or
when there is a warning of the risk but no information provided
regarding how to avoid the risk or how to mitigate the consequences
when the risk becomes a reality.' A product is defective if there is
a positive misrepresentation, 32 even in the absence of knowledge. 33

A product is defective if faulty materials are used.
It may be suggested that a failure to supply every possible

safety feature that might obviate the risk would constitute a de-
fect.3' For example, if a blood filter can be supplied with both audi-
ble and visual warning devices, then the manufacturer may incur
liability for the failure of -the single warning device purchased. The
failure to purchase with both options cannot be attributed to the
patient, and because the hospital owes no duty to the manufacturer
to purchase the best equipment available, it is probable that the
manufacturer may not be able to seek indemnification or contribu-
tion from the hospital. A product also should be defective if it is
mislabeled.3 5 Thus, if an intermedulary pin was labeled in a manner
that states that its diameter was 9 mm, but it was in fact a greater
diameter and complications resulted because it was too large, the
party responsible for mislabeling the pin should be liable under
either section 402A or section 402B. Finally, a product may also be
defective when there has been a failure to make reasonable inspec-
tion or tests .3

A defect at the time of the inquiry is not sufficient, standing
alone, to impose liability.37 The defect must have been present when
the product left the hands of the "seller. '38 Thus, the first prong of
strict liability can be shown only through circumstantial evidence
such as the absence of alteration or any evidence of misuse after the
medical appliance left the control of the defendant. In certain cir-
cumstances, there is an inference that a defect, once shown to exist,

30. Henderson v. Ford Motor Co., 519.S.W.2d 87, 93 (Tex. 1974).
31. Bristol-Myers Co. v. Gonzales, 561 S.W.2d 801 (Tex. 1978); RESTATEMENT (SECOND)

OF TORTS § 402A, Comments h, j, k (1965); Keeton, Products Liability-Inadequacy of
Information, 48 TEXAS L. REv. 398 (1970).

32., Crocker v. Winthrop Lab., 514 S.W.2d 429, 433 (Tex. 1974).
33. Id. at 432.
34. See Rourke v. Garza, 530 S.W.2d 794, 806 (Tex. 1975).
35. RESTATEMENT (SECOND) OF TORTS § 402B (1965).
36. Jack Roach Bissonnet, Inc. v. Puskar, 417 S.W.2d 262 (Tex. 1967).
37. Miller v. Bock Laundry Mach. Co., 568 S.W.2d 648, 650 (Tex. 1977).
38. Id.
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was present when the product left the hands of the seller." This so-
called "sealed container" doctrine is useful to show only that the
product reached its destination without substantial change rather
than to show that there was a defect present at the time the product
left the seller.40

The second prong of strict liability in tort is that the defective
condition rendered the product "unreasonably dangerous."" In
Texas, the meaning of "unreasonably dangerous" is presently diffi-
cult to ascertain.' However, it is certain that not all defects make
a product unreasonably dangerous. For example, a vaporizer said to
hold four quarts of liquid is defective if it holds only 3.9 quarts of
liquid. The defect does not make the appliance unreasonably dan-
gerous, but neither would the defect cause an injury. Thus, in most
situations in which there is an injury and the injury is the result of
a defective condition, the product is unreasonably dangerous.43

39. McKisson v. Sales Affiliates, Inc., 416 S.W.2d 787, 792 (Tex. 1967); see Gravis v.
Parke-Davis & Co., 502 S.W.2d 863, 869 (Tex. Civ. App.-Corpus Christi 1973, writ ref.
n.r.e.); see also V. Mueller & Co. v. Corley, 570 S.W.2d 140 (Tex. Civ. App.-Houston list
Dist.I 1978, no writ) (applied the sealed container doctrine to a prosthesis).

40. Id.
41. RESTATEMENT (SECOND) OF TORTS § 402A (1965).
42. The Texas Supreme Court established a bifurcated test of "unreasonably danger-

ous" in Henderson v. Ford Motor Co., 519 S.W.2d 87 (Tex. 1974), necessitating inquiry into
the state of mind of a prudent supplier who was aware of the risks, or the reasonable expecta-
tions of the ordinary buyer. Id. at 92. This anomaly to liability without fault, was justified
as avoiding the complete foreclosure of liability due to the visibility or from the complexity
of the alleged defect from the consumer's vantage. In General Motors Corp. v. Hopkins, 548
S.W.2d 344, 347 n.1 (Tex. 1977), the court apparently recanted this test by assuming that
the hypothetical prudent supplier is aware of all the risks. Id. at 347-48 n.1. This view finds
no support in section 402A or in prior Texas products liability law. In C. A. Hoover and Son
v. 0. M. Franklin Serum Co., 444 S.W.2d 596 (Tex. 1969), the court stated "liability does
not turn on the producer's knowledge or lack of knowledge of the product." Id. at 598.
Comment i of § 402A states: "[Tihe article sold must be dangerous to an extent beyond that
which would be contemplated by the ordinary consumer . . . with the ordinary knowledge
common to the community as to its characteristics." Similarly, any risk versus utility ap-
proach (see Donaher, The Technological Expert in Products Liability Litigation, 52 TExAs
L. REv. 1303, 1307-08 119741), does not affect the issue of whether a defect renders the
product reasonably dangerous but rather whether the product should be marketed at all.
Consider again a surgical needle. It is useful. No safer product for the same purpose is
presently available. It is likely that if any injury occurs that such injury would be serious.
The danger is obvious to anyone. If deviation in careful handling occurs, injury will probably
not be avoided. The danger cannot be eliminated. This approach might indicate that the
needle is an "unavoidably unsafe product," or even that a certain product is unreasonably
dangerous per se and therefore should not be marketed, but what does it add to answering
the question of whether a defect renders a product unreasonably dangerous?

43. See Reyes v. Wyeth Lab., 498 F.2d 1264, 1272 (5th Cir. 1974), where the fifth circuit
stated, " 'defective condition' has no meaning independent of 'unreasonably dangerous'; the
two terms are essentially synonymous."
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If the defect is found to be unreasonably dangerous, then the
question is whether the defect was a producing cause of the injury.
A producing cause is one that excited, contributed to or in its natu-
ral sequence resulted in injury or damage." Generally, producing
cause differs from proximate cause in that the element of foreseea-
bility is not required. In the area of medical instruments, foreseea-
bility will be an issue when the product is misused or when there is
an abnormal reaction by the plaintiff due to the use of the instru-
ments.15

DEFENSES

There are several factors that make the joinder of products
liability and medical malpractice suits peculiarly attractive for the
plaintiff. Foremost among these factors is the absence of defenses
that can be asserted against the plaintiff that would bar his recov-
ery. In products liability suits the defenses available are assumption
of the risk,"6 abnormal reaction47 and misuse.48 Comparative negli-
gence is not a defense" nor is "state of the art" because foreseeabil-
ity is not an issue10 when the cause of action is one of strict liability.
The same holds true when the product is a medical appliance and
there is a joinder with the medical malpractice claim.

The assumption of the risk defense requires that the party
against whom the defense is raised voluntarily and knowingly en-
counter the danger without any justification.57 In cases of medical
malpractice, this normally involves the patient's informed consent
to the danger of surgery or anesthesis. However, the use of medical
instruments does not really permit the exercise of patient choice
because the alternative will be no less drastic in nature. This is true
despite the risks that accompany the use of all medical instruments.
Consequently, while a patient may submit to certain risks because
of his or her need for medical services, this would not extend to

44. Rourke v. Garza, 530 S.W.2d 794 (Tex. 1975).
45. Crocker v. Winthrop Lab., 514 S.W.2d 429 (Tex. 1974).
46. General Motors Corp. v. Hopkins, 548 S.W.2d 344, 349 (Tex. 1977).
47. Crocker v. Winthrop Lab., 514 S.W.2d 429, 431 (Tex. 1974).

48. See Sales, An Overview of Strict Tort Liability in Texas, 11 Hous. L. REv. 1043
(1974).

49. General Motors Corp. v. Hopkins, 548 S.W.2d 344, 351-52 (Tex. 1977); RESTATE-
MENT (SECOND) OF TORTS § 402A, Comment n (1965).

50. Crocker v. Winthrop Lab., 514 S.W.2d 429, 432 (Tex. 1974).

51. Henderson v. Ford Motor Corp., 519 S.W.2d 87, 91 (Tex. 1974).
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voluntarily encountering the danger associated with a defective
product. One cannot assume a risk of which he is not aware..52 Of

course, an outpatient might assume the risk when there is a known
defect in a vaporizer or a wheel chair. In this instance, there could
be a voluntary exposure to an unreasonable risk, but it is difficult
to conceive of the situation as involving potential medical malprac-
tice. Therefore, it is improbable that assumption of the risk could
be asserted as a defense to a medical malpractice claim when the
claim involves a medical appliance.

Abnormal reaction is another products liability defense. An
abnormal reaction is an unusual reaction which is not foreseeable
in an appreciable number of people.53 It is possible that one might
encounter this defense in a case involving medical instruments. For
example, assume that a person was allergic to chromium54 and that
a prosthesis made of silicone rubber-coated vitalium (of which chro-
mium is a base metal) was manufactured defectively because a
portion of the silicone coating did not adhere to the cage of the
prosthesis. When the prosthesis was inserted into the patient, the
exposure to chromium resulted in a severe allergic reaction which
required removal of the prosthesis. Because of reduced tolerance
from previous surgery, the patient died. If the patient belonged to
a class of persons who were unusually sensitive to chromium, the
reaction would not be reasonably foreseeable, and because of the
small class, the manufacturer may escape liability.

The most interesting defense that may be asserted in cases of
medical malpractice and products liability is product misuse. If the
products liability defendant establishes misuse by the physician, a
case of malpractice will also be convincingly demonstrated. There-
fore, if the plaintiff does not prevail on his products liability theory
due to the product misuse defense, his negligence theory against a
defendant physician has been enhanced. The plaintiff is in a "can't
lose" situation.

The product misuse defense was raised in Ethicon, Inc. v.
Parten.55 The manufacturer produced and distributed a suture nee-
dle. The suture needle had a hole drilled in one end through which
the suturing material was fed and it was crimped on the sides to

52. Shamrock Fuel & Oil Sales Co. v. Tunks, 416 S.W.2d 779, 786, and n.1 (Tex. 1967).
53. Crocker v. Winthrop Lab., 514 S.W.2d 429, 431-32 (Tex. 1974).
54. Chromium is a heavy metallic element which is especially resistant to corrosion and

is commonly used in alloys and for electroplating. WEBSTER's THIRD NEW INTERNATIONAL
DICTIONARY (3d 1966).

55. 520 S.W.2d 527 (Tex. Civ. App.-Houston [14th Dist.] 1975, no writ).
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hold the material in place. The combination of drilling and crimp-
ing reduced the needle strength by forty-four percent. This particu-
lar needle was cracked, further reducing the strength of the needle
by nine percent.

During the course of suturing, the physician grasped the swaged
area with hemostats, and the needle broke. The physician was un-
able to retrieve the needle from the patient's vaginal cuff. The
cracks in the surgical needle were alleged to be a defective condition
that caused the injury. The court granted an instructed verdict for
the doctor and the hospital in all actions and cross-actions against
them.56 The manufacturer brought a cross-action for misuse against
the physician and the hospital seeking contribution and indemnity.
The court indicated that the burden of proof required to establish a
right to contribution or indemnity would be the same as in a case
for medical malpractice. 7 The court stated, "It follows, therefore,
that the same standard must apply in actions by parties other than
a patient, such as in this action for contribution or indemnity. ' 5

Thus, the manufacturer must show that the misuse by the physician
was negligence and that the negligence was the proximate cause of
the injuries suffered. The misuse must be established by means of
expert testimony from a doctor of the same school of practice, the
so-called "area standards" test. Therefore, a patient seeking to re-
cover in a suit of this type may very well see one cause of action
vitiated by a defendant only to have the same defendant aid in
establishing another cause of action.

THIRD PARTY DEFENDANTS

Any suit involving both medical malpractice and products lia-
bility will involve multi-party defendants. For a malpractice cause
of action, the probable defendants will be the hospital, physicians
or persons under their charge, either for primary negligence or vicar-
ious liability. 9 For a product liability cause of action the defendant
can be any party who placed the product into the stream of com-
merce. This would include any manufacturer, assembler, distribu-
tor, wholesaler, or retailer. Often the case will be multi-state in
character, and there will be problems concerning jurisdiction,

56. Id. at 530.
57. See Bowles v. Bourden, 219 S.W.2d 779 (Tex. 1949).
58. Ethicon, Inc. v. Parten, 520 S.W.2d 527, 534 (Tex. Civ. App.-Houston 114th

Dist.I 1975, no writ).
59. For a discussion of vicarious liability in medical malpractice cases see PERDuE, THE

LAW OF TEXAS MEDICAL MALPRACTICE 67-88 (1975).
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choice of law and statutes of limitation. These problems have been
alleviated because the majority of jurisdictions have adopted either
some form of strict liability in tort or liability under section 402A.'"'
However, a full discussion of these complicated but fundamental
problems are beyond the scope of this article.'

One aspect of the third party defendant problem, as yet not
directly addressed by the Texas courts, is the application of the
principles of contribution and indemnity. When liability both for
the product and medical malpractice is found, a question arises
regarding how the burden of loss will be allocated and whether there
will be a right to indemnification either to the manufacturer from
the physician or from the physician to the manufacturer. The fol-
lowing are possible situations. First, the defect is a producing cause,
and the malpractice is connected with the defect. Second, the
defect is a producing cause, and although there is malpractice, the
malpractice is independent of the defect.

Under the general rule of contribution, when there are two or
more tortfeasors who concur in producing injury, each is jointly and
severally liable." The question then remains concerning the percen-
tage of liability. If the defect is a producing cause and the malprac-
tice is connected with that defect, the physician's negligence would
constitute misuse of the product.' The court of' civil appeals in
Ethicon, Inc. v. Parten" recognized but did not resolve the problem
of allocation of liability because the products liability defendant
was unable to establish misuse. A threshold question in resolving
the undetermined cause is whether it makes any difference that
one cause of action is based on strict liability and requires only pro-
ducing cause, while the other is founded on negligence and requires
a showing of proximate cause. There should be no difference be-
cause the circumstances are not unlikethose encountered where
misuse is raised as a defense against the plaintiff'. The trier of fact
must determine the relative percentages attributable to each
cause,6 5 with no effect being given to the Comparative Negligence

60. 1 HURSH & BAILEY, AMERICAN LAW OF PRODucrs LIABILrrY 2D § 4.41 (2d ed. 1974).
61. For reference to sources on these problems see 10 TEx. JUR. PL & PR FORMS 2d §

202 (1974).
62. Austin Road Co. v. Pope, 147 Tex. 430, 216 S.W.2d 563 (1949); Bristol-Meyers Co.

v. Gonzales, 548 S.W.2d 416 (Tex. Civ. App.-Corpus Christi 1976), rev'd on other grounds,
561 S.W.2d 801 (Tex. 1977).

63. For a good example, see Ethicon, Inc. v. Parten, 520 S.W.2d 527 (Tex. Civ.
App.-Houston [14th Dist.] 1975, no writ).

64. Id.
65. General Motors Corp. v. Hopkins, 548 S.W.2d 344, 352 (Tex. 1977).
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Statute." The percentages found (totaling one hundred percent)
should be allocated to the respective defendants. If the plaintiff
tries to enforce a judgment against one defendant, the general rule
of contribution is that the defendant then may recover fifty per-
cent of the damages recoverable from the co-defendant. This does
not present a problem if the malpractice defendant is the party
upon whom execution is made. The malpractice defendant can go
against the co-defendant for contribution or indemnity, or both,
since the manufacturer owes no duty to supply the hospital and
the physician with a product free of defects. In this situation, the
physician or hospital would be entitled to indemnity from the
products liability defendant. However, when the percentage of
liability attributable to the physician is greater than fifty percent
and the judgment is satisfied by the product liability defendant,
then the general rule of contribution would preclude the products
liability defendant from recovering greater than fifty percent con-
tribution from the physician. This follows because the physician
owed no duty to the product liability defendant and such a duty
must be recognized before there is a right to contribution. Conse-
quently, the products liability defendant could recover only a maxi-
mum of fifty percent contribution. The author would suggest, how-
ever, that the physician, because of his special position of re-
sponsibility, should not be able to claim that he owes no duty to
the manufacturer not to misuse his product. Therefore, the ability
to seek indemnity should run both ways.

In the second situation, where the defect is a producing cause
and there is malpractice that is not associated with the defect, the
considerations are different. Assume that in an operation to remove
a kidney stone, the physician permanently damages the kidney
because of a defective condition in his scalpel. After the operation
however, it is discovered that the physician has operated on the
wrong kidney. The hypothetical is an unlikely occurrence but it does
point out that there could be situations in which the physician's
malpractice would be so gross in comparison to the fault of the
products liability defendant that the latter should be held blame-
less. Any contention that a comparable injury would have occurred
had the correct kidney been operated on would be too speculative
to impose liability on the products liability defendant.67

66. TEX. REV. CIv. STAT. ANN. art. 2212a (Vernon Supp. 1978-1979). See also General
Motors Corp. v. Hopkins, 548 S.W.2d 344, 352 (Tex. 1977).

67. Numerous hypotheticals pointing out the complexities of a suit involving both
products liability and medical malpractice are easily conceived. PL manufacturers an incuba-
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CONCLUSION

Litigation in cases involving both products liability and medi-
cal malpractice will be complex. However, the products liability
side of the litigation will not be substantially changed merely be-
cause the defective product is a medical appliance or instrument.
The manufacturer supplying medical appliances provides an in-
valuable commodity. However, this does not relieve the manufac-
turer of a duty to supply a product free of defects and arguably, the
manufacturer's standard of care should be higher because of the
intended use of the product. On the other hand, the physician
stands in a position of special trust and responsibility because his
misuse of a medical instrument not only endangers the welfare of
his patient, but also may place the manufacturer in a position of
liability.

tor with an audible warning device which sounds when the oxygen level reaches forty per-
cent and includes this information in its brochures. Area standards establish that the safe
percentage of oxygen is thirty percent. MM, the physician, relies on the representation in
the brochures and instructs the attendant to contact him if the oxygen level approaches
forty percent. The incubator also has a gauge showing the relative percentage of oxygen.
Defect causes the oxygen level to rise, the warning device fails, and the attendant, who has
not observed the gauge, but has depended on the audible warning device instead, does not
contact MM until the oxygen level has reached fifty percent. B, a premature baby who was
in the incubator, sustains severe brain damage due to the high oxygen content.

PL is potentially liable for the following defective conditions: The defect that permitted
the oxygen level to rise; the failure of the warning device; the positive misrepresentation that
the product was safe to an oxygen level of forty percent, and PL is possibly liable for the
failure to incorporate circuitry which would have prevented the incubator oxygen level to rise
over the forty percent level. MM has breached area standards by informing the attendant
not to contact him until the oxygen level reached forty percent. MM would also be vicariously
liable for the attendant's negligence. The hospital probably would be vicariously liable for
the negligence of MM and of the attendant.

Of course, the example can be made even more complex with the additional possibilities
of mishandling and abuse or alteration of the incubator in the chain of distribution.




