
LABOR LAW

The majority of the labor law cases decided by the Fifth Circuit
during the survey period merely reaffirmed established precedent.
Several significant decisions were rendered, however, concerning
the Occupational Safety and Health Act (OSHA)' and the Fair
Labor Standards Act (FLSA). 2 This article will analyze and discuss
these decisions.

I. OCCUPATIONAL SAFETY AND HEALTH ACT

During the survey period, the Fifth Circuit dealt with three
aspects of OSHA. First, the court held that the agency must make
a cost-benefit analysis before it may establish health and safety
standards. Second, the court examined questions left unanswered
by Marshall v. Barlow's, Inc. 3 Third, the court defined the conduct
required to constitute a willful violation of the Act.

A. Cost-Benefit Test

In 1978, the Secretary of Labor promulgated standards regulat-
ing occupational exposure to benzene.4 A number of corporations
and trade associations representing the chemical, petroleum, rub-
ber, and steel industries filed petitions for review in federal court. 5

The petitions were consolidated in American Petroleum Institute v.
OSHA.'

The petitioners asserted that OSHA failed to determine that
the reduction of the permissible exposure limit was "reasonably
necessary" to provide a safe and healthful workplace.' In support of
this assertion, the petitioners cited Aqua Slide 'N' Dive Corp. v.
Consumer Product Safety Commission,' arguing that OSHA was

1. 29 U.S.C. §§ 651-678 (1976).
2. Id. §§ 201-219 (1976).
3. 436 U.S. 307 (1978).
4. American Petroleum Inst. v. OSHA, 581 F.2d 493, 499 (5th Cir. Oct. 1978), cert.

granted, 99 S. Ct. 1212 (1979). Benzene is a toxic substance "capable of producing acute and
chronic nonmalignant effects in humans." Id. at 498. Studies have also suggested a link
between benzene exposure and leukemia. Id. The chemical is used extensively in manufactur-
ing organic chemicals, detergents, pesticides, and steel. Id.

5. Id. at 499.
6. Id. at 493.
7. Id. at 501.
8. 569 F.2d 831 (5th Cir. 1978). For an analysis of Aqua Slide 'N'Dive, see Fifth Circuit

Survey-Consumer Law, 10 TEx. TEcH L. REv. 744-46 (1979).
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required to assess expected benefits to be achieved by the establish-
ment of the new standard in light of the expected costs of compli-
ance. Because OSHA did not make such an assessment, the peti-
tioners contended that the standards should be set aside. The Fifth
Circuit agreed.9

The court noted that although the Act imposes a duty on OSHA
to obtain the highest degree of safety protection, the Act does not
provide the agency with unlimited discretion in the enactment of
standards. 0 No standard may be imposed unless the added costs
will reasonably assure the reduction of the amount and severity of
injuries, and this determination can only be made by comparing the
expected benefits with the expected costs." While an elaborate
analysis is not required, the court held that OSHA must determine
if the benefits exceed the costs, thereby deciding if the standards are
reasonable. '2

Before any standard can be established, the cost-benefit analy-
sis and the policy judgments must be supported by substantial evi-
dence, using the best available evidence. 3 The court noted that
OSHA employed assumptions and inconclusive evidence in promul-
gating the benzene standards. 4 Accordingly, the court held that the
agency's decision was not supported by substantial evidence. Al-
though the actual effects of benzene on humans are unknown, the
court emphasized that the statute imposes a duty on OSHA to
establish some factual basis for its judgment that the expected ben-
efits of the new standard will be appreciable. 5

American Petroleum is before the Supreme Court on a grant of
certiorari. The case will be decided during the October term. 6 The

9. American Petroleum Inst. v. OSHA, 581 F.2d 493, 510 (5th Cir. Oct. 1978), cert.
granted, 99 S. Ct. 1212 (1979).

10. Id. at 502.
11. Id. at 503.
12. Id. Although there was a dispute concerning the actual cost of implementation, the

court determined that the costs would be $500 million dollars. Id. at 503-04.
13. Id. at 497, 507-08.
14. Id. at 503-04, 507-08.
15. Id. at 503-04. At the present time, the only empirical evidence showing the effects

of benzene on humans is based on higher exposure levels than the standards. OSHA presented
no evidence indicating that the reduction of benzene exposure would have appreciable bene-
fits. Id. The court stated that the Act imposed a duty on OSHA to use the latest available
scientific data in establishing standards. Id. at 507.

16. American Petroleum Inst. v. OSHA, 581 F.2d 493 (5th Cir. Oct. 1978), cert. granted,
99 S. Ct. 1212 (1979). On October 24, 1979, D.C. Circuit rejected the cost-benefit test. AFL-
CIO v. Marshall, 7 O.S.H. Cas. (BNA) 1775 (1979).
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issues to be decided by the Court include (1) whether OSHA's stan-
dards must satisfy a cost-benefit test, and (2) whether standards
based on the best available scientific knowledge may be set aside
because of a possibility that future studies will provide better evi-
dence.'7 Whether the cost-benefit test is valid and applicable to all
governmental agencies will be decided shortly.

B. Search Warrants

Section 8(a) of the Occupational Safety and Health Act 8 em-
powers agents of the Secretary of Labor to inspect the work area of
any employment facility within the Act's jurisdiction for safety haz-
ards and violations of OSHA regulations. In Marshall v. Barlow's
Inc., " the Supreme Court held that section 8(a) of the Act was
unconstitutional "insofar as it purport[ed] to authorize inspections
without warrant or its equivalent."20 The Fifth Circuit examined
additional issues regarding warrantless OSHA inspections in
Marshall v. Gibson's Products, Inc."

In Gibson's, an OSHA inspector attempted to make a warrant-
less inspection of defendant's stores.Y After the inspector was de-
nied admittance, the Secretary brought suit in federal court to com-
pel compliance with the search. 23 Defendant counterclaimed, chal-
lenging the constitutionality of section 8(a) .24 The district court de-
termined that the statute implicitly required the Secretary to obtain
a search warrant. Under the court's reasoning, therefore, the statute
did not violate the fourth amendment.5 Because the inspection was
routine in nature and the Secretary had no grounds for obtaining the
warrant, the suit and counterclaim were dismissed .2 On appeal, the
Fifth Circuit considered whether the federal courts, on request by
the Secretary, could compel a businessman to consent to a warrant-
less search under section 8(a).2

A divided Fifth Circuit panel acknowledged that the disposi-

17. 47 U.S.L.W. 3542-43 (L.S. Feb. 20, 1979) (No. 78-1036).
18. 29 U.S.C. § 657(a) (1976).
19. 436 U.S. 307 (1978).
20. Id. at 325.
21. 584 F.2d 668 (5th Cir. Nov. 1978).
22. Id. at 670-71.
23. Id. at 671.
24. Id.
25. Id.
26. Id.
27. Id. The counterclaim was not appealed.
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tion of the case would be governed by the Supreme Court's holding
in Barlow's. The court, however, declined to reach the merits, find-
ing that the federal courts lacked subject matter jurisdiction. 28 The
court emphasized that the Act does not specifically provide that the
Secretary may petition the federal courts for an injunction compel-
ling a businessman to permit an inspection. 9 Accordingly, the fed-
eral courts lack jurisdiction to grant injunctive relief.30

The Secretary advanced three arguments for upholding juris-
diction. First, the Secretary asserted that the element of surprise
would be lost if an injunction could not be obtained." The majority
rejected that assertion on the basis that an injunction was not an
"appropriate means to maintain surprise. ' 32 In fact, surprise would
be lost, because most injunctions require notice and a hearing,
which would allow the employer an opportunity to obtain vital in-
formation that he would normally not be able to obtain in a warrant
proceeding. 3 Second, the Secretary argued that the federal courts
have jurisdiction whenever a case is brought by the United States
under 28 U.S.C. § 1345. 3

' The court, however, stated that the Secre-
tary was not "the United States" and, therefore, section 1345 did
not apply.- Third, the Secretary urged that the regulations allow
the Secretary to obtain an injunction .3 This contention was refuted

28. Id. at 670.
29. Id. at 672.
30. Id. at 670, 673.
31. Id. at 673. 29 U.S.C. § 666(f) imposes a maximum fine of $1,000, or imprisonment

up to six months, or both on anyone who gives advance notice of an inspection. Even though
the employer has obtained some notice of an attempted inspection, most employers will not
be able to correct all possible violations, and once a warrant is obtained, the inspector can
return to the firm without notice. Marshall v. Barlow's, Inc., 436 U.S. 307, 316, 320 (1978).

32. Id.
33. Id. at 673 n.6. The court did not rule on the federal court's ability to issue a search

warrant. Id.
34. Id. at 676.
35. Id. The specific preclusions of the Act prevented any general grant of jurisdiction

from applying, and the lack of any express language allowing the Secretary to bring suit
resulted in section 1345 being inapplicable. Id. at 676-77.

36. Id. at 676-77. 29 C.F.R. § 1903.4 (1978) provides:
Upon refusal to permit a Compliance Safety and Health Officer, in the exercise of
his official duties, to enter .. .any place of employment or any place therein, to
inspect ..., the Compliance Safety and Health Officer shall terminate the inspec-
tion or confine the inspection to other areas .. .concerning which no objection is
raised. The Compliance Safety and Health Officer shall endeavor to ascertain the
reason for such refusal, and he shall immediately report the refusal and the reason
therefor to the Area Director. The Area Director shall immediately consult with the
Assistant Regional Director and the Regional Solicitor, who shall promptly take
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by the majority, which reasoned that only Congress could grant
jurisdiction; the court could not allow the Secretary to create a
power that he was not entitled to originate."

The distinguishing factor between Gibson's and Barlow's is the
identity of the party who instituted the action. In Barlow's, the
employer sought injunctive relief against the warrantless search. 3

The Fifth Circuit held that there was no jurisdictional question in
that case, because the Supreme Court had jurisdiction to hear the
action under 28 U.S.C. § 1337.3 In Gibson's, however, the em-
ployer's action was not before the court because he had not appealed
the dismissal of his counterclaim.' 0

As pointed out in the Gibson's dissent, the Supreme Court
approved the Secretary's action in attempting to obtain an injunc-
tion." The Court, however, implied that the action initiated by the
Secretary might be the functional equivalent of a warrant hearing.2

If this were the case, the Court was not holding that the federal
courts had jurisdiction to hear injunctive actions brought by fhe
Secretary. Instead, the Court was holding that the Secretary must
obtain a warrant and that the federal courts had the power to grant

appropriate action, including compulsory process, if necessary.
The court stated: "Congress knew full well how to grant jurisdiction, and where it is not
unlikely that Congress omitted such a grant . we can scarcely infer one." Id. at
673.

37. Id. at 677-78 n.16. In his dissent, Judge Tuttle stated that, in denying the Secretary
the right to bring an action to enforce his right to inspect, the court was nullifying the
Secretary's ability to inspect, which was explicitly granted in section 8 of the Act. Judge
Tuttle's major argument centered on the fact that the Supreme Court had just decided a case
factually similar to Gibson's, and in that case the Court found jurisdiction. Without the
ability to acquire an injunction, the Secretary would not be able to inspect when employers
refused to allow an inspection. Unless the Secretary can utilize the courts, the evils which
the Act sought to eliminate would be unstoppable. Judge Tuttle believed that the Act gave
the courts jurisdiction to decide the merits of the case, and that Barlow's should be followed
in affirming the dismissal of the complaint. Id. at 680-81 (Tuttle, J., dissenting).

38. Marshall v. Barlow's Inc., 436 U.S. 307, 310 (1978).
39. Marshall v. Gibson's Prod. Inc., 584 F.2d 668, 672 n.5 (5th Cir. Nov. 1978).
40. Id. at 671 n.3, 672 n.5. Even though the Secretary had obtained an order compelling

Mr. Barlow to submit to the inspection, Mr. Barlow refused to allow the inspection and
brought suit. In reaching its decision, the Court followed the reasoning of Camara v. Munici-
pal Court, 387 U.S. 523 (1967), and See v. Seattle, 387 U.S. 541 (1967), which held that the
warrant clause protects commercial businesses as well as residences from unreasonable intru-
sions by government officials. Marshall v. Barlow's Inc., 436 U.S. 307, 323-324 (1978).

41. Id. at 681 (Tuttle J., dissenting).
42. Marshall v. Barlow's Inc., 436 U.S. 307, 325 n.23 (1978). The Court stated that the

district court did not decide whether the injunction was the equivalent to a warrant hearing,
because the Secretary had limited his case to the unconstitutionality of § 8(a).
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a valid warrant. The question of whether a warrant hearing has any
jurisdictional defects was not decided by the Fifth Circuit.43

The ruling in Gibson's left several questions unanswered. One
unanswered question was whether the federal courts lacked jurisdic-
tion to hear any action brought by the Secretary under section 8, or
whether the deficiency of subject matter jurisdiction was limited to
suits compelling an employer to submit to warrantless searches. It
was also unclear whether the Secretary could utilize the courts to
enforce the warrant, once it was obtained. Moreover, the court did
not discuss alternative enforcement procedures. By holding that the
federal courts lacked subject matter jurisdiction, the Fifth Circuit
generated more questions than it resolved.

Several months after the court's decision in Gibson's, the Fifth
Circuit decided Marshall v. Shellcast Corp." In Shellcast, the Sec-
retary brought an action to force an employer to submit to an
inspection pursuant to a warrant.' 5 The district court denied the
Secretary's petition for injunctive relief, quashed the warrants, and
denied the defendant's counterclaim that section 8 was unconstitu-
tional. 6 Both the Secretary and defendant appealed. 7 On appeal,
the Fifth Circuit followed Gibson's and vacated both claims, re-
manding them to the district court with instructions to dismiss.48

The Shelcast court denied jurisdiction based on the importance of
surprise inspections and Congress' failure to provide for jurisdiction
in the Act." Because an injunctive suit undermines the effectiveness
of the Act, the court held that the only permissible way to achieve
an effective inspection is by an ex parte warrant. 0

The procedures for issuing an ex parte warrant complement the

43. Marshall v. Gibson's Prod. Inc., 584 F.2d 668, 673 n.6 (5th Cir. Nov. 1978).
[T]he equitable principles governing the issuance of injunctive relief are inappos-
ite to proceedings for a search warrant. Such a warrant could issue ex parte and
without notice before or after entry is sought, thereby preserving the element of
surprise [citation omitted]. Whether this fact is sufficient to distinguish the juris-
dictional considerations in this case from those in a proceeding for a warrant is an
issue we need not decide today.

44. 592 F.2d 1369 (5th Cir. Apr. 1979).
45. Id. at 1370.
46. Id.
47. Id.
48. Id. at 1372. In Gibson's, the counterclaim could not cure the jurisdictional defects,

but the claim was dismissed without prejudice as the defendant could submit his claims in
an independent action. Id. at 1370 n.1.

49. Id. at 1371 n.4.
50. Id. at 1371 nn. 4 & 5, 1372.
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congressional purpose behind OSHA inspections.' There is less bu-
reaucratic caution and paperwork associated with a warrant, which
gives the Secretary power to enter the employer's business without
delay.2 The procurement or denial of jurisdiction pertaining to
search warrants is an entirely different issue from whether jurisdic-
tion has been granted in injunctive actions. Courts, therefore, must
be careful to avoid confusing the two issues and allowing jurisdiction
when none was intended."3

The Seventh Circuit recently rejected the reasoning of the ma-
jority in Gibson's and agreed with the dissent. In In re Establish-
ment Inspection of Gilbert & Bennett Manufacturing Co.,54 the Sev-
enth Circuit gave no specific reason for rejecting Gibson's. Instead,
the court emphasized that the jurisdictional question was raised as
an afterthought by the employer, implying that such a question was
not appropriate for the particular case.55 While Gibson's was an
injunctive action brought by the Secretary, Gilbert was a contempt
proceeding against the employer for not complying with a valid
search warrant. Shellcast held that the federal courts have juris-
diction to hear contempt hearings. Accordingly, the Fifth and Sev-
enth Circuits are in agreement on this point.57

The Fifth Circuit provided one exception to the warrant re-
quirements during the survey period. In Stephenson Enterprises,
Inc. v. Marshall,58 the employer consented to a warrantless inspec-
tion by an OSHA agent.5" After the inspection, fourteen non-serious
violations were found and citations were issued.10 The employer con-
tested the citations on the ground that the search was conducted in
violation of the fourth amendment. The Fifth Circuit refused to
vacate the citations, holding that the employer's consent precluded
a fourth amendment challenge to the search.6'

51. Id. at 1372.
52. Id.
53. Id. at 1371-72 n.3.
54. 589 F.2d 1335 (7th Cir. 1979).
55. Id. at 1344.
56. Id. at 1337.
57. Marshall v. Shellcast Corp., 592 F.2d 1369, 1372 n.7 (5th Cir. Apr. 1979).
58. 578 F.2d 1021 (5th Cir. Aug. 1978).
59. Id. at 1022.
60. Id.
61. Id. at 1024-25. In upholding the search, the court followed Lake Butler Apparel Co.

v. Secretary of Labor, 519 F.2d 84 (5th Cir. 1975), in which the court refused to consider a
fourth amendment challenge because the employer consented to the search. Id. at 1024.

1980]
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The court stated that, in determining whether consent was
given, it is necessary to consider all of the circumstances.,' Two
relevant factors were noted by the court: (1) whether the inspector
exceeded the limits of the permitted inspection; and (2) whether the
employer protested at the time of the inspection.63 The search was
upheld in the instant case, because the employer did not protest
when the inspection was initiated, and the inspection did not exceed
the limits of the employer's consent."

The permissible extent of the use of warrants in OSHA inspec-
tions is still unclear. At present, only searches made under warrant
are allowed, unless an exception to the requirement can be found. 5

In order to enforce a warrant, the Secretary can rely only on the
contempt power of the courts and the self-executing nature of the
warrant. The Fifth Circuit is presently limiting its role to safeguard-
ing the privacy rights of an employer through the determination of
probable cause at the warrant proceeding.

C. The Definition of "Willful"

The extent of the penalty imposed for a violation of the Act is
based upon the degree of culpability exhibited by the employer. 6

62. Id.
63. Id. The court defined the phrase "plain, obvious view" to mean that the inspector

did not exceed the scope of the employer's consent. Id. at 1024 n.2.
64. Id. at 1024.
65. Some of the exceptions recognized by courts were: (1) regulated and licensed busi-

nesses that have long been subject to close supervision and inspection; (2) consent; (3) items
observable by the public are observable by the inspector; and (4) emergency situations.
Marshall v. Barlow's, 436 U.S. 307, 313-14, 316 (1978).

66. 29 U.S.C. § 666(a)-(c) (1976). There are three different degrees of culpability: will-
ful, serious and non-serious. The statute provides that:

(a) Any employer who willfully and repeatedly violates the requirements of
section 5 of this Act, any standard, rule, or order promulgated pursuant to section
6 of this Act, or regulations prescribed pursuant to this Act may be assessed a civil
penalty of not more than $10,000 for each violation.

(b) Any employer who has received a citation for a serious violation of the
requirements of section 5 of this Act, of any standard, rule, or order promulgated
pursuant to section 6 of this Act, or of any regulations prescribed pursuant to this
Act shall be assessed a civil penalty of up to $1,000 for each such violation.

(c) Any employer who has received a citation for a violation of the require-
ments of section 5 of this Act, of any standard, rule, or order promulgated pursuant
to section 6 of this Act, or of regulations prescribed pursuant to this Act, and such
violation is specifically determined not to be of a serious nature, may be assessed a

civil penalty up to $1,000 for each such violation.
In addition to willful, serious, and non-serious violations, an employer can be issued a citation
for a de minimis violation. De minimis violations have no direct or immediate effect on the
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One standard of culpability, willfulness, is not defined in the Act.67

During the survey period, the Fifth Circuit followed the majority of
circuits in defining acts that constitute a willful violation. Georgia
Electric Co. v. Marshall"5 involved the violation of an OSHA regula-
tion that prohibited work near electrical transmission lines until the
lines had been de-energized or insulated. On July 14, 1974, one of
Georgia Electric's employees was electrocuted when a steel light
pole was accidentally lowered onto an electrical line.70 All of the men
on the crew were inexperienced part time employees.

The crew was instructed to begin setting light poles at the far
end of the project, away from the power lines.7 ' It was company
policy to skip any poles near live wires until the lines could be de-
energized,7" and the determination of whether it was safe to proceed
was left to the judgment of the crew.13 Most crews used the length
of the light pole's crossarm as the measure of distance necessary
before the pole was too close to the wires.7"

Contrary to instructions, the crew began to set a pole near the
power lines.7" At no time was any effort made to de-energize or
insulate the wires.7" While the crew was setting the pole in place,
the foreman drove past and observed that the pole was very close
to the wires.77 The foreman made no attempt to stop the work,
because he felt that the crew had adequately checked the distance

employees' health or safety, so no penalty is assessed when a breach occurs. 29 U.S.C. § 658(a)
(1976) and 29 C.F.R. § 1903.14 (1978). Section 5 is in reference to 29 U.S.C. § 654 (1976) and
section 6 is in reference to 29 U.S.C. § 655 (1976).

67. 29 U.S.C. § 666(j) (1976) provides that a serious violation exists if "there is a

substantial probability that death or serious physical harm could result from a condition
which exists . . . unless the employer did not, and could not with the exercise of reasonable
diligence, know of the presence of the violation." 29 U.S.C. § 658 (a) (1976) requires that a
de minimus violation "have no direct or immediate relationship to safety or health." Al-
though there is no specific section that defines a non-serious violation, under the hierarchy
of penalties that are assessed, a non-serious violation is one that is between a serious and a
de minimus violation.

68. 595 F.2d 309 (5th Cir. May 1979).
69. Id. at 312. See 29 C.F.R. § 1926.550(a)(15) (1976).
70. Georgia Elec. Co. v. Marshall, 595 F.2d 309, 317 (5th Cir. May 1979).
71. Id. at 313.
72. Id. at 314.
73. Id. at 314-16. The employees were never given specific instructions in this regard.

Id. at 313.
74. Id. at 314.
75. Id. at 316.
76. Id.
77. Id.
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from the lines.7 As the work progressed, the pole rotated causing the
crossarm to touch one of the wires. 79 The inexperienced boom opera-
tor lowered the pole, electrocuting one of the crewmen. 0 None of the
crewmen knew about the applicable OSHA regulation .8 On several
occasions, however, the company had been informed of the regula-
tion, and the foreman had been told several times to avoid working
at the location where the accident occurred." As a result of the
accident, Georgia Electric was cited for willful violation of the Act.

The circuits have followed two routes in defining the term
"willful." A majority of circuits have held that the following defini-
tion is appropriate: "willful means an act done voluntarily, with
either an intentional disregard of, or plain indifference to OSHA
regulations." 3 Only the Third Circuit has adopted a different defi-
nition. In the Third Circuit's view, there must be a showing of a
"bad purpose" on the employer's behalf before a willful violation
can be found.'"

The Fifth Circuit held that the definition applied by the major-
ity of the courts was proper. In addition, the court stated that the
distinction between "willful" and "serious" violations would be
maintained.8 Before a willful violation is found, the Secretary must
show that the employer intentionally committed an act that is in
violation of the regulations. All that is necessary to prove a serious
violation, however, is a "substantial probability" that an act could
cause death or serious injury-intent is irrelevant.8 6 The court deter-
mined that a contrary definition would unduly restrict the imposi-

78. Id. at 316-17.
79. Id. at 317.
80. Id.
81. Id. at 316.
82. Id. at 314-15. Earlier in the year, the company had been cited for violations similar

to those issued in Georgia Electric. During the investigation of the earlier accidents, OSHA
inspectors had given the company a copy of the regulation. As part of the contract, the
company was to follow all applicable federal, state and local laws pertaining to safety. Moreo-
ver, section 1926.550(a) was discussed twice in a manual given to the company. Id. at 313,
313 n.5.

83. Id. at 317. The Fifth Circuit cites cases in the First, Fourth and Eighth Circuits.
Id. at 317-18.

84. Id. at 317. See, Frank Ivy, Jr., Inc. v. OSHRC, 518 F.2d. 1200 (3d Cir. 1975), aff'd,
519 F.2d 1215 (en banc) (3rd Cir. 1975), affirmed on other grounds sub nom. Atlas Roofing
Co. v. OSHRC, 430 U.S. 442 (1977).

85. Georgia Elec. Co. v. Marshall, 595 F.2d 309, 319 (5th Cir. May 1979).
86. Id. at 318.

[Vol. 11:499
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tion of severe penalties and stifle the effectiveness of the Act."
The court upheld the penalty assessed against Georgia Electric,

finding that the methods used by the company to inform its employ-
ees of safety regulations established an intentional disregard to fol-
low the Act." While the "common sense" policy would adequately
protect experienced personnel, inexperienced employees did not
possess sufficient job familiarity to properly safeguard them from
danger.89 A purposeful indifference to general safety considerations
can be used to find the willful violation of an OSHA standard. 0

The court noted two possible defenses to a willful violation
charge: (1) ignorance; and (2) employee misconduct. Ignorance is
not a proper defense when the employer takes no action to follow
the known regulations." Before the defense can be raised, the em-
ployer must make an effort to conform to the regulations and take
steps to inform subordinates of the applicable rules.92 Georgia Elec-
tric failed to make even a superficial attempt to conform to the
regulations. 3 By neglecting to set limits on how close the pole could
be to the energized wire, the company ignored its known OSHA
duties.

An employer can raise the "employee misconduct" defense
whenever an employee commits an unforeseeable act in direct viola-
tion of company policy. 4 In Georgia Electric, the foreman did not
disobey any of the company's policies. Rather, he was following the
"common sense" approach adopted by the company. 5 Because
Georgia Electric failed to set any specific rules, there was no policy
that the employees could individually violate."

87. Id. at 319.
88. Id. at 319-20.
89. Id. at 320.
90. Id.
91. Id.
92. Id.
93. Id.
94. Home Plumbing and Heating Co. v. OSHRC, 528 F.2d 564 (5th Cir. 1976). Because

an employer is not an insurer of employee compliance and no duty can be imposed if the
requirements cannot be achieved, there is no duty imposed if the employee acts without the
employer's consent and against the employer's instructions. If the act was unforeseeable and
implausible, no liability will be imposed on the employer. Id. at 570-71.

95. Georgia Elec. Co. v. Marshall, 595 F.2d 309, 320 (5th Cir. May 1979).
96. Id.

19801
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II. FAIR LABOR STANDARDS ACT

A major part of the Fair Labor Standards Act (FLSA) is the
Equal Pay Act (EPA). 7 The purpose of the EPA is to assure ade-
quate compensation for employees.' 8 As originally enacted, the EPA
did not apply to state and local governments. In 1966, the Act's
coverage was extended to state and local hospitals, schools, finan-
cial institutions, and public transit systems. The Act was amended
in 1974 to apply to essentially all public employees except elected
officials and their staffs." In 1976, the Supreme Court held uncon-
stitutional the minimum wage provisions of the FLSA in National
League of Cities v. Usery. '0 Since then, several attempts have been
made to apply the Court's holding in National League to the EPA. 0,
The Fifth Circuit upheld the EPA in Pearce v. Wichita County12 as
a valid congressional enactment under the commerce clause.

Mrs. Pearce was an employee of Wichita General Hospital in
Wichita Falls, Texas, from 1963 until March 3, 1975, when she was
discharged.' During her employment, she held jobs ranging from
part time credit clerk to credit manager.' 0 ' While she was a full time
credit clerk, the credit manager, Mr. Alvah Conner, received a sal-
ary of $750 per month for half days during the period from 1968 to
1975.105 Mr. Conner's predecessor, Mr. Norman Marquart, credit
manager from 1966 to 1968, received a salary of $525 per month. 06

When Mrs. Pearce became credit manager, her starting salary was
$385 per month.'10 By the time she was discharged, Mrs. Pearce
earned $540 per month.'0 ' The person who replaced her, Mr. Nelson
Buddy, received a starting salary of $850 per month, which had
increased to $1,100 per month by October 1976.10 Mrs. Pearce
brought an action under the EPA."0 At trial, the jury awarded Mrs.

97. 29 U.S.C. § 206(d).
98. Id. at § 206(d)(1).
99. Pearce v. Wichita County, 590 F.2d 128, 131 n.2 (5th Cir. Feb. 1979).
100. 426 U.S. 833 (1976).
101. Pearce v. Wichita County, 590 F.2d 128, 132 n.5 (5th Cir. Feb. 1979).
102. 590 F.2d 128 (5th Cir. Feb. 1979).
103. Id. at 130.
104. Id.
105. Id.
106. Id.
107. Id.
108. Id.
109. Id.
110. Id.
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Pearce $7,460 in damages.'
Two different constitutional provisions have been cited in up-

holding the EPA: (1) section 5 of the fourteenth amendment; and
(2) the commerce clause."' Under the fourteenth amendment ap-
proach, the EPA is held constitutional because the amendment pro-
hibts sex discrimination by employers through Title VII of the Civil
Rights Act of 1964, and Congress can enforce the prohibition with-
out affecting state sovereignty." 3 Under the second approach, the
argument is that the EPA was enacted under the commerce clause
of the Constitution. Accordingly, the statute is a valid exercise of
congressional power if it does not violate any of the principles ex-
pressed in National League."'

The Fifth Circuit upheld the extension of the EPA to the states
under the commerce clause approach,"5 and stated that the EPA
did not infringe upon the state's sovereignty."' The court refused to
apply National League to all EPA amendments because of the
FLSA severability clause." 7 Under this clause, the constitutionality
of each provision of the FLSA is judged independently." 8

One of the primary reasons expressed by the Supreme Court as
a basis for finding the minimum wage provisions unconstitutional

111. Id. at 131.
112. Id. at 132 n.5.
113. Comment, Applying the Equal Pay Act to State and Local Governments: The

Effect of National League of Cities v. Usery, 125 U. PA. L. REv. 665, 676-79 (1977). This
approach has been followed by the Third and Fourth Circuits.

114. Id. at 669.
115. Pearce v. Wichita County, 590 F.2d 128, 132 (5th Cir. Feb. 1979). The court found

that the states were free to establish all fundamental items of employment that left the states
their freedom to structure the delivery of its services or employer-employee relationships. Id.
Discrimination based on sex is not one of the "functions essential to the separate and indepen-
dent existence of the states." Accordingly, the reasons for invalidating the minimum wage
requirements found in National League did not apply to EPA. Id. at 132. The court did not
consider whether section 5 of the fourteenth amendment would make EPA constitutional
under the commerce clause. Id. at 132 n.5.

116. Id. at 132.
117. Id. at 131-32. The holding of National League is narrow. The Court did not pre-

clude Congress from affirmatively legislating wages of state employees; rather the Court held
that "the Tenth Amendment prohibited the Congress from exercising such commerce clause
power" (minimum wage requirements) (emphasis added). Id. The Court upheld Congress'
power to regulate state and local employees by reaffirming Fry v. United States, 421 U.S.
542 (1975). See also Marshall v. City of Sheboygan, 577 F.2d 1 (7th Cir. 1978), which upheld
EPA under the commerce clause.

118. Pearce v. Wichita County, 590 F.2d 128, 131 (5th Cir. Feb. 1979). The severability
clause has also been employed under the fourteenth amendment analysis. Usery v. Allegheny
County Institution Dist., 544 F.2d 148, 155-56 (3rd Cir. 1976). See 29 U.S.C. § 219 (1976).
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was that the provisions required the states to either reduce services
or increase revenues to meet the increased costs generated by a
minimum wage."' Under the EPA, an employer cannot lower an
employee's wage in order to comply with the Act.2 0 While some
commentators have stated that the EPA places the states in the
same position as under the minimum wage provisions, 2' the Fifth
Circuit disagreed.'

The ability to establish wage scales is a function essential to the
independent and separate existence of the states, but the ability to
discriminate against women in those wage scales is not an essential
function.2 3 The states are free to set all necessary terms of employ-
ment and the salary that accompanies the job; however, the states
cannot adjust the wage scales based upon sex.2 4 Any type of in-
creased cost encountered by the states because the present wage
rates cannot be lowered is minimal in comparison to the costs cre-
ated by the minimum wage provision.'

In order to comply with the EPA, the states are not forced to
reduce services or increase taxes. States can simply adjust their
present wage structures so that the number of people needed to
carry, out the required services are hired and paid within the present
revenue guidelines. If reducing wages is required, the states can
reduce wages of employees whose present wages do not violate the
EPA. Once the EPA is satisfied, the states can arrange their wage
structures in order to meet public demand. Under the minimum
wage provisions, the states were forced to pay their employees a
certain wage, but under EPA the states are free to set wages. 2"

III. CONCLUSION

During the survey period, the Fifth Circuit examined several
important aspects of the Occupational Safety and Health Act and
the Fair Labor Standards Act. In the most significant case decided
during the term, the court took an active role in limiting OSHA's
ability to act with unbridled discretion. By requiring the agency to

119. Comment, supra note 113, at 671-72.
120. Id. at 671 See 29 U.S.C. § 206(d)(1) (1976).
121. Comment, supra note 119, at 671.
122. Pearce v. Wichita County, 590 F.2d 128, 132 n.5 (5th Cir. Feb. 1979).
123. Id.
124. Id.
125. Marshall v. City of Sheboygan, 577 F.2d 1, 6 n.18 (7th Cir. 1978).
126. Pearce v. Wichita County, 590 F.2d 128, 132 (5th Cir. Feb. 1979).
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make a cost-benefit analysis prior to the enactment of new stan-
dards, the court emphasized the necessity for OSHA to function
efficiently. The Supreme Court will shortly review the propriety of
the Fifth Circuit's approach.

Robert E. Barnhill, III




