
Labor Law-National Labor Relations Board-The National
Labor Relations Act Does Not Authorize the National Labor
Relations Board to Exercise Jurisdiction Over Lay Teachers in
Parochial Schools. NLRB v. Catholic Bishop of Chicago, 440 U.S.
490 (1979).

In 1974 and 1975, unions interested in representing lay teachers
at certain high schools operated by the Catholic Bishop of Chicago
and other high schools operated by the Diocese of Fort Wayne-South
Bend, Inc., filed representation petitions with the National Labor
Relations Board.' The schools operated by the Catholic Bishop of
Chicago limited their admissions to students who were recom-
mended by their parish priests and who possessed "a potential for
the priesthood or for Christian leadership." 2 These schools com-
bined special religious instruction not offered in other Catholic sec-
ondary schools with the same college preparatory curriculum as
public secondary schools.3 The five high schools operated by the
Diocese of Fort Wayne-South Bend did not require any special rec-
ommendation as a prerequisite for admission.' Instead, they sought
to provide "a traditional secular education but oriented to the ten-
ets of the Roman Catholic faith." 5

In the representation hearings conducted in 1975, the employ-
ers contended that the Board should decline jurisdiction under its
own criteria, and that in any event the first amendment prohibited
the Board's taking jurisdiction over these schools.' Because it found
that neither group of schools fell within the category of "completely
religious" institutions, the Board ordered representation elections.'
Following the elections, the prevailing unions were certified by the
Board as the exclusive representatives of the lay faculties involved.8

Despite the Board's certification order, the schools refused to bar-

1. NLRB v. Catholic Bishop of Chicago, 440 U.S. 490, 493 (1979).
2. Id. at 492.
3. Id. The students also participated in extracurricular activities, which included both

secular and religious events. The schools were recognized by the state and accredited by a
regional educational organization.

4. Id. at 492-93.
5. Id. at 493. These schools were also certified by the state.
6. Catholic Bishop of Chicago v. NLRB, 559 F.2d 1112, 1114 (7th Cir. 1977). The Board

rejected the jurisdictional arguments on the basis of its decision in Roman Catholic Arch-
diocese of Baltimore, 216 N.L.R.B. 249 (1975). In that decision the Board explained that its
policy was to decline jurisdiction over religiously sponsored organizations "only when they
are completely religious, not just religiously associated." Id. at 250.

7. The Catholic Bishop of Chicago, 220 N.L.R.B. 359 (1975).
8. 559 F.2d 1112, 1114 (7th Cir. 1977).
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gain with the unions in order to obtain judicial review of the repre-
sentation decisions.' The unions filed unfair labor practice com-
plaints with the Board."0 The Board concluded that the schools had
violated the National Labor Relations Act and ordered them to
cease their unfair labor practices and to bargain collectively with
the unions."

The schools challenged the Board's orders in petitions to the
Court of Appeals for the Seventh Circuit, which denied enforcement
of the Board's orders." The Supreme Court, by a five to four margin,
affirmed the Seventh Circuit."3 The Court held that the National
Labor Relations Act does not authorize the National Labor Rela-
tions Board to exercise jurisdiction over lay teachers in parochial
schools.4

The Supreme Court, in NLRB v. Catholic Bishop of Chicago, 15

examined the decisions of the National Labor Relations Board re-
garding the Board's jurisdiction over teachers in religious schools.
The Court stated that the Board had recognized that its assertion
of jurisdiction over teachers in religious schools constituted an in-
trusion into the affairs of church-operated schools." The Court ex-
plained that it had previously recognized constitutional limitations
on the Board's actions," but reasoned that it would not be required
to decide whether the Board's jurisdiction was constitutionally per-
missible under the first amendment unless it first determined that

9. Id.
10. 440 U.S. 490, 494 (1979). Specifically, the unions alleged violations of sections

8(a)(1) and (5) of the National Labor Relations Act, 29 U.S.C. §§ 158(a)(1) and (5) (1976):
It shall be an unfair labor practice for an employer-(1) to interfere with, restrain,
or coerce employees in the exercise of the rights guaranteed in section 157 of this
title; (5) to refuse to bargain collectively with the representatives of his employees,
subject to the provisions of section 159(a) of this title.
11. 440 U.S. 490, 494 (1979), citing The Catholic Bishop of Chicago, 224 N.L.R.B. 1221

(1976); and Diocese of Fort Wayne-South Bend, Inc., 224 N.L.R.B. 1226 (1976).
12. 559 F.2d 1112 (7th Cir. 1977). The Court of Appeals ruled that the Board's discretion

had not been properly exercised because the distinction between "completely religious" and
"merely religiously associated" failed to provide a workable standard for the exercise of
discretion. Id. at 1118. In anticipation of a possible extension of the Board's jurisdiction to
all church-operated schools, the court examined whether the Board could exercise that juris-
diction consistently with constitutional limitations. Id. The Court concluded that the free
exercise clause and the establishment clause of the first amendment foreclosed the Board's
jurisdiction. Id. at 1131.

13. 440 U.S. 490, 507 (1979).
14. Id.
15. 440 U.S. 490 (1979).
16. Id. at 499.
17, Id.
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the National Labor Relations Act granted the disputed jurisdiction
to the Board.' 8 Thus, the Court stated that the initial issue before
it was whether Congress intended the Board to have jurisdiction
over teachers in church-operated schools. 9

The Court reviewed its prior decisions in the labor relations
area, particularly McCulloch v. Sociedad Nacional de Marineros de
Honduras. 20 McCulloch established the test to be employed in cases
in which the Board's exercise of jurisdiction raises serious public
questions: "[T]here must be present the affirmative intention of
the Congress clearly expressed" to sanction the exercise of jurisdic-
tion by the Board when such questions arise.' The Court reasoned,
therefore, that it was first necessary to determine whether the
Board's exercise of jurisdiction would raise serious constitutional
questions.2 The Court concluded that if such issues were present in
the area of parochial schools, it would be necessary to identify "the
affirmative intention of the Congress clearly expressed" to allow the
Board to exercise jurisdiction under the National Labor Relations
Act.23

The Court examined recent cases in the area of first amend-
ment restrictions upon government interaction with parochial
schools to determine whether constitutional questions would be
raised by the assertion of the Board's jurisdiction in this area.2 ' The
Court stated that it was only necessary to inquire whether there was
a significant risk that first amendment rights would be infringed, 25

and concluded that serious conflicts and first amendment questions
would inevitably result from the Board's exercise of jurisdiction over

18. Id. at 500.
19. Id.
20. 372 U.S. 10 (1963).
21. Id. at 17, 22.
22. 440 U.S. 490, 501 (1979).
23. Id.
24. Id. The Court reviewed Lemon v. Kurtzman, 403 U.S. 602 (1971); Meek v. Pitten-

ger, 421 U.S. 349 (1975); and Wolman v. Walter, 433 U.S. 229 (1977). A review of these cases
reminded the Court that it had previously recognized "the critical and unique role of the
teacher in fulfilling the mission of a church-operated school." 440 U.S. at 501. The Court
reiterated its finding in Lemon v. Kurtzman, 403 U.S. 602 (1971) that "[tihe key role played
by teachers in such a school system has been the predicate for our conclusions that govern-
mental aid channeled through teachers creates an impermissible risk of excessive governmen-
tal entanglement in the affairs of the church-operated schools." 440 U.S. at 501. The Court
responded to the Board's assertions that it could avoid excessive entanglements since it would
resolve only factual issues in its inquiries into teacher-school relations by stating that there
was no need to presently decide whether the entanglements were excessive. Id.

25. 440 U.S. at 502.
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teachers in church-operated schools.26

The Court next turned its attention to the National Labor Rela-
tions Act. After finding no "clear expression of an affirmative inten-
tion of Congress" that teachers in parochial schools should be in-
cluded within the Board's jurisdiction within the Act itself, the
Court examined the Act's legislative history and concluded that
Congress had never contemplated that the Board would require
parochial schools to grant recognition to unions as bargaining
agents for their teachers.28 The Court distinguished Associated
Press v. NLRB,2 9 upon which the Board relied heavily, stating that
the first amendment claims made in Associated Press had no basis
in the facts of that case, whereas similar issues raised in Catholic
Bishop were supported by the record. 30 The Court concluded that
"in the absence of a clear expression of Congress' intent" to include
teachers in church-operated schools within the jurisdiction of the
Board, it would not construe the National Labor Relations Act in
such a manner as to raise "difficult and sensitive questions arising
out of the guarantees of the First Amendment Religion Clauses." 3'

Justice Brennan dissented.3 2 He agreed that constitutional
questions were presented in Catholic Bishop, but stated that the
majority's avoidance of those issues was based upon both the appli-
cation of the wrong canon of statutory construction and a misinter-
pretation of the Act's legislative history.3 3 The dissent found the
"clear expression of an affirmative intention of Congress" test used
by the majority to be inconsistent with the Court's prior practice of
construing statutes to avoid unnecessary constitutional decisions.34

Further, Justice Brennan argued that explicit expressions of con,-

26. Id. at 504. The Court stated that "the very process of inquiry," alone, might
"impinge on rights guaranteed by the Religion Clauses." Id. at 502.

27. Id. at 504. The Court found that there had been no consideration given by Congress
to parochial schools when the Act had originally been passed in 1935. Id. Review of the
amendments to the Act in 1947 and 1974, which first added and then deleted an exemption
from the Board's jurisdiction for nonprofit hospitals, provided the Court with no indication
of whether Congress ever considered the Act to encompass parochial schools. Id. at 505-06.

28. Id. at 506.
29. 301 U.S. 103 (1937). In Associated Press, the Court upheld an assertion of jurisdic-

tion by the Board, over a dispute between the news-gathering service and one of its editorial
employees, against a challenge that such an action violated petitioner's rights under the free
press clause of the first amendment.

30. 440 U.S. 490, 507 (1979).
31. Id.
32. Justices White, Marshall, and Blackmun joined in the dissent.
33. 440 U.S. at 508-09.
34. Id. at 509.
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gressional intent were rarely present in such broadly inclusive stat-
utes. He stated that the "settled canon for construing statutes
wherein constitutional questions may lurk" was significantly differ-
ent from that stated by the majority.35 In rejecting the "affirmative
intent" test of the majority, Justice Brennan set forth what he be-
lieved to be the correct test:

When the validity of an act of the Congress is drawn in ques-
tion, and even if a serious doubt of constitutionality is raised, it is
a cardinal principle that this Court will first ascertain whether a
construction of the statute is fairly possible by which the question
may be avoided .3

The dissent viewed the majority's interpretation of the Act as not
being "fairly possible. '37 After examining the legislative history of
the Act, Justice Brennan concluded that it was intended to cover
all employers involved in interstate commerce unless expressly ex-
cluded.3 He stated that previous decisions of the Court had consis-
tently held that the Board's jurisdiction was as broad as the congres-
sional power under the commerce clause.3 9

Justice Brennan was particularly critical of the majority's ina-
bility to satisfactorily distinguish Associated Press." He viewed the
claim made in Associated Press, that application of the Act to edi-
torial employees of a nonprofit news-gathering organization violated
the first amendment, as "precisely parallel to that made here.""
The dissent concluded that the proper route for the Court necessar-
ily led to a determination of the constitutional issues presented.'"

An analysis of Catholic Bishop must begin with the National
Labor Relations Act.'3 The Wagner Act of 1935"4 provided the basis
for the present National Labor Relations Act. Section 2(2) of the

35. Id. at 510-11.
36. Id. at 510, quoting International Ass'n of Machinists v. Street, 367 U.S. 740, 749

(1961).
37. 440 U.S. at 511.
38. Id. at 516. The dissent concluded that Congress had intended to include, rather than

exclude, lay teachers in church-operated schools. Id. at 517.
39. Id. at 516, citing NLRB v. Fainblatt, 306 U.S. 601 (1939); Polish Nat'l Alliance v.

NLRB, 322 U.S. 643 (1944); Guss v. Utah Labor Relations Bd., 353 U.S. 1 (1957); and NLRB
v. Reliance Fuel Oil Corp., 371 U.S. 224 (1963).

40. 440 U.S. at 516-17.
41. Id.
42. Id. at 518.
43. 29 U.S.C. §§ 151-169 (1976).
44. National Labor Relations Act of 1935, Pub. L. No. 74-198, 49 Stat. 449 (1935).
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Wagner Act defined the term "employer" to include:

any person acting in the interest of an employer, directly or indi-
rectly, but shall not include the United States, or any State or
political subdivision thereof, or any person subject to the Railway
Labor Act, as amended from time to time, or any labor orgariiza-
tion (other than when acting as an employer), or anyone acting in
the capacity of officer or agent of such labor organization.'

No explicit exemption existed for either church-operated schools or
other nonprofit organizations, even when religiously associated, and
the Board's early interpretations of the Act did not recognize any
such exemption." The Board also rejected an implied exemption for
other nonprofit employers.' 7

Congress has twice amended the Act's definition of
"employer." In 1947, the Hartley bill, as passed by the House, at-
tempted to amend the definition of "employer" to exempt "any
corporation, community chest, fund, or foundation organized and
operated exclusively for religious, charitable, scientific, literary, or
educational purposes. . . ."'I The Senate, however, proposed a ex-
emption limited to nonprofit hospitals." The version of the bill re-
ported by. the ensuing conference committee and passed into law
contained only the exemption proposed by the Senate.50 The Board
interpreted this exemption as excluding only nonprofit hospitals
from its jurisdiction." This exemption was repealed in 1974.52 An
attempt to retain an exemption for nonprofit hospitals operated by
religious groups was rejected by the Senate in the same session.53 In
opposing the proposed exemption for religiously affiliated hospitals,
Senator Cranston explained that "... such an exception for reli-

45. Id. at § 2(2) (emphasis added).
46. See, e.g., Christian Bd. of Publication, 13 N.L.R.B. 534 (1939); American Medical

Ass'n, 39 N.L.R.B. 385 (1942); Central Dispensary & Emergency Hosp., 44 N.L.R.B. 533
(1942).

47. Central Dispensary & Emergency Hosp., 44 N.L.R.B. 533 (1942). The Supreme
Court upheld these interpretations by the Board. See, e.g., Polish Nat'l Alliance v. NLRB,
322 U.S. 643 (1944); Associated Press v. NLRB, 301 U.S. 103 (1937).

48. H.R. 3020, 80th Cong., 1st Sess. § 2(2) (1947) (emphasis added).
49. S. 1126, 80th Cong., 1st Sess. § 2(2) (1947).
50. Labor Management Relations Act of 1947, Pub. L. No. 80-101, 61 Stat. 136 (1947).
51. See, e.g., Sunday School Bd. of the S. Baptist Convention, 92 N.L.R.B. 801 (1950);

Trustees of Columbia Univ., 97 N.L.R.B. 424 (1951); and Cornell Univ., 183 N.L.R.B. 329
(1970).

52. Labor Management Relations Act of 1974, Pub. L. No. 93-360, 88 Stat. 395 (1974).
53. 120 CONG. REC. 12950 (1974).

[Vol. 11:679



LABOR LAW

giously affiliated hospitals would seriously erode the existing na-
tional policy which holds religiously affiliated institutions generally
such as proprietary nursing homes, residential communities, and
educational facilities to the same standards as their nonsectarian
counterparts. ""' The National Labor Relations Act, as it stands
today, includes essentially only those exemptions that were in-
cluded in the Wagner Act.15

In several cases, the Supreme Court has been called upon to
determine whether the Board's exercise of jurisdiction in a given
area violated the Constitution. The Court has consistently held the
Board's jurisdiction to be as fully broad as the congressional power
to regulate commerce. 5 In NLRB v. Fainblatt,7 the Court held that
an employer, although not engaged in interstate commerce, was
subject to the National Labor Relations Act because any labor dis-
putes involving the employer would have necessarily resulted in
cessation of the movement of products in interstate commerce. 8 In
Polish National Alliance v. NLRB, 5 the Court held that the Act
applied to a nonprofit fraternal organization engaged in minimal
interstate commerce. In both Guss v. Utah Labor Relations Board"'
and NLRB v. Reliance Fuel Oil Corp., 2 the Court held that the Act
applied to employers whose businesses, although predominantly
local in character, affected interstate commerce.63 All of these cases,
however, dealt primarily with challenges to the Board's jurisdiction
based upon assertions that the activities in question were not within
the scope of Congress' power under the commerce clause.

In only one case prior to Catholic Bishop did the Court address

54. Id. at 12957 (emphasis added).
55. 29 U.S.C. § 152(2) (1976) defines the term "employer" to include:
any person acting as an agent of an employer, directly or indirectly, but shall not
include the United States or any wholly owned Government corporation, or any
Federal Reserve Bank, or any State or political subdivision thereof, or any person
subject to the Railway Labor Act, as amended from time to time, or any labor
organization (other than when acting as an employer), or anyone acting in the
capacity of officer or agent of such labor organization.

56. See, e.g., NLRB v. Reliance Fuel Oil Corp., 371 U.S. 224 (1963); Guss v. Utah Labor
Relations Bd., 353 U.S. 1 (1957); Polish Nat'l Alliance v. NLRB, 322 U.S. 643 (1944); and
NLRB v. Fainblatt, 306 U.S. 601 (1939).

57. 306 U.S. 601 (1939).
58. Id. at 607.
59. 322 U.S. 643 (1944).
60. Id. at 647-48.
61. 353 U.S. 1 (1957).
62. 371 U.S. 224 (1963).
63. 371 U.S. 224, 226 (1963); 353 U.S. 1, 3 (1957).
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a challenge to the Board's jurisdiction based upon an alleged viola-
tion of the first amendment. In Associated Press v. NLRB, 61 an
editorial employee of a nonprofit news-gathering service was dis-
missed, ostensibly for failing to perform his duties " 'on a basis for
which he has shown capability.'"" The Board found that the real
reasons for the employee's dismissal were his Guild activity and his
agitation for collective bargaining." The employer challenged the
Board's exercise of jurisdiction on the ground that it would not be
free to furnish unbiased and impartial news reports unless it was
equally free to determine for itself the partiality or bias of its edi-
torial employees. 7 The Court refused to address this challenge be-
cause the employer had not asserted in the case at hand that bias
or partiality was the reason for the discharge of the employee. 8 The
Court stated that the Associated Press was not prohibited fiom
dismissing editorial employees for activities other than those pro-
tected by the National Labor Relations Act. 9 In Associated Press,
the Court simply refused to deal with a case upon the basis of
"nonexistent and assumed circumstances."70

In several cases the Court has refused to grant the Board juris-
diction over foreign seamen." In McCulloch v. Sociedad Nacional
de Marineros de Honduras,"7 the Board attempted to exercise juris-
diction over alien seamen employed on foreign flagships that were
owned by an American corporation. The Court found the Board's
assertion of jurisdiction to be in direct conflict with both interna-
tional law7" and a provision in a treaty between the United States
and Honduras. The Court was mindful of Chief Justice Marshall's
warning in The Charming Betsy75 that "an act of congress ought

64. 301 U.S. 103 (1937).
65. Id. at 131.
66. Id. at 132.
67. Id. at 131.
68. Id. at 132.
69. Id.
70. Id.
71. See McCulloch v. Sociedad Nacional de Marineros de Honduras, 372 U.S. 10 (1963);

Incres S.S. Co. v. International Maritime Workers Union, 372 U.S. 24 (1963); see also Benz
v. Compania Naviera Hidalgo, 353 U.S. 138 (1957).

72. 372 U.S. 10 (1963).
73. Id. at 21. "[Tihe well-established rule of international law [is] that the law of the

flag state ordinarily governs the internal affairs of a ship." Id.
74. Id., citing Treaty of Friendship, Commerce and Consular Rights between the

United States of America and the Republic of Honduras, Dec. 7, 1927, art. X, 45 Stat. 2618
(1927).

75. 6 U.S. (2 Cranch) 64 (1804).
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never to be construed to violate the law of nations, if any other
possible construction remains . ',76 The McCulloch Court re-
viewed the legislative history of the National Labor Relations Act,
but failed to find any "affirmative intention of the Congress clearly
expressed"" that the Act should apply to alien seamen employed on
foreign-flag vessels. 8 Thus, the Court concluded that Congress had
not intended the Act to apply to such persons."

Ordinarily, the Court has not demanded so explicit a statement
of congressional intent before construing a statute in a manner that
requires the determination of constitutional issues. A leading case
in point is International Association of Machinists v. Street.80 In
Street, dissident union members challenged a provision of the Rail-
way Labor Act that required the payment of dues by all union
members. The dissidents alleged that such a requirement violated
their first amendment rights because portions of their dues were
used by the union to support political causes that they opposed. The
Street Court stated that the canon of construction to be used when-
ever constitutional questions may be raised was "'whether a con-
struction of the statute is fairly possible by which the question may
be avoided.' "s The Court reviewed the legislative history of the act
to determine whether such a construction was "'fairly possible.' "82
Although the Court determined that Congress had expressed con-
cern over the ability of unions to support themselves, it found no
evidence to support the view that Congress ever intended the Act
to provide unions with a means of forcing employees to support
political causes which they opposed." It stated that certain provi-
sions of the Act were designed to protect the right of employees to

76. Id. at 118.
77. 372 U.S. 10, 22 (1963). The "affirmative intention" test was first employed by the

Court in a labor context in Benz v. Compania Naviera Hidalgo, 353 U.S. 138 (1957). In Benz,
the Court held that the Labor Management Relations Act of 1947 did not extend the jurisdic-
tion of United States District Courts to disputes arising between foreign seamen and their
foreign ships. In Benz, as in McCulloch, any attempt by the United States to assert jurisdic-
tion over the foreign seamen and their labor disputes would have violated the established rule
of international law quoted in note 73. In Benz, the Court demanded a showing of a clear
intention of Congress to countermand a principle of international law before it would allow
jurisdiction under the Act. Id. at 147.

78. 372 U.S. at 20.
79. Id.
80. 367 U.S. 740 (1961).
81. Id. at 749 (emphasis added).
82. Id.
83. Id. at 764.
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dissent.8 ' The Street Court reasoned that the Act's legislative his-
tory supported the view that the Act had not been intended to
permit the expenditure of the dissidents' dues in ways they found
politically objectionable." The Court, therefore, found that an inter-
pretation of the Act that avoided the determination of first amend-
ment questions was not only "fairly possible," but "entirely reason-
able" as well. 8

The basic conflict between the majority and the dissent in
NLRB v. Catholic Bishop of Chicago7 concerned the test to be
applied in determining whether the constitutional issues presented
could be avoided. Understanding the reasons for this conflict is the
key to understanding the importance of Catholic Bishop. The ma-
jority began its analysis of the relevant case law with a reference to
Chief Justice Marshall's alleged admonition that "an Act of Con-
gress ought not to be construed to violate the Constitution if any
other possible construction remains available." 1 What Chief Justice
Marshall actually warned, however, was that "an act of congress
ought never to be construed to violate the law of nations, if any other
possible construction remains." 8 The difference between these two
statements is crucial. The majority relied upon McCulloch v. Socie-
dad Nacional de Marineros de Honduras" for the "affirmative in-
tention, clearly expressed" test. That case dealt with a conflict be-
tween an act of Congress and a well-established principle of interna-
tional law." The act of Congress involved in McCulloch was the
National Labor Relations Act. The dissent cited International Asso-
ciation of Machinists v. Street" as the source of the "fairly possible"
test. Street dealt with a possible conflict between an act of Congress
(the Railway Labor Act) and the first amendment. 3 The difference

84. Id. at 765. Specifically, the Court enumerated provisions included in the Act that
prevented the discharge of employees for nonmembership in the union when the union did
not admit black employees to membership. Id. at 765.

85. Id. at 750.
86. Id.
87. 440 U.S. 490 (1979).
88. Id. at 500 (emphasis added), citing The Charming Betsy, 6 U.S. (2 Cranch) 64, 118

(1804).
89. 6 U.S. (2 Cranch) 64, 118 (1804) (emphasis added).
90. 372 U.S. 10 (1963).
91. Id. at 21; see text accompanying note 77 supra. The dissenting opinion in Catholic

Bishop viewed the majority's reliance upon McCulloch as misplaced. 440 U.S. 490, 509 n.1
(1979).

92. 367 U.S. 740 (1961).
93. See notes 84-90 supra, and accompanying text.
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between the two tests concerns the quantum of evidence of congres-
sional intent required to permit the construction of statutes in a
manner that causes the determination of difficult issues. The
McCulloch "affirmative intent, clearly expressed" test demands a
greater showing of congressional intent than does the Street "fairly
possible" test.

The main question in Catholic Bishop concerned the appropri-
ate test to be used. Although McCulloch dealt with the National
Labor Relations Act, it is clear that the Street test is more appropri-
ate because it dealt with the first amendment. The selection of the
McCulloch test by the majority in Catholic Bishop unquestionably
precipitated the issue-avoiding interpretation given the National
Labor Relations Act. In none of the cases cited by the majority did
the Court find an "affirmative intention of Congress, clearly ex-
pressed" 9' to be present. Indeed, the majority's unwillingness to find
such an intention in Catholic Bishop leads to the conclusion that
such an intention may be nearly impossible to establish. As noted
by the dissent, a specific amendment to the Wagner Act that would
have exempted nonprofit religious or educational institutions was
rejected in 1947. The majority, however, failed to refer specifically
to this proposed amendment. Apparently, the majority did not view
the rejection of this amendment as a clear expression of an
affirmative intention of Congress. However, as the dissent noted,
"those familiar with the legislative process know that explicit ex-
pressions of congressional intent in such broadly inclusive statutes
are not commonplace." 5 It therefore appears doubtful that the
McCulloch test will ever be satisfied with respect to the National
Labor Relations Act, absent a highly extraordinary expression of
congressional intent.

In Catholic Bishop, the majority went to great lengths to exam-
ine the potential constitutional issues raised by the Board's asser-
tion of jurisdiction over church-operated schools. The majority
noted that the Court's recent decisions in the area of governmental
aid to parochial schools" expressed the view that any action by
government that substantially involves interaction with teachers in
parochial schools creates an "impermissible risk of excessive govern-
mental entanglement in the affairs of the church-operated

94. 372 U.S. 10, 17 (1963).
95. 440 U.S. at 509.
96. See, e.g., Wolman v. Walter, 433 U.S. 229 (1977); Meek v. Pittenger, 421 U.S. 349

(1975); and Lemon v. Kurtzman, 403 U.S. 602 (1971).
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schools. '9 7 By indicating the potential for excessive entanglement,
the majority all but concluded that an impermissible entanglement
would result. Indeed, had the Court reached the merits of the consti-
tutional issues addressed by the Court of Appeals, there is little
doubt that the majority would have followed the reasoning of Chief
Justice Burger to its logical conclusion, and found that such an
excessive entanglement did exist.

Justice Holmes once wrote that the Court's doctrine of avoiding
constitutional issues "more often is invoked in aid of a conclusion
reached on other grounds than made itself the basis of deci-
sion. .. ", One might conclude that the majority in Catholic
Bishop was more concerned with the potentially excessive entangle-
ment resulting from the Board's action than with an interpretation
of the National Labor Relations Act that was consistent with the
Court's previous determinations concerning the Board's jurisdic-
tion.

The dissent in Catholic Bishop chided the majority for its fail-
ure to adequately distinguish Associated Press v. NLRB.99 In
Associated Press, the Court refused to decide first amendment
claims that it reasoned were not supported by the record before it.N
The majority in Catholic Bishop attempted to distinguish
Associated Press by simply stating that the present record provided
support for the first amendment claims therein. The dissent re-
sponded: "But this is mere assertion. The Court does not explain
why the press' First Amendment problem in Associated Press was
any less substantial than the church-supported schools' First
Amendment challenge here."' ° Indeed, without reference to the
majority's consideration of the potential constitutional issues pres-
ent in Catholic Bishop, it is difficult to distinguish Associated Press.
The potential first amendment issues raised in Associated Press
were as significant as those the Court found so burdensome in
Catholic Bishop. The record in Catholic Bishop contained only the
assertions of the school officials that collective bargaining would
hamper their ability to provide the desired educational and religious
training. Clearly, however, the same encroachment occurred when
the Board was granted jurisdiction over editorial employees of the

97. 440 U.S. at 501.
98. Ruddy v. Rossi, 248 U.S. 104, 111 (1918) (separate opinion).
99. 301 U.S. 103 (1937).
100. See text accompanying notes 64-70 supra.
101. 440 U.S. at 517 n.10.
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independent news-gathering service in Associated Press. The major-
ity in Catholic Bishop was simply unwilling or unable to state why
such a difference existed.

If the Court continues to employ the McCulloch test when ac-
tions of the Boird raise potential first amendment questions, the
Board's jurisdiction may be seriously curtailed. In no case cited by
either the majority or the dissent in Catholic Bishop did the Court
find the McCulloch test to have been satisfied. Continued applica-
tion of this test may result in the Court avoiding constitutional
issues raised by the Board's actions by simply construing the Na-
tional Labor Relations Act to deny the Board jurisdiction in any
area in which potential constitutional issues exist. This does not-,
however, appear to be the majority's intent in Catholic Bishop. The
great efforts made by the majority to note the Court's previous
holdings in the area of aid to parochial schools indicates that the
majority was more concerned with being consistent with those deci-
sions than with the decisions in which the Court broadly construed
the National Labor Relations Act. If this view is correct, it is reason-
able to presume that the Court will employ the McCulloch test only
in cases in which a finding of constitutional infirmity in a Board
action is obvious to a majority of the Court. Such a narrow interpre-
tation of Catholic Bishop would not substantially alter the broad
interpretation given the Act by the Court in prior cases. In the long
run, a narrow interpretation of Catholic Bishop should not result in
a significantly adverse impact on the Board's jurisdiction. If, how-
ever, the Court expands its use of the McCulloch test in construing
the National Labor Relations Act, a situation potentially dangerous
to the broad scope of authority granted the Board by Congress will
unquestionably result. Thus, the Court's future decisions should
attempt to limit, rather than expand, its holding in Catholic
Bishop.

Marvin McKelvey
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