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I. INTRODUCTION

Until recently, two major stumbling blocks precluded recovery
by victims of unintended injuries caused by the use of defective
products: proof of negligence or fault by and lack of privity of con-
tract with the defendant.' In a relatively short period of time, the
common law of most jurisdictions in this country has abandoned
both requirements for products liability. The purpose of this article
is to examine the development of this aspect of tort law in Texas
and some of the attendant problems.

II. HISTORY

Thirty-eight years ago, the Texas Supreme Court held a manu-
facturer of contaminated pork sausage liable to an injured consumer
without regard to privity of contract.2 The court also recognized that
damages could be awarded without proof of the defendant's negli-
gence-the cause of action maintained upon an implied warranty
based upon public policy.' This social policy, which eliminated
proof of negligence and the requirement of privity of contract, has
been extended to other defective products placed in the stream of
commerce under strict liability in tort,4 taken from the Restatement
of the Law of Torts §402A.

* This article is based on a paper delivered at the Second Legal Aspects of Agriculture
Conference in Dallas, Texas, on November 1-2, 1979, under the auspices of the Texas A & M
University College of Agriculture and The University of Texas School of Law, whose permis-
sion was obtained for this publication.

** Professor of Law, Texas Tech University; B.A., Texas A & M University, 1949; LL.B.,
University of Texas, 1956.

1. See Prosser, The Assault Upon the Citadel (Strict Liability to the Consumer), 69
YALE L.J. 1099 (1960).

2. Jacob E. Decker & Sons, Inc. v. Capps, 139 Tex. 609, 164 S.W.2d 828 (1942). See
also, Griggs Canning Co. v. Josey, 139 Tex. 623, 164 S.W.2d 835 (1942) (unwholesome canned
spinach).

3. Jacob E. Decker & Sons, Inc. v. Capps, 139 Tex. 609, 612, 164 S.W.2d 828, 829 (1942).
4. See McKisson v. Sales Affiliates, Inc. 416 S.W.2d 787, 788-89 (Tex.1967).
5. RESTATEMENT (SECOND) OF TORTS § 402A (1966) reads as follows:
Special Liability of Seller of Product for Physical Harm to User or Consumer
(1) One who sells any product in a defective condition unreasonably dangerous to
the user or consumer or to his property is subject to liability for physical harm
thereby caused to the ultimate user or consumer, or to his property, if
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III. SELLERS UNDER SECTION 402A
Section 402A applies to sellers "engaged in the business of sell-

ing such a product."' Thus to be liable under strict tort liability, a
defendant must be a seller. Manufacturers7 and retailers' have been
included as sellers for many years. The middlemen or wholesalers
were initially excluded,' but are no longer. 0 Lessors" of used prod-
ucts 2 are also deemed sellers under section 402A. Generally, with
respect to foods and food products, all sellers in the merchandising
chain can be held accountable in strict tort liability. This includes
the grower, packer, jobber, factor, and restaurant operator.', A free
sample is considered a sale if future sales are an anticipated result.'I
On the other hand, section 402A does not apply to the seller of
services rather than goods'5 or to products not introduced into the
stream of commerce.16

(a) the seller is engaged in the business of selling such a product, and
(b) it is expected to and does reach the user or consumer without sub-
stantial change in the condition in which it is sold.

(2) The rule stated in Subsection (1) applies although
(a) the seller has exercised all possible care in the preparation and sale
of his product, and
(b) the user or consumer has not bought the product from or entered
into any contractual relation with the seller.

6. But see § 402A, Comment f, which states:
The rule does not, however, apply to the occasional seller of food or other such

products who is not engaged in that activity as part of his business. Thus it does
not apply to the housewife who, on one occasion, sells to her neighbor a jar of jam
or a pound of sugar.

7. Jacob E. Decker & Sons, Inc. v. Capps, 139 Tex. 609, 164 S.W.2d 828 (1942).
8. Griggs Canning Co. v. Josey, 139 Tex. 623, 164 S.W.2d 835 (1942).
9. Bowman Biscuit Co. v. Hines, 151 Tex. 370, 251 S.W.2d 153 (1952).
10. McKisson v. Sales Affiliates, Inc., 416 S.W.2d 787, 790 (Tex. 1967) (distributor

held liable under § 402A).
11. Rourke v. Garza, 530 S.W.2d 794 (Tex. 1975) (lessor of defective scaffold strictly

liable in tort for personal injuries to lessee's employee).
12. Miller v. Bock Laundry Mach. Co., 568 S.W.2d 648 (Tex. 1977) (commercial clothes

dryer manufactured about 1957, used commercially by several purchasers, and caused injury
in 1975).

13. See Armstrong Rubber Co. v. Urquidez, 570 S.W.2d 374 (Tex. 1978): "Although
phrased in terms of sellers, it is not necessary that the defendant actually sell the product,
but only that he be engaged in the business of introducing the product into channels of
commerce." Id. at 375.

14. McKisson v. Sales Affiliates, Inc., 416 S.W.2d 787, 792 (Tex. 1967).
15. Barbee v. Rogers, 425 S.W.2d 342 (Tex. 1968) (optometrist who allegedly misfit

contact lenses providing professional service and not selling product). See also Signal Oil and
Gas Co. v. Universal Oil Prod., 572 S.W.2d 320, 329-31 (Tex. 1978) (one defendant both sold
the product and performed a service).

16. Armstrong Rubber Co. v. Urquidez, 570 S.W.2d 374 (Tex. 1978) (tire being utilized
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IV. CONSUMERS UNDER SECTION 402A

A plaintiff under section 402A must qualify as a consumer or
user of the defective product. The definition of the "consumer" is
quite broad. It includes members of the ultimate purchaser's house-
hold," friends,'8 bystanders," and prospective purchasers. 0

V. THE REQUIREMENT OF A DEFECT AND PROOF THEREOF

Strict tort liability under section 402A requires that the plain-
tiff prove the defendant's product was defective. A defective prod-
uct is one that is unreasonably dangerous to the user or consumer.
Proof that the defendant was negligent is not required- liability can
be imposed even though the defendant used due care in placing the
product in the stream of commerce." Strict liability focuses upon
the product, not the supplier's conduct." Three general types of
defects create unreasonably dangerous products: manufacturing,
design, and marketing defects.13

1. Manufacturing Defect

A defectively manufactured product is one that is not manufac-
tured as intended. The product varies in quality from the manufac-
turer's standard. It reaches the user or consumer inferior to the
seller's standard for like products because of a failure in the manu-

on test vehicle not yet in channels of commerce).
17. Miller v. Bock Laundry Mach. Co., 568 S.W.2d 648 (Tex. 1977) (son of woman using

defective clothes dryer at laundromat).
18. See RESTATEMENT (SECOND) OF ToRTs § 402A, Comment 1 (1965):

It is not even necessary that the consumer have purchased the product at all.
He may be a member of the family of the final purchaser, or his employee, or a
guest at his table, or a mere donee from the purchaser. The liability stated is one
in tort, and does not require any contractual relation, or privity of contract, between
the plaintiff and the defendant.
19. If a pop bottle exploded upon opening due to a defect in the product resulting in

injury to a bystander, § 402A would apply. Pittsburg Coca-Cola Bottling Works v. Ponder,
443 S.W.2d 546 (Tex. 1969); cf. Darryl v. Ford Motor Co., 440 S.W.2d 630 (Tex. 1969)
(defective pushrod caused brakes to fail).

20. McKisson v. Sales Affiliates, Inc., 416 S.W.2d 787, 792 (Tex. 1967). Accord, Shop-
pers World v. Villarreal, 518 S.W.2d 913 (Tex. Civ. App.-Corpus Christi 1975, writ ref d
n.r.e.) (sale requirement satisfied at moment prospective purchaser picked up leaking bottle
of detergent, although injury by slipping on its contents occurred before reaching check-out
counter).

21. McKisson v. Sales Affiliates, Inc., 416 S.W.2d 787 (Tex. 1967).
22. Gonzales v. Caterpillar Tractor Co., 571 S.W.2d 867, 871 (Tex. 1978).
23. See Turner v. General Motors Corp., 584 S.W.2d 844, 847 (Tex. 1979).
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facturer's process. In food cases, for example, a contaminated can
of meat, a wire in a cookie, or adulterated foods causing physical
harm are defective products.

The term "defect" can properly be defined to the jury in several
ways. Two possibilities are:

[a] [name of product] which creates an unreasonable risk of
harm. The term unreasonable risk of harm means that the prod-
uct, as marketed, threatens harm to persons using the product to
the extent that it would not be placed in the channels of commerce
by a prudent manufacturer aware of the risks involved in its use
or to the extent that the product would not meet the reasonable
expectations of the ordinary consumer."

or:

[a] product which is unfit for human consumption. The term
unfit for human consumption means unfit and dangerous to an
extent beyond that which would be contemplated by the ordinary
consumer who purchases it, with the ordinary knowledge common
to the community as to its characteristics.2

Common to all strict liability cases is the requirement that the
plaintiff prove the product was defective at the time it left the
control of the defendant." The requisite proof can be based upon the
"sealed container" theory, by "negativing intermediate handling",
or utilizing a doctrine similar to res ipsa loquitur.2 7

Assume, for example, that the purchaser takes his family to a
restaurant for dinner. Before the meal is over, each member of the
family and a number of other diners become ill. While this is strong
circumstantial evidence that the food provider is strictly liable, the
precise cause of the illness remains unknown. If the initial victim
or restaurant owner desires to succeed against someone up the mer-
chandising chain, expert assistance from family physicians, toxicol-
ogists, microbiologists, and public health personnel might be re-
quired to determine the type of agent and isolate the source of the
contamination. Absent sufficient testimony to determine the origin
of the contamination and to establish that the product was contami-
nated when it left the control of the defendant, plaintiff's case will

24. See General Motors Corp. v. Hopkins, 548 S.W.2d 344, 347 n.1 (Tex. 1977).
25. See Rourke v. Garza, 530 S.W.2d 794, 801 (Tex. 1976).
26. Jack Roach-Bissonnet, Inc. v. Puskar, 417 S.W.2d 262, 278 (Tex. 1967).
27. Pittsburg Coca-Cola Bottling Works v. Ponder, 443 S.W.2d 546, 548-49 (Tex. 1969).
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fail against the restaurant's supplier[s] .2
With the same basic fact situation, assume that the source is

traced to pesticide in an oatmeal cookie. Under the sealed container
theory, the restaurant operator, jobber or wholesaler, and baker are
strictly liable. If the pesticide is of a type used both by the baker,
the grower of the oats, and by the grainery where the oats were
stored before processing, how is their liability to be determined if
plaintiff elects to sue all of them, or the wholesaler seeks indemnity
from the baker, farmer, and owner of the grain storage facility?
Absent any proof concerning the stage or stages at which the con-
tamination occurred, should the law treat all of the pesticide users
jointly and severally liable with their rights inter se to be deter-
mined under prevailing doctrines of contribution? Such a result
would allow the injured parties the relief to which they are entitled
and place upon the pesticide users the burden of showing that the
product was not contaminated during their respective contacts with
the oats. Since they are in the best position to know what occurred
while the product was under their control, such a result might be
advantageous."

A peculiar problem frequently arises in food cases when the risk
is due to a substance natural to the product itself. What of the
consumer who strangles on a chicken bone or a shrimp shell? Should
it make any difference whether the consumer purchased the chicken
or shrimp whole and took it home and prepared it personally before
consumption, or whether the consumer purchased boned chicken or
peeled shrimp? This involves consumer expectations-an unreason-
ably dangerous condition not contemplated by the consumer who
purchases the product with the ordinary knowledge common to the
community as to its characteristics. Although strong arguments can
be made to absolve the seller of liability if the substance is natural
to the product, 30 the processor who undertook the duty to bone the
chicken or peel the shrimp and charged a premium for this service
should assume the responsibility for injury resulting from this con-

28. V. Mueller & Co. v. Corely, 570 S.W.2d 140 (Tex. Civ. App.-Houston [lst Dist.]
1978, writ ref'd n.r.e.); Hebert v. Loveless, 474 S.W.2d 732 (Tex. Civ. App.-Beaumont 1971,
writ ref'd n.r.e.); Coca-Cola Bottling Co. of Houston v. Hobart, 423 S.W.2d 118 (Tex. Civ.
App.-Houston [14th Dist.] 1967, writ. ref'd n.r.e.).

29. See Dement v. Olin-Mathieson Chem. Corp., 282 F.2d 76 (5th Cir. 1960); Birming-
ham v. Gulf Oil Corp., 516 S.W.2d 914 (Tex. 1974); Bond v. Otis Elevator Co., 388 S.W.2d
681 (Tex. 1965).

30. See Keeton, Products Liability-Liability Without Fault and the Requirement of
a Defect, 41 TExAs L. REv. 855, 861-63 (1963).

19791
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dition of the product if the jury determines that the product was
unreasonably dangerous by failing to meet the demands of reasona-
ble consumer expectation.3'

2. Design Defect

A defectively designed product creates an unreasonable danger
even though manufactured exactly as intended.32 Failure to design
for a "second accident" or "crashworthiness" is considered a design
defect.3 While there has been some difference of opinion in the past,
the term "defective design" should be defined as: "[a] product
that is unreasonably dangerous as designed taking into considera-
tion the utility of the product and the risk involved in its use.'":3

In balancing risk versus utility, a number of factors might be
admissible in evidence to determine whether the design defect con-
stitutes an unreasonable danger. 5 One factor the manufacturer

31. See Jim Dandy Fast Foods, Inc. v. Carpenter, 535 S.W.2d 786 (Tex. Civ.
App.-Houston [1st Dist.] 1976, no writ) (chicken bone in fried chicken breast).

32. See Gonzales v. Caterpillar Tractor Co., 571 S.W.2d 867, 871-72 (Tex. 1978) (defec-
tive design in step of tractor).

33. Turner v. General Motors Corp., 584 S.W.2d 844 (Tex. 1979).
34. Id. at n.1. In General Motors Corp. v. Hopkins, 548 S.W.2d 344 (Tex. 1977) and

Henderson v. Ford Motor Co., 519 S.W.2d 87, 92 (Tex. 1974), the court had approved a
bifurcated test from which the jury could determine the unreasonableness of the danger from
the viewpoint of the consumer or the manufacturer. To that extent, Hopkins and Henderson
were overruled by Turner. 584 S.W.2d at 847.

35. Turner v. General Motors Corp., 584 S.W.2d 844, 847 (Tex. 1979). Compare Wade,
Strict Tort Liability of Manufacturers, 19 Sw. L.J. 5, 17 (1965) which suggests:

(1) The usefulness and desirability of the product,
(2) the availability of other and safer products to meet the same need,
(3) the likelihood of injury and its probable seriousness,
(4) the obviousness of the danger,
(5) common knowledge and normal public expectation of the danger (particularly
for established products),
(6) the avoidability of injury by care in use of the product (including the effect of
instructions or warnings), and
(7) the ability to eliminate the danger without seriously impairing the usefulness
of the product or making it unduly expensive.

with Keeton, Manufacturer's Liability: The Meaning of "Defect" in the Manufacture and
Design of Products, 20 SYRACUSE L. REv. 559, 565 (1969) which says:

In order to justify a finding of negligence for the way a product was designed
there must be proof to support the following findings:

(1) That there was in fact an appreciable danger from some condition,
ingredient, or component of the product;
(2) that it was a known or scientifically knowhble fact at the time of sale
that harm could result from a condition or an ingredient of the product;
(3) that the maker realized or should have realized in the exercise of



1979] PRODUCTS LIABILITY

could show is the cost of alternate design considerations and its
effect on the utility of the product. This would, however, approach
the earlier negligence standard that focused upon the manufac-
turer's conduct rather than the defective product-a major differ-
ence between theories of negligence and strict tort liability.:" A
theory of recovery for an alleged defective design must, of necessity,
be based upon the proposition that this manufacturer elected to use
this design in lieu of other design alternatives. The manufacturer
should be allowed to tell the jury why it designed the product as it
did even though the jury's attention might be diverted by this evi-
dence from the product to the standard of care of the manufacturer.
This will require evidence of subjective evaluations used by the
manufacturer in making its conscious, informed election to use the
design employed in the product under consideration.

3. Marketing Defect

Certain products, having both high utility and great risk, can
be made reasonably safe only by adequate warning. Examples of

ordinary care the dangers involved in the product's use; and
(4) that an ordinary man would have concluded that the magnitude of
the discoverable danger outweighed the benefits of the product, ai least
in the absence of more satisfactory instructions or information.

and Wade, On the Nature of Strict Tort Liability for Products, 44 Miss. L.J. 825, 837-38
(1973) which offers this revision:

(1) the usefulness and desirability of the product-its utility to the user and to
the public as a whole,
(2) the safety aspects of the product-the likelihood that it will cause injury, and
the probable seriousness of the injury,
(3) the availability of a substitute product which would meet the same need and
not be as unsafe,
(4) the manufacturer's ability to eliminate the unsafe character of the product
without impairing its usefulness or making it too expensive to maintain its utility,
(5) the user's ability to avoid danger by the exercise of care in the use of the
product,
(6) the user's anticipated awareness of the dangers inherent in the product and
their avoidability, because of general public knowledge of the obvious condition of
the product, or of the existence of suitable warnings or instructions, and
(7) the feasibility, on the part of the manufacturer, of spreading the loss by setting
the price of the product or carrying liability insurance.

Brazos Graphics, Inc. v. Arvin Indus., Inc., 574 S.W.2d 240, 243 (Tex. Civ. App.-Waco 1978,
writ ref. n.r.e.) approved the admissability of a report by an independent testing laboratory
under TEX. REV. Civ. STAT. art. 3737e (Vernon Supp. 1978).

36. See Gonzales v. Caterpillar Tractor Co., 571 S.W.2d 867, 871 (Tex. 1978).
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such products are serums, 37 other drugs, 3
1 insecticides, 3

1 and machi-
nery. 0 If the supplier of such a product fails to warn or warn ade-
quately, the product is considered defective as marketed. The duty
to warn is based upon whether the manufacturer knew or should
have known of potential harm to the user.4' Thus, a manufacturer
must "keep abreast of scientific knowledge, discoveries, and ad-
vances and is presumed to know what is imparted thereby." 2

A legally sufficient warning, as distinguished from directions
for use, should effectively communicate the requisite facts to the
user or consumer commensurate with the potential harm.4' While
the manufacturer is normally under a duty to warn the consumer,"
this duty can be fulfilled with certain products, such as drugs, by
warning the physician.15 The method of distributing the drug, how-
ever, might render a warning to the physician ineffective."

There is one anomalous aspect of a strict liability action based
upon a marketing defect. In strict tort liability, the unreasonable
danger must be found to be a producing cause of the damaging
event. Producing cause differs from proximate cause in that the
former does not, in Texas, include the element of foreseeability.47

37. C.A. Hoover & Son v. 0. M. Franklin Serum Co., 444 S.W.2d 596 (Tex. 1969).
38. Crocker v. Winthrop Laboratories, Inc., 514 S.W.2d 429 (Tex. 1974).
39. Muncy v. Magnolia Chem. Co., 437 S.W.2d 15 (Tex. Civ. App.-Amarillo 1968, writ

ref'd n.r.e.).
40. Bituminous Cas. Corp. v. Black & Decker Mfg. Co., 518 S.W.2d 868 (Tex. Civ.

App.-Dallas 1974, writ refd n.r.e.).
41. Bristol-Myers Co. v. Gonzales, 561 S.W.2d 801, 804 (Tex. 1978).
42. Borel v. Fibreboard Paper Prod. Corp., 493 F.2d 1076, 1089 (5th Cir. 1973). It is

assumed that the supplier knows all the risks of the use of the product which are revealed at
the trial, therefore the unreasonable danger of the product does not convert the cause of action
into one based upon the supplier's negligence. General Motors Corp. v. Hopkins, 548 S.W.2d
344, 347-48 n.1 (Tex. 1977).

43. Bituminous Cas. Corp. v. Black & Decker Mfg. Co., 518 S.W.2d 868, 872-73 (Tex.
Civ. App.-Dallas 1974, writ ref'd n.r.e.).

44. Technical Chem. Co. v. Jacobs, 480 S.W.2d 602 (Tex. 1972).
45. See Bristol-Myers Co. v. Gonzales, 561 S.W.2d 801 (Tex. 1978); Crocker v. Winth-

rop Laboratories, Inc., 514 S.W.2d 429 (Tex. 1974).
46. Reyes v. Wyeth Laboratories, Inc., 498 F.2d 1264 (5th Cir.), cert. denied, 419 U.S.

1096 (1974).
47. General Motors Corp. v. Hopkins, 548 S.W.2d 344, 351-52, (Tex. 1977). Compare

Rourke v. Garza, 530 S.W.2d 794, 798 (Tex. 1975) and C.A. Hoover & Son v. 0. M. Franklin
Serum Co., 444 S.W.2d 596, 597 (Tex. 1969) ("[An efficient, exciting or contributing cause,
which, in a natural and continuous sequence, produced the injury or damages complained
of, if any.") with Dallas Ry. C. Terminal Co. v. Black, 152 Tex. 343, 257 S.W.2d 416, 417
(1953) ("[Tlhat cause, which in its natural and continuous sequence, produces a result that
would not have occurred but for such cause, and which said result or some like result ought
reasonably to have been foreseen or anticipated in the light of the attending circumstances.")
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However, because the duty to warn arises only if the manufacturer
knows or should know of the potentiality of harm,4" that duty be-
comes operative only with respect to foreseeably unreasonable risks.
This foreseeability, when coupled with producing cause, combine to
include the requisite elements of proximate cause. Thus, while it is
stated that proximate cause is not a requisite to a strict tort liability
action, both of its elements (foreseeability and cause in fact) are
required to impose strict tort liability for a marketing defect.'

The law should impose a duty upon the supplier of goods to
warn adequately of dangers about which the manufacturer knows or
should know. Problems arise, however, when the manufacturer
places a product into commerce containing dangers that are un-
known at the time of manufacture and marketing.5" Assume, for
example, a good and useful drug, after proper testing, is marketed
and subsequent developments reveal that a danger existed that was
unknown and unknowable when marketed. Obviously, the manu-
facturer cannot warn of a specific risk that is unknowable. The duty
of the manufacturer in such a case is unclear.5' If a duty to warn
were imposed, it would be accomplished by measuring the adequacy
of warning by the facts known at trial. This position has received
considerable support.2 Its adoption would be tantamount to con-
verting the supplier into an insurer of such goods while its rejection

48. Bristol-Myers Co. v. Gonzales, 561 S.W.2d 801, 804 (Tex. 1978). To further compli-
cate the matter, the manufacturer urged in a recent "crash-worthiness" case that the Su-
preme Court apply the "prudent manufacturer" standard to such cases. The court refused
to evaluate the conduct of the manufacturer, adhering to the view that the inquiry must
continue to focus on the product.

49. Turner v. General Motors Corp., 584 S.W.2d 844 (Tex. 1979). The complexity be-
comes apparent by asking the jury to evaluate the product by hearing testimony pertaining
to the manufacturer's subjective design choices and the basis for its ultimate decision.

50. If the danger is unknown at the time of manufacture and becomes known or knowa-
ble subsequently, the duty to warn, being a continuing duty, should require the manufacturer
to warn in the most expeditious manner possible. Borel v. Fibreboard Paper Prod. Corp., 493
F.2d 1105, 1106 (5th Cir. 1973), cert. denied, 419 U.S. 869 (1974); Davis v. Wyeth Laborato-
ries, Inc., 399 F.2d 121, 130-31 (9th Cir. 1968).

51. Such cases, fortunately, are rare. The facts were present in Crocker v. Winthrop
Laboratories, Inc., 514 S.W.2d 429 (Tex. 1974), in which the court stated: "Furthermore,
some products, though manufactured as designed and intended, are so dangerous in fact that
the manufacturer should be liable for resulting harm though he did not and could not have
known of a danger at the time of marketing. "Id. at 432 (emphasis added). The court declined,
however, to affirm the judgment of the trial court for plaintiff on that ground, relying instead
on RESTATEMENT (SECOND) OF TORTS, § 402B (1966) (misrepresentation). 514 S.W.2d at 433.

52. See, e.g., Keeton, Products Liability-Drugs and Cosmetics, 25 VAND. L. REv. 131,
140-43 (1972); Keeton, Products Liability-Inadequacy of Information, 48 TEXAS L. Rv. 398,
409 (1970).

19791
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places the entire loss upon the consumer. Since the manufacturer
originally elects to place the product in the market place for profit
and is in the best position to shift the loss by insurance or pricing
the product, the burden might justifiably fall upon the manufac-
turer.5 To mitigate against such liability, consideration might be
given to providing a system in which express informed consent by
the victim be obtained, or imposing a statute of limitations that
accrues on the date of purchase by the consumer instead of the
manifestation of injury.5

53. Such a result would appear to be contrary to the Senate Economic Development
Committee substitute to proposed H.B. 1161, 66th Legislature, which sought to create Art.
2212d. STATE OF THE ART. The bill did not pass but would have provided:

(a) In this article, "product liability suit" means any lawsuit involving a
product against a designer, manufacturer, assembler, seller, supplier, lessor, bailor,
or user for death or injury to a person or damage to property caused by or resulting
from the design, formulation, manufacture, construction, assembly, development
of standards, preparation, processing, testing, listing, certifying, warning, instruct-
ing, marketing, advertising, packaging, or labeling of any product if the action is
based on the theories of negligence, strict tort liability, or implied warranty.

(b) In this article, "state of the art" means scientifically discoverable and
available knowledge and techniques that apply to, govern, or affect the manufac-
ture, design, or marketing of a product, warning of danger or instructions for use of
a product, or manufacture or assembly of a product at the time the product is
manufactured, designed, and/or marketed.

(c) In a product liability suit, a finding that the elimination of the defect
upon which recovery is sought was beyond the state of the art at the time of the
manufacture, design, and/or marketing is conclusive that the product, design,
warning, or instruction is not defective.

(d) The adoption of state of the art in this article should not be construed
either to eliminate or to create any duty or duties to warn whenever subsequent
scientifically discoverable and available knowledge and techniques reveal an unrea-
sonably dangerous condition in the use of a product as a result of its manufacture,
design, or marketing.

54. The original version of H.B. No. 1161, as introduced in the 66th Legislature, pro-
posed that article 5526c, Tax. Rxv. CIv. STAT. be adopted as follows:

Art. 5526c. LIMITATION ON PRODUCTS LIABILITY ACTIONS.
After the effective date of this article, an action against a manufacturer, supplier,
seller, lessor, or bailor for death of or injury to a person or damage to property
caused by or resulting from the manufacture, construction, design, formula, devel-
opment of standards, preparation, processing, assembly, testing, listing, certifying,
warning, instructing, supplying, marketing, distributing, advertising, packaging, or
labeling of a product which action is based on the theory of strict liability in tort
or implied warranty must be commenced not later than two years from the date
the injury is sustained or discovered, or, in the exercise of reasonable care, should
have been discovered, but, in any event, the action must be commenced within the
lesser of:

(1) five years from the date the product is first purchased for use
or consumption; or

(2) six years from the date of manufacture of the product.
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* VI. INTERESTS (TYPES OF LOSSES) PROTECTED BY THE VARIOUS
LIABILITY THEORIES

1. Personal Injury to the User or Consumer

A defective product causing personal injury is governed by
strict tort liability under section 402A. This has replaced the cause
of action based upon "an implied warranty imposed by operation
of law as a matter of public policy.""5 It does not mean that the
policy considerations behind the latter theory are no longer viable.
Quite the contrary, they still apply with equal force. If personal
injury results, however, whether it be death, bodily injury, or illness,
the cause of action should be governed exclusively by section 402A.

2. Physical Injury to the Property of the User or Consumer

The seller of a defective product creating an unreasonable risk
of harm that causes physical injury to the purchaser's other prop-
erty is also strictly liable in tort under section 402A. This theory is
particularly relevant with respect to products sold for non-human
consumption.56

3. Economic Loss Only to the Product Itself

In Nobility Homes, Inc. v. Shivers,57 plaintiff sued the manu-
facturer of his mobile home and was awarded $8,750 to compensate
him for the difference between the purchase price and market value
upon the trial court's finding that the product was "unfit for the
purpose for which it was purchased, to-wit, a home." The court
stated that there were no findings that the product was unreasona-
bly dangerous or caused physical harm to the plaintiff or his other
property. This was simply a case where plaintiff got a "lemon"-the
product failed to measure up to reasonable consumer economic ex-
pectations.

The court classified this as an economic loss18 and concluded

55. Nobility Homes, Inc. v. Shivers, 557 S.W.2d 77, 78 (Tex. 1977).
56. 0. M. Franklin Serum Co. v. C.A. Hoover & Son, 418 S.W.2d 482 (Tex. 1967) (cattle

serum).
57. 557 S.W.2d 77 (Tex. 1977).
58. Id. at 78. The economic loss may be either direct or consequential. A direct eco-

nomic loss is an "out of pocket" or "loss of bargain" damage, measured by the difference
between before and after values, replacement costs, or costs of repair. (This should also
include the rental value of another unit during the period of repair.) Consequential economic
loss includes other allowable indirect costs, such as loss of profits due to the defective product.
Id. at 78 n.1.
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that privity of contract was not required for recovery of the breach
of an implied warranty of merchantability under section 2.314 of the
Uniform Commercial Code (U.C.C.). The court also recognized that
recovery by a consumer for economic loss was permitted on a negli-
gence theory. 9 Relying primarily upon a California decision, "" it
held this type of loss was not a proper subject for adjudication under
section 402A. The social policy that imposes strict tort liability
under section 402A upon the manufacturer for personal injury re-
quires that the product create an unreasonable danger. The law
attempts to eliminate unreasonably dangerous products in the
stream of commerce that cause accidents and injury to person and
property. On the other hand, if the product has not been found to
create an unreasonable danger or risk of harm by causing physical
injury to the consumer or his property, the losses can be best gov-
erned by the law of sales, as codified in the U.C.C." and the Decep-
tive Trade Practices Act (DTPA)"2

4. Physical Loss Confined to the Product That is the Object of the

Sale

In Mid Continent Aircraft Corp. v. Curry County Spraying
Service, Inc.," defendant Mid Continent sold plaintiff Curry a re-
conditioned airplane on an "as is" basis. After thirty hours of opera-
tion, the engine failed and the plane crashed because of a failure to
install a lock plate when the engine was overhauled by another party
prior to Mid Continent's sale to Curry. The pilot was unhurt. Curry
sought recovery only for physical damage to the plane." Thus, the
court stated that it was considering an unreasonably dangerous
product whose defect caused its damage.

59. Id. at 77, 83. This holding is questionable. See note 85, infra.
60. Seely v. White Motor Co., 45 Cal. Rptr. 17,403 P.2d 145 (1965). See Nobility Home,

Inc. v. Shivers, 557 S.W.2d 77 (Tex. 1977).
61. TEx. Bus. & CoM. CODE ANN. §§ 1.101-9.507 (Tex. UCC) (Vernon 1968 & Supp.

1978-1979).
62. Texas Deceptive Trade Practices-Consumer Protection Act, TEx. Bus. & COM. CODE

ANN. §§ 17.41-17.63 (Vernon Supp. 1978-1979) (as amended by S.B. 357, 1979 Tex. Gen.
Laws, ch. 603, §§ 1-10, at 1327).

63. 572 S.W.2d 308 (Tex. 1978).
64. The majority stated that "[N]o property other than the aircraft itself was dam-

aged." 572 S.W.2d at 310. Justice Pope, the dissenting judge in Mid Continent, stated in
Signal Oil, however, that plaintiff pleaded and proved that the plane was carrying other
property in the form of agricultural chemicals, which was destroyed in the crash. Signal Oil
and Gas Co. v. Universal Oil Prod., 572 S.W.2d 320, 332 (Tex. 1978) (concurring opinion).
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The defendant argued that the damage to the aircraft was an
economic loss of the type encountered in Nobility, that is, a "direct
economic loss," 5 to be governed by the U.C.C. The court agreed and
excluded from section 402A considerations damage caused by the
product defect that is limited to the product. The court concluded
that the "as is" provision in the contract was governed by section
2.316(c)(1) of the U.C.C. and rendered judgment for the seller.

The dissent observed that the court had, in effect, overruled
Nobility." He argued that the loss in Mid Continent resulted from
an accident-a distinct, recognized event, due to the application of
external force (the plane crashing to the ground) caused by a defect
that created an unreasonable risk of harm. The dissent argued that
all section 402A elements were present and that an action in tort,
not contract, was before the court.

The dissent in Mid Continent was correct. The majority appar-
ently overlooked the basic purpose of the development of strict lia-
bility. Strict liability was conceived to remove from the channels of
commercial law standards defective products creating unreasonable
dangers that cause accidents resulting in physical injury. The em-
phasis of strict liability is to eliminate accidental injury caused by
defective products. Unreasonably dangerous products have caused,
both quantitatively and qualitatively, excessive physical injury in
recent history, and the negligence theory proved too time consuming
and difficult in removing such products from the market and reallo-
cating losses. This is one reason why strict tort liability attacks the
product rather than the manufacturer." Tort law developed to deal
with precisely such accidents upon the theories of negligence and,
more recently, strict tort liability.

When accidental injury creates an unreasonable danger that
damages a product, it is perilous to categorize it as an "economic
loss" and resolve it accordingly. For example, if the plaintiff seeks
only to recover for automobile damage due to an intersection colli-
sion on a negligent tort theory, the harm is measured by the differ-
ence in the value of the automobile before and after the collision,",

65. See note 58, supra. Mid Continent is correct-the loss is measured by the "loss of
the bargain." However, this should not be dispositive of the problem.

66. "Nobility Homes, Inc. v. Shivers, 557 S.W.2d 77 (Tex. 1977), decided this term of
Court, has indeed had a short life." 572 S.W.2d 308, 314 (Tex. 1978).

67. See Gonzales v. Caterpillar Tractor Co., 571 S.W.2d 867, 871 (Tex. 1978). See also
Keeton, Product Liability and Meaning of Defect, 5 ST. M A"'s L.J. 30, 34 (1973).

68. Chicago, R. I. & G. Ry. v. Zumwalt, 239 S.W. 912 (Tex. Comm. App. 1922, judgmt
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or the cost of repair and loss of use."9 The cause of action is based
upon negligence and there is no difficulty in allowing recovery for
such losses on a negligence theory because tort law was formulated,
in part, to discourage people from negligently damaging the prop-
erty of others upon the highway. After a risk has caused physical
injury, the law then attempts to discourage similar future risks by
shifting the loss from the plaintiff to the defendant.

Similarly, when an auto contains a defect that renders it unrea-
sonably dangerous, it should not matter whether the loss results in
physical damage to the auto only or personal injury, or both. The
same loss (physical loss) has been sustained and the same policy of
the law of torts should be applied because society does not want
such a risk on the highway. The law desires to prevent physical
losses caused by violent, external force in these cases for the identi-
cal reasons-a dangerous accident has occurred. All are torts to be
governed by tort principles. The policies peculiar to the law of sales
are not designed to allocate such losses properly.

This position might be contrary to that taken by others. 7
11 How-

ever, applying a contract or warranty theory for recovery of direct
economic loss solely to the product for its failure to meet consumer
economic expectations is quite different from applying it to unrea-
sonable danger of physical harm to person, other property, or the
product itself due to collision. Tort law can and should handle colli-
sions, accidental injuries, and losses therefrom. Contract and war-
ranty theories are not so designed.

Several reasons can be advanced to justify the majority opinion
in Mid Continent. First, Curry County Spraying was insured
against collision and the insurer, by virtue of its subrogation rights,
was made a party plaintiff. The court could have been concerned
that the real parties in interest in most cases would be subrogation
carriers seeking recovery from liability carriers, and wanted to elim-
inate such cases from already crowded court dockets, feeling that
such disputes could be better resolved under the U.C.C. This should
be of no concern, however, because damage to the product is nor-
mally excluded from liability insurance contract coverage.

adopted) (permanent damage measure of recovery).
69. Pasadena State Bank v. Isaac, 149 Tex. 47, 228 S.W.2d 127 (1950) (measure of

damages for temporary loss).
70. See Keeton, Annual Survey of Texas Law, Torts, 32 Sw. L.J. 1, 5 (1978), cited by

both the majority and dissent in Mid Continent.
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Second, the Mid Continent court was undoubtedly concerned
about the "as is" provision of the sale. Initially, it recognized that
these disclaimers were and should be less readily enforced in tort
than in warranty." In negligence actions, it is well established that
such disclaimers are against public policy." However, in spite of
Comment m to section 402A, there is no valid reason for refusing to
effectuate an "as is" provision in strict tort liability when two busi-
ness persons, in an arm's length transaction, so agree. 3 In this situa-
tion, the parties are bargaining upon a potential loss in the form of
a product which is the subject of the sale. If they are willing to
bargain for the allocation of that loss between themselves, the law
should allow them to do so without regard to whether the basis of
the action is classified as a tort or contract.

In summary, it is far more consistent to classify a loss limited
to the product itself as a tort and enforce a disclaimer between
parties dealing at arm's length, than to classify it as a warranty
action so the disclaimer can be more comfortably accommodated
and enforced under the U.C.C. The confusion created by the su-
preme court's adopting the latter course of action is illustrated
below.

5. Loss Including Physical Injury to the Person, Physical Loss to
the Product, and Other Property of the Plaintiff

In Signal Oil and Gas Co. v. Universal Oil Products,4 decided
the same day as Nobility, plaintiff Signal purchased from defend-
ant Procon a heater to be erected at Signal's refinery. Procon had
purchased the heater from defendant Alcorn. After installation, the
heater ruptured causing an explosion and fire that damaged the
heater and surrounding property. Signal sued both defendants on

71. 572 S.W.2d at 310.
72. See Cameron Compress Co. v. Whitington, 280 S.W. 527 (Tex. Comm. App. 1926,

judgmt adopted). But see Sherwin-Williams Co. v. Perry Co., 424 S.W.2d 940, 950 (Tex. Civ.
App.-Austin, 1968), on application for writ of error, 431 S.W.2d 310, wherein the supreme
court neither approved nor disapproved of the conclusion approving a negligence disclaimer.

73. Comment m invalidates disclaimers in strict tort liability for the protection of the
consumer. For a well reasoned opinion enforcing such a disclaimer between two business
entities for the value of the product, see Keystone Aeronautics Corp. v. R. J. Enstrom Corp.,
499 F.2d 146 (3d Cir. 1974). Accord: Delta Airlines, Inc. v. McDonnell Douglas Corp., 503
F.2d 239 (5th Cir. 1974); K-Lines, Inc. v. Roberts Motor Co., 541 P.2d 1378 (Or. 1975). Cf.
Crowell v. Housing Auth. of Dallas, 495 S.W.2d 887 (Tex. 1973). (Crowell involved a lease.
The court stated in dictum that had there not been a disparity of bargaining position between
the parties, the disclaimer might have stood.)

74. 572 S.W.2d 320 (Tex. 1978).
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theories of negligence, strict tort liability, and breach of warranty,
seeking damages for cost of repair to the heater and surrounding
property and lost profits. The cause of the explosion was traced to
bolts of inadequate strength unable to withstand the high tempera-
tures generated by the heater. Based upon jury findings not perti-
nent here, judgment was entered for the defendants. The supreme
court reversed and remanded for a new trial on the warranty cause
of action. Although the court did not decide whether a negligence
action was proper, it appears that negligence would have been a
possible theory based on the court's handling of the strict tort liabil-
ity theory.

The court decided that strict tort liability was available under
section 402A. It distinguished Mid Continent on the ground that,
while some of Signal's other property was damaged, the damage in
Mid Continent was confined to the defective product. 75

Signal held, in effect, that a plaintiff can recover for all of the
loss in strict tort liability as long as some other property is damaged,
but not if the damage is confined to the defective product. Thus, a
plaintiff wanting to proceed under strict tort liability must prove
that some property other than the defective product was damaged
or destroyed by the casualty. The court also held that the plaintiff
could assert a cause of action for breach of implied warranty under
sections 2.314 or 2.315 of the U.C.C.

Apparently because of sections 2.714 and 2.715 of the U.C.C.,
recovery in tort is now recognized in a contract action and vice-
versa." Plaintiff may now "theory shop" and proceed against the
seller on theories of negligence, strict tort liability, and breach of
implied warranty for all losses except those relating to economic
losses limited to the product sold. Until the supreme court extri-
cates us from this needlessly complex situation, the courts and the
sellers of products will face all three theories of liability in suits for
the consumer's personal injury, physical damage to the defective
product, and physical loss to the consumer's other property.

The path of plaintiff's attorney is clear-all three theories

75. A concurring opinion points out the seemingly logical inconsistency of distinguish-
ing these two cases on such a basis. See 572 S.W.2d at 331-33. See also note 64, supra.

76. These two sections provide, in part, as follows: TEx. Bus. & COM. CODE ANN. (Tex.
UCC) (Vernon 1968) § 2.714: "(c) In a proper case any incidental and consequential damages
under the next section may also be recovered." (emphasis added). § 2.715: "(b) Consequential
damages resulting from the seller's breach include . . . (2) injury to person or property
proximately resulting from any breach of warranty."

[Vol. 11:23



1979] PRODUCTS LIABILITY 39

should be pleaded. Perhaps the plaintiff will focus the attack on a
breach of implied warranty theory if it appears easier to convince a
jury that the offending product was "not reasonably fit for its in-
tended purpose" than to prove it was "defective by creating an
unreasonable risk of harm." This may be especially true in a mar-
keting defect case. Further, attorney's fees are now allowed in most
contract actions." One of the most perplexing results of Signal is its
possible impact and interrelationship with the Deceptive Trade
Practices Act. Any consumer, as that term is defined in the Act, 7

can attempt to recover treble damages and attorney's fees as pro-
vided therein. 9 Fortunately, the legislature has taken prompt action
in attempting to curtail such a result. 9

Some of these problems could be eliminated by distinguishing

77. TEX. REV. CIv. STAT. ANN. art. 2226 (Vernon Supp. 1978-1979).
78. TEx. Bus. & COM. CODE ANN. § 17.45(4) (Vernon Supp. 1978-1979) defines "con-

sumer" as "an individual, partnership, corporation, or governmental entity who seeks or
acquires by purchase or lease, any goods or services."

79. Id. § 17.50(b)(1) (as amended by S.B. 357, 1979 Tex. Gen. Laws, ch. 603, § 4, at
1330).

80. 1979 Tex. Gen. Laws ch. 603, §§ 1 and 4, at 1327 and 1330 (effective Aug. 27, 1979)
amended the Act, in part, as follows:

Section 17.43. CUMULATIVE REMEDIES. The provisions of this subchapter
are not exclusive. The remedies provided in this subchapter are in addition to any
other procedures or remedies provided for in any other law; provided, however, that
no recovery shall be permitted under both this subchapter and another law of both
actual damages and penalties for the same act or practice. A violation of' a provision
of law other than this subchapter is not in and of itself a violation of this subchap-
ter. An act or practice that is a violation of a provision of law other than this
subchapter may be made the basis of an action under this subchapter if the act or
practice is proscribed by a provision of this subchapter or is declared by such other
law to be actionable under this subchapter. The provisions of this subchapter do
not in any way preclude other political subdivisions of this state from dealing with
the deceptive trade practices.

Section 17.50. RELIEF FOR CONSUMERS.

(b) In a suit filed under this section, each consumer who prevails
may obtain:

(1) The amount of actual damages found by the trier of fact. In
addition the court shall award two times that portion of the actual dam-
ages that does not exceed $1,000. If the trier of fact finds that the conduct
of the defendant was committed knowingly, the trier of fact may award
not more than three times the amount of actual damages in excess of'
$1,000;

(d) Each consumer who prevails shall be awarded court costs and
reasonable and necessary attorney's fees.
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losses best resolved under tort law from those best resolved under
contract law. Physical harms resulting from accidents are best
suited to tort principles. Other losses between buyer and seller are
best resolved by the U.C.C. and the DTPA. To adopt such an ap-
proach would have required the Signal court to treat the case as a
negligence or strict liability action and rule sections 2.714 and 2.715
of the U.C.C.8' inapplicable to strict liability in tort. One should
recall that these U.C.C. sections were adopted in Texas in 1967.
Strict tort liability under section 402A was judically recognized the
same year.12 Section 2.715 of the U.C.C. was intended to provide
recovery for physical injury and property damage without regard to
fault for breach of warranty in "a proper case" under section 2.714. '
Since section 402A was adopted to provide a remedy for this same
loss (that is, without regard to fault and privity of contract), any loss
covered by section 402A should not be considered a proper case for
recovery of such damages under the U.C.C. This must have been the
basis for earlier statements by the supreme court that certain losses,
such as personal injury, were governed by section 402A rather than
implied warranty. 4

After reviewing the history and acceptance of strict tort liability
under section 402A by the Texas courts in the past thirteen years,
one could reasonably conclude that claims arising as the result of

81. TEx. Bus. & COM. CODE ANN. § 2.714 (Tex. UCC) (Vernon 1968) provides in part:
(b) The measure of damages for breach of warranty is the difference at the time
and place of acceptance between the value of the goods accepted and the value they
would have had if they had been as warranted, unless special circumstances show
proximate damages of a different amount.
(c) In a proper case any incidental and consequential damages under the next
section may also be recovered.

Section 2.715 provides:
(a) Incidental damages resulting from the seller's breach include expenses reason-
ably incurred in inspection, receipt, transportation and care and custody of goods
rightfully rejected, any commercially reasonable charges, expenses or commissions
in connection with effecting cover and other reasonable expense incident to the
delay or other breach.
(b) Consequential damages resulting from the seller's breach include (1) any loss
resulting from general or particular requirements and needs of which the seller at
the time of contracting had reason to know and which could not reasonably be
prevented by cover or otherwise; and (2) injury to person or property proximately
resulting from any breach of warranty.

82. McKisson v. Sales Affiliates, Inc., 416 S.W.2d 787 (Tex. 1967).
83. See note 76, supra.
84. See, e.g., Mid Continent Aircraft Corp. v. Curry County Spraying Serv., Inc., 572

S.W.2d 308, 311 (Tex. 1978).
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an unintended casualty are not proper cases to be decided under the
U.C.C. or the DTPA. Since warranty and tort actions should be
mutually exclusive, it follows that an action allowable under the
U.C.C. and the DTPA should not be permitted on a negligence
theory, and vice versa.5

VII. THE EFFECT OF THE VICTIM'S CONDUCT UPON RECOVERY UNDER

STRICT TORT LIABILITY

Assuming that a defective product has injured the purchaser
and others, what effect should the conduct of the purchaser have
upon the seller's ultimate liability? For example, a can of potted
ham becomes contaminated during the canning process. It is pur-
chased by a man to take on a hunting trip to Colorado for which he
has been designated the cook by his hunting companions. Several
possibilities arise:

1. The man knows very little about food preparation and,
prior to preparing and serving ham salad, makes no inspection of
the can or the condition of its contents. This is the type of case in
which the purchaser has failed to discover the defect or take precau-
tion against the possibility of its existence. If this is contributory
negligence it can be called pre-discovery contributory negligence.

2. The man, only somewhat knowledgeable concerning food
preparation, although failing to notice the swelling of the can, does
detect the "off" odor from the meat; but since they are getting low
on food he does not think anymore about it. He makes and serves
the ham salad. If the man failed to exercise the care of a reasonably
prudent person when he did in fact know of the contamination but
not its possible effects, there is post-discovery contributory
negligence.

3. The man is very knowledgeable, sees the swelling of the
can, detects the odor, observes the putrid meat, and knows of its
adverse effect upon the human body, but is in a hurry to go hunting
and uses it in the ham salad sandwiches. He has not only failed to
exercise the care of a reasonably prudent person, but has voluntarily

85. This view is contrary to the alternate holding in Nobility Homes, Inc. v. Shivers,
557 S.W.2d 77, 83 (Tex. 1977) in which the court affirmed upon an alternate theory of
negligence. Since the court had just decided that the customer could proceed against a remote
seller under the Code, it should be recognized as the exclusive remedy for this type loss.
Negligence actions should be limited to unreasonably dangerous products causing physical
harm because negligence law is tort law, not warranty law.
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proceeded in the face of a known danger. This is negligent voluntary
assumption of the risk.

4. The hunters are innundated by an avalanche. They are
injured and cannot travel. After several days without food, the
knowledgeable man opens the can knowing the risk he runs and
serves it to himself and the others. Since a reasonably product per-
son might have done the same thing after knowing the risk and
choosing to accept it, this is non-negligent voluntary assumption of
the risk. In each situation the men survive, but the food makes them
seriously ill. To what extent is, or should, the processor's liability
be affected by the cook's conduct?

In Henderson v. Ford Motor Co., 6 the court expressly reaf-
firmed its earlier holding that pre-discovery contributory negligence
and post-discovery negligence are not defenses to strict tort liability.
It held that voluntary assumption of risk (not distinguishing be-
tween the negligent and non-negligent types) was a complete de-
fense.87 Therefore, under examples 1 and 2 above, the cook could
have recovered 100 percent of his damages. Under examples 3 and
4 he would have recovered nothing. This results in total victory for
one party and total defeat for the other. While this case has not been
overruled, one must bear in mind that the cause of action arose
before the effective date of the Comparative Negligence Statute.88

Also, article 2212a applies only to negligence actions, not strict tort
liability81 Parenthetically, it is important to note that because of
article 2212a, the court has eliminated in negligence cases the abso-
lute defense of voluntary assumption of risk 0 and its ancillary "no
duty" and "open and obvious"'" concepts.

The next strict tort liability case before the supreme court in-
volving substandard conduct by a purchaser was General Motors

86. 519 S.W.2d 87, 89 (Tex. 1974).
87. Id. at 89-92.
88. TEx. REv. Cirv. STAT. ANN. art. 2212a (Vernon Supp. 1978-1979). Its pertinent provi-

sion reads as follows:
Section 1. Contributory negligence shall not bar recovery in an action by any person
or party or the legal representative of any person or party to recover damages for
negligence resulting in death or injury to persons or property if such negligence is
not greater than the negligence of the person or party or persons or parties against
whom recovery is sought, but any damages allowed shall be diminished in propor-
tion to the amount of negligence attributed to the person or party recovering.

89. General Motors Corp. v. Simmons, 558 S.W.2d 855, 862 (Tex. 1977).
90. Farley v. M M Cattle Co., 529 S.W.2d 751, 758-59 (Tex. 1975).
91. Parker v. Highland Park, Inc., 565 S.W.2d 512 (Tex. 1978).
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Corp. v. Hopkins. 92 The jury in Hopkins could have found under the
evidence that the product was defectively designed and constituted
an unreasonable danger, but that the purchaser misused the prod-
uct in a way unforeseeable to the manufacturer, both of which con-
tributed to the purchaser's injuries. The Hopkins court held that the
jury should have been allowed to compare, on a percentage basis,
that portion of the product defect that was a producing cause of
plaintiff's damage to that portion of the unforeseeable misuse by the
plaintiff that was a proximate cause, both causes totaling 100 per-
cent. 3 Further, plaintiff's recovery is limited only to that portion of
the damages contributed by the product defect. 4 Thus, if the prod-
uct defect contributes 10 percent of the loss, plaintiff recovers 10
percent of the damage. This differs from comparative negligence
under article 2212a that applies a 51 percent bar rule (a plaintiff
over 50 percent negligent recovers nothing).

The next case was Signal Oil and Gas Co. v. Universal Oil Pro-
ducts. 5 Recall that the Signal court stated that the plaintiff could
recover for the damages to the property that was the subject of the
product defect, other property, and for lost profits upon either strict
tort liability under section 402A or for breach of-implied warranty
provisions of the U.C.C. The court held that comment 5 to section
2.71511 (consequential damages) allowed the Jury to consider on the
breach of warranty theory that percentage of negligence proximately
caused by the plaintiff (contributory negligence) as proportioned
against the percentage that was proximately caused by the unsuita-
bility of the product. 7

This represents the present state of the Texas law. It is confus-
ing and should be modified in certain areas at the earliest opportun-
ity. To clarify and simplify the situation, reconsider the earlier hy-
potheticals.

92. 548 S.W.2d 344 (Tex. 1977).
93. Id. at 352.
94. Id.
95. 572 S.W.2d 320 (Tex. 1978).
96. TEX. Bus. & COM. CODE ANN. § 2.715, comment 5 (Tex. UCC)(Vernon 1968). Com-

ment 5 says:
[Tihe question of proximate cause turns on whether it was reasonable for the

buyer to use the goods without such inspection as would have revealed the defects.
If it was not reasonable for him to do so, or if he did not in fact discover the defect
prior to his use, the injury would not proximately result from the breach of war-
ranty.
97. Signal Oil and Gas Co. v. Universal Oil Prod., 572 S.W.2d 320, 328-29 (Tex. 1978).
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The cook's conduct should not affect the liability of the potted
ham processor to the other hunters. 8 The product was unreasonably
dangerous and the other hunters were unaware of the contamina-
tion. Perhaps the cook is liable to the other hunters in negligence,
but the seller's liability to them would be joint and several. In other
words, the other hunters should be permitted to recover 100 percent
of their loss from the sellers.

Next, the existing state of the law concerning the liability of the
strict liability tortfeasor to the contributorily negligent user should
be analyzed.

1. The cook's conduct consisting only of pre-discovery contri-
butory negligence should not be considered by the jury in diminish-
ing the plaintiff's recovery. He should recover 100 percent of his loss
from the seller. One of the underlying bases of strict tort liability is
the right of the consumer to rely upon the integrity of the product.
He is not, nor should he be, under a duty to inspect for or to guard
against the possibility of defect.9

2. Like the plaintiff's misuse in Hopkins and the contributory
negligence in Signal, the cook's post-discovery contributory
negligence that proximately caused his injury should be allocated
and treated upon a pure comparative causation ratio. The court will
have to modify its holding in Henderson accordingly. At the time
Henderson was decided, many jurisdictions were striving to find a
way to allocate the loss between the strict liability tortfeasor and the
contributorily negligent user,1'0 but there is no sound reason at this

98. This is in accord with the strong dictum in General Motors Corp. v. Hopkins, 548
S.W.2d 344, 351 (Tex. 1977) where the court stated: "We reject misuse as a defense where
the product is dangerous for its foreseeable use and that danger is a producing cause of the
injury of a bystander or a. user who has not himself made some unforeseeable use of the
product . While the court was dealing with misuse rather than contributory negligence,
this aspect of the cook's conduct, whether it be misuse or negligence, should not alter the
duty which the manufacturer owes to another person injured by the defect. See also Garza v.
Waco Scaffold and Shoring Co., 576 S.W.2d 442 (Tex. Civ. App.-El Paso 1978, writ ref'd
n.r.e.), which recognizes that misuse by plaintiff's employer which is a concurring cause with
the product defect should be disregarded.

99. Shamrock Fuel & Oil Sales Co., Inc. v. Tunks, 416 S.W.2d 779, 783-84 (Tex. 1967)
and reaffirmed in Henderson v. Ford Motor Co., 519 S.W.2d 87, 89 (Tex. 1974). See also
Hamilton v. Motor Coach Indus., Inc., 569 S.W.2d 571, 577-78 (Tex. Civ. App.-Texarkana
1978, no writ).

100. The method by which particular jurisdictions have apportioned the loss varies.
Dippel v. Sciano, 37 Wis. 2d 443, 155 N.W.2d 55 (1967), equated strict tort liability with
negligence per se and then applied its comparative negligence statute. Butaud v. Suburban
Marine & Sporting Goods, Inc., 555 P.2d 42 (Alaska 1977) and Daly v. General Motors Corp.,
20 Cal. 2d 725, 575 P.2d 1162, 144 Cal. Rptr. 380 (1978) require the jury to determine plain-
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stage in the development of strict tort liability to ignore the plain-
tiff's post-discovery contributory negligence. Section 402A was nei-
ther designed nor intended to make the defendant an insurer. Its
purpose was to recognize a cause of action for unreasonably danger-
ous products without imposing a burden upon the victim to prove
privity with and negligence by the seller.'0 ' To impose liability with-
out regard to privity and negligence is no justification for ignoring
sub-standard conduct of the victim in allocating the loss. The law
should be just as concerned with encouraging a person to exercise
ordinary care after discovering an unreasonably dangerous condi-
tion in a product as it is in eliminating such a product from the
stream of commerce. The clear policy of allocation by percentages
of causation in Hopkins and Signal is equally applicable to strict
tort liability and post-discovery contributory negligence and negli-
gent voluntary assumption of risk. Each system replaces the harsh-
ness of absolute victory or total defeat. This has been recognized in
negligence law 0 2 and should also be utilized in strict tort liability.
The furtherance of these policies would hopefully tend to reduce
losses by unintended casualty.

3. The cook's negligent voluntary assumption of risk should
be treated in the same fashion and for the same reasons as his post-

tiff's entire loss and then the percentage which plaintiff's negligence contributed thereto,
plaintiff's recovery being reduced accordingly. By virture of its working, the Arkansas statute
requires the jury to apportion by "comparative fault." See ARK. STAT. ANN. § 27-1764 (Supp.
1977). West v. Caterpillar Tractor Co., 336 So. 2d 80 (Fla. 1976) determined that pre-
discovery contributory negligence was no defense; other forms of contributory negligence
were a complete defense. On the other hand, Kinard v. Coats Co., 553 P.2d 835 (Colo. App.
1976) held that comparative negligence was not applicable to strict tort liability under sec-
tion 402A. See generally, 2 FRUMER AND FRIEDMAN, P ODucTS I.ABiLiTY § 16A[5][g] (1979);
1 PROD. LIAR. REP. (CCH) (1979) § 4360; SCHWARTZ, COMPARATIVE NEGLIGENCE, ch. 12 (1974).
A number of excellent articles on the subject have been written, illustrative of which is
Fischer, Products Liability-Applicability of Comparative Negligence, 43 Mo. L. REv. 431
(1978). A conceptual difficulty in the minds of many legal writers is the perceived inability
to compare the conduct of a plaintiff who is at fault with a defendant who is liable without
regard to fault. As regards "comparative causation," can a jury realistically apportion cause
between evidence of negligent conduct by the plaintiff which can be tendered at trial and
unknown conduct of the defendant which cannot? See Keeton, Annual Survey of Texas
Law: Torts, 32 Sw. L.J. 1, 10 (1978). Since loss should be apportioned upon some rational
basis, perhaps the least confusing and objectionable method would be to establish, by
special issues, defendant's liability, plaintiff's total damage, and the percentage which plain-
tiff's contributory negligence or unforeseeable misuse proximately caused the harm. The
court would then apply that percentage to the total damages, subtract from the total dam-
ages, and enter judgment on the difference.

101. See notes 5 and 22 supra, and authorities cited therein.
102. See Parker v. Highland Park, Inc., 565 S.W.2d 512, 518 (Tex. 1978).
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discovery contributory negligence-it should be submitted to the
jury in terms of percentages of negligence just as the user's conduct
was applied in Hopkins and Signal Oil. It should not be a complete
defense as announced in Henderson unless the court determines, in
a rare case, that it is so reprehensible and culpable that this negli-
gent conduct proximately caused 100 percent of the loss as a matter
of law. The cook's conduct was negligent to a high degree, but if he
is to be denied recovery it should be because of that quantum of his
negligent conduct, not because of voluntary assumption of risk. " :'

4. If the cook acted as a reasonably prudent person under the
circumstances, his non-negligent voluntary assumption of risk
should not diminish his recovery to any degree, as he was not at
fault. The entire loss should be borne by the defendant who sold him
the faulty, unreasonably dangerous product. Once a system of pure
comparative causation is adopted, the same policy considerations
that required the court to abolish voluntary assumption of risk in
negligence cases'0 ' should require that it be abolished as a complete
defense in strict tort liability.

103. Compare Schuh v. Fox River Tractor Co., 63 Wis. 2d 728, 218 N.W.2d 279 (1974),
which allows a reduction in plaintiff's recovery by the amount he was at fault, whether it be
in failing to discover the risk on the one extreme to negligently encountering a known risk on
the other, with Daly v. General Motors Corp., 20 Cal. 2d 725, 575 P.2d 1162, 144 Cal. Rptr.
380 (1978), which abolishes negligent voluntary assumption of risk as a complete defense in
strict tort liability and allows the jury to evaluate such conduct on a basis comparative with
the fault of the product.

104. Farley v. M M Cattle Co., 529 S.W.2d 751 (Tex. 1975). Further, it should be
observed that the court, in Henderson v. Ford Motor Co., 519 S.W.2d 87, 90-91 (Tex. 1974),
recognized voluntary assumption of risk as a complete defense by relying upon § 402A,
Comment n., which states:

n. Contributory negligence. Since the liability with which this Section deals
is not based upon negligence of the seller, but is strict liability, the rule applied to
strict liability cases . . . applies. Contributory negligence of the plaintiff is not a
defense when such negligence consists merely in a failure to discover the defect in
the product, or to guard against the possibility of its existence. On the other hand
the form of contributory negligence which consists in voluntarily and unreasonably
proceeding to encounter a known danger, and commonly passes under the name of
assumption of risk, is a defense under this Section as in other cases of strict liability.
If the user or consumer discovers the defect and is aware of the danger, and never-
theless proceeds unreasonably to make use of the product and is injured by it, he
is barred from recovery.

This comment clearly applies to negligent, as distinguished from non-negligent, voluntary
assumption of risk and is not authoritative for denying recovery to a victim who assumed the
risk in a non-negligent fashion. The court, however, expressly recognized that the element of
reasonableness by the victim may be immaterial to the doctrine in some instances. 519
S.W.2d at 91.
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VIII. MULTI-TORTFEASOR AND SETTLEMENT PROBLEMS

The victim may have potential causes of action for a strict tort
liability against several persons in the merchandising chain," 5 or
against one party for negligence and another for strict tort liabil-
ity. 106 The injured party can elect to sue either tortfeasor or any
combination thereof. The tortfeasors against whom causes of' action
are proven incur joint and several liability.' 7 In any event, plaintiff
is entitled to only a single satisfaction.'"'

If the plaintiff obtains a judgment against the retailer, whole-
saler, and manufacturer on strict liability, each of the parties is
entitled to indemnity for the entire amount from the supplier.,,,, The
theory is that to achieve a just result, the loss should ultimately fall
upon the manufacturer of the offending product."0

Assume in the previous example that the other hunters sue the
cook for both his pre-discovery"' and post-discovery negligence and
the supplier for strict tort liability. Upon judgment for plaintiff'
against both defendants, joint and several liability permits the
plaintiff to recover the total amount or any portion of the judgment
from either one or both."' If, however, the negligent cook is required
to pay the entire judgment, should he be entitled to either indem-
nity" ' or contribution"4 from the supplier? As between negligent

105. See McKisson v. Sales Affiliates, Inc., 416 S.W.2d 787, 790 n.3 (1967).
106. See Bristol-Myers Co. v. Gonzales, 561 S.W.2d 801 (Tex. 1978) (drug manufacturer

and physician); General Motors Corp. v. Simmons, 558 S.W.2d 855 (Tex. 1977) (automobile
manufacturer and automobile driver).

107. Bond v. Otis Elevator Co., 388 S.W.2d 681 (Tex. 1965) (each defendant fails to
perform a duty to plaintiff).

108. T.L. James & Co. v. Statham, 558 S.W.2d 865, 868 (Tex. 1977).
109. See Bond v. Otis Elevator Co., 388 S.W.2d 681 (1965).and Renfro Drug Co. v.

Lewis, 149 Tex. 507, 235 S.W.2d 609 (1950).
110. Hodges, Contribution and Indemnity Among Tortfeasors, 26 TEXAS L. REV. 150,

152-57 (1950).
111. While it was earlier suggested that the cook should be under no duty to discover

the contamination in a suit by him against the supplier, it does not follow that he should not
be under a duty to inspect when sued by the other hunters. The basis for not imposing a duty
in the first instance is to allow him, as a consumer, to rely upon product integrity. In the
second instance, he may owe a duty of ordinary care to inspect if he is going to prepare food
for other consumers. The policy to protect consumer expectation in strict tort liability is
different than the policy of imposing a duty of ordinary care upon a cook preparing food for
human consumption gratuitously.

112. See Landers v. East Texas Salt Water Disposal Co., 151 Tex. 251, 256-57, 248
S.W.2d 731, 734 (1952).

113. One suggestion to test the right to indemnity has been to determine whether the
supplier breached a duty to both the cook and other hunters and the cook breached a duty
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tortfeasors, allocation of the loss is currently determined by article
2212a, section 2, which very intricately prorates the loss upon con-
sideration of the percentage of negligence attributable to the par-
ties. In the above hypothetical, however, there is one negligent and
one strictly liable tortfeasor rather than two negligent tortfeasors.
The supreme court decided that theories of strict tort liability are
not to be resolved by article 2212a 5 and has urged the legislature
to assist the courts in this area."' The remaining available statute
is article 2212, the general contribution statute, which allows contri-
bution ratably. To apply contribution in the hypothetical would
require the supplier to reimburse the cook for one-half of the judg-
ment." 7 If the situation were reversed so that the supplier had paid
the entire judgment, then contribution for one-half the loss could be
obtained from the cook.

Settlement by one tortfeasor with the plaintiff also causes prob-
lems. Prior to the adoption of article 2212a, plaintiff's settlement in
a negligence action with one tortfeasor by a partial release or cove-
nant not to sue reduced the amount awarded under the jury verdict
against the non-settling tortfeasor by one-half."' Today, however,
article 2212a controls.

only to the other hunters. See Hodges, supra note 110, at 162 and note 107, supra. With this
approach, indemnity might lie. However, the supreme court has recently determined other-
wise. In General Motors Corp. v. Simmons, 558 S.W.2d 855, 859-61 (Tex. 1977), by viewing
an imagined suit in which the negligent tortfeasor sought indemnity from the strict liability
tortfeasor, it decided that since the negligent tortfeasor's damage was limited to the liability
it incurred by reason of the victim's injuries, indemnity for such a loss would be inconsistent
with the purpose of imposing § 402A liability in the first instance for physical harm. In other
words, § 402A imposes liability only for physical loss, not losses sought by indemnification.
Thus, in our hypothetical case, indemnity would be unavailable. By way of dictum, however,
the court suggested that the manufacturer would be required to indemnify a remote purchaser
ignorant of a latent defect not reasonably discoverable. Id. at 860-61.

114. At common law, contribution means "the payment by each tortfeasor of his pro-
portionate share of the plaintiff's damages to any other tortfeasor who has paid more than
his proportionate part." Hodges, supra note 110 at 150.

115. General Motors Corp. v. Simmons, 558 S.W.2d 855, 862 (Tex. 1977).
116. Id. at 863. Both H.B. 1161 and the Senate Committee on Economic Development's

substitutes thereto, 66th Legislature, proposed the adoption of art. 2212c, which would have
prorated the loss between negligent victims and strict liability and negligent tortfeasors on a
modified basis similar to the Comparative Negligence Statute, TEx. REV. Civ. STAT. ANN. art.
2212a (Vernon 1978-1979). It was not considered by the Senate prior to adjournment. This
was unfortunate. Absent legislative assistance, the supreme court should apply article 2212a
to such cases.

117. See Hodges, supra note 110, at 151.
118. Palestine Contractors, Inc. v. Perkins, 386 S.W.2d 764 (Tex. 1964).



PRODUCTS LIABILITY

Two recent cases" 9 have dealt with the effect upon a plaintiff
who settles with a negligent tortfeasor but proceeds to trial and
obtains judgment against the strict liability tortfeasor. In both in-
stances, the plaintiffs settled with the negligent tortfeasor under a
"Mary Carter" agreement and the court held that the effect of the
settlements upon the nonsettling strict liability tortfeasor and the
plaintiff was governed by article 2212 rather than article 2212a.
Therefore, the rule in Palestine Contractors, Inc. v. Perkins'21' con-
trolled, thus reducing plaintiff's recovery by one-half.

Clearly, judicial or legislative action is needed to achieve some
degree of consistency and stability regarding the effect of settle-
ments where different tort theories are involved.' 2' A comprehensive
plan concerning inter-relating negligence and strict tort liability is
desperately needed. If there had been no settlement in General Mo-
tors Corp. v. Simmons,'22 it is unclear whether the comparison of
negligence between the plaintiff and the negligent tortfeasor would
have been submitted to the jury by special issues in accordance with
article 2212a and a comparison of causation between plaintiff' and
the strict liability tortfeasor by a separate set of issues under
General Motors Corp. v. Hopkins. 123 If ease of administration and
minimal disturbance of article 2212a is desirable, one possible solu-
tion is to amend that statute to include strict tort liability and
provide for pure, rather than modified, comparative allocation of
loss. Another possible solution is for the court to implement judi-
cially the allocation of loss between the negligent tortfeasor, strict
liability tortfeasor, and the negligent plaintiff the same as under
article 2212a.'24 Present special issue submission could then be mo-
dified by first determining the value of plaintiff's total loss, followed
by issues inquiring into the percentage of the loss resulting from the
negligence of the plaintiff and the negligent tortfeasors.' 2'2

119. Bristol-Myers Co. v. Gonzales, 561 S.W.2d 801 (Tex. 1978) and General Motors
Corp. v. Simmons, 558 S.W.2d 855 (Tex. 1977).

120. 386 S.W.2d 764 (Tex. 1964).
121. See note 116, supra.
122. 558 S.W.2d 855 (Tex. 1977).
123. 548 S.W.2d 344 (Tex. 1977).
124. Since the system of allocation between the plaintiff and defendant judicially

adopted in General Motors Corp. v. Hopkins, 548 S.W.2d 344 (Tex. 1977) and Signal Oil
and Gas Co. v. Universal Oil Prod., 572 S.W.2d 320 (Tex. 1978) apparently presented the
court with no precedential problem, a system of allocation inter se between the plaintiff
engaged in substandard conduct and the negligent and strictly liable tortfeasor within the
framework of art. 2212a would be superior to our present dilemma.

125. See Butaud v. Suburban Marine & Sporting Goods, Inc., 555 P.2d 42 (Alaska

1979]



TEXAS TECH LAW REVIEW

IX. CONCLUSION

The Texas Supreme Court has continued to reaffirm its total
commitment to strict products liability.121 Problems have occurred,
however, and will continue to arise, some of the more serious result-
ing from the lack of uniformity in loss allocation between strict tort '

liability and comparative negligence under article 2212a. The strict
liability tortfeasor should be allowed a reduction in damages corre-
sponding to the quantum of the victim's contributory negligence.
The distribution of loss between the victim and several tortfeasors,
either with or without settlement, should be applied unifbrmly
rather than turning upon whether the non-settling tortfeasor was
negligent or strictly liable. The legislature's failure to act leaves the
supreme court no reasonable alternative except to resolve these is-
sues when next called upon to do so.

1976) and Daly v. General Motors Corp., 20 Cal. 3d 725, 575 P.2d 1162, 144 Cal. Rptr. 380
(1978). The form of such an issue is not dissimilar from one approved in Urban Renewal
Agency v. Trammel, 407 S.W.2d 773 (Tex. 1966), an eminent domain case, in which the court
suggested that the jury first determine the value of the entire property and then the value of
the lessee's interest, the difference being the sum awarded the lessor, with the trial court
entering judgment for both lessee and lessor accordingly. By this method, if the jury deter-
mined that plaintiff's damages totalled $100,000, 10 percent resulting from plaintiff's contri-
butory negligence and 50 percent from the negligent tortfeasor's conduct, the plaintiff would
be entitled to recover $50,000 from the negligent tortfeasor and $40,000 from the supplier of
the defective product.

126. See Turner v. General Motors Corp., 584 S.W.2d 844, 847 (Tex. 1979).
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