
Texas Civil Procedure-Summary Judgment-The Party Ad-
verse to a Summary Judgment Motion May, Without Filing an
Answer or other Response, Raise on Appeal the Sufficiency of
the Summary Judgment Proof to Support the Specific Grounds
Stated in the Motion, but, in the Absence of Such an Answer or
Other Response, May Not Raise Any Other Material Fact Issue
as Grounds for Reversal. Combs v. Fantastic Homes, Inc., 584
S.W.2d 340 (Tex. Civ. App.-Dallas 1979, writ ref'd n.r.e.).

Plaintiffs purchased new homes from defendant Fantastic
Homes, Inc., in reliance on representations by defendant's agents
that other houses built in the neighborhood would comply with a
specified development scheme.' The defendant failed to adhere to
the scheme, however, and plaintiffs brought suit for treble damages
under the Deceptive Trade Practices-Consumer Protection Act.'
Defendant entered a motion for summary judgment.3 In support of
its motion for summary judgment, defendant offered the deposition
testimony of the respective plaintiffs4 as evidence negating the es-
sential element of intentional deception.' No response to the motion
was filed by plaintiffs. The trial court rendered summary judgment
for defendant on the ground that the deposition testimony conclu-
sively negated any intent to deceive on the part of defendant's
agents.' The Dallas Court of Civil Appeals reversed and remanded
on the basis that the deposition testimony did not establish, as a
matter of law, the absence of an intent to deceive on the part of
defendant's agents.7 The court held that under amended Rule 166-

1. Combs v. Fantastic Homes, Inc., 584 S.W.2d 340, 342 (Tex. Civ. App.-Dallas 1979,
writ ref'd n.r.e.).

2. TEX. Bus. & COM. CODE ANN. §§ 17.46 and 17.50 (Vernon Supp. 1978-1979). Specifi-
cally, the petition alleged that the actions of defendant's agents were "false, misleading, and
deceptive" within § 17.46(a) as well as "unconscionable" within § 17.50(a)(3) of the Act. 584
S.W.2d at 342.

3. Subsequent houses in the development were substandard, thus depreciating the
value of the plaintiffs' homes. 584 S.W.2d at 342.

4. The deposition testimony was to the effect, that, in the opinion of the respective
plaintiffs, any representations made by the defendant's agents were not intentionally decep-
tive. Id.

5. In Singleton v. Pennington, 568 S.W.2d 367 (Tex. Civ. App.-Dallas 1977, writ filed),
the court construed the relevant portions of the Act as requiring an intent to deceive. The
Texas Supreme Court, in a per curiam opinion denying writ of error to the Combs petitioner,
specifically reserved judgment as to the correctness of this construction because that issue
was not properly before the court. See Fantastic Homes, Inc. v. Combs, 23 Tex. Sup. Ct. J.
35 (Oct. 17, 1979).

6. 584 S.W.2d at 342.
7. Id.
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A(c) of the Texas Rules of Civil Procedure,8 the adverse party may,
without filing an answer or other response, raise on appeal the suffi-
ciency of the summary judgment proof to support the specific
grounds stated in the motion, but, in the absence of such an answer
or other response, may not raise any other material fact issue as
grounds for reversal.'

The issue in Combs v. Fantastic Homes, Inc.,"0 was whether an
appellate court, in light of the 1978 amendment to Rule 166-A(c),
could review the sufficiency of the summary judgment proof to sup-
port the motion when the adverse party failed to file an answer or
other response to the motion." Plaintiffs maintained that their dep-
ositions, the sole summary judgment proof, raised a fact issue con-
cerning defendant's agents' intent to deceive and that the summary
judgment proof failed to negate the fact issue of negligent misrepre-
sentations allegedly raised by the pleadings." Defendant argued
that appellate consideration of either of these issues was improper
because plaintiffs failed to present them to the trial court, by answer
or other response, as required under the amended rule.'3

In reaching its holding, the court harmonized the evident pur-
pose of the amendment, to limit reversals to those factual issues
presented to the trial court," with the general function of summary
judgment, "the elimination of patently unmeritorious claims and
untenable defenses."' 5 The amended rule provides: "Issues not ex-
pressly presented to the trial court by written motion, answer or
other response shall not be considered on appeal as grounds for
reversal."' 6 Using a contextual analysis, the court determined that

8. TEX. R. Civ. P..166-A(c). See note 16 infra for the text of the rule.
9. 584 S.W.2d at 343.
10. 584 S.W.2d 340 (Tex. Civ. App.-Dallas 1979, writ ref'd n.r.e.).
11. Id. at 342.
12. Id.
13. Id.
14. Id. at 344.
15. Id., citing Swilley v. Hughes, 488 S.W.2d 64, 68 (Tex. 1972); Gulbenkian v. Penn,

151 Tex. 412, 252 S.W.2d 929, 931 (1952).
16. TEX. R. Civ. P. 166-A(c). The portion of the amended rule relevant to the decision

in Combs provides:
(c) Motion and Proceedings Thereon. The motion for summary judgment shall

state the specific grounds therefor. Except on leave of court, the motion shall be
served at least twenty-one days before the time specified for the hearing. Except
on leave of court, the adverse party, not later than seven days prior to the day of
hearing may serve opposing affidavits or other written response. No oral testimony
shall be received at the hearing. The judgment sought shall be rendered forthwith
if the pleadings, depositions, answers to interrogatories, admissions and affidavits,
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the word "motion" necessarily referred to the summary judgment
motion." Thus any issue raised by the movant in his motion or by
the adverse party in his answer could properly be considered on
appeal as grounds for reversal.' 8 The court recognized the inconsis-
tency of this conclusion in that the very purpose of a summary
judgment motion is to negate the existence of material fact issues. 9

The court resolved this apparent dilemma by defining expansively
the word "issues" to include a specific ground asserted "negatively"
by the moving party, as well as one presented positively by the
adverse party. 0

Applying this construction of Rule 166-A(c), the court decided
that the issue of negligent misrepresentations was not presented to
the trial court either in the motion for summary judgment or in an
answer or other response. The court, therefore, refused to consider
this issue on appeal.2 ' However, because the motion undertook spe-
cifically to negate the issue of defendant's agents' intent to deceive,
plaintiffs were allowed to challenge the sufficiency of the proof to
support that specific ground, even in the absence of a response to
the motion in the trial court. 2

The function of the Texas summary judgment practice has long
been identified as the "elimination of patently unmeritorious claims
or untenable defenses; not being intended to deprive litigants of
their right to a full hearing on the merits of any real issue of fact."' ' 3

The Texas summary judgment rule, Rule 166-A, is patterned largely

if any, on file at the time of the hearing, or filed thereafter and before judgment
with permission of the court, show that, except as to the amount of damages, there
is no genuine issue as to any material fact and the moving party is entitled to
judgment as a matter of law on the issues as expressly set out in the motion or in
an answer or any other response. Issues not expressly presented to the trial court
by written motion, answer or other response shall not be considered on appeal as
grounds for reversal.
17. 584 S.W.2d at 343.
18. Id.
19. Id.
20. Id.
21. Id. at 344.
22. Id. The court held that the purported admissions of the plaintiffs' were only opin-

ions and, as such, did not conclusively negate the fact issue of defendant's agents' intent to
deceive. Id. at 345.

23. Gulbenkian v. Penn, 151 Tex. 412, 252 S.W.2d 929, 931 (1952), quoting Kaufman
v. Blackman, 239 S.W.2d 422, 428 (Tex. Civ. App.-Dallas 1951, writ ref'd n.r.e.). Accord,
Swilley v. Hughes, 488 S.W.2d 64, 68 (Tex. 1972). See generally Comment, Summary Judg-
ment In Texas: A Selective Survey, 14 Hous. L. REv. 854 (1977).
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after the federal rule.24 Rule 166-A(c) requires that the motion state
the specific grounds upon which it is based.23 This specificity re-
quirement was diminished by the Texas Supreme Court in
Westchester Fire Insurance Co. v. Alvarez.26 Alvarez involved a dis-
pute between a deceased workman's widow and his employer's com-
pensation carrier over funds from the settlement of a wrongful death
action against a third party.27 The insurance company was granted
summary judgment even though the motion failed to state the spe-
cific grounds upon which it was based.28 On appeal, the court stated
that the purpose of the specificity requirement was to allow the
adverse party an opportunity to formulate an effective response to
the motion.2 Affirming the summary judgment, the court held that
the lack of specificity in a motion is a defect of form that is waived
in the absence of an exception by the adverse party prior to rendi-
tion of judgment.30

Following the specificity requirement, the rule provides that
summary judgment is proper if "there is no genuine issue as to any
material fact and the moving party is entitled to judgment as a
matter of law. . . . ",3 In considering the motion, the trial court
focuses, not on the pleadings of the respective parties, but on the
extrinsic supportive evidence offered by the movant.3 2 Only in the
limited circumstance in which the pleadings establish the absence
of a legally cognizable claim or defense is summary judgment based
solely on the pleadings proper. 33 The plaintiff-movant must estab-
lish the absence of a fact issue as to all the essential elements of at
least one theory of recovery .3 The defendant-movant must prove
the absence of a fact issue regarding at least one essential element
of each theory of recovery.35 In addition, the movant, whether plain-

24. Compare FED. R. Civ. P. 56(b), (d), (f) and (g) with TEx. R. Civ. P. 166-A (b), (d),
(f) and (g).

25. TEx. R. Civ. P. 166-A(c).
26. 576 S.W.2d 771 (Tex. 1978).
27. Id. at 772.
28. Id.
29. Id.
30. Id. at 773.
31. TEx. R. Civ. P. 166-A(c).
32. Hidalgo v. Surety Say. and Loan Ass'n, 462 S.W.2d 540, 545 (Tex. 1971) (pleadings,

even though sworn, are not proper summary judgment proof).
33. Swilley v. Hughes, 488 S.W.2d 64, 67 (Tex. 1972), citing McDonald, Summary

Judgments, 30 TExAs L. REv. 285, 297 (1952).
34. Gibbs v. General Motors Corp., 450 S.W.2d 827, 828 (Tex. 1970).
35. Id.
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tiff or defendant, must demonstrate his right to judgment as a mat-
ter of law.36 When the motion is based on an affirmative defense, the
movant must conclusively establish all the essential elements of
that defense7.3

There is no burden on the adverse party to offer controverting
proof if the movant's supportive evidence is insufficient.38 As under
the federal rule, which places an explicit burden on the adverse
party,39 no response is required when the movant's proof fails to
negate the existence of genuine issues of material fact. 0 Thus, sum-
mary judgment is granted on the merits of the proof offered and not
on the default of the adverse party.4 When the adverse party desires
to rely on an affirmative defense, he must raise it in an answer or
response to the motion even though not raised by the motion itself.2

If the motion is properly supported, the adverse party must offer
controverting evidence, or summary judgment, if appropriate, will
be entered against him.4 3

The denial of a summary judgment motion is interlocutory in
nature and not appealable." An appeal is allowed when the denial
of the motion has the effect of a final judgment.4" The standard of

36. TEx. R. Civ. P. 166-A(c).
37. Swilley v. Hughes, 488 S.W.2d 64, 67 (Tex. 1972).
38. See, e.g., Swilley v. Hughes, 488 S.W.2d 64 (Tex. 1972) (no need to offer contradic-

tory proof when movant's proof only raises a fact issue); Prassel Constr. Co. v. Van Delden
Constr. Co., 562 S.W.2d 542 (Tex. Civ. App.-El Paso 1978, writ ref'd n.r.e.) (no burden on
adverse party to offer proof when movant's proof is insufficient to support summary judgment
motion).

39. FED. R. Civ. P. 56(e) provides that "an adverse party may not rest upon the mere
allegations or denials of his pleadings ... "

40. See note 38 supra. Accord, Adickes v. S.H. Kress & Co., 398 U.S. 144 (1970) (failure
of adverse party to respond to motion is not sufficient to render summary judgment proper
when movant's proof does not negate the existence of genuine issues of material fact).

41. Swilley v. Hughes, 488 S.W.2d 64, 68 (Tex. 1972).
42. Torres v. Western Cas. and Sur. Co., 457 S.W.2d 50, 53 (Tex. 1970) (burden on

adverse party to raise affirmative defense even if not raised by movant's proof). Cf. Matthews
v. Houtchens, 576 S.W.2d 880, 885 (Tex. Civ. App.-Fort Worth 1979, no writ) (burden on
defendant-respondent to either invoke TEX. R. Civ. P. 184(a), "Judicial Notice of Law of
Other States .. ", or offer proof that applicable law was that of foreign state; without such
action, presumption that applicable law was the same as that of Texas became binding).

43. See, e.g., Habern v. Commonwealth Nat'l Bank, 479 S.W.2d 99, 101 (Tex. Civ.
App.-Dallas 1972, no writ) (properly supported motion places burden on the adverse party
to controvert); Torres v. Western Cas. and Sur. Co., 457 S.W.2d 50, 52 (Tex. 1970) (if
defendant's summary judgment proof overcomes the allegations of the complaint, plaintiff
may not rest on his pleadings). Accord, FED. R. Civ. P. 56(e).

44. Wright v. Wright, 154 Tex. 138, 274 S.W.2d 670 (1955); Gibbs v. Gibbs, 443 S.W,2d
958 (Tex. Civ. App.-Amarillo 1969, no writ).

45. For example, when both parties move for summary judgment, and the court sus-
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appellate review is the same as that of the trial court; that is,
whether the summary judgment proof establishes the absence of
genuine issues of material fact and the movant's right to judgment
as a matter of law. 4"

Prior to the 1978 amendment to Rule 166-A(c), a party opposing
a motion for summary judgment did not have a duty to file a re-
sponse in the trial court." On appeal, he could challenge the suffi-
ciency of the summary judgment proof to negate any material fact
issue found in the record.41 Additionally, he could raise factual is-
sues found in the summary judgment proof but outside the scope of
the pleadings.4" Thus, under the old rule,10 reversals were often
granted on factual issues not considered by the trial court in ruling
on the original motion. 51

The 1978 amended Rule 166-A(c) provides: "Issues not ex-
pressly presented to the trial court . . . shall not be considered on
appeal as grounds for reversal."5 The amendment does not ex-
pressly address the effect of a failure to respond to the summary
judgment motion. One Houston Court of Civil Appeals, in Feller v.
Southwestern Bell Telephone Co.,5 construed such a failure as a
default against the adverse party. In Feller, plaintiff Southwestern

tains one and overrules the other, the appellate court may properly review the trial court's
action on both motions. See Ackermann v. Vordenbaum, 403 S.W.2d 362 (Tex. 1966); Tobin
v. Garcia, 159 Tex. 58, 316 S.W.2d 396 (1958).

46. Gibbs v. General Motors Corp., 450 S.W.2d 827, 828 (Tex. 1970). See also TEx. R.
Civ. P. 166-A(c).

47. Combs v. Fantastic Homes, Inc., 584 S.W.2d 340, 342 (Tex. Civ. App.-Dallas 1979,
writ ref'd n.r.e.).

48. Id., citing Swilley v. Hughes, 488 S.W.2d 64,67-68 (Tex. 1972); Habern v. Common-
wealth Nat'l Bank, 479 S.W.2d 99, 101 (Tex. Civ. App.-Dallas 1972, no writ).

49. 584 S.W.2d at 342, citing Womack v. Allstate Ins. Co., 156 Tex. 467, 296 S.W.2d
233, 237 (1956).

50. Prior to the 1978 amendment, Rule 166-A(c) provided:
(c) Motion and Proceedings Thereon. The motion for summary judgment

shall state the specific grounds therefor. The motion shall be served at least ten
days before the time specified for the hearing. The adverse party prior to the day
of hearing may serve opposing affidavits. No oral testimony shall be received at the
hearing. The judgment sought shall be rendered forthwith if the pleadings, deposi-
tions, answers to interrogatories, and admissions on file, together with the affida-
vits, if any, show that, except as to the amount of damages, there is no genuine
issue as to any material fact and that the moving party is entitled to judgment as
a matter of law.
51. Concerning the relative efficiency of the summary judgment practice in Texas as

regards reversals of improperly granted motions, see Sheehan, Summary Judgment: Let the
Movant Beware, 8 ST. MARY'S L.J. 253, 254 (1976).

52. TEX. R. Civ. P. 166-A(c).
53. 581 S.W.2d 775 (Tex. Civ. App.-Houston [14th Dist.] 1979, no writ).
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Bell filed suit on an open account"' against J.E. Feller.5 Feller did
not respond to plaintiff's summary judgment motion, although he
did file his third amended answer to plaintiff's third amended peti-
tion subsequent to the motion .5 Feller conceded that the amended
rule required an answer to the summary judgment motion," but
agrued that his third amended answer was misnamed and, under
Rule 71 of the Texas Rules of Civil Procedure, 6 should have been
considered a response to the summary judgment motion rather than
an answer to plaintiff's amended petition. The court .ruled that
Feller's pleading was obviously directed to the amended petition
and not mistakenly designated as required by Rule 71.0 The court
held that no issues had been preserved for appeal due to Feller's
failure to respond to the summary judgment motion or to specify
fact issues to the trial court.6

In Matthews v. Houtchens,n the Fort Worth Court of Civil
Appeals recognized the desirability of a response to the summary
judgment motion but stopped short of advocating the default proce-
dure announced by Feller. Matthews involved a suit between a
woman and her former husband for partition of his accrued military
retirement benefits.63 Prior to the divorce, the husband earned these
benefits, not covered by the divorce decree, while stationed in Ari-
zona, Alaska, and Texas." Partial summary judgment was rendered
in favor of the wife in the form of an in rem decree regarding benefits
accruing after the date of judgment. The husband maintained on
appeal that the benefits should have been partitioned according to
the respective state's law wherein they accrued rather than accord-
ing to Texas law. The court affirmed the summary judgment and
held that the husband had the burden either of invoking Rule
184(a),6 5 relating to judicial notice of the law of other states, or of

54. Southwestern Bell originally brought suit on a sworn account pursuant to Rule 185,
TEX. R. Civ. P., but since its third amended complaint was not sworn, this was not a sworn
account case. 581 S.W.2d at 776.

55. 581 S.W.2d at 775.
56. Id. at 776.
57. Id.
58. TEx. R. Civ. P. 71.
59. 581 S.W.2d at 776.
60. Id. at 777.
61. Id.
62. 576 S.W.2d 880 (Tex. Civ. App.-Fort Worth 1979, no writ).
63. Id. at 882.
64. Id.
65. TEx. R. Civ. P. 184(a).
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offering his own summary judgment proof establishing the inapplic-
ability of Texas law. Because the husband took neither of these
courses of action, he became bound by the presumption that the
applicable law was the same as that of Texas.6

The most recent decision handed down under the amended rule
is Sherman v. Davis." In Sherman, two joint venturers brought an
action against their coventurers for fraudulent business transac-
tions.1 Defendants moved for summary judgment on the specific
ground that the petition, the sole summary judgment proof, pleaded
facts which established the expiration of the applicable two year
statute of limitations." The trial court accepted this contention and
rendered summary judgment against plaintiffs.70 The Dallas Court
of Civil Appeals held that plaintiffs, without responding to the sum-
mary judgment motion, could raise on appeal the question of
whether the specific ground for the motion, the bar of limitations,
was sufficiently supported by the petition.7 However, the court
ruled that summary judgment was improper because the petition
claimed breach of contractual and fiduciary duties not covered by
the two year statute of limitations."

In view of these conflicting decisions from the courts of civil
appeals, and because the Texas Supreme Court has not yet ruled
on the issue, an examination of the history of the 1978 amendment
is essential to determine the effect the amendment was intended to
have on a party who chooses not to respond to a summary judgment
motion. The proposed amendment, recommended by the Advisory
Committee to the Texas Supreme Court, would have placed an
express burden to respond on the adverse party. The draft provided
that once the

moving party has . . . shown that there is no genuine issue for
trial, and that the moving party is entitled to judgment as a matter
of law, the adverse party may not rest upon the mere allegations
or denials of his pleadings, but must define specifically in writing
the issue or issues he contends are controverted or point out the
defects in the movant's proof, and, if necessary to demonstrate a

66. 576 S.W.2d at 885.
67. 583 S.W.2d 922 (Tex. Civ. App.-Dallas 1979, writ refd n.r.e.).
68. Id. at 923.
69. Id. at 924.
70. Id.
71. Id. at 925.
72. Id. at 923.
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factual dispute, respond . . . showing that there is a genuine issue
for trial. If he does not so respond, summary judgment, if appropri-
ate, shall be entered against him.7"

This approach is textually similar to Federal Rule 56(e), which pro-
vides that once a motion is properly supported, the "adverse party
may not rest upon the mere allegations or denials of his pleading,
but his response . . . must set forth specific facts showing that there
is a genuine issue for trial" or "summary judgment, if appropriate,
shall be entered against him."" Summary judgment under the fed-
eral rule is not granted on the default of the adverse party when the
motion is improperly supported. 5 Given the similarity of the pro-
posed draft to the federal rule, it is unlikely that the adopted
amendment, which omitted the explicit burden on the adverse party
to offer proof, was intended to be a default procedure. The evident
purpose of the adopted amendment, correctly stated in Combs v.
Fantastic Homes, Inc.," was to limit issues on appeal to those pre-
sented to the trial court, thus discouraging reversals on issues not
considered under the original motion.

Although the Combs decision is well-reasoned, being based
upon a meticulous examination of the amended rule, two potential
problem areas exist that merit discussion. The initial problem arises

73. Memorandum from Justice Pope to the Texas Supreme Court regarding proposed
changes to Rule 166-A, the Summary Judgment Rule (July 6, 1977) (hereinafter cited as
Memorandum). See also Sheehan, supra note 51, at 269-70.

74. FED. R. Civ. P. 56(e).
75. Adickes v. S.H. Kress & Co., 398 U.S. 144 (1970).
76. The Advisory Committee was divided into three positions regarding what should be

done to the substance of the rule:
(a) There were those who felt that the then existing rule was sufficient and that any

changes would compromise trials in which true fact issues existed.
(b) There were those who favored the draft, eventually recommended by the Commit-

tee, which contained language placing an express burden on the adverse party to respond to
the summary judgment motion. (See text accompanying note 73 supra).

(c) There were those who favored the draft, subsequently enacted by the Texas Su-
preme Court, which contained no explicit burden on the adverse party to offer proof at the
summary judgment proceeding. (See TEx. R. Civ. P. 166-A(c)).

Apparently the-greatest concern of the Committee members was the possibility that any
change in the substance of the rule might be interpreted as an affirmative burden on the
adverse party's part. Although this concern permeated the Committee's meetings, the fact
that the Texas Supreme Court chose not to adopt the draft proposed by the Committee still
leaves some doubt as to the possible ramifications of the amendment. See Memorandum,
supra note 73. See also the Minutes of the Supreme Court Advisory Committee (March 11-
12, 1977).

77. 584 S.W.2d 340, 342 (Tex. Civ. App.-Dallas 1979, writ ref'd n.r.e.).
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in light of the recent Texas Supreme Court decision in Westchester
Fire Insurance Co. v. Alvarez. 8 In Alvarez, the court held that the
lack of specificity in a summary judgment motion is a defect of form
that is waived if not excepted to prior to rendition of judgment."
Under the Combs rationale, a general summary judgment motion,
not excepted to prior to judgment, would contain no specific
grounds which might be challenged on appeal. The solution to this
problem, suggested in Combs,s° would be to allow the appellate
court to consider any issue negated by the general terms of the
motion as potential grounds for reversal. This approach, even
though resembling the "issue hunting" typical prior to the amend-
ment, seems necessary in view of the Alvarez holding.

The second problem concerns appellate review of a summary
judgment motion based solely on the pleadings.8 In such a motion,
the movant need only state the specific grounds for the motion and
offer the pleadings for the trial court's consideration. If, due to his
failure to respond, the adverse party is limited on appeal to chal-
lenging those specific grounds, the motion prevents him from pursu-
ing an alternate theory substantiated by the record. Thus, the mov-
ant, in effect resting on the pleadings without offering extrinsic
supportive evidence, has limited the adverse party to those specific
grounds contained in the motion. If the summary judgment is up-
held on those grounds it might deprive the adverse party of his right
to a full trial on an otherwise meritorious claim or defense.

The solution to this problem lies in consideration of the true
nature and purpose of a motion for summary judgment on the
pleadings in relation to the amended rule. A summary judgment
motion, unsupported by extrinsic evidence and directed solely at a
pleading, resembles a special exception challenging the legal suffi-
ciency of the pleading.82 Unless the pleading establishes the absence
of a legally cognizable claim or defense, the only situation in which
summary judgment on the pleadings is proper, s3 it is error to grant

78. 576 S.W.2d 771 (Tex. 1978).
79. Id. at 773.
80. Combs v. Fantastic Homes, Inc., 584 S.W.2d 340, 343 n.1 (Tex. Civ. App.-Dallas

1979, writ ref'd n.r.e.).
81. For a summary judgment on the pleadings decision under the amended rule, see

Sherman v. Davis, 583 S.W.2d 922 (Tex. Civ. App.-Dallas 1979, writ refd n.r.e.).
82. 4 R. McDONALD, TEXAS CVL PRACTICE § 17.26.8 (rev. 1971).
83. See Swilley v. Hughes, 488 S.W.2d 64, 67 (Tex. 1972), citing McDonald, Summary

Judgments, 30 TExAs L. REV. 285, 297 (1952).
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the motion without leave to amend.84 In Sherman v. Davis, 85 decided
under the amended rule, the Dallas Court of Civil Appeals accom-
plished this result by viewing the attacked pleading as "issues"
presented to the trial court as required under the Combs decision.

Combs v. Fantastic Homes, Inc.,"6 is an exceptional decision in
that it implements the purpose of limiting issues on appeal to those
presented to the trial court without depriving a non-responding
party of his right to a full trial on the merits when the summary
judgment proof is clearly insufficient to support the motion. Even
though arguments in favor of greater participation by the adverse
party in a summary judgment proceeding are noteworthy,87 the mo-
tion should stand or fall on its own merits regardless of the oppo-
nent's participation.

Louis P. Gregory

84. 4 R. McDONALD, TEXAS CIVIL PRACTICE § 17.26.8 (rev. 1971).
85. 583 S.W.2d 922, 925 (Tex. Civ. App.-Dallas 1979, writ ref'd n.r.e.).
86. 584 S.W.2d 340 (Tex. Civ. App.-Dallas 1979, writ ref'd n.r.e.).
87. See Comment, The Burden of Coming Forward with Evidence on a Motion for

Summary Judgment, 8 Hous. L. REV. 514 (1971).
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