
TEXAS UNDERGROUND WATER LAW:
THE NEED FOR CONSERVATION AND

PROTECTION OF A LIMITED RESOURCE

Serious underground water' problems have developed in
Texas. Along the Gulf Coast extensive pumping of groundwater
has caused saltwater from adjacent bays to enter the Coastal Sands
aquifer in some areas, threatening the water's purity.2 In the central
part of the state heavy withdrawals of underground water threaten
to reduce the flow of rivers,3 and in West Texas, the most inten-
sively irrigated area in the state, severe shortages of underground
water threaten to undermine the area's farming economy.4 The
gravity of the state's underground water problems can be properly
understood when one considers that seventy-five percent of the

1. It is necessary to distinguish underground water from surface water and other types
of subsurface water because the applicable legal principles depend upon how the water is
classified. Surface water is governed by the appropriations doctrine. See TEX. WATER CODE

ANN. § 5.021 (Vernon 1972). Underground water, however, is governed by the English rule of
absolute ownership. Friendswood Dev. Co. v. Smith Southwest Indus., Inc., 576 S.W.2d 21,
25 (Tex. 1978). There are two classifications of subsurface waters-definite underground
streams and percolating water. See HUTCHINS, THE TEXAS LAW OF WATER RIGHTS 558 (1961).
Subsurface water that flows in a definite channel is classified as an underground stream and
is legally treated the same as a surface stream. Id. at 560. In contrast, percolating water has
a migratory nature; it does not move through definite channels, but rather oozes and filters
through the earth. Id. at 566. The Texas Water Code's definition of underground water dis-
tinguishes between these two classes of subsurface water as follows: "underground water
means water percolating below the surface of the earth and that is suitable for agricultural
. . . purposes, but does not include subterranean streams .... " TEX. WATER CODE ANN. §

52.001 (Vernon 1972). (emphasis added). The courts presume that subsurface water is per-
colating. Texas Co. v. Burkett, 117 Tex. 16, 296 S.W. 273, 278 (1927). For purposes of this
comment the terms underground water and groundwater refer only to percolating water. Ad-
ditionally, it should be noted that the terms groundwater and underground water are
interchangeable.

2. 4 TEX. RESEARCH LEAGUE, A PATTERN OF INTERGOVERNMENTAL RELATIONS FOR WATER

RESOURCE MANAGEMENT IN TEXAS, 43 (1966). Galveston county has had to seek a surface
water supply source because of quality and quantity problems with its underground water
supply. Id.

3. See Comment, Ground Water Management: A Proposal for Texas, 51 TEXAS L. REV.

289, 289 (1973). According to one study, West Texas' cotton and sorghum production will
decline sixty-five and twenty percent respectively from its 1966 levels by 1990. NATIONAL
WATER COMMISSION, WATER POLICIES FOR THE FUTURE, 239 (1973).

4. See TEX. RESEARCH LEAGUE, supra note 2, at 43.
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state's water needs are met by underground water.5 The state's in-
dustrial and agricultural sectors are heavily dependent upon large
amounts of groundwater,' and the demand is certain to increase in
the future as Texas' population and level of industrialization con-
tinue to rise.

Because the development of additional surface water would re-
quire large public expenditures,7 the need for effective underground
water conservation in Texas is imperative. Unfortunately, the
Texas Supreme Court and legislature have created a legal environ-
ment that is incompatible with effective conservation. 8 Generally,
the system's failure can be attributed to two factors: (1) the Texas
Supreme Court has continued to apply the archaic English rule of
absolute ownership of underground water;' and (2) the legislature
has delegated the power to regulate groundwater to those least
likely to exercise it - the users of underground water.'0

The importance of underground water to the state dictates
that Texas adopt a system more conducive to conservation. This
comment will examine the reasons for the current system's failure
to promote effective conservation and will propose the implementa-
tion of a different framework for the regulation and protection of
underground water rights.

I. GENERAL DEVELOPMENT OF UNDERGROUND WATER LAW

The issue of an individual's lroperty rights in underground
water was first considered in England in 1843. In Acton v. Blun-
dell, "1 the plaintiff-landowner sought damages for the impairment
of his underground water supply caused by his neighbor's with-
drawals of underground water. The court denied the plaintiff any
relief and formulated the theory that has become known as the

5. Id. at 40.
6. Id. at 43.
7. See Castleberry, A Proposal for Adoption of a Legal Doctrine of Ground-Stream

Water Interrelationship in Texas, 7 ST. MARY'S L.J. 503 (1975).
8. Cf. Barnes, Hydrological Aspects of Ground-Water Control, in PROCEEDINGS OF

WATER LAW CONFERENCES 1956 at 145 (1956) (noted that the English rule is poorly suited
to conservation and equitable distribution of a correlative resource like groundwater).

9. See generally Comment, The Groundwater District Act of 1949: Analysis and Criti-
cism, 30 TEXAS L. REV. 862 (1952).

10. Comment, supra note 3, at 289.
11. 152 Eng. Rep. 1223, 1224 (Exch. 1843). The defendant was withdrawing under-

ground water for use in the mining operations he conducted on his land.
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common law doctrine or the English rule.'" Under this doctrine,
underground water is considered to be the property of the overlying
landowner who may withdraw it regardless of the effect on other
wells or the reasonableness of his use."

Early in the development of American water jurisprudence,
the English rule was generally accepted." The Ohio Supreme
Court's often-cited Frazier v. Brown'5 decision explained the ratio-
nale for the doctrine: the nature of underground water was so mys-
terious that no one could be certain that the supply of one under-
ground water user was affected by the withdrawals of another
user."

In 1862, New Hampshire became the first state to reject the
English rule when, in Basset v. Salisbury Manufacturing Co."' the
New Hampshire Supreme Court adopted the reasonable use doc-
trine. The reasonable use doctrine, like the English rule, recognizes
private ownership of groundwater by the overlying landowner.' 8 It
differs from the common law doctrine, however, in that the permis-
sible use of underground water is limited to beneficial uses con-
nected with the overlying land." A landowner that removes water
for use off the land is liable for an unreasonable use. The court in
Basset justified its departure from the common law on the ground
that the rights of underground water users are interdependent.'

12. Id. at 1235. The court stated the doctrine as follows:
[T]he person who owns the surface may dig therein and apply all that is found to
his own purposes at his free will and pleasure; and that if, in exercise of such right,
he intercepts or drains off the water collected from underground springs in his
neighbour's well, this inconvenience to his neighbour's falls within the description
of damnum absque injuria which cannot become the ground of an action.

13. Id.
14. 15 Hous. L. REV. 454, 456 (1978).
15. 12 Ohio St. 294 (1861).
16. Id. at 307. The court contrasted the mysterious nature of underground water with

surface water whose "nature is defined; their progress over the surface is seen and known
and uniform." Additionally, the court observed that the recognition of correlative rights in
underground water would adversely affect the development of Ohio's economy. Id. at 311.

17. 43 N.H. 569, 573 (1862), accord, Bristor v. Cheatham, 75 Ariz. 227, 255 P.2d 173,
178-79 (1953); Jones v. Oz-Ark-Val Poultry Co., 306 S.W.2d 111, 113 (Ark. 1957); MacArtor
v. Graylyn Crest III Swim Club, 41 Del. Ch. 26, 187 A.2d 417 (1963); Koch v. Wick, 87 So.2d
47, 48 (Fla. 1967); Higday v. Nickolaus, 469 S.W.2d 859, 869 (Mo. Ct. App. 1971); Prather v.
Eisenmann, 200 Neb. 1, 261 N.W.2d 766 (1978); Bayer v. Nello L. Teer Co., 256 N.C. 509,
124 S.E.2d 552, 556 (1962).

18. State v. Michels Pipeline Constr., Inc., 63 Wis. 2d 278, 217 N.W.2d 339, 345 (1971).
19. See 2 W. HtrrcHis, WATm RIosS IN THE NINETEEN WESTERN STATES, 634 (1974).
20. Basset v. Salisbury Mfg. Co., 43 N.H. 569, 573 (1862). The court stated that "[tihe

rights of each landowner being similar and his enjoyment dependent upon the action of other
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The court recognized that the supply of one user is affected by the
activities of other users, and noted that the law generally prohibits
a person from using his property in such a way that he injures
another."

A third theory, the correlative rights doctrine was formulated
in 1903 by the California Supreme Court in Katz v. Walkinshaw. 2
The court abandoned the common law doctrine, stating that it did
not adequately protect underground water rights." The correlative
rights doctrine adopted by the court does not recognize private
ownership of underground water; instead each groundwater user is
viewed as having an equal right of use and enjoyment in the availa-
ble supply.2' Because their rights are correlative, the available sup-
ply of water is apportioned among its various users in the event of
a shortage.2

Another theory, the Restatement rule2
1 was adopted by the

Wisconsin Supreme Court in State v. Michels Pipeline Construc-
tion, Inc.27 In Michels the State contended that the defendant's
withdrawals of groundwater for use in constructing a sewer had
damaged the citizens of the state by reducing the water table,
causing some wells to go dry, and decreasing the capacity and
water quality in other wells.2' The court noted that modern science

land-owners, these rights must be valueless unless exercised with reference to each
-other ....

21. Id. at 577.
22. 141 Cal. 116, 74 P. 766 (1903).
23. Id. at 771. The court also noted that the English rule developed in a climate where

water scarcity was not a problem, unlike California's dry and arid climate.
24. See Orchard v. Cecil F. White Ranches, 97 Cal. App. 2d 35, 217 P.2d 143, 148

(1950).
25. Id. The court stated that "[als between overlying owners, the rights are correlative

and are referred to as belonging to all in common; each may use only his reasonable share
when water is insufficient to meet the needs of all." California is the only state that follows
the correlative rights doctrine.

26. THE RESTATEMENT (SECOND) OF ToRrs § 858 (1979) provides:
LIABILITY FOR USE OF GROUND WATER
A proprietor of land or his grantee who withdraws' ground water from the land and
uses it for a beneficial purpose is not subject to liability for interference with the
use of water by another, unless
(a) The withdrawal of water causes unreasonable harm to a proprietor of neigh-
boring land through lowering the water table or reducing artesian pressure,
(b) the withdrawal of ground water exceeds the proprietor's reasonable share of
the annual supply or total store of ground water. . ..

27. 63 Wis. 2d 278, 217 N.W.2d 339, 351 (1974).
28. Id. at 340. The plaintiff sought a court order requiring the defendant to conduct

the construction of the sewer in a manner that would ameliorate the adverse consequences of
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had progressed "to the point where a cause and effect relationship
can be established between a tapping of underground water and
the level of the water table. . ." and adopted the Restatement rule
which subjects a landowner to liability for causing an unreasonable
harm by lowering the water table.2

A final theory is the appropriation doctrine; a theory originally
developed to govern surface water.30 Under the appropriation doc-
trine, groundwater is declared by statute to be property of the state
subject to existing vested rights held by landowners.3 1 To obtain an
appropriative right, a landowner files an application with the
state.2 The state will issue the applicant a permit to divert a spe-
cific quantity of underground water from the public water supply.3

When a shortage occurs, individuals with vested rights have first
priority to the available water, followed by the appropriators ac-
cording to the date of their permit; the earlier the date the higher
the priority.3'

Generally, the western states have rejected the English rule
because it is poorly suited for their groundwater problems. The
trend in these states has been to adopt the appropriation doctrine.35

Texas is currently the the only western state that continues to ad-

its actions.
29. Id. at 345. The court seemed to be giving effect to the maxim "cessante ratione,

cessat ipsa lex." (the reason of the law ceasing, the law itself ceases). The court also stated
that an unreasonable harm will vary with the factual circumstance. Id. at 351.

30. 5 POWELL ON REAL PROPERTY § 743 at 491 (1979).
31. See Comment supra note 9, at 864.
32. Id.
33. See 1 W. HUrCINS, WATER RIGHTS LAW IN THE NINETEEN WESTERN STATES 226, 491

(1971).
34. Id. at 226.
35. The following western states adhere to the appropriations doctrine: Alaska (ALASKA

STAT. § 46.15.030 (1977)); Colorado (CoLo. REV. STAT. § 37-92-102 (1) (1973)); Hawaii (HA-
WAII REV. STAT. § 177-3, 177-9 (1976)); Idaho (IDAHO CODE § 42-226 (1977)); Kansas (KAN.
STAT. ANN. § 82a-703 (1977)); Montana (MONT. CODE ANN. § 85-2-101 (1) (1978)); Nevada
(NEv. REV. STAT. § 533.025 (1973)); New Mexico (N.M. STAT. ANN. § 72-1-1 (1978)); North
Dakota (N.D. CENT. CODE § 61-01-01 (1960)); Oklahoma (OKLA. STAT. ANN. tit. 82, § 1020.2
(West Supp. 1978-79)); Oregon (OR. REV. STAT. § 537.110 (1977)); South Dakota (S.D. COMP.
LAWS ANN. § 46-1-3 (1953)); Utah (UTAH CODE ANN. § 73-1-1 (1962)); Washington (WASH.
REV. CODE ANN. § 90.03.010 (1962)); Wyoming (Wyo. STAT. § 41-3-101, 4-3-904 (1977)). Doc-
trines followed in the remaining western states are: Reasonable use doctrine- Arizona (Bris-
tor v. Cheatham, 75 Ariz. 227, 255 P.2d 173, 178- 79 (1953)); Correlative rights doctrine-
California (Katz v. Walkinshaw, 141 Cal. 116, 74 P. 766, 772 (1903)); Modified reasonable
use doctrine, apportionment of water during water shortages- Nebraska (Prather v. Eisen-
mann, 200 Neb. 1, 261 N.W.2d 766, 771 (1978)); English rule- Texas (Houston & T.C. Ry. v.
East, 98 Tex. 146, 81 S.W. 279, 280 (1904)).
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here to the common law doctrine.3

I. TExAs UNDERGROUND WATER LAW

A. Judicial Developments

In 1904, the Texas Supreme Court laid the foundation for the
development of the state's underground water law in Houston &
T.C. Railway v. East.37 In East the court adopted the English rule
which affords a landowner an almost unrestricted right to withdraw
water from beneath his land.3" The court justified its holding on the
basis of public policy considerations, noting that the nature of un-
derground water was so mysterious and occult that its regulation
was impossible .3 Further, the court stated that the recognition of
correlative rights in groundwater would impede the state's eco-
nomic development. 0

Fifty-one years later in City of Corpus Christi v. City of Pleas-
anton, ' the Texas Supreme Court had an opportunity to reconsider
its adherence to the English rule. The defendant city was with-
drawing large quantities of groundwater from the same aquifer
used by the plaintiffs and transporting it to the city for use.' 2 Ap-
proximately sixty-three to seventy-four percent of the water was
lost in transit due to evaporation and seepage.13 Plaintiffs sought to
enjoin the transportation on the basis of waste." The court, how-
ever, reaffirmed its commitment to the English rule and denied the
requested relief, noting that the common law doctrine recognized a
cause of action only for maliciously motivated withdrawals of un-
derground water and not for mere waste. 5

In a sharply worded dissent, Justice Wilson rebuked the ma-
jority for refusing to acknowledge the English rule's obvious obso-

36. Hauschen, Increasing Water Scarcity: Some Problems and Solutions, VoicE OF THE
FEDERAL RESERVE BANK OF DALLAs 2, 12 (December 1979).

37. 98 Tex. 146, 81 S.W. 279 (1904).
38. Id. at 280-81.
39. Id.
40. Id.
41. 154 Tex. 289, 276 S.W.2d 798 (1955); See generally Greenhill and Gee, Ownership

of Ground Water in Texas: The East Case Reconsidered, 33 TEXAS L. REv. 620 (1955).
42. 276 S.W.2d at 799-800.
43. Id. at 800.
44. Id.
45. Id. at 801.
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lescence.11 He noted that modern science had dispelled the mystery
surrounding the nature of underground water, which, he observed,
had been the court's rationale for adopting the common law doc-
trine." Further, he stated that the court's prediction that correla-
tive rights would affect the state's economic development had been
disproven by the state's experience with oil and gas regulation,
which was premised upon the concept of correlative rights."8

In 1978, the Texas Supreme Court in Friendswood Develop-
ment Co. v. Smith-Southwest Industries, Inc." had a second oppor-
tunity to abandon the English rule. The precise issue in Friends-
wood was whether plaintiff landowners were entitled to a legal
remedy for the serious erosion and flood damage to their land. The
damage had resulted from the severe subsidence caused by the de-
fendant landowners' extraction of large quantities of groundwater
for sale to industrial users in Houston. The supreme court dis-
cussed the doctrine's origin and merits and acknowledged a change
in circumstances since the time of the English rule's adoption in
Texas.5 Nevertheless, the court refused to do more than narrow the
scope of the doctrine by recognizing a cause of action for subsi-
dence caused by the negligent drilling or production of an under-
ground water well." Furthermore, the court limited the new ground
of recovery to subsidence occurring after the date of final judgment
in Friendswood.52 In refusing to abandon the common law doctrine,
and in limiting its holding to future subsidence, the court stressed
that the English rule had become an established rule of property in
Texas. 3 Implicitly, the court stated that its rejection of the English
rule would drastically alter Texas' property law and that such a
change was properly a legislative function. With the English rule
remaining substantially intact, an underground water user remains
unable to sue another for injuries to his water supply.

46. Id. at 805. Justice Wilson stated that "[allthough this court can close its eyes to
the advancement of scientific and legal knowledge and government techniques by reaffirm-
ing this rationale as the majority do here, I do not believe this court will always do so.

47. Id.
48. Id.
49. 576 S.W.2d 21 (Tex. 1978).
50. Id. at 25-27.
51. Id. at 29-30. Commenting on a landowner's ability to withdraw groundwater with-

out any risk of liability under the English rule, the court stated: "no other use of private real
property . . . enjoys such an immunity from liability under the law of negligence."

52. Id. at 30.
53. Id.

19801
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B. Legislative Developments

In 1917 the "conservation amendment" to the Texas Constitu-
tion was adopted.54 The amendment declared that the state's pub-
lic policy was to conserve natural resources, including underground
water, and directed the legislature to enact appropriate legislation
to implement the policy.5 5 For the next twenty years, however, the
legislature failed to take any action to conserve underground water.
Beginning in 1937, the first of four unsuccessful attempts was made
to enact comprehensive groundwater legislation." These attempts
failed, however, because of strong resistance to state regulation of
underground water rights.5 7 Finally, in 1949 the legislature passed
the Texas Groundwater District Actm which authorized local voters
to form underground water conservation districts. 9

The Texas Groundwater District Act does not provide for com-
prehensive groundwater management. Instead, it merely provides
for regulation upon a permissive basis."0 The Act expressly recog-
nizes the private ownership of groundwater"' and exempts wells not
capable of producing 100,000 gallons per day.62 Further, wells that
are subject to the Railroad Commission's regulations are exempt
from a conservation district's regulations, except those that relate
to water quality. 3 Finally, the Act prohibits conservation districts
from restricting production of any well below 100,000 gallons per
day and from selling or distributing surface or underground water
for any purpose.64

The procedure for establishing a conservation district is basi-
cally a three step process. First, an underground reservoir 65 or a

54. TEX. CONST. art. XVI § 59a provides in pertinent part: "The conservation and de-
velopment of all of the natural resources of this State .. .are each and all hereby declared
public rights and duties; and the Legislature shall pass all such laws as may be appropriate
thereto."

55. Id.
56. Comment, supra note 11, at 865-66.
57. Id. at 866.
58. TEX. WATER CODE § 52.001-52.401 (Vernon 1972).
59. Id.
60. Cf. Comment, supra note 16, at 866 (noted that the political climate made it nec-

essary to abandon attempts to enact comprehensive groundwater legislation).
61. TEX. WATER CODE ANN. § 52.002 (Vernon 1972).
62. Id. § 52.118 (a).
63. Id.
64. Id. § 52.105, 52.118(c).
65. The statute defines an underground water reservoir as "a specific subsurface

waterbearing reservior having ascertainable boundaries and containing underground water

[Vol. 11:637
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subdivision thereof must be designated by the Texas Department
of Water Resources." The designation procedure is critical because
the statute requires that the proposed boundaries of a district be
"conterminous with the boundaries of an underground water
reservior. . .. "I The designation process can be set into motion
by the Texas Department of Water Resources on its own initiative
or upon its receipt of a properly endorsed petition requesting the
creation of a conservation district.6 8

The next step will vary depending on whether the proposed
district is to include only a single county or several counties. A pro-
posal for a single county conservation district is referred to the
county commissioners court for approval." A multi-county proposal
is referred to the Texas Department of Water Resources for consid-
eration.70 Regardless of which body the plan is referred to, the stat-
ute requires public notice of the plan and a public hearing to deter-
mine the merits of the proposal.7  Basically, approval or
disapproval depends on whether it is feasible and beneficial to the
impacted area.72

If the proposal is approved, five interim directors are ap-
pointed by the body to which the plan was referred.73 The primary
responsibility of the interim directors is to organize and conduct a
confirmation election within thirty days after their first board
meeting.7' In the confirmation election, approval by a majority of
the counties included in the proposed district will result in the dis-
trict's creation.75 The statute provides for the exclusion of any
county that votes against confirmation.7" Therefore, the district, if
approved, will include only those counties that voted for confirma-

that can be produced from a well at a rate of 150,000 gallons or more a day." Id. § 52.001(4).
66. Id. § 52.024. The statute uses the term "commission" which refers to the Texas

Water Rights Commission. The legislature, however, has eliminated the commission and has
replaced it with the Department of Water Resources, a new state agency. This article will
reflect the legislative change. See generally TEx. WATER CODE ANN. §§ 1.001-51.300 (Vernon
Supp. 1978-79).

67. TEX. WATER CODE ANN. § 52.023(a) (Vernon 1972).
68. Id. § 52.024(a).
69. Id. § 51.016.
70. Id.
71. Id. § 51.020.
72. See id. § 51.025.
73. Id. § 51.032.
74. See id. § 51.033.
75. Id. § 51.034.
76. Id. § 51.036.
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tion. Significantly, if the plan is disapproved by a majority of the
counties, a district cannot be fashioned from the counties that
voted for confirmation. 7 Once approved, an underground water
conservation district has extremely broad powers. It has the power
to levy and to collect property taxes, to issue bonds,7" and to regu-
late well spacing and production.79 Additionally, a district pos-
sesses general rule making authority.10

III. THE CONSTITUTIONALITY OF COMPREHENSIVE STATE REGULATION

The Texas Legislature is clearly empowered by the state's con-
stitution and statutes to regulate underground water. The question
remains, however', whether regulation would violate the fifth
amendment to the United States Constitution as a taking of pri-
vate property without just compensation."' Any attempt to declare
underground water to be public property under the appropriation
doctrine would be unconstitutional.8 2 In contrast, state regulation
of underground water that recognizes private ownership would be a
constitutional exercise of police power, analogous to state regula-
tion of oil and gas.m The United State's Supreme Court in

77. See Shaddix v. Kendrick, 430 S.W.2d 461 (Tex. 1968).
78. TEX. WATER CODE ANN. § 52.201 (Vernon 1972). The High Plains Underground

Water Conservation District finances its operations by assessing a five cent per hundred
dollar valuation ad valorem tax. See An Introduction to the High Plains Underground Water
Conservation District No. 1, an informational pamphlet published by the district.

79. TEX. WATER CODE ANN. § 52.117 (Vernon 1972).
80. Id. § 52.101.
81. U.S. CONST. amend. V. The United States Supreme Court in Pennsylvania Coal

Co. v. Mahon stated that "[tihe general rule ... is that while property may be regulated to
a certain extent, if regulation goes too far it will be recognized as a taking." 260 U.S. 393,
415-16 (1922). The Texas Supreme Court in Texas Co. v. Burkett recognized underground
water to be the exclusive property of the overlying landowner. 117 Tex. 16, 296 S.W. 273, 278
(1927).

82. See POWELL ON REAL PROPERTY supra note 30, at § 743.
83. Casebier and Starley, Proration of Ground Water, in PROCEEDINGS OF WATER LAW

CONFERENCES 1956, at 167-68 (1956). See Walker, Theories of Ownership and Control of Oil
and Gas Compared with Those of Ground Water in PROCEEDINGS OF WATER LAW CONFER-
ENCES 1956, at 131-32 (1956). The production of any well overlying the common reservoir will
affect other wells located near it. Walker, supra note 84, at 129. Therefore, the ability of
individual property owners to capture their fair share of underground water is necessarily
dependent upon the activites of other landowners that are similarly situated. Additionally,
the concept of absolute ownership subject to the "rule of capture" is applicable to either of
these resources. See TEX. RESEARCH LEAGUE supra note 2, at 40. The Texas Supreme Court in
Elliff v. Texas Drilling Co. defined the rule of capture as "the owner of a tract of land
acquiring title to oil and gas which he produces from wells on his land, though parts of the
oil and gas may have migrated from adjoining lands." 146 Tex. 575, 581, 210 S.W.2d 558,
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Champlin Refining Co. v. Corporate Commission of Oklahoma 4 ex-
pressly recognized that a state may constitutionally regulate oil
and gas in order to prevent the "unreasonable and wasteful deple-
tion of a common supply of oil and gas to the injury of others enti-
tled to resort to and take from the pool." In Brown v. Humble Oil
and Refining Co.,86 the Texas Supreme Court upheld the constitu-
tionality of the Railroad Commission's regulation of oil and gas
production, noting that the Texas Constitution expressly empowers
the legislature to enact conservation legislation. 7 The court stated
that state regulation is not unconstitutional merely because it oper-
ates as a restraint on the exercise of private property rights or re-
sults in a loss to an individual. The supreme court noted that such
regulation is within a state's police power and is valid, provided it
is not exercised in an unreasonable or arbitrary manner.88

IV. THE CURRENT STATE OF THE LAW: A CRITICAL ANALYSIS

There are two major problems with Texas' current under-
ground water law. First, and most important, there is insufficient
regulation to provide an impetus for effective conservation. Second,
the law is unjust; a property owner injured by another person's un-
reasonable use of underground water has no effective legal remedy.

A. Conservation

The primary cause of the state's groundwater problems is over-
production.89 Excessive production decreases the available supply
of underground water, which increases recovery costs as the water
table declines. 0 There are two sources of restraint upon a Texas
landowner's exercise' of his underground water rights: (1) judicial
restraints, and (2) the rules and regulations of underground water
conservation districts.

562-63 (1948).
84. 286 U.S. 210 (1932).
85. Id. at 234.
86. 126 Tex. 305, 83 S.W.2d 935 (1935).
87. The court observed that the Railroad Commission's regulation of oil and gas pro-

duction did not alter the Texas rule of property that a landowner owns the minerals beneath
his land. Id. at 944.

88. Id. at 305, 83 S.W.2d at 943.
89. Comment, supra note 3, at 298.
90. See NATIONAL WATER COMMISSION, supra note 5, at 238.
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1. Judicial Restraints

As previously discussed, the Texas Supreme Court continues
to determine underground water rights under the English rule. The
English rule, however, operates as a restriction on a landowner's
use of underground water in only two instances. First, the doctrine
prohibits withdrawals of groundwater when done for malicious rea-
sons.' Second, the supreme court modified the English rule in
Friendswood by imposing liability for negligent drilling or produc-
tion that results in subsidence. 2 These restrictions are obviously of
limited application and thus do little to curtail excessive produc-
tion. Therefore, the court's adherence to the common law doctrine
effectively forecloses the use of private litigation by underground
water users to prevent unreasonable and inefficient use.9 3 The En-
glish rule is the only restriction on a landowner's use of ground-
water in most areas of the state. 4

2. Underground Water Conservation Districts

In West Texas, underground water conservation districts im-
pose a second potential restriction on overproduction. Unfortu-
nately, the statutory scheme has failed to significantly affect the
patterns of water use in the state. 5 Two factors impede the stat-
ute's effectiveness. First the statute prohibits a district from regu-
lating well production below 100,000 gallons per day, or requiring a
permit for a well that is not capable of producing more than
100,000 gallons per day." The 100,000 gallon production exemption
is extremely liberal and tends to weaken the statute's effective-
ness. 7 A more significant structural defect, however, is that the
statute °provides for the formation of districts based on political

91. City of Corpus Christi v. City of Pleasanton, 154 Tex. 289, 276 S.W.2d 798, 801
(1955).

92. Friendswood Dev. Co. v. Smith-Southwest Indus., Inc., 576 S.W.2d 21, 22 (Tex.
1978).

93. Cf. Greenhill and Gee, supra note 41, at 629 (stated that the supreme court be-
lieved that it was not the function of the courts to administer a system of groundwater
regulation).

94. See Comment, supra note 3, at 296.
95. Cf. TEX. RESEARCH LEAGUE, supra note 2, at 43 (the present statutory scheme has

not resulted in the realization of effective controls over the rate or methods of underground
water withdrawals).

96. TEX. WATER CODE ANN. § 52.118 (Vernon 1972).
97. Comment, supra note 9, at 873-74.
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subdivision rather than on a reservoir basis." Because withdrawals
of water from any part of a reservoir affect the entire aquifer, a
prerequisite to effective regulation is control of the entire reser-
voir." Notwithstanding the importance of reservoir-wide regula-
tion, the statute permits large areas of a reservoir to escape regula-
tion by allowing a county that voted against the district's
confirmation to withdraw from the district.00

The second and most important contributing factor to the
statute's failure is that its implementation is entirely dependent on
the willingness of underground water users to submit to regulation.
During the statute's thirty year history, underground water users
generally have refused to accept the imposition of controls. Conser-
vation districts currently exist in only a few areas of the state. This
lack of initiative on the part of underground water users indicates a
preference for the status quo.'

The reluctance to surrender individual control over under-
ground water persists even in areas that have formed conservation
districts. The High Plains conservation district, located over the
Ogallala aquifer, illustrates this fact. Because the Ogallala aquifer
has almost no recharge capacity, 02 sustained withdrawals will
eventually exhaust the available supply or lower the water table to
a point that recovery becomes uneconomical. Although the district
is acutely aware of the severity of these problems, it has not acted
decisively to conserve the declining supply. Except for requiring
well permits and regulating well spacing, the district has not other-
wise exercised its broad powers.'0 3 Production controls could help
obtain the maximum benefit from the aquifer by extending its use-
ful life.'10 The district has attempted, however, to conserve the
area's limited water supply merely by educating people about the

98. Casebiar and Starley, supra note 83, at 168-69.
99. Id.
100. TEX. WATER CODE ANN. § 51.036 (Vernon 1972); See TEX. RESEARCH LEAGUE, supra

note 2, at 44.
101. The High Plains Underground Water Conservation District No. 1 failed to get the

support of all the counties that voted on the district's confirmation. One commentator has
labeled a district which does not include all the counties that are located over the common
reservoir a "checkerboard district." Comment, supra note 9, at 871.

102. See TEx. RESEARCH LEAGUE, supra note 2, at 43.
103. See generally, Rules of the High Plains Underground Water Conservation District

No. 1.
104. Barnes, supra note 8, at 140.
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importance of conservation."0
Clearly, these judicial and legislative restrictions have not re-

sulted in effective conservation. As a result, the state's water
problems continue to grow.' °" The present system fails to recognize
that the typical individual water user is not concerned with the
long-range effects that his withdrawals may have upon the
reservior, but is concerned only with meeting his immediate water
needs."' Effective regulation, however, requires that a balance be
struck between both short-term and long-term needs.

B. Inequities

The second major problem with the current state of the law is
that it is unjust. An underground water user whose property rights
are unreasonably impaired or destroyed generally cannot sue for
damages or injunctive relief because the supreme court continues
to adhere to the English rule. 0' When the court adopted the com-
mon law doctrine in 1904, the failure to recognize a cause of action
between underground water users could be justified because little
was known about the nature of underground water. 0' A causal con-
nection, therefore, could not be established with any certainty be-
tween the acts of one landowner and the damage to another land-
owner's underground water supply. Today, however, the court's
failure to afford an injured underground water user a legal remedy
cannot be justified." ° Modem science has established that under-
ground water is migratory. One landowner's withdrawals not only
affect his own water supply, but also affect other persons with wells
located over the same reservoir."' Because the rights of under-
ground water users are interrelated, the operation of the English
rule is clearly contrary to the long recognized legal principle that a
person may not use his property in such a way that unreasonably
injures others."' Further, it is inconsistent for the court to recog-

105. The district's informational pamphlet proclaims that the district is "dedicated to
the principle that water conservation is best accomplished through public education." An
Introduction to the High Plains Underground Water Conservation Dist. No. 1.

106. See Castleberry, supra note 7, at 503.
107. Barnes, supra note 8, at 140.
108. See generally, 10 TEx. TECH L. REV. 1193 (1979).
109. See Barnes, supra note 8, at 137-38.
110. See Castleberry, supra note 7, at 514 (noted that the reasons that led to the adop-

tion of the English rule no longer exist).
111.. Walker, supra note 84, at 129.
112. 15 Hous. L. REv. 454, 468 (1978).
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nize groundwater to be a property interest while refusing to afford
it the same measure of protection that it has extended to other
property rights."' The supreme court has indicated that the rejec-
tion or modification of the common law doctrine is a legislative
function."' The court's position is ironic, however, because the
framework for Texas underground water rights was established by
the court, not the legislature.

V. A DIFFERENT APPROACH

Generally, any proposal for change will not substantially im-
prove the current system unless (1) it assures the implementation
of much needed conservation measures, including production con-
trols, and (2) individual groundwater users are afforded a greater
degree of protection against unreasonable interference with their
property rights. To achieve these objectives, the legislature should
repeal the existing statutory scheme and establish a system of
statewide regulation." 5 The legislature should clearly express a well
defined policy of groundwater conservation and delegate to the De-
partment of Water Resources, which already regulates surface
water, the responsibility and authority to implement a conserva-
tion program. The Department should be authorized to bring suit
to enforce its rules and regulations. Because of potential constitu-
tional problems associated with the appropriation doctrine, the leg-
islature should expressly state that its action is not intended to
divest landowners of their property rights in groundwater, but is
intended only, to bring the exercise of those rights within the scope
of state regulation. Further, the legislature should eliminate the
immunity from liability that the English rule presently affords
landowners by expressly providing that the Department and indi-
vidual underground water users may obtain injunctive relief and
damages for activities injurious to an aquifer. Finally, the legisla-
ture should direct the Department to devise a rule-making proce-
dure that allows some degree of local participation, subject to the
agency's final authority. This would help make the concept of state
regulation more attractive to local voters who may feel that a state
agency would be insensitive to local views and needs.

Other states have developed state regulatory systems that pro-

113. Walker, supra note 84, at 126.
114. Greenhill and Gee, supra note 41, at 629.
115. Barnes, supra note 8, at 144-45; Walker, supra note 84, at 133.
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vide for local participation. ' 6 Nevada is illustrative of such a sys-
tem. Nevada's state engineer is statutorily charged with adminis-
tering the state's underground water policy." 7 The statute requires
him to work with local conservation groups," ' but indicates that in
the event of a disagreement with local water users the state engi-
neer's viewpoint will prevail."'

Statewide regulation of groundwater would be more effective
than the current system's emphasis on local control for several rea-
sons. A state agency would be free from the dominance of self-serv-
ing local interests and more inclined to exercise its statutory pow-
ers to assure effective conservation.10 State regulation would also
eliminate "checkerboard districts" and allow the use of the more
effective method of reservior-wide regulation. 12 Further, permitting
the Department of Water Resources to regulate both surface water
and groundwater would mean greater coordination of the state's
water conservation policy. This is highly desirable because of the
interdependence of surface water.and underground water.'1

State regulation would also afford underground water users
greater protection against injury from the unreasonable depletion
of a common reservoir or a decline in the water table. State regula-
tion would be inherently more effective and vigorous in its efforts
to protect the aquifer from being damaged than the current system
which relies almost entirely on self-regulation. Additional..., the
legislatur6's recognition of a private cause of action for damages
would provide a deterrent against injurious conduct as well as ena-
bling landowners that are damaged to obtain restitution.

VI. CONCLUSION

Texas' heavy reliance on underground water as its primary
source of supply for agricultural, municipal, and industrial needs
invests the resource with a significant public interest.' The cur-

116. See Hutchins, Groundwater Legislation, in ECONOMICS AND PUBLIC POLICY IN
WATER RESOURCE DEVELOPMENT 304-05 (1965).

117. NEV. REV. STAT. §§ 532.020, 532.012 (1975).
118. Id. § 534.030 (1973).
119. Id. § 534.035 (1977).
120. See Comment, supra note 3, at 298.
121. See Casebier and Starley, supra note 83, at 169-70.
122. Cf. Hutchins, supra note 124, at 302-03 (integration of ground and surface water

regulation is desirable).
123. TEx. RESEARCH LEAGUE supra note 2, at 43.
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rent state of the law, however, does not reflect the importance of
groundwater to the state. The Texas Supreme Court has yet to rec-
ognize a cause of action for the impairment or destruction of this
valuable property interest. The legislature, which is constitution-
ally charged with conserving the state's underground water
reserves, has adopted a laissez-faire approach to conservation. 2,
The result is that the rights of underground water users are gov-
erned by a doctrine that recognizes individual ownership of under-
ground water, but that provides no protection from misuse of the
reservoir by others, absent malice or subsidence. Further, the stat-
utory scheme does not effectively provide for conservation or pro-
tection of the public interest. Twenty-five years ago in City of
Corpus Christi,"' Justice Wilson stated that the supreme court
could "close its eyes to the advancement of scientific and legal
knowledge and governmental techniques" by refusing to change
Texas' underground water law, but that he did not "believe that
[the] court [would] always do so." '2 The court's recent Friend-
swood decision indicates that it still refuses to make the needed
changes in the state's water law.2

1 It is hoped that the legislature
will take the initative to reassess the present system of under-
ground water rights and to make the bold changes required to suc-
cessfully deal with Texas' increasing groundwater problems as it
did with surface water and oil and gas. The failure to act will inevi-
tably result in critical water shortages as industrial and population
growth intensifies water competition.

George D. Cisneros

124. Cf. id. at 43-44 (noted that the present system emphasizes self-regulation rather
than formal controls).

125. 276 S.W.2d 798 (Tex. 1955).
126. Id. at 805.
127. See Friendswood Develop. Co. v. Smith-Southwest Indus., Inc., 576 S.W.2d 21,

29-30 (Tex. 1978).
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