
RECENT DECISION

Constitutional Law-Commercial Speech-Trade Names are
not a Protected Form of Commercial Speech. Friedman v.
Rogers, 440 U.S. 1 (1979).

Dr. N. Jay Rogers, a commercial optometrist and member of
the Texas Optometry Board, brought suit against the remaining
five members of the Board,' seeking declaratory and injunctive
relief from enforcement of the Texas Optometry Act.' Rogers
challenged, on first amendment and equal protection grounds,
section 5.13(d)3 of the Act, which prohibited the practice of
optometry under a trade name. The federal district court sustained
Rogers' challenge to section 5.13(d). The Supreme Court reversed,4

holding that the state had a substantial interest in protecting the
public from false and misleading trade names.5

In Friedman v. Rogers,' the Court considered whether the
commercial speech doctrine, implemented in Virginia State Board
of Pharmacy v. Virginia Citizens Consumer Council, Inc.,'
extended first amendment protection to speech communicated in
the form of a trade name.' The Court distinguished the commercial

1. Friedman v. Rogers, 440 U.S. 1 (1979). Rogers was joined by the Texas Senior
Citizens Association (TSCA). Id. at 6-7.

2. Thx. REgv. Civ. STAT. ANN. art. 4552 (Vernon 1969). Rogers challenged section 2.02
on equal protection and due process grounds. Section 2.02 required that four of the six
members of the Board be members of the Texas Optometric Association, a professional
organization in which Rogers was ineligible for membership because of his non-compliance
with the ethics code.

A three-judge district court sustained section 2.02 and found that it was reasonably
related to the state's purpose of enforcing the Texas Optometry Act. It did not, therefore,
violate the equal protection clause. The district court found that Rogers had no due process
claim because there had been no disciplinary action taken by the Board against him. See
Rogers v. Friedman, 438 F. Supp. 428 (E.D. Tex. 1977), rev'd in part, 440 U.S. 1 (1979).

3. Section 5.13(d) provides in part: "No optometrist shall practice or continue to
practice optometry under, or use in connection with his practice of optometry, any assumed
name, corporate name, trade name, or any name other than the name under which he is
licensed to practice optometry in Texas. .... "

4. 440 U.S. at 7. The Court affirmed the district court's decision on section 2.02 of the
Act. The Court found that section 2.02 was reasonably related to the state's legitimate
interest in securing a Board that would administer the Act faithfully. Id. at 17.

5. Id. at 15.
6. 440 U.S. 1 (1979).
7. 425 U.S. 748 (1976).
8. 440 U.S. at 8-11.
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transactions in Virginia Pharmacy9 and Bates & O'Steen v. State
Bar of Arizona" from the transaction in Friedman, and rejected
Rogers' claim that the prohibition against optometrical trade
names was an unconstitutional restriction on the "free flow of
commercial information."" The Court stated that the issue in
Virginia Pharmacy was the validity of a state law proscribing the
advertisement of prescription drug prices by pharmacists. The
Court observed that Virginia Pharmacy established a balancing
test to determine the extent of commercial speech protection.
Further, the Virginia Pharmacy Court found that, because the
advertisement was of "general public interest,"'2 the pharmacists'
economic interest in the advertisements did not preclude first
amendment protection. That Court noted that other public
interests in the advertisements also warranted first amendment
protection. 3 These "other interests" were identified in Friedman as
the consumer's need for commercial information 4 and society's
interest in the efficient allocation of economic resources. 5

The Court also distinguished the facts in Friedman from the
facts in Bates. The Court stated that Bates applied Virginia
Pharmacy's rationale to attorney advertising of routine legal
services." The Court utilized Virginia Pharmacy's balancing test,
and concluded that society's interest in the "free flow of
commercial, information" outweighed the state's regulatory
interest. 7 Thus, in Bates, the Court held that attorney advertising,
as commercial speech, was protected under the first amendment."
In Friedman, however, the Court concluded that the state's
regulatory interest outweighed society's interest in trade names as
commercial speech. The Court thus determined that trade names

9. 425 U.S. 748 (1976).
10. 433 U.S. 350 (1977).
11. 440 U.S. at 19.
12. Id. at 9.
13. Id. at 8-9.
14. Id.
15. Id.
16. Id.
17. Id. In Bates, the state's interests were identified as fear of the adverse effects of

advertising on professionalism, the inherently misleading nature of advertising, the adverse
effect of advertising on the administration of justice, the undesirable economic effects of
advertising on the consumer, and the adverse effect on the quality of service. 433 U.S. 350,
368-79 (1977).

18. Bates & O'Steen v. State Bar of Ariz., 433 U.S. 350 (1977).
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were not protected."
The Court in Friedman emphasized that Virginia Pharmacy

and Bates recognized that some state regulation such as time,
place, and manner restrictions, was permissible under the first
amendment. 0 The Court also noted that the states have a
legitimate interest in preventing false, deceptive, or misleading
commercial speech."'

The Court determined that a trade name, as commercial
speech, may mislead the public." The state's interest in regulating
trade names, therefore, overcame the first amendment interest.2

Further, the Court observed that a trade name has no intrinsic
meaning,2" while the advertisements in Virginia Pharmacy and
Bates were self-explanatory.2 Thus, ill-defined price and quality
information associated with trade names could be used effectively
to deceive the public." The Court relied on Texas State Board of
Examiners in Optometry v. Carp7 to demonstrate the substantial
state interest in protecting the public from deceptive and
misleading use of trade names.8 The Court stated that the
restriction on the use of trade names has only an incidental effect

19. 440 U.S. at 15.
20. Id. at 9.
21. Id.
22. Id. at 13.
23. Id. at 15. The Court has found that government regulation is less likely to chill

commercial speech because commercial advertising is more objective, hence more verifiable,
and more carefully calculated. These attributes may make the prohibition against prior
restraints inapplicable. Id. at 10; see Virginia State Bd. of Pharmacy v. Virginia Citizens
Consumer Council, Inc., 425 U.S. 748, 777 (1976).

24. 440 U.S. at 12.
25. Id. In Virginia Pharmacy, the Court characterized the advertisement of the

pharmacist as stating, "I will sell you X prescription at Y price." 425 U.S. 748, 761 (1976).
The commercial speech in Bates was the advertising of the price of routine legal services,
such as uncontested divorces, simple personal bankruptcies, and changes of names. 433 U.S.
350, 354 (1977).

26. 440 U.S. at 12-13. The Court gave numerous examples of deceptive practices.
These included the possibility that the public might be attracted by a trade name that
reflects the reputation of an optometrist no longer associated with the practice, and the
possibility that a trade name frees an optometrist from his personal reputation. Id. at 13.

27. 412 S.W.2d 307 (Tex.), appeal dismissed and cert. denied, 389 U.S. 52 (1967).
28. In Carp, the plaintiff operated seventy-one optometric offices and gave the

misleading impression that each office was independently owned and operated in
competition with others. The Texas Supreme Court found that trade name advertising gave
the false impression that certain optometrists practiced in the trade name office, when in
fact they did not. Such practices were held to be false and misleading, and the regulation
against practicing under a trade name in Texas' professional responsibility rule was upheld.
412 S.W. 2d at 312.
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on the content of the commercial speech of optometrists .2 Because
the Act did not limit the form of advertising information protected
in Virginia Pharmacy and Bates, the factual information associated
with trade names may be communicated freely to the public." The
Court reasoned that section 5.13(d), rather than stifling commer-
cial speech, ensured that information regarding optometrical
services was communicated more fully and accurately to con-
sumers than in the past.3 ' The Court stated that Texas had only
required that commercial information about optometrical services
appear in such form as necessary to prevent its being deceptive. 2

Justice Blackmun concurred in part, and dissented in part.,
He stated that the Court's restricted analysis overestimated a trade
name's potential for deception," and concluded that Texas had
abridged the first amendment rights of Rogers by absolutely
prohibiting the dissemination of truthful information about legal
commercial conduct.Y

Justice Blackmun observed that the majority's balancing of
interests failed to give sufficient weight to the important public
and private interests that supported the use of a trade name." He
noted that Rogers was able to maintain a uniformly high degree of
care in his various optometrical offices, 37 and found that trade
names served a distinct public interest by providing mobile
consumers with a valuable means of locating goods and services at
substantially lower costs. 38 Justice Blackmun observed that a trade
name is the distinguishing characteristic of a commercial
optometrist, especially to the public not presently in the eye care
market.39 Without trade names, an entirely legal but regulated

29. 440 U.S. at 16.
30. Id.
31. Id.
32. Id., quoting Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer

Council, Inc., 425 U.S. 748, 771-72 n.24 (1976).
33. Id. at 19. Justice Blackmun concurred with the Court's holding that section 2.02

was constitutional.
34. 440 U.S. at 20-21.
35. Id.
36. Id. at 21-23. The TSCA, as intervening plaintiffs, represented consumers with an

interest in trade names.
37. 440 U.S. at 21.
38, Id. at 22. Justice Blackmun noted that eyeglasses are a basic necessity of life for

many.
39. 440 U.S. at 23.

(Vol. 11:717



TRADE NAMES

mode of organizing optometric practice would be banned from the
public.40 Justice Blackmun contended that, as a trade name has no
intrinsic meaning, the additional information of the optometrist's
name, coupled with the trade name, made the commercial speech
truthful and nondeceiving." Section 5.13(d) thus prohibited wholly
truthful speech, and effectively banned commercial optometry,
without making it illegal.2

Justice Blackmun maintained that, by attempting to prevent
deceptive advertising, the Court ignored substantial first
amendment interests in the dissemination of truthful information
concerning legally available professional services.4 3  Justice
Blackmun also noted that the "highly paternalistic" approach,
adopted by Texas, which prevented consumers from enlisting the
services of an organization they have found helpful, had been
rejected repeatedly by the Court.4 He characterized as unfounded
the majority's assertion that an optometrist could avoid a negative
personal reputation by practicing under a trade name. Justice
Blackmun emphasized that consumers could readily obtain
information concerning the personal reputation of commercial
optometrists, because more than one-half of the nation's
population wears eyeglasses, and optometrical services are
exceedingly standardized." Justice Blackmun concluded that
section 5.13(d) was unconstitutional because it prohibited the
dissemination of information about Rogers' wholly legal
commercial conduct to those individuals with a strong interest in
receiving such information.

First amendment protection of commercial speech is a
relatively new development in constitutional law. The first
amendment traditionally has been held to protect only political
speech and individual self-expression." Commercial speech was

40. Id.
41. Id. at 24-25.
42. Id. at 23-24. Justice Blackmun observed that the Court had rejected the argu-

ment that the state's power to regulate a corporation by itself could justify a restriction on
that corporation's speech. Id. at 26. See First Nat'l Bank v. Bellotti, 435 U.S. 765, 780 at
n.16 (1978).

43. Id. at 903; see Bigelow v. Virginia, 421 U.S. 809, 822-25 (1975).
44. Id. at 903; see First Nat'l Bank v. Bellotti, 435 U.S. 765 (1978). "The first

amendment rejects 'the highly paternalistic' approach of statutes which restrict what the
people may hear." Id. at 791 n.31.

45. 440 U.S. at 27.
46. Jackson and Jeffries, Commercial Speech: Economic Due Process and the First
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long considered to be outside the ambit of first amendment
protection. In Valentine v. Chrestensen,7 the Court stated that the
state can, in the public interest, regulate purely commercial
speech.'8 This case was the advent of the "old" commercial speech
doctrine.

More recent developments in the commercial speech doctrine
began in Pittsburgh Press Co. v. Human Relations Commission."5 A
Pittsburgh ordinance prohibited employment discrimination, and
aiding and abetting employment discrimination, on the basis of
sex.5 0 The Commonwealth Court construed the ordinance as
applying to newspaper "help wanted" advertisements in sex-
designated columns.5

1 On appeal, the Supreme Court held that the
statute, as construed, did not violate protected freedoms of speech
and press. 52 The Court for the first time, however, acknowledged
that commercial speech is accorded some first amendment
protection." The Court stated that there is no first amendment
interest in a commercial proposal when the activity proposed is
itself illegal."' Thus, the Court concluded that the legality of the
commercial conduct involved is a distinguishing characteristic in
determining whether the commercial speech is protected.

The legality of a transaction proposed in a newspaper
advertisement was also at issue in Bigelow v. Virginia.5 1 A Virginia
statute prohibited advertisements prompting or promoting
abortions.54 Bigelow's newspaper published an advertisement for
abortion services to be performed in New York, where some

Amendment, 65 VA. L. REv. 1, 6-14 (1979).
47. 316 U.S. 52 (1942).
48. Id. at 54. Chrestensen was convicted of violating a statute that prohibited the

distribution of commercial advertising material after he printed and distributed a handbill
with a political protest on one side and a commercial advertisement on the other. Id. at 53.

49. 413 U.S. 376 (1973).
50. Id. at 378. Section 8(j) of the ordinance prohibited "any person, whether or not an

employer, employment agency or labor organization to aid . . . in the doing of any act
declared to be an unlawful employment practice by this ordinance." In preceding sections
the ordinance declared it unlawful to discriminate in employment on the basis of sex. Id.

51. Id.
52. Id. at 381.
53. Id. at 388.
54. Id. at 389.
55. 421 U.S. 809 (1975).
56. Id. at 812-13. The Virginia statute read: "If any person, by publication, lecture,

advertisement, or by sale or circulation of any publication, or in any other manner,
encourage or prompt the procuring of abortion or miscarriage, he shall be guilty of a
misdemeanor." VA. CODE ANN. § 18.1-63 (1960) (amended 1972, repealed 1975).

722 [Vol. 11:717
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abortions were legal. The Court determined that the advertisement
was a protected form of commercial speech because the public's
interest in the information outweighted the state's interest in
regulating it. 7 The Court distinguished Valentine as a reasonable
regulation of commercial advertisements.58 The Court also noted
that the advertisement in Pittsburgh Press involved an illegal
activity,59 while the activity promoted by the advertisement in
Bigelow was legal. In Bigelow, the Court suggested that to discern
whether first amendment protection should be accorded
commercial speech, first amendment interests must be weighed
against the public interest served by the regulation. 0

The Court extended first amendment protection to pure
commercial speech, discarding the Valentine doctrine, in Virginia
State Board of Pharmacy v. Virginia Citizens Consumer Council,
Inc."1 In Virginia Pharmacy the Court found that the public's right
to information was accorded first amendment protection." The
Court determined that the consumer's interest in the free flow of
commercial information "may be keen, if not keener, than his
interest in the day's most urgent political debate." 3

The Court isolated two public and private interests advanced
by the advertisement of prescription drug prices. First, consumers
would be able to allocate scarce economic resources more
efficiently. Second, this efficient allocation of resources might serve
to alleviate physical pain and promote the enjoyment of the basic
necessities of life. 4 The Court was not persuaded by the state's
interest in the maintainence of high standards of professionalism

57. 421 U.S. at 826-29. The Court found that the advertisement did more than simply
propose a commercial transaction because it contained factual material of clear public
interest. The advertisement was not deceptive, fraudulent, or illegal. The Court also noted
that Virginia could not exercise police powers to bar a citizen from another state from
advertising an activity legal in his state. Id. at 822-28.

58. Id. at 819.
59. Id. at 821.
60. Id. at 826.
61. 425 U.S. 748 (1976). In Virginia Pharmacy, consumers sued the Virginia State

Board of Pharmacy. The Board promulgated a rule declaring it to be unprofessional conduct
for a licensed pharmacist to advertise the price of prescription drugs. Id. at 754. The
consumers claimed that they would benefit greatly if the prohibition was lifted, because the
prices would decrease significantly. Id. at 763. For a detailed discussion of Virginia
Pharmacy, see 8 TEx. TzcH L. REv. 419 (1976).

62. 425 U.S. at 757.
63. Id. at 763.
64. Id. at 763-64.
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among pharmacists 5 because the state's goal of protecting the
public was achieved by keeping the public in ignorance of drug
prices."6 The Court acknowledged that an alternative to the state's
paternalistic approach was to assume that the information is not
harmful, and that the public will perceive their own best interests
if sufficiently well-informed." The Court, however, did permit
time, place, and manner restrictions, as well as restrictions on false
or misleading advertising, or advertising promoting an illegal
activity.6

Virginia Pharmacy was applied to attorney advertising in
Bates & O'Steen v. State Bar of Arizona." In Bates, the Court
held that a disciplinary rule that prohibited advertising of routine
legal services by attorneys violated the first amendment. 0 First
amendment protection of attorney advertising was again at issue in
Ohralik v. Ohio State Bar Association.7 Ohralik violated the
Disciplinary Rules of the Ohio Code of Professional Responsibility
by soliciting clients.72 In Ohralik, the Court established that there
are two levels of commercial speech. Each level is accorded a
different degree of first amendment protection." The higher level of
commercial speech includes price advertisements of routine legal
services. These commercial proposals overcome the state's
regulatory interests, and are thus given the greatest amount of first
amendment protection." The commercial proposal in Ohralik, in-
person solicitation, was placed by the Court into the lower level,
and accorded very little first amendment protection.75 The Court

65. Id. at 770.
66. Id.
67. Id.
68. Id. at 771-72. Cf. Linmark Assocs., Inc. v. Township of Willingboro, 431 U.S. 85

(1976) (ordinance prohibiting "For Sale" signs from being placed on lawns held
unconstitutional).

69. 433 U.S. 350 (1977).
70. Id. at 363. Bates and O'Steen were licensed attorneys and members of the Arizona

State Bar. They advertised their "legal clinic" stating that they were offering routine legal
services at reasonable fees. These routine services included uncontested divorces and
adoptions, simple bankruptcies, and changes of name. More complicated cases, such as
contested divorces, were not accepted. Id. at 354. For a detailed discussion of Bates, see 9
TEx. TECH L. Rav. 295 (1977).

71. 436 U.S. 447 (1978).
72. Id. at 452-53. Ohralik visited two car wreck victims and solicited employment from

them for a fee of one-third of their recovery. Id. at 450-51.
73. For a detailed discussion of Ohralik, see 10 TEx. TECH L. REv. 166 (1978).
74. 436 U.S. 454-55.
75. Id. at 455-59.
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found that the state had a substantial interest in regulating
commercial transactions and in preventing situations which are
inherently conducive to overreaching and other misconduct.79 The
Court reiterated the types of speech regulation permissible under
Virginia Pharmacy and Bates. " In sustaining the Disciplinary Rule
as a permissible regulation, the Court declared that freedom of
speech or press was not abridged when a course of conduct is made
illegal.78 Accordingly, the state retains the power to proscribe
speech which it finds is not a part of the necessary free flow of
commercial information to consumers. 79

The Court, in recent years, has made significant progress in
expanding the protection of the first amendment to commercial
speech. This expanded protection has lessened considerably the
state's ability to control the dissemination of economic
information. The two-level approach to commercial speech accords
greater protection to commercial speech when the Court

76. Id. at 464.
77. Id. at 456.
78. Id.
79. Id. at 462. In In re Primus, 436 U.S. 412 (1978), the Court considered whether

attorney solicitation, undertaken to further personal political and ideological goals and the
political objectives of the ACLU, could be constitutionally proscribed by the state. Id. at
414. The Court held that politically motivated solicitation by attorneys could not be
prohibited by broadly sweeping regulations. Id. at 438-39. The Court noted that the ACLU
engaged in litigation as a vehicle for effective political expression and association, as well as
a means of communicating useful information to the public. Id. at 431. The Court found
that expressive and associational conduct is at the core of the first amendment's protection.
Id. at 424. Thus, in-person solicitation by attorneys to further political objectives is
protected speech under the first amendment.

In First Nat'l Bank v. Bellotti, 435 U.S. 765 (1978), the Court placed corporate speech
on a political issue into the area of traditionally protected speech. Id. at 776. The Court
declared unconstitutional a Massachusetts statute which prohibited corporations from
spending money to influence a public vote on any issue other than one materially affecting
their business or assets. Id. at 795. The Court held that the legislature was prohibited by the
Constitution from restricting the topics individuals may address. Also, the state cannot
restrict who may address a public issue. Id. at 785. The Court stated that the first
amendment goes beyond the protection of the press, and beyond individual self-expression.
Id. at 783. The first amendment prohibits the government from limiting the stock of
information from which members of the public may draw. Id. at 784-85. The Court found
that the Massachusetts prohibition impeded society's interest in the free flow of commercial
information protected in Virginia Pharmacy and Bates. Id. at 783. Hence, Bellotti
recognized that corporate speech on a public issue was protected by the first amendment.

In both of these cases, the commercial speech in question implicated political interests
and expression. Therefore, the speech transcended its commercial speech origins. Thus, the
Court extended traditional first amendment protection to speech which is a hybrid of
commercial speech and traditionally protected speech.
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determines that the public's interest in truthful commercial
information outweighs the state's interest in not allowing the
information. The Court has consistently protected the free flow of
commercial information to consumers, reasoning that "the
preferred remedy is more disclosure, rather than less."80 This
reasoning, however, was not followed in Friedman v. Rogers."'

In upholding the state's ban on the use of optometric trade
names, the Court in Friedman relegated trade names to the second
level of the commercial speech dichotomy. Therefore, the Court
accorded trade names little first amendment protection. In
determining that trade names deserved less protection than the
advertisements of drug prices and routine legal services, the Court
relied on the evidence which buttressed the state interest in
preventing deception of the public by trade names found in Texas
State Board of Examiners in Optometry v. Carp.8"

Especially troublesome about Friedman is that the Court
studiously ignored that the trade name did not advertise an illegal
activity. In Texas, commercial optometry is legal, and the
regulated speech (trade name) merely discloses a legal business
transaction. The ban on trade names operates, however, to
eliminate a legal form of optometric practice, while encouraging
deception by preventing the public from discovering a potentially
important factor in their choice of optometrists. A trade name
reveals that the optometrist is employed by another optometrist,
and thus distinguishes an optometrist engaged in a commercial
practice from one engaged in a professional practice.

The Friedman decision is significant because it forecloses a
logical extension of the commercial speech doctrine. The Court's
previous decisions favor the dissemination of truthful commercial
speech to the public. The Court has traditionally reasoned that the
first amendment favors more information rather than less. The
state's substantial interest in upholding the high professional
standards of a licensed profession could easily be met by the
extensive regulation to which the state already subjects
optometrists. The Court accepted the state's interest in preventing
deception of the public without requiring adequate proof by the
state that the commercial speech actually was deceptive. The

80. Bates & O'Steen v. State Bar of Ariz., 433 U.S. 350, 375 (1976).
81. 440 U.S. 1 (1979).
82. 412 S.W.2d 307 (Tex. 1967); see Friedman v. Rogers, 440 U.S. at 13-15.
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public has a right to receive information concerning goods, services,
and prices associated with trade names, 83 but the Court did not
attach sufficient value to this protected first amendment interest.

The Court may have been willing to restrict the commercial
speech in Friedman because it was a "health care" case. The Court
left open the possibility for greater regulation in the medical and
legal fields in Virginia Pharmacy.8' Although the Court did not
follow this rationale in Bates, as to routine legal services, it appears
that advertisements related to public health are more conducive to
extensive state regulation. The Court, however, failed to articulate
the difference in the various professions involved, and instead
relied on an undemonstrated state interest in preventing false and
misleading advertising. The opinion holds that upon a minimal
showing of a valid interest by a state, the state will be able to
regulate commercial speech, particularily when related to health
care. The Court's balance in favor of the state in Friedman
indicates that the Court is anxious to retreat from the unchartered
area of first amendment protection of commercial speech.

Suzan M. Redmond

83. 440 U.S. at 16.
84. 425 U.S. 748, 773 n.25 (1976).
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