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This case involving the arcane principles of double jeopardy
and collateral estoppel is not susceptible of bright-letter law or
black-letter law; the areas are most often gray, and dimly seen.
Needless to say, one entering this field must do so with
trepidation."

I. INTRODUCTION

The law of double jeopardy attempts to balance the legitimate
interest of the state to have a full and fair prosecution against the
legitimate interest of a defendant to avoid a host of unfair and
repressive tactics and procedural consequences. Within the con-
fines of this dichotomy the legitimate interest of the state is singu-
lar-to have a fair chance to convict. On the other hand, the legiti-
mate interest of the defendant encompasses an array of concerns,
each different according to the procedural context in which it
arises. Thus, because the singular interest of the state (to have one
fair trial) is pitted against a host of differing interests of the defen-
dant (to avoid repression) the jurisprudence of double jeopardy is
not a single body of law that can be digested as a unit. Instead, the
law of double jeopardy is comprised of a series of doctrines, each
applicable to a particular procedural circumstance, with only the
faintest thread of unifying logic among them. For example, one as-
pect of double jeopardy stands for the proposition that the govern-
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1. United States v. Larkin, 605 F.2d 1360, 1361 (5th Cir. 1979).
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ment does not have the power to subject a defendant to repeated
prosecutions for the same offense.' But another aspect of double
jeopardy includes the proposition that "a mechanical rule prohibit-
ing retrial whenever circumstances compel the discharge of a jury
S.. would be too high a price to pay for ... freedom from govern-
mental harassment."' In one situation double jeopardy may be
characterized as a means to avoid enhancing the state's ability to
secure a conviction,4 while in another situation double jeopardy
may be characterized as protecting a defendant's personal peace of
mind.'

Because the jurisprudence of double jeopardy is so multi-fac-
eted, this article must necessarily be limited. Presented here is a
discussion of double jeopardy as it relates to successive prosecu-
tions for conduct committed during a single criminal episode.
"Carving," a doctrine seemingly unique to Texas, will also be dis-
cussed in light of recent cases decided by both the United States
Supreme Court and the Texas Court of Criminal Appeals.

II. POINT AT WHICH JEOPARDY ATTACHES

All jeopardy issues start with the question of when jeopardy
attaches: "[A]n accused must suffer jeopardy before he can suffer
double jeopardy."' Whether or not jeopardy has attached involves,
in turn, consideration of two issues: (1) Did the court have jurisdic-
tion? (2) If the court had jurisdiction, had the proceedings
progressed to the point where jeopardy attaches?

Although not often discussed, the first consideration-did the
court have jurisdiction--can be somewhat elusive and should never
be presumed. Some examples of a lack of jurisdiction resulting in a

2. North Carolina v. Pearce, 395 U.S. 711, 717 (1969).
3. United States v. Jorn, 400 U.S. 470, 480 (1971).
4. [The ban on double jeopardy] equalizes, in some measure, the adversary capa-
bilities of grossly unequal litigants. It reflects not only our demand for speedy
justice, but all of our civilized caution about criminal law-our respect for a jury
verdict and the presumption of innocence, our aversion to needless punishment,
our distinction between prosecution and persecution.

Note, Twice in Jeopardy, 75 YALz L.J. 262, 277-78 (1965).
5. Double jeopardy guards against "subjecting [a defendant] to embarrassment, ex-

pense and ordeal and compelling him to live in a continuing state of anxiety and insecurity."
Green v. United States, 355 U.S. 184, 187-88 (1957).

6. Serfass v. United States, 420 U.S. 377, 393 (1975).
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lack of jeopardy are: trial before a disqualified judge;7 trial and
conviction for an offense not charged in the indictment;8 and trial
on a fatally defective indictment.9

Once jurisdiction is established, it remains to be determined at
what point jeopardy attaches. Jeopardy did not attach in common
law until the trial ended in a conviction or an acquittal. 0 At first
the United States Supreme Court only hinted that jeopardy might
attach even if a trial did not end in a verdict," but that notion was
later adopted unequivocally by the Court in Downum v. United
States. 2 Thus, the law progressed from the straightforward notion
that jeopardy attached when a final verdict was rendered to the
notion that jeopardy attached at some earlier point in time. Pre-
cisely what point suffices for jeopardy was made clear as to jury
trials in Crist v. Bretz.'8 In that decision the Supreme Court ex-
plicitly ruled that as a matter of constitutional principle jeopardy
attaches in a jury trial when the jury is impaneled and sworn. As a
consequence of Crist, what had been the procedural rule in federal
courts became the constitutional rule for state courts as well.' 4

The question of the precise moment at which jeopardy at-
taches in bench trials remains somewhat unsettled. Although that
issue was raised in Crist," it was not directly answered. In federal
courts jeopardy does not attach in bench trials until the first wit-
ness is sworn.' e In light of the rationale in Crist, it would seem that
the federal standard for bench trials is now the constitutionally

7. Ex parte Graham, 43 Tex. Crim. 463, 66 S.W. 840 (1902).
8. Houston v. State, 556 S.W.2d 345 (Tex. Crim. App. 1977).
9. Lee v. United States, 432 U.S. 23 (1977); Ward v. State, 520 S.W.2d 395 (Tex. Crim.

App. 1975). See Thompson v. State, 527 S.W.2d 888 (Tex. Crim. App. 1975); cf. Mixon v.
State, 35 Tex. Crim. 458, 34 S.W. 290 (1896) (holding that acquittal on the facts by a jury
does bar subsequent retrial, even if the indictment was defective). See also TEx. CODE CRIM.
PRO. ANN. art. 36.11 (Vernon 1966).

10. 4 W. BLACKSTONE, COMMETArIES *335-38.
11. United States v. Perez, 22 U.S. (9 Wheat.) 579 (1824).
12. 372 U.S. 734 (1963).
13. 437 U.S. 28 (1978).
14. See McElwee v. State, 589 S.W.2d 455 (Tex. Crim. App. 1978) (Texas Court of

Criminal Appeals reluctantly abandoned a different Texas rule in favor of the constitution-
ally-mandated standard set forth in Crist).

15. The parties were asked to address this question: "Should this Court hold that the
Constitution does not require jeopardy to attach in any trial-state or federal, jury or non-
jury-until the first witness is sworn?" 437 U.S. at 32.

16. Id. at 37 n.15. Seemingly there are no Texas cases clearly revealing precisely when
jeopardy attaches in a bench trial.
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mandated standard as well. 17

III. DuAL SOVEREIGNTY

Of the several distinct doctrines that combine to make up the
overall concept of "double jeopardy," the doctrine of dual sover-
eignty is the easiest to comprehend, and at the same time the most
difficult to defend. In short, dual sovereignty stands for the pro-
position that a defendant can be convicted more than once for the
same offense if each conviction is obtained in a different state or if
one conviction is in a state court and the other in a federal court.18

It seems quite ironic that the logic that protects an individual
from harassing multiple prosecutions in one state would lead to a
different result when two states or two jurisdictions in tandem are
involved.' e Nevertheless, dual sovereignty is a well-known excep-
tion to the rule against double jeopardy. As recently as 1978 the
United States Supreme Court reconfirmed the doctrine of dual
sovereignty in United States v. Wheeler,0 stating that a federal
prosecution will not bar a subsequent state prosecution of the
same person for the same offense, and vice versa.

Dual sovereignty is based on the notion that transgressing the
law of separate sovereign governments constitutes "different" of-
fenses. Thus, the doctrine avoids the undesirable consequence of a
conviction for a minor offense in one jurisdiction denying a second
sovereign the opportunity to convict for a greater offense." Al-
though it is difficult to overlook the inherent sacrosanctness of
each savereign jurisdiction, it is also difficult to overlook the obvi-
ous possibilities for harassment facing a person caught in the dual
sovereignty trap; a fortiori when the first trial in one sovereign ju-
risdiction resulted in a conviction, and a second sovereign subse-

17. Other points when jeopardy has been said to attach are: (1) when the defendant
pleads to the indictment, Vardes v. State, 518 S.W.2d 826 (Tex. Crim. App. 1975); and (2)
when the court begins to consider an agreed statement of facts, Finch v. United States, 433
U.S. 676 (1977).

18. The doctrine applies between a municipal court and a state court, Waller v. Flor-
ida, 397 U.S. 387 (1970), and between two states, Taylor v. State, 89 Tex. Crim. 618, 232
S.W. 525 (1921).

19. For a thorough analysis and criticism of dual sovereignty, see Note, The Problem
of Double Jeopardy in Successive Federal-State Prosecutions: A Fifth Amendment Solu-
tion, 31 STA. L. RPv. 477 (1979).

20. 435 U.S. 313, 316-17 (1978).
21. Id. at 317-18.
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quently seeks another conviction for the same conduct. For exam-
ple, if a defendant robs a federally insured bank, both the federal
government and the state in which the bank was located have the
right to convict. Seemingly, the doctrine is based upon a somewhat
abstract fear that the first prosecution will not result in sufficient
justice to satisfy the perceived needs of the second sovereign. In-
deed, in some cases such a situation might exist. For example, if
state police officers are tried in a state court for unauthorized use
of force and violence against citizens and that trial results in an
acquittal not justified from the evidence, the federal government
may feel the need to vindicate its own sovereign interest by follow-
ing with a prosecution against the same defendants for violating
the civil rights of the same citizens. Nevertheless, such instances
are rare, and the harshness of the dual sovereignty doctrine is ap-
parent. Accordingly, some states are abandoning it.2"

Dual sovereignty brings into sharp focus the tension between a
state's legitimate desire and right to punish for criminal wrongs
and an individual's legitimate desire and right not to be placed on
a prosecution-conviction treadmill because of a single act of crimi-
nal conduct. The fact that dual sovereignty is well entrenched
demonstrates a reluctance to adjust the double jeopardy doctrine
to favor fairness-a theme that will reoccur as we examine other
parts of the double jeopardy bundle of legal concepts.

IV. APPEAL

The notion that a defendant is subject to retrial after a suc-
cessful appeal seems to violate some of the basic premises of
double jeopardy. Perhaps the best explanation of this apparent in-
consistency is found in United States v. Tateo:25

While different theories have been advanced to support the
permissibility of retrial, of greater importance than the concep-
tual abstractions ... are the implications ... for the sound ad-
ministration of justice .... From the standpoint of a defendant,

22. E.g., People v. Gay, 407 Mich. 681, -, 284 N.W.2d 651, 654 (1980); Lavon v.
State, 586 S.W.2d 112, 114-15 (Tenn. 1979). See also Rinaldi v. United States, 434 U.S. 22
(1977). The Texas Court of Criminal Appeals has steadfastly applied the doctrine of dual
sovereignty. See, e.g., Reynolds v. State, 548 S.W.2d 733 (Tex. Crim. App. 1977) (conviction
for drug offense in federal court no bar to conviction in Texas court for same transaction).

23. 377 U.S. 463 (1964).
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it is at least doubtful that appellate courts would be as zealous as
they now are in protecting against the effects of improprieties at
the trial or pretrial stage if they knew that reversal of a convic-
tion would put the accused irrevocably beyond the reach of fur-
ther prosecution. In reality, therefore, the practice of retrial
serves defendant's rights as well as society's interest.24

One exception to the general rule, and the one of most recent
vintage, comes from Burks v. United States.2 5 In Burks the United
States Supreme Court drew a careful distinction between trial er-
rors and evidentiary insufficiency. As the Court pointed out, re-
versing a case for trial error is only a determination that the defen-
dant's guilt was established in a fundamentally defective process.
In such circumstances both the defendant and the state have a
strong interest in obtaining a readjudication in another proceeding
free from error. On the other hand, when a case is reversed because
of insufficient evidence, the prosecution has, indeed, had a fair, er-
ror-free opportunity to convict. Therefore, allowing a retrial when
a case is reversed because of insufficient evidence only affords the
prosecution a second bite at the apple. Accordingly, when an ap-
pellate court finds the evidence legally insufficient, it must enter a
judgment of acquittal and the defendant cannot be retried.

Burks has spawned some interesting issues. For example, what
if the reviewing court finds that the evidence is insufficient because
the trial court erroneously allowed illegal evidence into the record?
Should that case terminate on appeal, a la Burks, or should it be
remanded for retrial to give the prosecution a chance to convict
using lawful evidence? In Ex parte Duran,2 6 the Texas Court of
Criminal Appeals considered that issue, holding that the receipt of
illegal evidence was a trial error, like any other trial error, and ac-
cordingly the Burks rule did not apply.

Another set of facts with Burks implications arises whenever
the state seeks to enhance punishment with proof of prior convic-
tions.27 Punishment in such cases centers around two issues: (1)

24. Id. at 466.
25. 437 U.S. 1 (1978).
26. 581 S.W.2d 683 (Tex. Crim. App. 1979).
27. Sections 12.42 and 12.43 of the Texas Penal Code allow enhancement of penalty

for a felony or a misdemeanor if the defendant has been convicted of other appropriate
offenses on prior occasions. TEx. PENAL CODE ANN. §§ 12.42-12.43 (Vernon 1974). Fre-
quently, the State fails to sustain the burden of proof under these statutes, usually because

[Vol. 12:393
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guilt for the underlying offense on trial; and (2) proof of prior con-
victions. If a case is reversed because of a failure of proof on the
second issue, should the state be allowed a second trial to again
seek enhanced punishment? A divided court of criminal appeals en
banc held in Porier v. State28 that since enhancement statutes pre-
scribe punishment only, and do not, per se, place a defendant in
jeopardy, the State could relitigate the enhancement facts on
retrial.s9

The relationship between appeal and the defense of jeopardy
also arises whenever a motion presenting the jeopardy defense is
denied. To fully appreciate the significance of that event, one must
realize that the jeopardy defense has no relationship whatever to
guilt or innocence. The very essence of the jeopardy defense is to
protect a defendant from being tried, regardless of guilt or
innocence.

The underlying idea, one that is deeply ingrained in at least the
Anglo-American system of jurisprudence, is that the State with
all its resources and power should not be allowed to make re-
peated attempts to convict an individual for an alleged offense,
thereby subjecting him to embarrassment, expense and ordeal
and compelling him to live in a continuing state of anxiety and
insecurity, as well as enhancing the possibility that even though
innocent he may be found guilty. 0

There is an obvious incongruity if a defendant must be tried and
convicted before he can appeal the denial of a pretrial motion
claiming that he should not be tried at all. If a defendant is forced
to endure conviction before taking his jeopardy defense to an ap-
pellate court, then that jeopardy defense becomes little more than
hollow formalism.

"Consequently, if a criminal defendant is to avoid exposure to
double jeopardy and thereby enjoy the full protection of the
clause, his double jeopardy challenge to the indictment must be

of failure to establish the proper order of the prior conviction. See, e.g., Hickman v. State,
548 S.W.2d 736 (Tex. Crim. App. 1977).

28. 591 S.W.2d 482 (Tex. Crim. App. 1980). See also Ramirez v. State, 587 S.W.2d 144
(Tex. Crim. App. 1979) (holding conviction final and valid where jury assessed punishment
below statutory minimum and there was no appeal).

29. 591 S.W.2d at 484.
30. Green v. United States, 355 U.S. 184, 187-88 (1957).
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reviewable before that subsequent exposure occurs." 1 This pro-
fessedly irrefutable logic was adopted by the United States Su-
preme Court in Abney v. United States,2 holding that under fed-
eral statutory procedure the denial of a defendant's pretrial motion
raising jeopardy issues is immediately appealable. Unfortunately,
however, this ruling in Abney is clearly limited to federal statutory
procedure, and is not of constitutional dimension because, as the
Supreme Court pointed out: "The right of appeal, as we presently
know it in criminal cases, is purely a creature of statute. .. ."

Texas and the majority of other states do not allow appeal un-
til a final conviction and sentence. Therefore, defendants in state
court proceedings are in the untenable position of suffering the
personal strain, embarrassment, and expense of a criminal trial
and conviction, before they can reach an appellate court to vindi-
cate their right not to be tried at all!

At least one state has adopted a new rule on the subject. Rec-
ognizing jeopardy as a "universal principle of reason, justice and
conscience," the Supreme Court of Pennsylvania recently ruled
that an immediate appeal can be taken by the defendant when his
pretrial jeopardy motion is denied." That ruling was based upon
case law in Pennsylvania allowing an appeal before judgment and
sentence under exceptional circumstances. Hopefully, more states
(including Texas) will consider the obvious advisability and fair-
ness of such a rule. Whether the adjustment in appellate procedure
is made legislatively or by case law is immaterial. Because jeopardy
defenses are relatively rare, allowing such appeals in advance will
have little adverse impact on the volume of business in appellate
courts. However, the beneficial impact on the defendant in terms
of justice and fairness would be immeasurable.

Appeals by the government is another aspect of the jeopardy
defense. Texas does not allow appeal by the State in criminal
cases. However, an analysis of federal cases could lead to the con-
clusion that a change in the Texas law would achieve a more even
balance of rights between the State and the defendant. Manifestly,
allowing the State to appeal in a criminal case raises the spectre of
the State, with all of its resources and power, making repeated at-

31. Abney v. United States, 431 U.S. 651, 662 (1977).
32. 431 U.S. 651 (1977).
33. Id. at 656.
34. Commonwealth v. Bolden, 472 Pa. 602, -, 373 A.2d 90, 103 (1977).

[Vol. 12:393
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tempts to convict an individual-the very* situation jeopardy was
designed to avoid. On the other hand, when the State has no right
to appeal under even limited circumstances, the opportunity for
trial judges to exploit and overbear the prosecution is enhanced. If
a balance could be carefully constructed that would allow the State
to appeal only in circumstances where the justness of the appeal is
obvious, then perhaps such a procedure would be preferable. The
United States Congress, aided by interpretations from the United
States Supreme Court, has attempted to construct such a proce-
dure in the Criminal Appeals Act.3 5 However, an acquittal cannot
be appealed.

[T]he law attaches particular significance to an acquittal. To per-
mit a second trial after an acquittal, however mistaken the ac-
quittal may have been, would present an unacceptably high risk
that the Government, with its vastly superior resources, might
wear down the defendant so that even though innocent, he may
be found guilty.3

Seemingly, the legitimacy of the government's appealing a
guilty verdict is as tenuous as appealing an acquittal. After all,
with a conviction the government reaches its goal. Consequently,
only those cases that terminate without a finding of guilt or inno-
cence present a legitimate posture for appeal. As described by the
United States Supreme Court in United States v. Scott,3 7 there
are two such situations-(1) cases in which the judge declares a
mistrial; and (2) cases in which the judge terminates the proceed-
ings favorably to the defendant on a basis not related to factual
guilt or innocence.38

Cases in which the judge declares a mistrial will be discussed
later in this article."' Cases in which the judge terminates the pro-
ceedings in favor of the defendant on a basis not related to guilt or
innocence are exemplified by the facts of the Scott case. Prior to
and during trial, Scott sought to have certain counts in his indict-
ment dismissed. At the close of the evidence the trial court dis-

35. Criminal Appeals Act of 1970, Pub. L. No. 91-644, 84 Stat. 1890 (1971) (codified at
18 U.S.C. § 3731 (1976)).

36. United States v. Scott, 437 U.S. 82, 87 (1978).
37. 437 U.S. 82 (1978).
38. Id. at 92.
39. See notes 43-72 infra, and accompanying text.
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missed those counts and the jury acquitted on a remaining count.
The Government appealed the dismissal of counts. The United
States Supreme Court held:

We think that in a case such as this the defendant, by deliber-
ately choosing to seek termination of the proceedings against him
on a basis unrelated to factual guilt or innocence of the offense of
which he is accused, suffers no injury cognizable under the
Double Jeopardy Clause if the Government is permitted to appeal
from such a ruling of the trial court in favor of the defendant. 0

The balance struck in Scott between the jeopardy interest of
the defendant and the conviction interests of the state is high-
lighted when Scott is compared with the Supreme Court's decision
in United States v. Wilson.41 Wilson was convicted by a jury, but
the conviction was set aside by the trial judge who felt that exces-
sive delay in indicting Wilson denied due process. That ruling was
appealed by the Government under the Criminal Appeals Act. The
Supreme Court held that allowing the Government to appeal did
not offend jeopardy principles, since the defendant would not be
tried again if the Government won. Winning the appeal would only
reinstate the jury's guilty verdict.4' So, under the federal system,
at least, the Government has a right to appeal in cases in which
the defendant has not been acquitted on the facts, or in which the
appeal will result in reinstating a guilty verdict already obtained.

V. THE PROBLEM OF MISTRIALS

Professor Schulhofer, in his article, Jeopardy and Mistrials,4

has isolated ten different situations in which mistrial frequently
arises: (1) formal defects in the institution of the proceedings; (2)
juror disqualification; (3) illness of participants; (4) unavailability

40. 437 U.S. at 98-99.
41. 420 U.S. 332 (1975).
42. The rule of the Scott and Wilson cases can be summarized as follows:
Once jeopardy has attached, and the case thereafter terminates in the defendant's
favor, an appeal will lie if reversal on appeal would find a guilty verdict to rein-
state, thus requiring no further proceedings on remand. If no such verdict or find-
ing of guilt exists, appeal will not he, for reversal would require a remand for a
constitutionally-prohibited retrial.

Comment, Double Jeopardy and Government Appeals in Criminal Cases, 12 COLUM. J.L. &
SOC. PROB. 295, 325 (1976).

43. See Schulhofer, Jeopardy and Mistrials, 125 U. PA. L. Rav. 449 (1977).
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of prosecution witnesses; (5) prosecution misconduct; (6) prejudice
or error in taking testimony; (7) unpreparedness or tardy action by
defense counsel; (8) misconduct by the defense; (9) difficulties in a
joint trial; and (10) inability of the jury to agree upon a verdict. In
most cases, it is obvious that jeopardy has attached when a mistrial
is declared. After a mistrial, is a retrial barred by double jeopardy?
Answers to that question are derived on a case-by-case basis with
very little reference to doctrine or formula.

In order to build an analytical framework, mistrials may con-
veniently be placed into four categories:44 (1) mistrials at defen-
dant's request; (2) mistrials ordered by the court, sua sponte, with
manifest necessity; (3) hung jury; and (4) mistrials ordered by the
court, sua sponte, without manifest necessity. "Manifest necessity"
was first adopted as a test by the United States Supreme Court in
1824 in United States v. Perez," in which retrial was allowed after
a mistrial was declared because the jury was hung. However, as the
reader shall soon discover, "manifest necessity" is not a standard,
but only a rubric for a balancing exercise begun-from a fresh per-
spective in virtually every case."

Mistrial at the defendant's request does not bar a retrial, even
if the defendant's request is necessitated by prosecutorial or judi-
cial error.'7 But if the defendant's request is necessitated by
prosecutorial or judicial overreaching, retrial is barred.48 "Over-
reaching," as contrasted with "error," implies a kind of purposeful
bad faith. Some courts go further and bar retrial if the judge or
prosecutor makes a grossly negligent mistake necessitating a
mistrial.'9

Even the general rule, that a mistrial at defendant's request
does not bar a retrial, absent overreaching, can be characterized as

44. Id. But see Illinois v. Sommerville, 410 U.S. 458, 464 (1973), in which the United
States Supreme Court observed that cases dealing with retrial after mistrial "escape mean-
ingful categorization."

45. 22 U.S. (9 Wheat.) 579, 580 (1824).
46. After a thorough analysis of the decisions involving the problem of retrial after

mistrial, one scholar wrote: "The notion that 'manifest necessity' refers to any one 'stan-
dard,' even in terms of a basic threshold approach, is simply a myth." Schulhofer, supra
note 43, at 49. Professor Schulhofer went on to conclude that among the decisions "no
thread of consistency is discernible." Id.

47. See Ariola v. State, 593 S.W.2d 328 (Tex. Crim. App. 1979). See also United States
v. Garza, 603 F.2d 578 (5th Cir. 1979); United States v. Davis, 589 F.2d 904 (5th Cir. 1979).

48. United States v. Crouch, 566 F.2d 1311 (5th Cir. 1978).
49. United States v. Martin, 561 F.2d 135 (8th Cir. 1977).
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harsh. Regardless of the degree of bad faith, why should a defen-
dant be subjected to a second trial if his first trial was spoiled by
conduct of the judge or prosecutor? That question was considered
by the United States Supreme Court in United States v. Dinitz.50

As the court reasoned, whether the defendant elects to cure the
error by seeking a mistrial instanter or by appealing if he is con-
victed, the defendant retains control.5' Thus, the defendant is not
entirely a victim. He retains the right to an error-free trial sooner
or later, and the option of how and when it is obtained rests with
the defendant.

Must the defendant join in the request for a mistrial person-
ally? In Rios v. State,52 a case of first impression in Texas, the
court of criminal appeals found no need to ask the defendant if he
personally approves of his attorney requesting a mistrial." In
United States v. Bobo," the United States Court of Appeals for
the Fifth Circuit indicated a shift in its thinking on this subject
from a position that the defendant must consent personally to a
motion for mistrial,-to a position that consent will be implied when
a motion for mistrial is made by counsel.5 5

The second of the four categories is mistrials ordered by the
court, sua sponte, with manifest necessity.

A clear distinction lies between mistrial granted at the request of
the defendant . . . and those declared by the court sua sponte
.... In the absence of a motion or consent by the defendant, the
Supreme Court has dictated that there can be no new trial unless
there was a "manifest necessity" for the mistrial .... This doc-
trine of "manifest necessity" recognizes the significant interest of
the defendant in deciding whether, "once and for all, to conclude
his confrontation with society through the verdict of a tribunal he
might believe to be favorably disposed to his fate." Accordingly,

50. 424 U.S. 600, 608-09 (1975).
51. The defendant may reasonably conclude that a continuation of the tainted
proceeding would result in a conviction followed by a lengthy appeal and, if a
reversal is secured, by a second prosecution. In such circumstances, a defendant's
mistrial request has objectives not unlike the interests served by the Double Jeop-
ardy Clause-the avoidance of the anxiety, expense, and delay occasioned by mul-
tiple prosecutions.

Id. at 608.
52. 557 S.W.2d 87 (Tex. Crim. App. 1977).
53. Id. at 91.
54. 586 F.2d 355 (5th Cir. 1978).
55. Id. at 366.
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in determining whether a mistrial was properly granted by the
courts, sua sponte, the defendant's right to have his trial com-
pleted by a particular tribunal is to be balanced against the pub-
lic's interest in fair trials designed to end in just judgments, tak-
ing into consideration all the facts and circumstances of the
individual case."

As the United States Supreme Court pointed out in Arizona v.
Washington:

'7

[B]ecause of the variety of circumstances that may make it neces-
sary to discharge a jury before a trial is concluded, and because
those circumstances do not invariably create unfairness to the ac-
cused, his valued right to have the trial concluded by a particular
tribunal is sometimes subordinate to the public interest. .... 58

"[W]hether manifest necessity exists .. . is . . . an inquiry
particularly suited to case-by-case analysis, and not hospitable to
generalities;"5 but' Washington provides some guidelines. First, a
finding of manifest necessity by the trial court is not necessary."
Further, a trial judge's decision to declare a mistrial is entitled to
"great deference." ' If double jeopardy is asserted, the prosecutor
has the burden of demonstrating that a manifest necessity caused
the first trial to terminate,"' but the defendant has the burden of
going forward with the evidence (i.e., raising the issue) before the
burden shifts to the prosecution."

Hung jury is the third category of mistrials. An alluring argu-
ment can be made that if the jury is hung, the State, ipso facto,
has failed to sustain its burden of proof. That argument was neatly
laid to rest by the Supreme Court in Arizona v. Washington:

The argument that a jury's inability to agree establishes reasona-
ble doubt as to the defendant's guilt, and therefore requires ac-
quittal, has been uniformly rejected in this country. Instead,

56. United States v. Evers, 569 F.2d 876, 878 (5th Cir. 1978).
57. 434 U.S. 497 (1978).
58. Id. at 505 (emphasis added).
59. United States v. Spinella, 506 F.2d 426, 432 (5th Cir.), cert. denied, 423 U.S. 917

(1975).
60. 434 U.S. at 505.
61. Id. at 510.
62. Id. at 505.
63. McClendon v. State, 583 S.W.2d 777, 779 (Tex. Crim. App. 1979).
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without exception, the courts have held that the trial judge may
discharge a genuinely deadlocked jury and require the defendant
to submit to a second trial."

Thus, hung jury becomes nothing more than a particular form of
manifest necessity-an excuse for declaring a mistrial without bar-
ring the State's right to try the defendant once again. Only in the
event that the trial court is too hasty in discharging an ostensibly
"hung" jury is there a problem. How long a jury must deliberate
before it can legally be called "hung" is a matter for case-by-case
analysis, like other forms of manifest necessity. Some obvious fac-
tors are the nature of the case, 5 the nature of the evidence,"' the
time consumed by the trial prior to the time the jury retired," and
finally, how long the jury has deliberated.8

The last of the four categories-mistrials ordered by the court,
sua sponte, without manifest necessity-are somewhat self-evi-
dent, and little more need be said. If a judge orders a mistrial
when acceptable alternatives were available, or if the mistrial was
necessitated by gross error on the part of the judge or prosecutor, a
subsequent trial violates the jeopardy principle. Examples abound.
In Dunkerly v. Hogan,e9 the court declared a mistrial, sua sponte,
after the defendant suffered a collapsed lung. The medical testi-
mony was that the defendant could continue with the trial within
seven to ten days. The United States Court of Appeals for the Sec-
ond Circuit held that mistrial was not manifestly necessary in light
of the alternative of granting a continuance. 0 McClendon v.
State71 is an example of a mistrial precipitated by gross
prosecutorial mismanagement. The prosecutor went to trial with-
out his most important witness available. After a mistrial was
granted because the witness was absent, the State attempted to try
the defendant again. Holding that the defendant's plea of double

64. 434 U.S. at 509.
65. Satterwhite v. State, 505 S.W.2d 870 (Tex. Crim. App. 1974).
66. Id.
67. Id.
68. Henderson v. State, 593 S.W.2d 954 (Tex. Crim. App. 1980).
69. 579 F.2d 141 (2d Cir. 1978).
70. Id. at 148.
71. 583 S.W.2d 777 (Tex. Crim. App. 1979). Note that in this case the prosecution

moved for a mistrial. Thus, the case does not technically fit the category of mistrial ordered
by the court, sua sponte. Nevertheless, the case illustrates the problem of mistrial brought
about by gross prosecutorial or judicial error.
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jeopardy was valid, the court pointed out that the first trial was
aborted solely through the fault of the prosecutor, who not only
was not ready for trial, but who likewise had failed to seek a con-
tinuance.7 2 One of the obvious purposes for the double jeopardy
doctrine is to save the defendant from the torment of being tried
over and over again because the prosecution lacks the talent to get
it right the first time.

VI. PRIOR CONVICTION

Once convicted, a defendant should not be tried again for the
same crime. Equally self-evident, however, is the notion that the
defendant may, and perhaps should, be tried for every crime he
commits. The doctrine of prior conviction is the name given to the
practice of determining when a convicted defendant can legiti-
mately be tried again for other crimes in the same criminal
episode.

Crime can be defined in small units, so that several crimes will
likely occur in one episode:

Few, if any, limitations are imposed by the Double Jeopardy
Clause on the legislative power to define offenses. But once Con-
gress has defined a statutory offense by its prescription of the "al-
lowable unit of prosecution" that prescription determines the
scope of protection afforded by a prior conviction or acquittal.
Whether a particular course of conduct involves one or more dis-
tinct "offenses" under the statute depends on the congressional
choice.73

Accordingly, the legislature can define an offense in temporal
terms so that each day of conduct constitutes a separate crime.7
Furthermore, the legislature's power to define two distinct crimes
is unquestioned and a defendant can be convicted and punished

72. Id. at 780.
73. Sanabria v. United States, 437 U.S. 54, 66 (1978) (citations omitted).
74. "Because it was designed originally to embody the protection of the common law

pleas of former jeopardy. . . the Fifth Amendment double jeopardy guarantee serves prin-
cipally as a restraint on courts and prosecutors. The legislature remains free under the
Double Jeopardy Clause to define crimes and fix punishments .. " Brown v. Ohio, 432
U.S. 161, 165 (1976) (citations omitted). See also id. at 169 n.8. Although the legislature has
carte blanche to segment continuous conduct into multitudinous criminal violations, if the
legislature does not make its wishes abundantly clear, doubt will be resolved against turning
a single transaction into multiple offenses. Bell v. United States, 349 U.S. 81, 84 (1955).
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for each crime committed in one episode. Unfortunately, the legis-
lature seldom articulates its intention in such matters. However,
there exists a rather well-defined test for determining legislative
intent in these cases: Where the same act or transaction consti-
tutes a violation of two distinct statutory provisions, the test to be
applied to determine whether there are two offenses or only one is
whether each provision requires proof of an additional fact which
the other does not.70 This test was first articulated in Blockburger
v. United States.7 6

Curiously, this rather well-defined litmus for legislative inten-
tion is frequently misclassified and misapplied. First, it must be
made clear that the Blockburger test is just a test and not a doc-
trine in itself 77 Next, it must be emphasized that the test requires
an analysis of each of the two statutes involved. Too often the test
is incorrectly stated as follows: "So long as conviction of one of-
fense requires proof of a fact not required for conviction of the
other, there is no fifth amendment violation. 7 8 That statement is
an incorrect articulation of the Blockburger test and an incorrect
statement of the law.79 Because of the frequency of that misappli-
cation, the Blockburger test is sometimes categorized as the "same
evidence test," an unfortunate term that adds nothing but confu-
sion to an already confused area of the law.80 Again, Blockburger,
correctly stated, requires that each statute be examined as to sepa-
rate elements.

Brown v. Alabama" is an example of a correct application of
Blockburger. Brown was convicted of robbery, then convicted of
assault with intent to murder the victim of the robbery. In dispos-
ing of Brown's defense of prior conviction, the court said:

This test [Blockburger] is satisfied if each offense requires the
proof of a fact that the other does not, even though there may be
a substantial overlap in the proof offered to establish the

75. Blockburger v. United States, 284 U.S. 299, 304 (1932).
76. 284 U.S. 299 (1932).
77. A similar reference was made to Blockburger by the United States Supreme Court

in Whalen v. United States, 445 U.S. 684, 693 (1980).
78. United States v. Bankston, 603 F.2d 528, 533 (5th Cir. 1979).
79. But see Illinois v. Vitale, 100 S. Ct. 2260 (1980); Harris v. Oklahoma, 433 U.S. 682

(1977); Brown v. Ohio, 432 U.S. 161 (1977).
80. See, e.g., Developments in the Law-Corporate Crime: Regulating Corporate Be-

havior Through Criminal Sanctions, 92 HAv. L. REv. 1227, 1344-49 (1979).
81. 619 F.2d 376 (5th Cir. 1980).
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crimes .... An essential element of the crime of assault with in-
tent to murder is the intent to take life, which is not an element
of robbery. An essential element of the crime of robbery is the
taking and carrying away of the property of another by force,
which is not an element of assault with intent to murder. The
Alabama crimes of robbery and assault with intent to murder are
therefore two separate and distinct offenses.82

Notice how the court in Brown examined each of the statutes in-
volved to satisfy itself that each of them contained elements that
the other did not.

An additional rule was announced by the United States Su-
preme Court in Brown v. Ohio.8" Brown stole a car and was ar-
rested in that car several days later. Charged and convicted of joy-
riding, Brown was then charged and convicted of car theft.
Reversing the second conviction, the Court pointed out:

The prosecutor who has established joyriding need only prove the
requisite intent in order to establish auto theft; the prosecutor
who has established auto theft necessarily has established joyrid-
ing as well.

* . . [I]t is clearly not the case that "each [statute] requires
proof of a fact which the other does not."

. . . Whatever the sequence may be, the Fifth Amendment
forbids successive prosecution . . . for a greater and lesser in-
cluded offense."

82. Id. at 378 (emphasis added) (citations omitted).
83. 432 U.S. 161 (1977). Actually, there is nothing new about the rule announced in

Brown; it has been around for a long time. Witness this quotation taken from an 1870 Ver-
mont case:

There is considerable conflict in the authorities upon this subject, but we think
the rule is now established, that when one offense is a necessary element in and
constitutes an essential part of another offense, and both are in fact one transac-
tion, a conviction or acquittal of one is a bar to the prosecution for the other.

Vermont v. Smith, 43 Vt. 324 (1870).
84. 432 U.S. at 167-69. Another illuminating remark about the Blockburger test was

made in Brown. "The Blockburger test is not the only standard for determining whether
successive prosecutions impermissibly involve the same offense. Even if two offenses are
sufficiently different to permit the imposition of consecutive sentences, successive prosecu-
tions will be barred in some circumstances .. " Id. at 166-67 n.6. The Court then dis-
cussed Ash v. Swenson, 397 U.S. 436 (1970) (collateral estoppel), and In re Nielsen, 131 U.S.
176 (1889), in which a Mormon was first convicted for "cohabiting" with two wives, then
convicted of adultery with one of them. The Court reversed the second conviction, holding
that adultery was included in the crime of cohabitation.
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Thus, the rule in Brown may be stated: Whenever two offenses are
charged, a conviction for one bars a conviction for the other, re-
gardless of which conviction came first, if all the elements of one
offense are also elements of the other offense, and furthermore, the
order of conviction is irrelevant.

To some extent, the strength of the Court's holding in Brown
v. Ohio was undercut in Jeffers v. United States,8" decided the
same day as Brown. In Jeffers the Court stated:

The rule established in Brown . . . does have some excep-
tions. One commonly recognized exception is when all the events
necessary to the greater crime have not taken place at the time
the prosecution for the lesser is begun . . . [or] when the facts
necessary to the greater were not discovered despite ... due dili-
gence before the first trial.

If the defendant expressly asks for separate trials on the
greater and the lesser offenses, or, in connection with his opposi-
tion to trial together, fails to raise the issue that one offense
might be a lesser included offense of the other, another exception
to the Brown rule emerges.86

Although the rule in Brown is useful and seemingly fair, it is lim-
ited. For Brown to apply, the statutes must be worded so that all
of the elements of one are included in the other; for example, all of
the elements of the statute on joyriding are included in the statute
on auto theft.

Harris v. Oklahoma8
7 extended the rule established in Brown.

Harris was first convicted of felony murder for the death of a rob-
bery victim caused by Harris' companion during the robbery. Har-
ris was then convicted of the robbery itself. In an extremely trun-
cated opinion, Harris' conviction for robbery was reversed by the
Supreme Court. To substantiate that holding, the Court cited
Brown v. Ohio. Note, however, that Brown is not apropos. The du-
plicity of the two convictions in Brown was a duplicity of statutory
elements because the statutory offense of joyriding is a lesser in-
cluded offense in car theft; but the statutory offense of felony mur-

85. 432 U.S. 137 (1977).
86. Id. at 151-52. See, e.g., Graves v. State, 539 S.W.2d 890 (Tex. Crim. App. 1976).

Graves held that a driving while intoxicated conviction does not bar a subsequent involun-
tary manslaughter conviction where the victim was injured but not dead at the time of the
driving while intoxicated conviction.

87. 433 U.S. 682 (1977).
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der in Harris can be established by proof of any number of under-
lying felonies, not just robbery. Therefore, the fact that the
prosecution twice proved Harris guilty of robbery was a conse-
quence of the evidence, not a consequence of the statutes."

Flesh was added to the bones of Harris three years later in
1980 when the United States Supreme Court handed down its de-
cision in Illinois v. Vitale.89 After a conviction for failure to reduce
speed, an attempt was made to prosecute Vitale for involuntary
manslaughter from the same episode. Obviously, the element of
recklessness in manslaughter might be established without evi-
dence of failure to reduce speed, so the State argued that the pros-
ecution could proceed under the Blockburger test.'0 But the Su-
preme Court remanded the case, reasoning as follows:

[I]f in the pending manslaughter prosecution Illinois relies on and
proves a failure to slow to avoid an accident as the reckless act
necessary to prove manslaughter, Vitale would have a substantial
claim of double jeopardy under the Fifth and Fourteenth Amend-
ments of the United States Constitution.'

In summary, then, it can be said that two rules exist in addi-
tion to the Blockburger test: the Brown rule and the Harris- Vitale
rule. For comparison, all the rules are set forth below:

Blockburger Rule: There can be separate successive convictions
under separate statutes if each statute contains an element that
the other does not.

Brown Rule: If proof of the statutory elements of a crime necessa-

88. This seeming hiatus was closed by the Supreme Court in Whalen v. United States,
445 U.S. 684 (1980), in which the Court held that if one of the statutes being considered
contains alternative elements (e.g., a statute describing felony murder that can be commit-
ted during the course of a number of alternative felonies), the task of the court reviewing
the double jeopardy claim is to deal only with the relevant alternative in the statute, i.e.
robbery in a case like Harris. Id. at 693-94.

89. 100 S. Ct. 2260 (1980).
90. The State's point of view was that manslaughter by automobile does not always

involve a failure to slow, so the two offenses are not the "same" under the Blockburger test.
According to the State, the mere possibility that they will rely on failure to reduce speed as
an element of the manslaughter case is not sufficient to bar prosecution. Id. at 2267.

91. Id. The Brown and Harris rules must be applied cautiously. In Whalen v. United
States, 445 U.S. 684 (1980), Justice Blackmun and Justice Rehnquist each pointed out that
those two cases involved successive prosecutions, and probably would not be applicable to
joint prosecution. Id. at 696-99 (Blackmun, J., concurring), 700-07 (Rehnquist, J.,
dissenting).
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rily includes proof of all statutory elements of another crime, then
only one conviction can be had, and it matters not which crime is
adjudicated first.

Harris-Vitale Rule: Proof of criminal conduct in one trial and
conviction cannot be used again in a prosecution for another
crime under a second statute even though the elements in the two
statutes are not necessarily the same.

Using normal pretrial procedures, either the Blockburger or
the Brown rule is readily applied because the issue will be won or
lost in the argument over statutory elements that are readily avail-
able for examination at the pretrial stage. But what about the Har-
ris- Vitale rule? How can that rule be raised before trial? The de-
fendant may not know-or have the right to discover-precisely
what evidence the State will use to establish the second offense.
Indeed, this very problem was of concern to the Supreme Court in
Vitale and resulted in a remand to the Illinois court to determine
what evidence the State would use in the second trial. Apparently,
ruling on the applicability of the Harris-Vitale rule will have to
await the unfolding of the State's proof at trial, an obvious waste
of judicial resources. A reasonable solution would be to require the
State to answer one simple formulated question: "Do you intend to
rely upon the criminal conduct established in the previous convic-
tion for Crime X as proof of any of the elements in Crime Y now
on trial?" Asking the State to answer that question is not asking
the State to reveal any secrets. After all, there has been a prior
conviction for Crime X and the facts of that offense are now pub-
lic. If the State answered the question in the negative, there would
be no need to reveal anything further at the pretrial stage. On the
other hand, if the State answered the question in the affirmative, it
needs only to specify what public information it intends to intro-
duce in the second trial. In this fashion the Harris-Vitale rule
could be fairly implemented in pretrial motions.

In conclusion, one brief point should be made concerning arti-
cle 28.13, Texas Code of Criminal Procedure," which articulates
the doctrines of prior acquittal and prior conviction. The statute
reads as follows:

A former judgment of acquittal or conviction in a court of compe-

92. TEx. CODE CRIM. PRO. ANN. art. 28.13 (Vernon 1966).
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tent jurisdiction shall be a bar to any further prosecution for the
same offense, but shall not bar a prosecution for any higher grade
of offense over which said court had not jurisdiction, unless such
judgment was had upon indictment or information, in which case
the prosecution shall be barred for all grades of the offense."

First, the statute appears to exempt from its operation any crimi-
nal proceeding brought on complaint only, which in Texas would
be all Class C misdemeanors prosecuted in the municipal or justice
courts. However, that position is directly contrary to the rule es-
tablished by the United States Supreme Court in Waller v. Flor-
ida.94 In Bernard v. State," the Texas Court of Criminal Appeals
recognized that contradiction and in effect rehabilitated the stat-
ute by holding that a prior conviction or acquittal based on a com-
plaint can be a bar to further prosecution. Note, however, that the
statute would prevent the Harris-Vitale rule from operating when
the first conviction was by complaint in the municipal or justice of
the peace court, because the statute expressly states that it does
"not bar a prosecution for any higher grade of offense over which
said court had not jurisdiction." Under the language of the statute
the result in Vitale would not have been attained. Consequently,
we might speculate that article 28.13 is again unconstitutional un-
less the Texas Court of Criminal Appeals chooses once again to
breathe new life into it by ignoring its express language.

VII. PRIOR ACQUiTTAL

Nothing seems more basic and easily understood by all fair-
minded people than the maxim that a person tried and acquitted
of a crime should not be tried again for that crime.9 6 But the doc-
trine of prior acquittal is, in actuality, the sum of not one, but
three different doctrines,' and recognizing "an acquittal" is not a

93. Id.
94. 397 U.S. 387 (1970). See note 18 supra, and accompanying text.
95. 481 S.W.2d 427 (TeL Crim. App. 1972).
96. [Tlhe double jeopardy bar on re-prosecution after an acquittal makes the sta-
tus of innocence meaningful and minimizes the chance that innocent men will be
convicted. Without a rule of finality no procession of juries could effectively acquit
a defendant, but a single jury could convict. The prosecutor could keep trying
until he found an accommodating panel.

See Note, supra note 4, at 278.
97. The three ideas are: (1) actual acquittal, (2) implied acquittal, and (3) collateral

estoppel.
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simple matter, for not all proceedings that terminate favorably to
the defendant are "acquittals."

Of the three doctrines the most basic one is that the entry of a
final judgment of acquittal, even if egregiously erroneous, bars re-
trial of the defendant. This doctrine, referred to as actual acquit-
tal, is well-known and widespread, having been stated by numer-
ous courts98 and articulated in a Texas statute.9 Sanabria v.
United States00 is a good example. After erroneously excluding
certain of the prosecution's evidence, the trial court entered a
judgment of acquittal. Although the trial court's ruling was errone-
ous, no new trial was allowed because "[t]here is no exception per-
mitting retrial once the defendant has been acquitted, no matter
how egregiously erroneous . . . the legal rulings leading to that
judgment might be."101

Implied acquittal is the second in a series of doctrines that
make up the single doctrine of prior acquittal. Implied acquittal is
precisely articulated in article 37.14 of the Texas Code of Criminal
Procedure as follows:

If a defendant, prosecuted for an offense which includes
within it lesser offenses, be convicted of an offense lower than
that for which he is indicted, and a new trial be granted him, or
the judgment be arrested for any cause other than the want of
jurisdiction, the verdict upon the first trial shall be considered an
acquittal of the higher offense; but he may, upon a second trial,
be convicted of the same offense of which he was before con-
victed, or any other inferior thereto.102

In other words, conviction of a lesser-included offense impliedly
acquits the defendant of any greater included offenses. This idea
was given constitutional dimension in Price v. Georgia.103

98. See, e.g., Fong Foo v. United States, 369 U.S. 141, 143 (1962).
99. TEx. CODE CRIM. PRO. ANN. art. 1.11 (Vernon 1977). The statute says:

An acquittal of the defendant exempts him from a second trial or a second
prosecution for the same offense, however irregular the proceedings may have
been; but if the defendant shall have been acquitted upon trial in a court having
no jurisdiction of the offense, he may be prosecuted again in a court having
jurisdiction.

Id.
100. 437 U.S. 54 (1978).
101. Id. at 75.
102. TEx. CODE CRIM. PRO. ANN. art. 37.14 (Vernon 1966).
103. 398 U.S. 323 (1970).
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Impled acquittal is liberally construed in Texas. For example,
in Turner v. State,'"J the charge was murder with malice and the
jury convicted for murder without malice and then hung on the
penalty, necessitating a mistrial. The Texas Court of Criminal Ap-
peals held that even though a mistrial was declared, the implied
acquittal of murder with malice stood, and the State was barred
from trying the defendant for murder with malice. Mixon v.
State, 0 5 decided in 1896, is a remarkable example of the liberal
Texas approach to implied acquittal, because Mixon approves an
implied acquittal based on a void indictment.10 6 This seemingly
unusual result was justified by, among other things, the court's in-
terpretation of the Texas Constitution which states: "No person,
for the same offense, shall be twice put in jeopardy of life or lib-
erty, nor shall a person be again put upon trial for the same of-
fense, after a verdict of not guilty in a court of competent jurisdic-
tion.' 0 7 According to the court of criminal appeals in Mixon: "The
court trying this case unquestionably was a court of competent ju-
risdiction to try it (although this jurisdiction may not have been
properly invoked), and it makes an acquittal for the same offense a
bar to any subsequent prosecution therefor, regardless of the valid-
ity of the indictment.' ' 0 What is even more amazing about Mixon
is that it was expressly reaffirmed by the court of criminal appeals
in 1975 in Thompson v. State.'09 Since Mixon interprets the Texas
Constitution, and since its holding has been approved as recently
as 1975, only one conclusion can be reached. The word "jurisdic-
tion" as used in article 37.14 cited above, and as used in article
1.11 of the Code" 0 means potential jurisdiction, not actually in-
voked jurisdiction.

Collateral estoppel is the last of the three doctrines that to-
gether make up the doctrine of prior acquittal. Collateral estoppel,

104. 518 S.W.2d 243 (Tex. Crim. App. 1975).
105. 35 Tex. Crim. 458, 34 S.W. 290 (1896).
106. See notes 7-9 supra, and accompanying text, to the effect that jeopardy does not

arise when proceedings are in a court lacking jurisdiction, such as where the indictment is
void. See also Houston v. State, 556 S.W.2d 345 (Tex. Crim. App. 1977) (holding that de-
fense of prior conviction would not stand where court had no jurisdiction to enter the
conviction).

107. Tax. CONST. art. I, § 14.
108. 35 Tex. Crim. at 460, 34 S.W. at 290. But see Ball v. United States, 163 U.S. 662

(1896), which reaches the same conclusion for different reasons.
109. 527 S.W.2d 888 (Tex. Crim. App. 1975).
110. See note 99 supra, and accompanying text.
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founded in equity, bars the government from relitigating issues de-
cided in the defendant's favor in a previous acquittal. 1 '

To state the distinction in more prosaic terms, the traditional
bar of double jeopardy prohibits the prosecution of the crime it-
self, whereas collateral estoppel, in a more modest fashion, simply
forbids the government from relitigating certain facts in order to
establish the fact of the crime.""

Good examples of collateral estoppel abound. In United
States v. Nelson,11 3 after a jury acquitted the defendant of using a
gun during a felony (bank robbery), the court held that the defen-
dant could not be tried for using a dangerous weapon during the
same bank robbery. In Green v. Estelle," the defendant fired a
volley of shots killing two persons in one episode. Defendant, tried
and convicted of murder without malice for killing the first victim,
could not be convicted of murder with malice for killing the second
victim.'15

Although collateral estoppel is clear in principle, it can be slip-
pery in application, because the court in the second trial must de-
termine what fact or lack of facts caused the jury in the first trial
to render its verdict of not guilty. Collateral estoppel applies only
if the second trial is an attempt to relitigate the same facts estab-
lished in the first trial. For example, acquittal of conspiracy does
not necessarily bar the government from retrying the defendant as
an aider and abettor. Acquittal of conspiracy in the first trial
might be based on failure to prove agreement, but in the second
trial for aiding and abetting, proof of agreement is not necessary. 6

Similarly, in Hutchings v. Estelle,117 an acquittal of burglary,
based on the failure of the State to establish the defendant as the
perpetrator, did not bar a second trial for theft of items taken in
the burglary:

111. See generally United States v. Larkin, 605 F.2d 1360, 1369 (5th Cir. 1979).
"[T]his Court has consistently held that the doctrine of collateral estoppel ... has no appli-
cation where the prior trial resulted in a conviction rather than an acquittal." Simien v.
State, 514 S.W.2d 452, 454 (Tex. Crim. App. 1974).

112. United States v. Mock, 605 F.2d 341, 343-44 (5th Cir. 1979).
113. 574 F.2d 277 (5th Cir.), cert. denied, 439 U.S. 956 (1978).
114. 601 F.2d 877 (5th Cir. 1979).
115. Id. at 879.
116. United States v. Nelson, 599 F.2d 714, 716 (5th Cir. 1979).
117. 564 F.2d 713 (5th Cir. 1977).
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[W]e are of the opinion that when appellant contends that
the failure to identify the burglar in the first trial forecloses the
identity of the thief in the second trial he wholly misses the mark
on collateral estoppel. A jury quite rationally could hold that the
State had not identified the burglar beyond a reasonable doubt
and, at the same time, be perfectly willing, if the point had been
up to it, to find that there was no reasonable doubt about who
stole the guns, whether by his own efforts or through the help of
his companions. There was nothing inconsistent or mutually ex-
clusive in the verdicts on these issues, dealing with separate
crimes committed at the same time.""

In a thoughtful recent opinion,"19 the Ninth Circuit adopted a
three-step analysis to determine whether collateral estoppel ap-
plies in a given case:

1. An identification of the issues in the two actions for the pur-
pose of determining whether the issues are sufficiently similar and
sufficiently material in both actions to justify invoking the
doctrine;
2. An examination of the record of the first case to decide
whether the issue was "litigated";
3. An examination of the record of the first case to ascertain
whether the issue was necessarily decided. 1 0

A Texas case, Russell v. State, 1' dealing with probation revo-
cation, aptly demonstrates the applicability of the three-step anal-
ysis established by the Ninth Circuit. Russell, who was on proba-
tion, was subsequently indicted for theft, and a motion to revoke
the probation was filed. Russell was acquitted of the theft, but the
court revoked the probation based on the evidence presented be-
cause a different degree of proof is required for conviction of theft
than that required for revocation of probation, and because revoca-
tion of probation is not the type of proceeding for which a defen-
dant is in jeopardy. 1 2 In terms of the three-step analysis estab-
lished by the Ninth Circuit, the issues in a trial for theft are not

118. Id. at 717.
119. United States v. Hernandez, 572 F.2d 218 (9th Cir. 1978).
120. Id. at 220.
121. 551 S.W.2d 710 (Tex. Crim. App. 1977).
122. Id. at 714-15. See also Davenport v. State, 574 S.W.2d 73 (Tex. Crim. App. 1978)

(holding that the revocation hearing and the decision to revoke probation are administrative
in nature so doctrines of jeopardy and res judicata do not apply).
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sufficiently similar to the issues in a revocation hearing to justify
invoking collateral estoppel.

As noted in the beginning of this section, one must learn to
deal with the concept of "acquittal" as a word of art, because not
all terminations of proceedings in favor of the defendant are
acquittals.

The doctrine of prior acquittal is dependent upon the occur-
rence of an "acquittal," not merely some event that results in a
termination of the litigation. When a trial judge terminates pro-
ceedings, the fact that he characterizes the termination as an "ac-
quittal" is not controlling. "[T]he trial judge's characterization of
his own action cannot control the classification of the ac-
tion. .. . Instead, a defendant is acquitted only if "the ruling
of the judge, whatever its label, actually represents a resolution,
correct or not, of some or all of the factual elements of the offense
charged.

124

Thompson v. State,25 decided by the Texas Court of Criminal
Appeals, exemplifies both the problem and its solution. Thompson
was tried on an invalid indictment. During trial, the court discov-
ered the error and instructed the jury to return a verdict of acquit-
tal. Subsequently, the State obtained a valid indictment and
sought to try Thompson again. In overruling Thompson's plea of
prior acquittal, the court of criminal appeals held that the in-
structed verdict was not an acquittal; instead it was the functional
equivalent of a mistrial for manifest necessity. This holding is
based on the fact that Thompson's first trial did not result in a
resolution of any factual elements. 1 2 A case similar to Thompson
is Lee v. United States,27 decided by the United States Supreme
Court in 1977. While Lee and Thompson reached the same result,
the United States Supreme Court was careful to point out in Lee
that if a trial judge dismisses a case or declares a mistrial on
grounds (correct or not) that the defendant is immune from con-
viction of the offense charged (for example, where the offense is

123. United States v. Jorn, 400 U.S. 470, 478 n.7 (1971).

124. United States v. Martin Linen Supply Co., 430 U.S. 564, 571 (1977). Acquittal has
also been defined as "a resolution, correct or not, of some or all of the factual elements of
the offense charged." Lee v. United States, 432 U.S. 23, 30 n.8 (1977).

125. 527 S.W.2d 888 (Tex. Crim. App. 1975).
126. Id. at 890.
127. 432 U.S. 23 (1977).
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barred by limitations), another prosecution is barred by the double
jeopardy clause.128 But if the termination of prosecution is due to a
mere inability to proceed, at that point in time, then a retrial will
not violate jeopardy principles.

VIII. TEXAS PROCEDURES FOR INVOKING A DOUBLE JEOPARDY
PLEA

A long line of cases, including recent decisions from the
United States Supreme Court, states that procedural errors in in-
voking jeopardy issues do not necessarily waive those issues.129 The
seemingly anomalous result is that a defendant who ignores state
procedure may be in the same position as a defendant who at-
tempts, but fails, to follow procedural prerequisites for raising
pleas of jeopardy. Jeopardy questions in Texas are addressed in
article 45.31 of the Texas Code of Criminal Procedure, 8 which es-
tablishes that the defense of jeopardy shall be raised after the jury
is impaneled. s'1 Article 36.01 provides that the plea shall be read
to the jury after the reading of the indictment.18' Article 27.05 lists

128. The Court stated:
A mistrial ruling invariably rests on grounds consistent with reprosecution ...
while a dismissal may or may not do so. Where a midtrial dismissal is granted on
the ground, correct or not, that the defendant simply cannot be convicted of the
offense charged, ... prosecution is barred by the Double Jeopardy Clause.

Id. at 30 (citations omitted).
129. "Initially it should be noted that the failure to object at trial to a violation of the

'carving' or double jeopardy doctrine does not constitute a waiver of such objections in a
post-conviction, collateral habeas corpus attack." Ex parte Evans, 530 S.W.2d 589, 591
(Tex. Crim. App. 1975) (citations omitted). See also Blackledge v. Perry, 417 U.S. 21 (1974).
A cautionary note was sounded by the United States Supreme Court in Mena v. New York,
423 U.S. 61, 62 n.2 (1975): "We do not hold that a double jeopardy claim may never be
waived. We simply hold that a plea of guilty to a charge does not waive a claim

that-judged on its face-the charge is one which the State may not constitutionally prose-
cute." Id.

130. Tax. CODE CIuM. PRO. ANN. art. 45.31 (Vernon 1979) provides; "After the jury is
impaneled, or after the defendant has waived a trial by jury, the defendant may plead guilty
or not guilty or may enter a plea of nolo contendere, or the special plea named in the suc-
ceeding article."

131. Note that article 45.31 speaks in terms of "the special plea." Article 45.32 recites
the only "special pleas" as those allowed in article 27.05. Id. art. 45.32. Finally, article 27.05
recites that the only "special pleas" are those dealing with jeopardy issues. Id. art. 27.05.
Why the term "special pleas" should be used instead of the more straightforward jeopardy
language, and why it takes three statutes to say what one could say quite well, are mysteries
that remain buried in the bowels of legislative history.

132. Tax. CODE CrIaM. PRO. ANN. art. 36.01 (Vernon 1966) provides: "A jury being im-
paneled in any criminal action, the cause shall proceed in the following order: .. . 2. The
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the various forms of jeopardy pleas.1 s Implied acquittal is sub-
stantively articulated in article 37.14, Texas Code of Criminal Pro-
cedure, and prior acquittal is set forth in article 1.11.184 Article
27.06 requires that the plea of jeopardy be verified by affidavit of
the defendant; 135 and article 27.07 states that fact issues raised by
the plea shall be tried "by the trier of facts on the trial on the
merits."" " Presumably, article 27.07 calls for a jury decisiop if a
jury has been selected.1 87

Central among these statutes is article 27.05, because it de-
fines the plea in four component parts: (1) pleas of former acquit-
tal; (2) pleas of former conviction; (3) pleas of unjustified mistrial;
or (4) pleas of collateral estoppel. Unfortunately, article 27.05 as
amended in 1973, is limited in application to offenses "arising out
of the same criminal episode that [were] or should have been con-
solidated into one trial."' " The phrase "criminal episode" is de-
fined in section 3.01 of the Texas Penal Code, 139 and offenses that
may be consolidated into one trial are described in section 3.02 of
the Texas Penal Code.140 However, these sections apply only to Of-
fenses Against Property, defined in Title 7 of the Penal Code."" As

special pleas, if any, shall be read by the defendant's counsel, and if the plea of not guilty is
also relied upon, it shall also be stated."

133. Id. art. 27.05 (Vernon Supp. 1979).
134. For article 37.14, see note 102 supra, and accompanying text. For article 1.11, see

note 99 supra.
135. Tsx. CODE CRIM. PRO. ANN. art. 27.06 (Vernon 1966) states: "Every special plea

shall be verified by the affidavit of the defendant."
136. Id. art. 27.07 states: "All issues of fact presented by a special plea shall be tried

by the trier of the facts on the trial on the merits."
137. In Rodriquez v. State, 466 S.W.2d 788 (Tex. Crim. App. 1971), the court reversed

a conviction because the trial judge refused to allow a plea of former jeopardy to be read to
the jury to seek a jury verdict thereon.

Although perhaps of no more than academic interest, there appears to be a logical in-
consistency between article 27.07 requiring jeopardy issues to be tried by the jury, and arti-
cle 27.04 which requires issues raised by other defense motions to be tried by the judge. See
TEX. CODE CRIM. PRO. ANN. arts. 27.04, 27.07 (Vernon 1966).

138. TEx. CODE CRIM. PRO. ANN. art. 27.05 (Vernon Supp. 1979), states: "A defen-
dant's only special plea is that he has already been prosecuted for the same or different
offense arising out of the same criminal episode that was or should have been consolidated
into one trial .. "

139. TEx. PENAL CODE ANN. § 3.01 (Vernon 1974) states: "In this chapter 'criminal
episode' means the repeated commission of any offense defined in Title 7 of this code (Of-
fenses Against Property)."

140. Id. § 3.02(a) states: "A defendant may be prosecuted in a single criminal action
for all offenses arising out of the same criminal episode."

141. Id. § 3.01; Tax. CODE CRIM. PRO. ANN. art. 21.24 (Vernon Supp. 1979).
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originally written, sections 3.01 and 3.02 of the Penal Code em-
braced all criminal offenses, but the 1973 amendments limited the
scope of these sections to offenses against property. Now, there-
fore, the language of article 27.05 seems almost nonsensical. 142 Per-
haps the best that can be said of this situation is that the rules of
jeopardy are of fundamental constitutional nature and will apply
despite the apparent limitation of article 27.05 to property offenses
only.

Texas cases hold that if the second trial is being conducted in
the same court before the same judge as the first trial, no written
motion is necessary to raise jeopardy issues. 43 Presumably, in such
circumstances the judge is automatically on notice of incipient
jeopardy issues. A corresponding line of cases holds that if the sec-
ond trial is not in the same court as the first trial, then a written
motion must be filed, and it must be supported by evidence show-
ing that the defendant was previously tried in another court for an
offense to which the principles of jeopardy apply.1 44 Merely filing a
motion in the new court is not adequate; proof must be offered by
the defendant.14 6 This line of cases (holding that pleas of jeopardy
will be denied unless motion and proof are offered) seems 'to be in
conflict with cases mentioned earlier, holding that the plea of jeop-
ardy is so fundamental that it cannot be waived by procedural er-
ror. 1 46 Shaffer v. State1 47 deals with that seeming inconsistency,
and indeed is the seminal case on the subject of complying with
statutory procedures when raising a plea of jeopardy. In Schaffer
the motion raised collateral estoppel. The court of criminal appeals
overruled the motion because the defendant failed to place into the
record any evidence that the prior trial resulted in acquittal. Fur-
thermore, no evidence was introduced by the defendant to estab-
lish that the prior trial arose from the same episode as the present
case. According to the court of criminal appeals:

The alleged former acquittal did not occur in the same court, and

142. See TEx. PENAL CODE ANN. § 3.01, comment (Vernon 1974).
143. Ex parte Jewel, 535 S.W.2d 362, 365 (Tex. Crim. App. 1976); Ex parte Scelles,

511 S.W.2d 300, 301 (Tex. Crim. App. 1974).
144. Nash v. State, 467 S.W.2d 414, 416 (Tex. Crim. App. 1971); Galloway v. State,

420 S.W.2d 721, 723 (Tex. Crim. App. 1967).
145. Noah v. State, 495 S.W.2d 260, 265-66 (Tex. Crim. App. 1973).
146. See note 129 supra, and accompanying text.
147. 477 S.W.2d 873 (Tex. Crim. App. 1972).
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no evidence concerning the verdict in that cause was ever offered.
The trial court had no way of knowing of the prior proceeding
other than by way of evidence offered by appellant.

.. . In the instant case, the motion alone, deficient itself, and
without any supporting evidence, was not sufficient to bring the
matter to the attention of the trial court.

.. . We conclude that the defense of former jeopardy is not
of such nature that the failure to comply with a procedural re-
quirement can never preclude its being raised. It is a right that
can be waived.14

8

Consequently, a defendant in Texas with a jeopardy defense
who finds himself in a second court would be well advised to care-
fully comply not only with the statutory procedure, but also with
the case law which seems to require the defendant to bring forward
a somewhat complex body of evidence, documentary and other-
wise, to substantiate each allegation of the motion. Since pleas of
jeopardy are relatively rare, defense attorneys are not likely to be
acquainted with these procedural pitfalls. As demonstrated above,
applicable parts of the Code of Criminal Procedure are not readily
understood. To make matters worse, code provisions are scattered
throughout the Code instead of being presented in seriatim. Even
if the defense attorney is successful in working his way through the
statutory maze and files an adequate motion, he may easily over-
look one or more of the somewhat picayune requirements related
to supporting the motion with proof.

Another approach is available-one that maximizes the funda-
mental nature of the jeopardy defense instead of placing it at the
mercy of procedural technicalities. Several federal courts have
ruled that once a defendant raises the defense of jeopardy, the
burden of proof shifts to the prosecution to demonstrate that the
present prosecution is sufficiently distinct from the first to over-
come any jeopardy issue.149 In this fashion the defendant is re-
lieved from the risk of technical oversight and the burden is on the
state, which controls most of the evidence anyway. As pointed out

148. Id. at 876-77. This ruling by the court of criminal appeals may find some support
in a footnote remark by the United States Supreme Court in Menna v. New York, 423 U.S.
61, 62-63 n.2 (1975). See note 129 supra.

149. See, e.g, United States v. Mallah, 503 F.2d 971, 986 (2d Cir. 1974).
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in United States v. Inmon:

These alternatives are available: we can hold that, when a
defendant tenders a double jeopardy claim which the government
resists, he has the burden of persuading the fact-finder that the
two offenses are one; or we can hold that, when a defendant ten-
ders a prima facie, non-frivolous double jeopardy claim, the gov-
ernment has the burden of persuading the fact-finder that the in-
dictments actually refer to separate offenses ...

This case, in which the defendant has already pleaded guilty
to one indictment, illustrates the impracticality of placing the evi-
dentiary burden on him. Inmon would be required to prove facts
establishing the charge of conspiracy to which he pleaded guilty
and to prove facts establishing the second conspiracy as well.
How he could do either, without access to the proof on which the
government proposed to rely and without the ability to offer im-
munity to prospective witnesses, is not readily apparent. Even af-
ter a trial on the first indictment, the defendant would lack access
to the government's proof of the second offense.5 0

Given the fundamental nature of the jeopardy defense, it is
disappointing that the bar and the legislature have not seen fit to
consider a complete re-write of the jeopardy provisions of the
Texas Code of Criminal Procedure, not only from the standpoint
of clarity, but also from the standpoint of fairness.

IX. THE TEXAS CARVING DOCTRINE

Tests for the legitimacy of successive prosecutions discussed
above do not fit all fact situations. For example, in Ex parte San-
tillan 5' a search revealed that the defendant had in his possession
both heroin and narcotic paraphernalia. After being convicted for
both offenses in successive prosecutions, the defendant sought re-
lief and the Texas Court of Criminal Appeals set aside the second
conviction on jeopardy grounds.' 51 Clearly, Santillan committed
two separate offenses using the Blockburger tests; one offense was
not included in the other offense using the Brown tests; and proof
of one crime was not evidence of the second crime under the Har-

150, 568 F.2d 326, 329-30 (3d Cir. 1977).
151. 532 S.W.2d 638 (Tex. Crim. App. 1976). See also Ellis v. State, 502 S.W.2d 146

(Tex. Crim. App. 1973).
152. 532 S.W.2d at 638-39.
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ris- Vitale test. Even though successive prosecutions would be al-
lowed under each of these constitutional tests, it may be "unfair"
to convict a defendant more than once in situations similar to the
one in Ex parte Santilan. Indeed, all courts seek a rationale that
will allow them to do equity when the facts of a case are compel-
ling and the more conventional constitutional tests do not relieve
the harshness of the situation. " In Texas the name given to this
exercise is "carving." There seems to be little doubt that the doc-
trine of carving is unique to Texas,'" although other states seek
similar equitable results under a variety of names."5 '

What is the doctrine of carving? Simply stated: The prosecu-
tor is "allowed to carve as large an offense out of a single transac-
tion as he can, yet he must cut only once." 156 Having stated the
doctrine, the trouble begins. An explanation of cases will reveal
that much conflict concerning the carving doctrine exists in
Texas1 57 and that similar doctrines used in other states do not fare
any' better. Secondly, a discussion of several Texas cases that could
have been decided under at least one of the constitutional tests
instead of the carving doctrine will illustrate that the doctrine may
be preempted in certain situations. Finally, a proposed test for de-
ciding the jeopardy issue on equitable grounds will be presented
for those cases not covered by the constitutional tests.

Over the years, carving has drawn a barrage of criticism, and

153. Equity and fairness is the only test used in New Jersey. State v. Currie, 41 N.J.
531, 197 A.2d 678 (1964).

154. In Ex parte Joseph, 558 S.W.2d 891 (Tex. Crim. App. 1977), the court indicated
that "carving" was a doctrine distinct from the double jeopardy clause. In Orosco v. State,
590 S.W.2d 121 (Tex. Crim. App. 1979), carving was referred to as "a court-made rule sepa-
rate from and in addition to the constitutional provision." Id. at 125. For a stimulating
history of the Texas carving doctrine, see Fly, The Texas Carving Doctrine, 6 AM. J. CRiM.
L. 57 (1978).

155. One other state, Kentucky, has made reference to "carving" as follows:
... [W]hen a man has done a criminal thing, the commonwealth may not carve

from it a number of offenses for which it will convict him. It may cut but once.
But it does not follow that, where the accused has been acquitted ... he may not
be prosecuted [for a different offense arising from the same transaction].

Mullins v. Commonwealth, 215 Ky. 705, _ 286 S.W. 1042, 1043 (1926). However, a Lexis
search failed to reveal any criminal cases from other states with the phrase "carving doc-
trine" in the context of jeopardy. Just what rubrics other states use will be discussed further
in the main body of this article.

156. The carving doctrine is stated in hundreds of Texas cases. This somewhat prosaic
version was taken from Sinco v. State, 9 Tex. Ct. App. 338, 349 (1880).

157. See, e.g., Orosco v. State, 590 S.W.2d 121 (Tex. Crim. App. 1979) (Douglas, J.,
dissenting).
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with good reason. A precise formulation of the doctrine has never
been announced, and the cases decided under it are widely con-
flicting.'15 Take, for example, the problem of multiple crimes com-
mitted on the same victim. In Lee v. State'5 9 the defendant was
convicted three times for sodomy with the same female on the
same occasion. The Texas Court of Criminal Appeals upheld all
three convictions reasoning that carving did not apply because
each offense was separate.' 06 However, in Ex parte Calderon,'' the
defendant had been convicted of indecent exposure, fondling, and
statutory rape. The court of criminal appeals reversed two of the
convictions, stating: "[A]lthough the three offenses are in contem-
plation of law separate and distinct, they were . . . all proved by
the same acts and evidence as a single assault.""' Similar inconsis-
tencies may be found in other Texas cases. In Ex parte Olson 68

the defendant was convicted in successive prosecutions of murder
and of robbery of the same victim during the same criminal epi-
sode. In reversing the second conviction, the court held that the
carving doctrine applied.'" But in Ex parte Joseph,65 on the
other hand, the court approved successive convictions for rape and
sodomy of a victim which occurred during the same episode, saying
that the two offenses were not proved by the same evidence.

Courts in other states fare no better with similar problems.
While Texas deals with the inconsistencies presented by the un-
predictable carving doctrine, other states must contend with two
equally ambiguous doctrines called "the same transaction test"
and "the same evidence test."'"6

Courts that use the "same transaction test" allow only one

158. See, e.g., Fly, The Texas Carving Doctrine, 6 AM. J. CRIM. L. 57 (1978); Steele,
The Doctrine of Multiple Prosecution in Texas, 22 Sw. L.J. 567 (1968). See also Orosco v.
State, 590 S.W.2d 121 (Tex. Crim. App. 1979) (Douglas, J., dissenting).

159. 505 S.W.2d 816, 817 (Tex. Crim. App. 1974) (first offense was defendant's penis
in mouth of victim; second offense was penis in anus; third offense was defendant's mouth
on sexual parts of victim).

160. Id. at 819.
161. 508 S.W.2d 360 (Tex. Crim. App. 1974).
162. Id. at 362.
163. 560 S.W.2d 688 (Tex. Crim. App. 1978).
164. Id. at 689.
165. 558 S.W.2d 891 (Tex. Crim. App. 1977).
166. See Orosco v. State, 590 S.W.2d 121, 124 (Tex. Crim. App. 1979) (Douglas, J.,

dissenting). See also Whitton v. State, 479 P.2d 302 (Alaska 1970).
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prosecution for all offenses arising out of the "same transaction. ' 1 7

Obviously, this test suffers an inherent weakness: reasonable men
can differ over what events constitute the same transaction. Even
the commentators reflect this fundamental weakness:

If a person fires one shot killing three persons, it is not the legal
definition but the interpretation of the concept "act" which de-
termines the number of offenses to be attributed to the actor. But
the "act" concept is elusive and full of intrinsic difficulties. Is it
to be delineated by the muscular movement, the accompanying
intent, or the outcome?'"

The prohibition against double jeopardy does not apply when two
separate and distinct crimes are committed in the same transac-
tion or series of related acts, even though the crimes are so closely
connected in point of time that it is impossible to separate the
evidence relating to them.16"

A test so inherently vague and subject to interpretation is useless
in application. Therefore, American jurisprudence would perhaps
be better off if the "same transaction test" was abandoned.

Unfortunately, the other test popularly applied by state
courts, the "same evidence test" is of no help either. According to
the "same evidence test," different violations constitute one of-
fense if proof of all of them is established by the same evidence. A
well-noted example of the harsh results that flow from the same
evidence test is Ciucci v. Illinois,17

0 where the defendant commit-
ted a mass murder of his wife and three children. He was tried and
convicted three times, with the last conviction resulting in the
death penalty. Under the "same evidence test" three trials were
permitted because death of a different victim was charged in each
case. As the dissent pointed out:

167. Orosco v. State, 590 S.W.2d 121 (Tex. Crim. App. 1979). Defendant cannot be
convicted in successive prosecutions of aggravated robbery and aggravated rape where the
same victim and the same criminal episode are involved. "His acts were an uninterrupted
and continuous assaultive act against a single victim. Conviction for both the rape and the
robbery is violative of the double jeopardy clauses of both the state and federal constitu-
tions." Id. at 124.

168. Kirchheimer, The Act, The Offense, and Double Jeopardy, 58 YALE L.J. 513, 524
(1949).

169. 1 WHARTON'S CIUMINAL LAw AND PaocsDuRn § 145, at 347-48 (R. Anderson ed.
1957).

170. 356 U.S. 571 (1958) (per curiam).
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. This case presents an instance of the prosecution being al-
lowed to harass the accused with repeated trials and convictions
on the same evidence, until it achieves its desired result of a capi-
tal verdict.

. .. B~y using the same evidence in multiple trials the State
continued its relentless prosecutions until it got the result it
wanted. It in effect tried the accused for four murders three con-
secutive times, massing in each trial the horrible details of each of
the four deaths. This is an unseemly and oppressive use of a crim-
inal trial that violates the concept of due process contained in the
Fourteenth Amendment .... 1

Although the same evidence test is undoubtedly more popular than
the same transaction test,17

2 its efficacy is equally questionable be-
cause virtually any criminal episode can be broken into multiple
units of different evidence.17 8

Much of the uncertainty outlined above has been resolved by
recent Supreme Court decisions like Brown, Harris, and Vitale. In
these decisions the United States Supreme Court has established
certain tests for the legitimacy or illegitimacy of successive prose-
cutions for acts performed during one criminal episode. These new
tests will significantly reduce the number of cases that must be
decided under the venerable rubrics of "carving" or "same transac-
tion test" or "same evidence test." For instance, in Texas, the
court of criminal appeals stated in Ex parte Wilson:17 4

This Court has held many times that the State is barred by
the carving doctrine in prosecuting the petitioner of robbery by
assault after he has been convicted for the offense of robbery with
intent to murder when both offenses arose out of the same trans-
action involving the same victim.175

Clearly, fact situations like this one can now be solved under either
the Brown rule or the Harris- Vitale rule. As a result, Texas courts
will no longer have to rely on the carving doctrine for a solution. In

171. Id. at 573-75 (Douglas, J., dissenting).
172. See Moton v. Swenson, 488 F.2d 1060 (8th Cir. 1973), cert. denied, 417 U.S. 957

(1974).
173. See State v. Brown, 262 Or. 442, 497 P.2d 1191 (1972) (en banc) (discussing and

abandoning the same evidence test).
174. 577 S.W.2d 498 (Tex. Crim. App. 1979).
175. Id. at 499.
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1976 the Texas Court of Criminal Appeals used a carving analysis
in Hawkins v. State 76 to decide that there could be successive
prosecutions for possessing a prohibited weapon (used in a rob-
bery) and for the robbery. Today there would be no need to use a
carving analysis because the facts of this case bring it under the
Harris-Vitale rule. Note that when the Harris-Vitale rule is used
successive prosecutions will not be allowed. Apparently, many
Texas cases that have relied on the carving doctrine as a ratio
decidendi must now be dealt with under one of the recently an-
nounced constitutional rules, and, therefore, the outcome of the
cases may change. There are remaining, however, a substantial
number of cases that do not fit within the parameters of the con-
stitutional rules. For such cases, the doctrines of "carving," "same
evidence," and "same transaction" are inadequate and should be
avoided as a ratio decidendi if possible.1 7 These tests are too
amorphous and subject to prosecutorial manipulation to serve as
the fulcrum for such an important consideration as balancing soci-
ety's right to convict offenders versus a defendant's right to avoid
harassment. Therefore, a test decided on more equitable grounds
may better serve those interests.

X. PROPOSAL FOR THE CRIMINAL OBJECTIVE TEST

In the quest for a new test it is wise to refer to examples of
typical fact situations currently dealt with by a carving analysis:

Case One. Ex parte Rodriquez:7 8 "[Plossession of two different
substances, or instruments, both classified as narcotic drugs or
paraphernalia ... can result in but one prosecution .... ,,79

Case Two. Ex parte Prince:180 "[Defendant] after brandishing
pistols, ordered one employee and a customer to lie on the floor
and instructed Mr. Cardinas to open the cash register. Appar-
ently, a struggle ensued and petitioner shot and killed Cardinas,
looting the cash register thereafter.

176. 535 S.W.2d 359 (Tex. Crim. App. 1976).
177. Judge Douglas of the Texas Court of Criminal Appeals has made an eloquent

plea for this position. See Orosco v. State, 590 S.W.2d 121, 124 (Tex. Crim. App. 1979)
(Douglas, J., dissenting).

178. 560 S.W.2d 94 (Tex. Crim. App. 1978).
179. Id. at 95-96.
180. 549 S.W.2d 753 (Tex. Crim. App. 1977).
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From this evidence, it is clear that the continuous nature of
the assaultive action should have prevented the State from carv-
ing both robbery and murder out of the same trans-
action. . .."118

Case Three. Jones v. State:18" "[Appellant] robbed Melba
Lee. . . . During the robbery [defendant's] pistol discharged
striking Virginia Williams, another employee. . . . [Defendant]
admitted in his judicial confession that during the robbery of Lee,
he,. . . with intent to kill, shot Virginia Williams... .[W]e hold
that since there were two separate acts and two separate offenses
committed the doctrine of carving is not applicable.183

As stated above, any attempt to analyze these cases using the carv-
ing, same transaction, or same evidence test is fruitless. Therefore,
a fresh approach must be sought. Something or some things com-
pel an equitable result in these cases. What is the key? Something
is breaking the continuum of events, or to the contrary, something
is holding the continuum of events together resulting either in a
just or injust multiple prosecution. What is it? Note that the three
above fact situations present at least four dimensions: (1) time, (2)
conduct, (3) criminal objective, and (4) presence or absence of vic-
tims. Of the four, time is the least useful dimension because it in-
evitably leads to a stopwatch kind of analysis and to the use of
phrases like "same transaction" or "continuous nature of the as-
saultive action." Disregarding time then, an analysis of the remain-
ing three dimensions brings the equity test into perspective.

Presence or absence of victims can be dealt with readily. Vir-
tually all courts recognize strong policy arguments compelling at
least one conviction per victim:

[T]he purpose of the protection against multiple punishment is to
insure that the defendant's punishment will be commensurate
with his criminal liability and a defendant who commits an act of
violence with the intent to harm more than one person or by
means likely to cause harm to several persons is more culpable
than a defendant who harms only one person.'"

181. Id. at 754.
182. 502 S.W.2d 164 (Tex. Crim. App. 1973).
183. Id.
184. People v. Ridley, 63 Cal. 2d 671, -, 408 P.2d 124, 128, 47 Cal. Rptr. 796, 800

(1965).
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Thus, a distinction can be drawn depending upon whether the
crime is against victims or against some property interest:

A number of cases have upheld multiple punishment for a single
criminal transaction where crimes of violence are committed
against different persons.

Where, however, the offenses arising out of the same transac-
tion are not crimes of violence but involve crimes against prop-
erty interests of several persons, this court has recognized that
only single punishment is permissible. . . . [T]his view has been
followed "[iln the vast majority of cases" where it has arisen or
been discussed.1 65

State v. Prudhomme1 86 makes for a useful case study of the
victim dimension. Prudhomme kidnapped three girls who were
traveling together, then committed various sexual offenses on each
girl. Prudhomme's conduct was not a function of multiple victims,
per se. In other words, Prudhomme would have probably commit-
ted his offenses on one girl (had there been just one) or two girls
(had there been two). Nevertheless, the State was allowed a convic-
tion for each victim; not because the number of victims dictates
the units of criminal conduct, but because public policy compels
that there be a vindication for each victim.1 87 Therefore, we need
not concern ourselves with carving or any of the other rubrics
where multiple victims are involved; instead, we can simply an-
nounce a rule that there can be at least one conviction per victim
in circumstances where multiple victims are involved in one crimi-
nal episode.

If we determine that the conduct violates more than one crim-
inal statute we are faced with the dilemma of whether to allow
multiple prosecutions. Therefore, the dimension of conduct does
not solve our dilemma; instead the dimension of conduct causes
our dilemma, because conduct is what we examine to see if more
than one crime has been committed. Only in one circumstance can
conduct be useful as a factor in analysis; when there is a temporary
respite in criminal conduct followed by more criminal conduct. For
example, all courts seem to agree that if there are several rapes of

185. People v. Bauer, 1 Cal. 3d 368, 376, 461 P.2d 637, 642-43, 82 Cal. Rptr. 357, 362
(1969) (citations omitted).

186. 303 Minn. 376, 228 N.W.2d 243 (1975).
187. Id. at __, 228 N.W.2d at 245.
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a single victim by one defendant, there can be a separate prosecu-
tion for each rape because there is some space between each act. 88

Similarly, where a defendant imports marijuana on separate occa-
sions, and the criminal event is the act of importing, each occasion
can be tried separately. 89 Some Texas cases, decided on the basis
of the carving doctrine, can be decided by applying the conduct
dimension. For example, in O'Briant v. State,"90 the defendant,
bent on robbery, entered a restaurant and robbed it. Upon leaving
the premises the defendant came upon an employee of the restau-
rant in the parking lot. Although the employee did nothing to im-
pede escape, the defendant shot the employee. The Texas court,
using a carving rationale, held that two prosecutions (one for rob-
bery, one for attempted murder) were possible under these facts."'1

It can be readily seen that in terms of the conduct dimension there
was a break between the robbery and the attempted murder.
Somewhat similar facts were presented in the Texas case of Lam-
berson v. State,'"9 where the defendant lured the victim to a resi-
dence and robbed him. Defendant then placed the victim in a car,
drove to a remote area, and then beat and abandoned the victim,
who later died. Successive convictions for robbery and murder
were allowed because of the break in the course of criminal con-
duct between the robbery and the murder.' 93 Admittedly, trying to
determine whether or not the break in the continuum of criminal
conduct is enough to equitably justify successive prosecutions may
be no more satisfactory than trying to use time as a dimension.
Therefore, it would be wise to avoid using conduct as a dimension
when possible.

As a dimension for deciding the equity of successive prosecu-
tions, "criminal objective" has been given the following operational
definitions:

The divisibility of a course of conduct depends upon the intent
and objective of the actor, and if all the offenses are incident to
one objective, the defendant may be punished for any one of
them but not for more than one.

188. See Annot., 81 A.L.R.3d 1228 (1977).
189. Sanchez v. United States, 341 F.2d 225, 229 (9th Cir. 1965).
190. 556 S.W.2d 333 (Tex. Crim. App. 1977).
191. Id. at 337.
192. 509 S.W.2d 328 (Tex. Crim. App. 1974).
193. Id. at 330.
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Under this principle, the taking of several items during the
course of a robbery may not be used to furnish the basis for sepa-
rate sentences.'"

In determining whether the conduct underlying the multiple of-
fenses was unitary or divisible, the test employed (at least when
intent is a factor) is whether the conduct involved was motivated
by an effort to obtain a single criminal objective. 195

Judge Douglas in his dissent in Orosco v. State1" argued for
the adoption in Texas of what he nominated "the intent test."
Judge Douglas' suggestion is worthy of serious consideration be-
cause the "intent test" or "criminal objective" test leads to equita-
ble results that are analytically consistent, thus avoiding the
problems previously identified with the carving doctrine. Some ex-
amples follow. In Ex parte Jewel,19 7 defendant was convicted of
robbery and murder when death of the robbery victim ensued as
the property was being taken in the robbery. On appeal, the Texas
court concluded that the carving doctrine had been violated and
overturned the second conviction. 98 A better analysis is to con-
clude that there can be but one conviction because the conduct
was motivated by one criminal objective-i.e., robbery. Contrast
the Jewel decision with Uribe v. State.1 " In Uribe the defendant
carried a pistol into a bar and after getting intoxicated, got into an
altercation and killed a man. The Texas court held that carving
did not apply and affirmed two successive convictions, one for car-
rying a pistol onto premises where alcohol is sold, and one for mur-
der.2 00 A much more definitive analysis would be that the defen-
dant had two criminal objectives, each quite independent of the
other. At the beginning of the evening the criminal objective was
to carry a pistol illegally. Later, during the seemingly unplanned
altercation, the criminal objective was to kill. Hence, two prosecu-
tions are permitted.

Using the facts from the recent Ohio case of State v. Fra-

194. People v. Bauer, 1 Cal. 3d 368, -, 461 P.2d 637, 642, 82 Cal. Rptr. 357, 362
(1969).

195. State v. Prudhomme, 303 Minn. 376, -, 228 N.W.2d 243, 245 (1975).
196. 590 S.W.2d 121 (Tex. Crim. App. 1979).
197. 535 S.W.2d 362 (Tex. Crim. App. 1976).
198. Id.
199. 573 S.W.2d 819 (Tex. Crim. App. 1978).
200. Id.
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zier,01 a summary of the thesis of criminal objective can be set
forth. The facts were that defendant came to the door of Mr. and
Mrs. Dorr, engaged Mrs. Dorr in a brief conversation, pushed his
way through the door, beat Mrs. Dorr, climbed the stairs, threw
Mr. Dorr down the stairs, and then took items from the house. Mr.
Dorr died at the scene from a heart attack.02 Crimes committed
were (1) aggravated burglary, (2) aggravated robbery, (3) assault,
and (4) some form of manslaughter. Under these facts, there was a
single criminal objective-robbery-and consequently there should
have been but one prosecution. However, by virtue of longstanding
common-law tradition, burglary can be prosecuted separately from
any offenses committed after entry. 03 Consequently, the defendant
can be prosecuted for aggravated burglary and one of the offenses
committed after entry into the residence. Again, the prosecution is
limited to only one offense after entry because the defendant had a
single criminal objective. Clearly, this analysis is preferable to any
analysis that could be made using the carving doctrine.

XI. THE COMPULSORY JOINDER-OF-OFFENSES APPROACH

Proposals have been made suggesting compulsory joinder of
multiple offenses into one trial as a resolution to the problems dis-
cussed herein. Briefly stated, the proposal is that a defendant
could be charged with as- many crimes as possible from a single
criminal episode, but that all such crimes must be tried together,
so that ultimately the defendant suffers only one trial with the
possibility of several punishments.2 0

An analysis of all of the ramifications of the joinder proposal
would unduly prolong this article. However, even though it has
some immediate appeal, it, too, has drawbacks as indicated below:

Granting that the problems presented admit of no easy solution,
and that any solution is susceptible to abuse, we are, not per-
suaded by appellant that such a rule [compulsory joinder] would

201. 58 Ohio St. 2d 253, 389 N.E.2d 1118 (1979).
202. Id. at -, 389 N.E.2d at 1119.
203. W. LAFAVE & A. Scorr, HANDBOOK ON CRIMINAL LAW 715-16 (1972).
204. Discussion of all of the issues involved in multiple punishment cases would un-

duly lengthen this article. "The underlying considerations in multiple punishment cases are
entirely different from those involved in multiple prosecutions, and a test which is appropri-
ate in one class of cases is not necessarily appropriate in the other class." State v. Brown,
262 Or. 442, -, 497 P.2d 1191, 1195 (1972) (en banc) (footnote omitted).
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best serve either the defendant's advantage, or that of the public.
With respect to a defendant he may well feel, for example, and
with reason, that to put before the jury both an armed robbery
and a kidnapping would enhance his chances of a conviction or
both, even though the proofs on one alone might, in the judgment
of some, be weak. The repetitive motions we get for severance of
defendants and offenses bear witness that our reservations in this
respect are not without pragmatic support.20 5

On balance, use of the criminal objective approach seems more eq-
uitable and workable than the suggestion of compulsory joinder.
With the criminal objective approach only one offense would be
prosecuted, with a few exceptions, such as the burglary example
demonstrated in the Frazier case, or the example of a case involv-
ing multiple victims. But, even in these exceptional circumstances,
the prospect of one trial per offense seems preferable to the pros-
pect of one trial involving several different offenses. The opportu-
nity for prejudice and the difficult evidentiary issues presented by
compulsory joinder seem insurmountable, if equity is to be done.

XII. CONCLUSION

Although recent decisions by the United States Supreme
Court have explicated and narrowed some of the different double
jeopardy issues, the basic issue of how many times we can convict a
person for crimes committed in a single criminal episode remains
with us. Perhaps there will never be a completely satisfying
formula for this problem. However, Texas would do well to aban-
don its arcane notion of carving, and look for a more logical and
predictable way of dealing with the problem. Concentrating on in-
tent, instead of conduct, as suggested here, may be the first step in
formulating a more workable solution.

205. Moton v. Swenson, 488 F.2d 1060 (8th Cir. 1973), cert. denied, 417 U.S. 957
(1974).
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