
SURVEYS

ADMINISTRATIVE LAW AND
PROCEDURE

As in the past, this year's administrative law and procedure
survey contains two major sections. The first section focuses on
several significant administrative procedure cases decided by the
Fifth Circuit during this survey period. The second section is a dis-
cussion of certain Fifth Circuit substantive administrative law
cases affecting commerce, energy, and Medicaid.

I. ADMINISTRATIVE PROCEDURE

Cases selected in the area of administrative procedure address
four areas of law. First are decisions delineating the requirements
for exhaustion of administrative remedies. The second topic con-
sidered relates to changes in Interstate Commerce Commission
procedural practices. Third is a discussion of the procedural valid-
ity of administrative subpoenas, and fourth, a discussion of the
resolution of conflict between state and federal procedural law.

A. Exhaustion of Administrative Remedies

In Merrill Lynch, Pierce, Fenner & Smith, Inc. v. National
Association of Securities Dealers, Inc.," the National Association
of Securities Dealers (NASD), a national securities association with
congressionally delegated self-regulatory authority,2 brought a dis-
ciplinary action against Merrill Lynch and some Merrill Lynch em-
ployees.8 The action was instigated because a citizen had com-
plained to the NASD of alleged "churning" of her account by
employees in the San Antonio office of Merrill Lynch. 4 The NASD

1. 616 F.2d 1363 (5th Cir. May 1980). Another exhaustion of remedies case, EEOC v.
Cuzzens of Ga., Inc., 608 F.2d 1062 (5th Cir. Dec. 1979) (per curiam), is discussed below. See
notes 95-102 infra, and accompanying text.

2. 15 U.S.C. § 78o-3(b)(7) (1976).
3. 616 F.2d at 1365.
4. Id. "Churning" is the making of transactions "excessive in size or frequency in view

of the financial resources and character" of a particular account. Id. (quoting 17 C.F.R. §
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set a disciplinary hearing at which the complaining citizen would
be present as a witness.5 When Merrill Lynch discovered that the
citizen was planning to file a civil suit against it, the company noti-
fied the NASD that it considered the citizen's presence at the
hearing improper. Dissatisfied with NASD's refusal to exclude the
citizen from the hearing, Merrill Lynch sought a temporary re-
straining order in district court, which was granted pending action
on a temporary injunction.7 The district court later granted the in-
junction, barring the citizen from appearing at the disciplinary
hearing. The court agreed with Merrill Lynch that exhaustion of
remedies within the NASD would cause Merrill Lynch "irreparable
injury. "P8

The NASD has extensive rules regulating procedures in disci-
plinary matters. In addition to a three-stage review by the NASD
of disciplinary actions,9 a final NASD decision may further be re-
viewed by the Securities and Exchange Commission (SEC).10 The
affected party may also appeal the SEC ruling to a United States
Court of Appeals.11 If the NASD is contemplating, or has already
taken, action in violation of its own rules, the SEC is empowered
to request the NASD to comply with those rules; 12 and if that fails,
the SEC may seek an injunction in district court to prevent the
NASD from taking such action.13

Merrill Lynch argued before the Fifth Circuit that the admin-
istrative procedures of review were bypassed because the citizen's
presence at the hearing would cause the firm "irreparable in-
jury"-and thus immediate court review was necessary.1, The Fifth
Circuit rejected Merrill Lynch's contention for three reasons. First,

240.151cl-7(a) (1979)).
5. 616 F.2d at 1365-66.
6. Id. The citizen's presence at the meeting, Merrill Lynch argued, would violate the

"confidentiality" of the hearings and provide her with a "dress rehearsal" for her civil suit.
7. Id. at 1366.
8. Id.
9. Id. at 1367. A disciplinary hearing is first held before one of thirteen District Busi-

ness Conduct Committees. The decision made by the District Committee is reviewed by the
National Business Conduct Committee of the NASD. A NASD member still dissatisfied af-
ter the NBCC review may appeal to the Board of Governors of the NASD. Id.

10. 15 U.S.C. § 78d-1(b) (1976). The SEC has extensive powers upon review. Id.
11. Id. § 7By(a)(1).
12. Id. § 78u(f).
13. Id. § 78u(d).
14. 616 F.2d at 1366. See note 6 supra.
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the hearing would not cause Merrill Lynch irreparable injury be-
cause non-final disciplinary hearings were not required to be "con-
fidential."1 Not only was it common for the NASD to allow com-
plaining witnesses to be present throughout disciplinary hearings,
but upon final review of the disciplinary action, a complaining wit-
ness is entitled to the record of the proceedings." Second, the
court stated that because no irreparable injury existed, it would be
an abandonment of long-recognized judicial policy against review
of non-final procedural rulings to review the case before adminis-
trative remedies were exhausted.17 Finally, the court observed that
if the NASD action was improper, Merrill Lynch could have peti-
tioned the SEC to require the NASD to conform to proper
procedure.18

The court dissolved the injunction, concluding that "bypassing
the administrative scheme established by Congress by premature
resort to federal court, Merrill Lynch delayed a disciplinary action
against it for several years."1 No circumstances existed to justify
"delay and interference" with the congressional scheme. 0

In Von Hoffburg v. Alexander,'21 the plaintiff was an enlistee
in the United States Army. 2 When the Army learned of the plain-
tiff's "marriage" to a female-to-male transsexual, she was honora-
bly discharged.28 The plaintiff immediately filed suit in district
court, seeking a declaratory judgment that the Army regulation she
was discharged under was unconstitutionally vague24 and, as ap-

15. Id. at 1368-69.
16. Id. at 1369-70. The record eventually becomes a public document. Id. See 17

C.F.R. § 240.19d-3 (1979). The court observed that "[n]owhere did Congress expressly state
or even imply that a fair hearing requires the exclusion of complaining witnesses from disci-
plinary hearings." 616 F.2d at 1371.

17. 616 F.2d at 1368. See Camenisch v. University of Tex., 616 F.2d 127 (5th Cir. Apr.
1980) (exhaustion not required due to showing of irreparable injury), cert. granted, 49
U.S.L.W. 3332 (U.S. Nov. 4, 1980) (No. 80-317).

18. 616 F.2d at 1369. See 15 U.S.C. § 78u(d) (1976).
19. 616 F.2d at 1371.
20. Id.
21. 615 F.2d 633 (5th Cir. Apr. 1980).
22. Id. at 635.
23. Id. at 635-36. She was discharged for "homosexual tendencies." Plaintiff's com-

pany commander recommended discharge. The brigade commander then convened an "ad-
ministrative elimination board" of five officers that, after several days of hearings, also rec-
ommended discharge. Accordingly, she was discharged from the Army on July 20, 1977. Id.

24. AR 635-200. See 615 F.2d at 635 n.6.
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plied to her, violated first and sixth amendment rights.25 She fur-
ther charged violations of the fourth, fifth, and ninth amend-
ments,2 6 and requested an injunction to restrain the Army from
permanently discharging her.'7 In addition, the plaintiff sought
monetary damages to compensate her for the alleged violations of
her rights.28 The district court granted the Army's motion for sum-
mary judgment based on the plaintiff's failure to exhaust adminis-
trative remedies, and the plaintiff appealed. 29 The Fifth Circuit af-
firmed the district court, except as to the claim for monetary
damages, which could not be "adequately. . .resolved through ad-
ministrative channels."30

After discharge from the Army, the plaintiff did not apply to
the Army Board for Correction of Military Records (ABCMR) for
review of the discharge.8 1 The ABCMR is a board of civilian em-
ployees of the Department of the Army whose function is "to con-
sider all applications properly before it for the purpose of deter-
mining the existence of an error or an injustice."3' 2 The board is
authorized by Congress 8 and organized under Department of the
Army rules." In order to use the review process of the ABCMR, a
person must first apply to the board on a "DD Form 149,"15 asking
that his records be corrected. The board may then order a hearing,
correct the records without a hearing, or both refuse the applica-
tion and deny a hearing." The results of ABCMR determinations
are forwarded to the Secretary of the Army, who can "direct such
action in each case as he determines to be appropriate. '37

The plaintiff stated that she failed to petition ABCMR for two

25. 615 F.2d at 636. Plaintiff further alleged violations of the Constitution and 28
U.S.C. §§ 1738-1739 (1976) based on the Army's termination of quarters payments and the
attempts to discharge her. 615 F.2d at 636.

26. 615 F.2d at 636. The Army denied a request for an official name change, and had
allegedly searched the plaintiff and seized some property. Id.

27. Id.
28. Id.
29. Id.
30. Id.
31. Id.
32. 32 C.F.R. § 581.3(b)(2) (1979).
33. 10 U.S.C. § 1552 (1976).
34. 32 C.F.R. § 581.3 (1979).
35. Id. § 581.3(c)(1)(i).
36. Id. § 581.3(c)(5)(i).
37. Id. § 581.3(f)(2).

[Vol. 12:27



ADMINISTRATIVE LAW

reasons. First, any action before the ABCMR would be futile,
based on promulgated Army policy with respect to homosexuals
and on the results of similar applications made to the ABCMR.M

Second, the ABCMR has no authority to award monetary damages
to persons illegally detained or searched by military officials" The
court dismissed the first contention, stating that (1) the ABCMR
or the Secretary of the Army might have decided that the plaintiff
was not "homosexual"; (2) the claims rejected by the ABCMR in
the past were factually distinguishable from the plaintiff's claims;
and (3) both the ABCMR and the Secretary are expected to re-
view, distinguish, and reevaluate Army regulations.4 0 The plaintiff
prevailed on her damage claims, as the ABCMR could not legally
award the type of damages sought.'" However, the Fifth Circuit
concluded that the plaintiff must still exhaust administrative rem-
edies before a court could address the damage claims; therefore,
the court remanded the case to the district court. The district
court was ordered to hold the damage claims in abeyance until the
plaintiff exhausted all administrative remedies. 42 The court's deci-
sion was based on two long-standing judicial policies: (1) courts
should not intervene in administrative proceedings until they have
come to a conclusion; and (2) courts must recognize administrative
autonomy and expertise in a particular field.' 3 Also, the court was
concerned that "frequent and deliberate flouting of administrative
processes could weaken the effectiveness of an agency by encourag-
ing people to ignore its procedures.""

B. Chadges in Emergency Temporary Authority Notification
Procedures

A change in procedure adopted by the Interstate Commerce
Commission (ICC) was before the Fifth Circuit in Brown Express,

38. 615 F.2d at 638-39.
39. Id. at 640.
40. Id. at 639-40.
41. Id. at 641.
42. Id. at 641-42. The court noted four possible circumstances in which exhaustion of

remedies would not be required: (1) when no adequate administrative remedy exists; (2)
when continuation within the agency would cause irreparable injury; (3) when exhaustion
would be futile; and (4) when a substantial constitutional question exists. Id. at 638. None
of these circumstances existed in Von Hoffburg.

43. Id. at 637.
44. Id.
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Inc. v. United States."' Section 10928 of the Interstate Commerce
Act gives the ICC authority to grant a carrier Temporary Author-
ity (TA) to provide service to a particular area.46 Upon further ap-
plication, a carrier granted a TA may be granted a permanent li-
cense to provide service to the affected area.47 If an immediate
need exists for service to such area, the ICC may grant Emergency
Temporary Authority (ETA) for a period of thirty days, thus al-
lowing service to the area to begin during the pendency of a TA
application.4 8 An ETA may be extended for two successive thirty
day periods." When a party applies for a TA, the ICC is required
to post notice in the Federal Register so that interested parties
may contest the grant."0 Although no provisions exist for notice of
a grant of an ETA, the ICC practice for forty years had been to
notify competing carriers of the ETA by telephone."1

The ICC determined that the informal practice of notification

45. 607 F.2d 695 (5th Cir. Nov. 1979).
46. 49 U.S.C. § 10928 (Supp. II 1978). Section 10928 provides in pertinent part:
[T]he Interstate Commerce Commission may grant a motor carrier or water car-
rier temporary authority to provide transportation to a place or in an area having,
respectively, no motor carrier or water carrier capable of meeting the immediate
needs of the place or area. Unless suspended or revoked, the Commission may
grant the temporary authority for not more than 180 days. A grant of temporary
authority does not establish a presumption that permanent authority to provide
transportation will be granted ....

47. 49 U.S.C. §§ 10921-10928 (Supp. H 1978).
48. 49 C.F.R. § 1131.1(b)(1) (1979). Section 1131.1(b)(1) provides in pertinent part:
"Temporary Authority". Limited-term motor carrier authority issued for periods
up to 180 days (TA) pursuant to section 210a(a) of the Interstate Commerce Act
to authorize transportation service for which there is an immediate and urgent
need and which cannot be met by existing carrier service. This term includes
"emergency temporary authority" issued for periods of 30 days or less (ETA) to
meet an immediate and urgent need for service due to emergencies, in which time
or circumstances do not reasonably permit the filing and processing of an applica-
tion for temporary authority (TA).
49. 49 C.F.R. § 1131.2 n.2A (1979). Section 1131.2 n.2A provides in pertinent part:
If an applicant for emergency temporary authority. . . within 15 days of the date
of filing ... for such emergency temporary authority, file[s] . . .a corresponding
application seeking temporary authority ..., he may state on the emergency ap-
plication form . . . "[a]pplicant ... requests that two successive extensions of
any emergency temporary authority granted each for a period of 30 days, be
issued."
50. 49 C.F.R. § 1131.3(a)(1) (1979). Section 1131.3(a)(1) provides: "Notice of the filing

of temporary authority applications tendered shall be given by the publication of a sum-
mary of the authority sought in the Federal Register, except that no such summary will be
published in the case of emergency temporary authority applications."

51. 607 F.2d at 698.
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of grants of ETA's was no longer necessary, and in a "Notice of
Elimination" published in the Federal Register, it announced that
the practice would no longer be followed. 2 Convinced that elimi-
nation of the procedure would be of little importance, the ICC
stated that no public comment would be solicited. The change was
effective seventeen days after publication of the notice.58

The Common Carrier Conference-Irregular Route contested
the rule change, first by petition to the ICC, and then, when the
petition was denied, by application to the federal courts." Brown
Express brought a similar action upon discovering that ETA's had
been granted to its competitors under the new procedure.5 ' Brown
Express also petitioned the ICC for review of the action granting
the ETA's, and while the action was pending in the Fifth Circuit,
the ICC revoked the grants. 6 The Fifth Circuit dismissed Brown
Express' complaint insofar as it dealt with the ETA's granted com-
petitiors, but consolidated Brown Express' action with the Com-
mon Carrier Conference action on the issue of the adoption of the
new procedure.5 7 Brown Express and the Common Carrier Confer-
ence (petitioners) questioned both the method of adopting and the
merits of the new procedure.58 Because the court held that the ICC
had not changed its procedure in accordance with the Administra-
tive Procedure Act (APA), it did not address the merits of the new
procedure.' 9

The ICC advanced several arguments in support of the actions
taken in adopting the new procedure. First, the ICC considered the

52. 43 Fed. Reg. 58,701 (1978). The ICC determined that the elimination of telephonic
notice was unimportant as ETA's are of such limited duration. The time and resources
spent by the ICC in informal notice duties were adjudged substantial compared to the bene-
fit of notice. Id.

53. 5 U.S.C. § 553 (1976). This section of the Administrative Procedure Act provides
opportunity for interested persons "to participate in the rule making through submission of
written data, views, or arguments with or without opportunity for oral presentation." Id. §
553(c). Section 553(d) requires a 30 day period before rule changes become effective. Id. §
553(d).

54. 607 F.2d at 698. The case came before the Fifth Circuit on transfer from the Court
of Appeals for the District of Columbia. Id. at 698 n.2.

55. Id. at 698. The Motor Carrier Board of the ICC grants ETA's. Brown sought re-
view of the MCB action and a stay of the ETA grants.

56. Id. at 698-99.
57. Id. at 699.
58. Id. The petitioners demonstrated injury due to the adoption of the new procedure

and thus had standing to sue.
59. Id. See note 53 supra.

1981]
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Notice of Elimination exempt from the provisions of the APA
under section 10928 of the Interstate Commerce Act.6 0 The court
rejected this argument, stating that section 10928, while exempting
the granting of TA's from the notice requirements of the APA,
does not govern the procedure for granting ETA's. 1 Furthermore,
the court noted, grants of ETA's may involve rights different than
those affected by TA grants, and thus should not be governed by
section 10928.6 The ICC's second argument was that the type of
action taken in the Notice of Elimination was exempted from the
requirements of section 553 of the APA by section 553(b)(3)(A). 5

Section 553(b)(3)(A) states that section 553 will not apply to "in-
terpretive rules, general statements of policy, or rules of agency or-
ganization, procedure, or practice." Initially, the court held that
the Notice of Elimination was not an "interpretive rule," as it did
not interpret an existing rule, nor clarify procedure." The court
next concluded that the notice was not a "general statement of
policy," but was actually a rule change."6

The court had more difficulty determining whether the Notice
of Elimination was exempt under section 553(b)(3)(A) as a rule of
agency procedure. Although the Notice appeared to "fall squarely
within this exemption, ' '" 7 the court cautioned that the fact that a
rule might govern agency procedure does not mean it is a procedu-
ral rule under section 5 5 3 ." Any rule that has a "substantial im-
pact" on an affected industry should be subject to section 553, re-
gardless of the procedural nature of the rule. 6

9 The court held that

60. Id. See note 46 supra.
61. Id. at 699-700.
62. Id.
63. Id. at 700.
64. 5 U.S.C. § 553(b)(3)(A) (1976).
65. 607 F.2d at 700.
66. Id. at 701. The court adopted a definition of "general statement of policy" given in

Pacific Gas & Elec. Co. v. FPC, 506 F.2d 33, 38 (D.C. Cir. 1974):
A general statement of policy ... is merely an announcement to the public of the
policy which the agency hopes to implement in future rulemakings or adjudica-
tions. A general statement of policy, like a press release, presages an upcoming
rulemaking or announces the course which the agency intends to follow in future
adjudications.

Id. The Notice of Elimination did "none of these things." 607 F.2d at 701.
67. 607 F.2d at 701.
68. Id.
69. Id. (citing Pharmaceutical Mfr. Ass'n v. Finch, 307 F. Supp. 858, 863 (D. Del.

1970)).

[Vol. 12:27
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the Notice had a substantial impact on the industry and thus was
invalid until the ICC complied with section 553. 70 The new proce-
dure had a "substantial impact" primarily because of the financial
ramifications that grants of ETA's had on competitors.7 1 Further-
more, failure to contact interested parties left the ICC without im-
portant information when making the decision to grant a carrier an
ETA.72

In response to the Brown Express decision, the ICC rescinded
the Notice of Elimination that was promulgated on December 15,
1978.7a The ICC subsequently published proposed rules in the Fed-
eral Register which stated that notice to competitors of the filing
of ETA applications would not be given.7

1 The ICC also provided
for a period of public comment in compliance with the APA7

M.M.

C. Subpoena

The Fifth Circuit was presented with several cases during the
survey period that questioned the validity of an administrative
subpoena. Two cases, one that stayed enforcement of a subpoena
and one that upheld the use of a subpoena, merit discussion.7  In

70. 607 F.2d at 703. See also Marshall v. Western Union Tel. Co., 621 F.2d 1246, 1254
(5th Cir. May 1980).

71. 607 F.2d at 702.
72. Id. In Alamo Express, Inc. v. United States, 613 F.2d 96 (5th Cir. Mar. 1980), the

court struck down ETA's granted under the new procedure. The court concluded that, "[i]f
the ICC wishes to grant an ETA, let it comply with its longstanding procedure for protect-
ing existing carriers or let it abolish the practice consonant with the APA." Id. at 98.

73. 45 Fed. Reg. 6634 (1980).
74. Id. at 6634-35.
75. Id. Comment was due February 28, 1980. Since that time, the ICC has taken no

further action on the matter (as of October 14, 1980). It should be noted that the entire
application procedure for ETA's has been extensively changed. See 44 Fed. Reg. 64,846
(1979); 45 Fed. Reg. 45,525 (1980).

76. Federal Election Comm'n v. Lance, 617 F.2d 365 (5th Cir. May 1980); EEOC v.
Cuzzens of Ga., Inc., 608 F.2d 1062 (5th Cir. Dec. 1979) (per curiam). In another survey
decision, the Fifth Circuit did not sustain an interesting use of an administrative subpoena.
The Federal Trade Commission (FTC) use of an investigational subpoena to ascertain
whether the subject of a cease and desist order had sufficient financial resources to make a
civil damages action worthwhile was invalidated by the court in FTC v. Turner, 609 F.2d
743 (5th Cir. Jan. 1980). The court distinguished investigations seeking information con-
cerning wrongs done to the consumer from those concerning the practicality of pursuing a
remedy in determining that the subpoena was beyond the purpose and scope of an FTC
investigation. Id. at 745.



TEXAS TECH LAW REVIEW

Federal Election Commission v. Lance,7 the Federal Election
Commission (FEC) issued a subpoena requiring Bert Lance to ap-
pear for a deposition and to produce certain documents related to
Lance's 1974 Georgia gubernatorial campaign." Lance failed to ap-
pear for the deposition and the FEC petitioned for judicial en-
forcement. The Fifth Circuit recognized the limited role of a tribu-
nal reviewing the validity of an administrative subpoena79 and
acknowledged overriding questions of the constitutionality of the
Federal Corrupt Practices Act (FCPA).80

Lance objected, based on the ex post facto clause of the Con-
stitution, to the FEC's authority to investigate him. 1 He demon-
strated that section 441b of the FCPA,12 the statutory basis for the
investigation, was not enacted until 1976. The court rejected this
argument, declaring that a statute does not run afoul of the ex post
facto clause unless it provides criminal sanctions for an innocent
act occurring before its passage. 8" The proscription Lance was sus-
pected of violating was first passed in 1907, and therefore applied
when Lance ran for governor." Thus any action violating section
441b, the court noted, could not have been innocent when done.85

The court also indicated that the penalties imposed by the FEC
were civil in nature and could not be regarded as violating the ex
post facto clause."

Lance further contended that any FEC actions to remedy vio-
lations of the FCPA were barred by the statute of limitations.6 7

77. 617 F.2d 365 (5th Cir. May 1980).
78. Id. at 366. The FEC was investigating contributions to Lance's campaign by two

national banks allegedly made in violation of the Federal Corrupt Practices Act, 2 U.S.C. §
441b (1976).

79. The court recognized that the subpoena is sufficient if the inquiry is within the
authority of the agency, the demand is not too indefinite, and the information sought is
reasonably relevant. 617 F.2d at 369 (quoting United States v. Morton Salt Co., 338 U.S.
632, 652 (1950)).

80. 2 U.S.C. § 441b (1976). See notes 89-94 infra, and accompanying text.
81. U.S. CONsT. art. 1, § 9, cl.3.
82. 2 U.S.C. § 441b (1976).
83. 617 F.2d at 370 (quoting Bouie v. City of Columbia, 378 U.S. 347, 353 (1964))

(emphasis added).
84. 617 F.2d at 370. The statute was originally enacted as the Tillman Act, 34 Stat.

864 (1907) and was re-enacted as the FCPA in 1925, 43 Stat. 1070 (later codified at 18
U.S.C. § 610 (1970) (repealed 1976)). In 1976 the provision was codified as § 441b.

85. 617 F.2d at 370.
86. Id.
87. The statute of limitations for the institution of an information or indictment was

[Vol. 12:27
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The court discarded this argument on two grounds. First, the court
emphasized that a statute of limitations could not proscribe the
FEC investigation into Lance's campaign. The court, however, de-
clined to decide whether limitations would ever deprive an admin-
istrative agency of its power to investigate. Second, the court reit-
erated that the FEC's remedies were civil in nature and observed
that Congress did not enact a statute of limitations applicable to
FEC civil actions."

Lance's final challenge to the FEC's authority to issue the sub-
poena raised first amendment objections regarding the constitu-
tionality of section 441b. Lance based this contention on the Su-
preme Court's decisions in Buckley v. Valeo,89 which held
unconstitutional a limit on campaign expenditures in federal elec-
tions, and First National Bank v. Belloti,90 which held unconstitu-
tional a Massachusetts statute prohibiting corporations from mak-
ing political contributions." Lance argued that these decisions
questioned the validity of the FCPA. The Fifth Circuit noted that
section 437h(a) of the Federal Election Campaign Act,9 2 which en-
compassed the FCPA, provided that any constitutional challenges
to the Act must be decided by the circuit en banc.9 The court thus
stayed enforcement of the subpoena and submitted the case to the
en banc court for resolution of the first amendment issue."

In EEOC v. Cuzzens of Georgia, Inc.,95 the Fifth Circuit relied
on a Second Circuit decision to determine the application of the
exhaustion of remedies doctrine to subpoena enforcement proceed-
ings brought by the Equal Employment Opportunity Commission

set at three years by 2 U.S.C. § 455(a) (1976). At the time of the subpoena, the three year
period subsequent to Lance's withdrawal from the election had expired.

88. 617 F.2d at 372. The court also determined that the FEC enforcement powers were
retroactively applicable, and as such the FEC could investigate the Lance campaign. Id. at
373.

89. 424 U.S. 1 (1976).
90. 435 U.S. 765 (1978).
91. Several circuits, before the Buckley v. Valeo and First National Bank decisions,

upheld the constitutionality of the predecessor to § 441b. See United States v. Chestnut,
533 F.2d 40 (2d Cir.), cert. denied, 429 U.S. 829 (1976); United States v. Boyle, 482 F.2d 755
(D.C. Cir.), cert. denied, 414 U.S. 1076 (1973); United States v. Pipefitters Local 562, 434
F.2d 1116 (8th Cir. 1970).

92. 2 U.S.C. § 437h(a) (1976).
93. 617 F.2d at 374.
94. Id. The Second Circuit en banc upheld § 441b in the face of first, fifth, and ninth

amendment challenges in Republican Nat'l Comm. v. FEC, 616 F.2d 1 (2d Cir. 1980).
95. 608 F.2d 1062 (5th Cir. Dec. 1979) (per curiam).
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(EEOC). Cuzzens was charged with an equal employment violation
and refused to allow the EEOC to examine company documents.
Even though the EEOC issued a subpoena duces tecum for the
records, Cuzzens made no attempt to comply with the EEOC's de-
mands. Cuzzens also failed to challenge the subpoena under an
EEOC provision allowing a subpoena to be modified or quashed."
The EEOC then sought judicial enforcement of the subpoena and
Cuzzens appeared in court only to raise defenses to the enforce-
ment action. 7

The Fifth Circuit acknowledged that generally one may not
seek judicial relief until the available administrative remedies have
been exhausted.98 Although Cuzzens did not initiate the judicial
proceedings, but appeared in court only as a defendant, the court
determined that in this case there was no logical reason for a dif-
ferent rule. The court indicated that no Fifth Circuit decision had
directly decided whether failure to exhaust administrative reme-
dies would preclude a defense to an enforcement action, however,
it applied a Second Circuit decision suggesting such a conclusion.9

In NLRB v. Frederick Cowan & Co., 100 the Second Circuit upheld
enforcement of an NLRB subpoena because the defendant did not
follow normal agency procedures. Inasmuch as the procedures uti-
lized by the NLRB in that case were similar to the administrative
remedies provided by the EEOC in the instant case,10 1 the Fifth
Circuit held that an employer served with an EEOC subpoena
could not raise nonconstitutional objections in an enforcement pro-
ceeding unless the employer first exhausted available administra-
tive remedies.10 2

D. State and Federal Conflict

The resolution of conflict between state and federal power was
the determinative factor in three significant administrative law

96. Id.
97. The district court denied enforcement of the subpoena on the ground that the

statute did not apply to Cuzzens. Id.
98. Id. at 1063 (citing Brownwell v. National Sur. Corp., 227 F.2d 102 (5th Cir. 1955);

Samaniego v. Brownwell, 212 F.2d 891 (5th Cir. 1954)).
99. 608 F.2d at 1063.
100. 522 F.2d 26 (2d Cir. 1975).
101. 608 F.2d at 1063. The court also quoted from NLRB v. Gemalo, 130 F. Supp. 500

(S.D.N.Y. 1955), for additional support.
102. 608 F.2d at 1064.
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cases decided by the Fifth Circuit during the survey period. One
case resolved a conflict between Congress' war power and a state's
immunity against suit under the eleventh amendment.'03 The
other two cases concerned a conflict between the adoption of state
law and the utilization of federal common law when there is no
federal statute governing an administrative agency's course of
action.

The eleventh amendment limits the federal judicial power to
entertain private actions against the states. Although the amend-
ment expressly limits the federal judicial power with regard to
suits against a state by citizens of another state, this limitation has
been extended to suits by a state's own citizens.' 0 4 This immunity
is invoked when damages must be paid from public funds in the
state treasury." 5 This doctrine does not bar recovery, however,
when the state consents to being sued.'0 Such consent may be ex-
press, implied, or constructive.'10

State immunity from suit under the eleventh amendment con-
flicted with a congressional exercise of the war power in Peel v.
Florida Department of Transportation.0 8 In Peel, an employee of
Florida's transportation department left his job for National
Guard training despite being denied permission to do so. Upon his
termination for unauthorized absence, he brought suit in federal
court to secure reemployment and to recover lost wages. Peel
based his action on recent amendments to the Veterans' Reem-
ployment Rights Act,0'0 which provides state employees with reem-
ployment rights if they leave their jobs to serve in the armed
forces, including the National Guard.110

Florida claimed immunity from suit because of the eleventh
amendment and contended that the federal court could not enter-
tain the cause of action. The district court rejected this claim and

103. The eleventh amendment reads: "The Judicial power of the United States shall
not be construed to extend to any suit in law or equity, commenced or prosecuted against
one of the United States by Citizens of another State, or by Citizens or Subjects of any
foreign State." U.S. CONST. amend. XI.

104. See Hans v. Louisiana, 134 U.S. 1 (1890).
105. See Edelman v. Jordan, 415 U.S. 651 (1974).
106. See Petty v. Tennessee-Missouri Bridge Comm'n, 359 U.S. 275 (1959); Clark v.

Barnard, 108 U.S. 436 (1883).
107. See Parden v. Terminal Ry., 377 U.S. 184 (1964).
108. 600 F.2d 1070 (5th Cir. Aug. 1979).
109. 38 U.S.C. §§ 2021-2026 (1976).
110. Id. §§ 2021(b)(3), 2024(d).
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granted the plaintiff's motion for summary judgment."' The Fifth
Circuit began its analysis by tracing the conflict between the exer-
cise of congressional power and a state's eleventh amendment pro-
tection. The court recognized that recent cases abrogating the pro-
tection of the, eleventh amendment were based on constructive
consent.11' For example, if Congress authorized private suits
against a state engaging in certain conduct and the state continued
that conduct, the state in effect consented to be sued. 13 The court
then noted the shift of judicial emphasis from constructive con-
sent, through a state's conduct, to the congressional purpose be-
hind the enactment of the abrogating statute."" The court con-
cluded that the primary concern was whether Congress expressed a
sufficient intent to subject the states to suit."' Consent, the court
determined, was essentially merged into the question of congres-
sional intent."16

The court in Peel discovered sufficient congressional purpose
in the Veterans' Reemployment Rights Act to abrogate Florida's
eleventh amendment immunity. 1

1
7 The court noted that the stat-

ute expressly authorized a suit in federal district court to achieve
compliance with the Act and to provide compensation for lost

111. Peel v. Florida Dept. of Transp., 443 F. Supp. 451 (N.D. Fla. 1977).
112. See, e.g., Parden v. Terminal Ry., 377 U.S. 184 (1964).
113. 600 F.2d at 1080. Another consent rationale, the court noted, was that a state

waived its immunity from suit in federal court at the same time it gave Congress the power
to legislate under delegated powers. Id.

114. This shift of emphasis culminated in Quern v. Jordan, 440 U.S. 332 (1979). In
Quern, the Supreme Court focused on the explicitness of the congressional purpose to re-
move a state's immunity from suit.

115. 600 F.2d at 1080.
116. Id. The court also indicated that the same result would be reached on a construc-

tive consent rationale. Id. Florida could have consented by employing Peel after being put
on notice by the Act that he must be rehired upon his return from military training. Be-
cause the court concluded that the result would be the same with or without the consent
"fiction," the court failed to expressly decide that consent was not a prerequisite. Id. at
1081-82. In another survey decision, the Fifth Circuit found a waiver of eleventh amend-
ment immunity by using a consent rationale. Florida Nursing Home Ass'n v. Page, 616 F.2d
1355 (5th Cir. May 1980). In Page, Florida executed a contract with each of the state's
nursing homes that outlined both parties' participation in the Medicaid program. Id. at
1363. The nursing homes sued for increased reimbursement because the state did not set the
reimbursement rates on a reasonable cost-related basis. The nursing homes asked for pro-
spective relief and retroactive damages. The court decided that the eleventh amendment
was not a bar to awarding damages because the state had agreed in its contracts to be bound
by all federal laws applicable to the Medicaid program. The court construed this as an ex-
press waiver of Florida's eleventh amendment immunity. Id.

117. 600 F.2d at 1079-80.
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wages and benefits.' The force of the statute was strengthened by
its constitutional foundation, the war power, which provided ade-
quate authority for removal of the state's immunity.11 9 The court
emphasized that the opposite conclusion would remove the states
from the reach of one of the federal government's central
powers. 20

Two Fifth Circuit decisions adopted state law for use in fed-
eral proceedings when no federal statute was directly applicable. In
Georgia Power Co. v. 138.30 Acres of Land,'' the en banc court
superseded part of a panel decision that applied federal common
law in determining compensation in an eminent domain proceed-
ing.'2 2 Georgia Power, a licensee of the Federal Energy Regulatory
Commission, exercised the power of eminent domain pursuant to
section 21 of the Federal Power Act.'2 3 The Fifth Circuit was re-
quired to decide the source and content of the law to be applied
for landowner compensation in a section 21 proceeding. Because
the statute was silent on the method for determining compensa-
tion, the court had the choice of applying federal common law or
state law. If Georgia law applied, the landowner would receive
greater compensation for the condemned land.'

118. Id. at 1080 (citing 38 U.S.C. § 2022 (1976)).
119. 600 F.2d at 1081. The court noted that this result was consistent with that

reached by other courts which have addressed Congress' ability under the war power to
subject the states to private suits by their own citizens. In Jennings v. Illinois Office of
Educ., 589 F.2d 935 (7th Cir.), cert. denied, 441 U.S. 967 (1979), the Seventh Circuit also
allowed a plaintiff to recover against a state under the Veterans' Reemployment Rights Act.
The court found the war power to be a sufficient basis for laws which made a state amenable
to suit in the federal courts. Id. at 941-42. See also Witter v. Pennsylvania Nat'l Guard, 462
F. Supp. 299 (E.D. Pa. 1978); Camacho v. Public Serv. Comm'n, 450 F. Supp. 231 (D.P.R.
1978); Schaller v. Board of Educ., 449 F. Supp. 30 (N.D. Ohio 1978).

120. The court also determined that the tenth amendment was not a bar to the exten-
sion of reemployment rights under the statute to state employees. 600 F.2d at 1085. The
court, after weighing the exercise of the war power against the intrusion into state sover-
eignty, concluded that the war power was essential to the protection of the nation and did
not unduly encroach on state governmental functions. Id. at 1084.

121. 617 F.2d 1112 (5th Cir. May 1980).
122. Id. at 1113, superseding in part Georgia Power Co. v. 138.30 Acres of Land, 596

F.2d 644 (5th Cir. 1979). In addition, the court overruled a prior Fifth Circuit opinion that
applied federal common law in an eminent domain proceeding. 617 F.2d at 1113 (overruling
Georgia Power Co. v. 54.20 Acres of Land, 563 F.2d 1178 (5th Cir. 1977), cert. denied, 440
U.S. 907 (1979)).

123. 16 U.S.C. § 814 (1976). This section allows a licensee to exercise the right of emi-
nent domain to build hydroelectric power plants under certain conditions. Id.

124. 617 F.2d at 1115. The Georgia compensation statute is codified at GA. CODE ANN.

§ 36-504 (1970).
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The court determined that the clear source of the eminent do-
main power exercised by Georgia Power was federal, because it was
derived from a federal statute. 125 The court, based on considera-
tions of federalism, began with the premise that state law should
supply the content of the federal rule unless there was either con-
gressional intent to the contrary or application of state law would
interfere with significant federal interests. 2 ' The court reasoned
that this approach was mandated by several Supreme Court deci-
sions. In cases where the United States is a party, the Fifth Circuit
recognized that uniformity necessitated the application of federal
law.127 The court noted, however, that the Supreme Court was re-
luctant to extend this rationale to litigation between private par-
ties. 28 The preference for adopting state law, the court indicated,
was most recently expressed in United States v. Kimbell Foods,
Inc. " In Kimbell Foods, the Supreme Court declared that state
law should be adopted as the federal rule for establishing priority
between competing federal and private liens, even though the
United States was a party.'80 The Supreme Court held that, absent
evidence of an adverse effect on federal interests, state law was the
applicable standard.'8 '

The Fifth Circuit viewed the legislative history of section 21 as
void of congressional intent to apply federal common law." 2 The
court then sought to examine the nature of the federal interests
involved. Because Georgia Power was only a private licensee of the
federal government, the court found that the interests of the
United States were not sufficient to warrant the displacement of
state law. 3 8 This finding was strengthened by statutory require-
ments that the licensed project not implicate the United States to

125. 617 F.2d at 1115.
126. Id. at 1116 (citing Wallis v. Pan Am. Petroleum Corp., 384 U.S. 63 (1966)).
127. 617 F.2d at 1116 (citing Clearfield Trust v. United States, 318 U.S. 363, 367

(1943)).
128. 617 F.2d at 1117 (citing Bank of America Nat'l Trust & Sav. Ass'n v. Parnell, 352

U.S. 29, 33-34 (1956)). See also Miree v. DeKalb County, Ga., 433 U.S. 25 (1977); Walls v.
Pan Am. Petroleum Corp., 384 U.S. 63 (1966).

129. 440 U.S. 715 (1979).
130. Id. at 718. For a discussion of Kimbell Foods, see Note, 11 TEx. TMcH L. Rav. 655

(1980).
131. 440 U.S. at 718.
132. 617 F.2d at 1118.
133. Id.
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a significant degree.184 Additionally, the application of state law to
the narrow question of the determination of the amount of com-
pensation was not considered a significant barrier to the federal
objective of maximizing hydroelectric development."' The state,
on the other hand, had traditionally strong interests in property
rights which were consistent with the application of state law.'3 As
a result, the en banc court held that the state landowner compen-
sation law must be applied in the section 21 proceeding.' 7

The Kimbell Foods rationale was decisive in United States v.
Dismuke.3 8 In Dismuke, the Small Business Administration (SBA)
participated in a bank loan to an automobile dealer.' 39 The defen-
dant, Dismuke, agreed to guarantee payment of the loan. The loan
was secured by a lien on five acres of land owned by the dealer.
The dealer defaulted on the loan, and the bank sold the five acres
to the SBA at a foreclosure sale. The bank also assigned Dismuke's
guaranty to the SBA, and the government's suit to recover on the
agreement followed.140 The government did not seek judicial con-
firmation and approval of the foreclosure sale as required under
Georgia law.' Such an order is a prerequisite to obtaining a defi-
ciency judgment under the Georgia statute, and was required even
though the suit was on a guaranty agreement and not on an agree-
ment creating the primary liability for the indebtedness.'"

The court determined, as it did in Georgia Power, that federal
law governed the case.' 48 Again, however, the court had to decide
the content of the law to be applied. The court found the Kimbell
Foods rationale controlling and declared that state law was appli-
cable unless it would frustrate the objectives of the federal pro-

134. See 16 U.S.C. § 800b (1976).
135. 617 F.2d at 1121. See Felt v. Central Neb. Pub. Power & Irrig. Dist., 124 F.2d 578

(8th Cir. 1942).
136. 617 F.2d at 1123. The state has a substantial interest because, as the court stated,

"This case... involves a private corporation using private funds to take private property
from a private landowner." Id.

137. Id. at 1124.
138. 616 F.2d 755 (5th Cir. May 1980).
139. Id. at 756.
140. Id.
141. See GA. CODE ANN. § 67-1503 (Supp. 1980).
142. 616 F.2d at 757 (citing First Nat'l Bank & Trust Co. v. Kunes, 230 Ga. 888, 199

S.E.2d 776 (1973)).
143. 616 F.2d at 758 (citing United States v. Kimbell Foods, Inc., 440 U.S. 715 (1979)).
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gram.1 4 The court observed that the incorporation of state law in
this case would not hinder the administration of the SBA's loan
program, and it was convinced that the SBA would have little diffi-
culty in protecting itself by complying with the statute.145 The
court, therefore, determined that the Georgia deficiency judgment
statute should be adopted to govern the rights between the SBA
and private parties acting as guarantors.""

K.J.C.

II. SUBSTANTIVE LAW

Several significant Fifth Circuit substantive administrative law
cases were decided during the survey period. The substantive law
section will concentrate on three of the most active areas: com-
merce, energy, and Medicaid. First, related to commerce, is a dis-
cussion of the construction of railroad tariffs. The second topic
concerns the efforts of federal courts to deal with the expanding
role of agency action in the energy field. Third is a discussion of
cases addressing Medicaid eligibility standards and reimbursement
methodologies.

A. Construction of Railroad Tariffs

Two cases during the survey period involved construction of
railroad tariffs. In both cases, the court also discussed the appro-
priate standard for judicial review of agency decisions. The terms
of a 1963 railroad merger agreement were held to be a bar to a
proposed tariff in Seaboard Coast Line Railroad v. United
States.4 7 A shipper of industrial sand requested Seaboard Coast
Line (SCL) to establish an economical rate for the shipping of

144. 616 F.2d at 759. See also United States v. S.K.A. Assocs., Inc., 600 F.2d 513 (5th
Cir. Aug. 1979) (Kimbell Foods followed in a dispute between federal and private
lienholders of an insolvent debtor). But see United States v. Beardslee, 562 F.2d 1016 (6th
Cir. 1977) (applying the language found in an SBA form as the federal law to resolve a
conflict between guarantors and the SBA); United States v. Gish, 559 F.2d 572 (9th Cir.
1977) (allowing the SBA to recover in a deficiency judgment despite a state statute prohibit-
ing recovery of a deficiency after a foreclosure sale).

145. 616 F.2d at 759.
146. Id. The Fifth Circuit adopted Mississippi law in a similar situation in United

States v. Irby, 618 F.2d 352 (5th Cir. June 1980). In Irby the court used essentially the same
reasoning as was used in Dismuke and concluded that Mississippi law applied to determine
the reasonableness of a foreclosure sale conducted by the SBA. Id. at 355.

147. 599 F.2d 650 (5th Cir. July 1979).
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sand from Marston, North Carolina, to Wyoming, Illinois. 14' Un-
less a new rate was created, the sand would move under an existing
class rate that had never been applied to movements of sand.1 49

SCL developed a lower rate, but conditioned the rate upon the sole
use of SCL, or a subsidiary, as carrier.150 The condition on the pro-
posed rate would eliminate the Southern Railway Company from
handling the new traffic.151 The Interstate Commerce Commission
(ICC), therefore, refused to approve the proposed rates, holding
that the tariff would violate two conditions imposed by a 1963
merger that created the SCL and would violate a provision of the
Interstate Commerce Act.1"' SCL appealed the adverse ruling to
the Fifth Circuit, which held that the tariff was in contravention of
the first condition of the 1963 merger.'

When the Seaboard Airline Railroad merged with the Atlantic
Coast Line in 1963 to form SCL, several conditions were placed on
the merger and approved by the ICC.'" The first condition on the
merger stated: "Upon consummation of the merger, the Seaboard
Coast Line Railroad Company shall maintain and keep open all
routes and channels of trade via existing junctions and gateways,
unless and until otherwise authorized by the Interstate Commerce
Commission."" 5 SCL argued that the condition applied only to
movements and routes in existence at the time of the merger.156

Specifically, SCL considered the condition applicable only to situa-
tions in which traffic was moving along established routes at an
existing rate.157 To SCL, the new movement was a "new" route.
The court, however, was unpersuaded and agreed with the trial
court that an "open route" under the merger agreement could be
an older route that had never carried the specific commodity at an
established rate. 5 8 The conditions on the proposed tariff would

148. Id. at 651.
149. Id.
150. Id. Unrelated connecting carriers were to be used for delivery.
151. Id.
152. Id. The statute involved was 49 U.S.C. § 3(4) (1976).
153. 599 F.2d at 652. The court found it unnecessary to discuss the other alleged

violations.
154. Id. at 653.
155. Id.
156. Id.
157. Id. at 654.
158. Id. at 652. The court noted that agency interpretations of merger conditions were

due "deference." Id.
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close an "open" route regardless of whether industrial sand had
previously moved on this route at some other rate. Although the
proposed rate was new, it did not mean a new route was being
opened.159 The court decided to accord respect to the holding of
the ICC when "merger conditions imposed by the Commission
under applicable Commission precedents" 160 are disputed.1 1 Judi-
cial deference to ICC decisions was especially appropriate in the
area of railroad mergers, "a matter entrusted by statute to the
agency's expert judgment."" 2

The court relied on a series of ICC rulings163 construing simi-
lar merger conditions. In each case, the ICC held that establish-
ment of a new rate did not create a new route. The Fifth Circuit
agreed, stating:

In this case, the several carriers (including SCL and Southern)
agreed to hold out and have held out for 25 years a single joint
rate for the transportation of industrial sand from Marston to
Wyoming. A joint through rate has been held conclusive evidence
of a through route which is commercially open.1

The Fifth Circuit discussed in detail the standard for judicial
review while affirming an ICC decision in Coca-Cola Co. v. Atkin-
son, Topeka & Santa Fe Railroad."' Coca-Cola sought refunds of
shipping charges paid on imports of coffee.166 Already obligated to
pay a tariff that "accrue[d] to the line-haul port railroad which
performs the port terminal service or bears the expense of such
service,"167 Coca-Cola argued that it should not be required to pay

159. Id. at 654.
160. Id. at 652.
161. Id.
162. Id.
163. See Sodium from Evans City, Ala., to Foley, Fla., 299 I.C.C. 641 (1957); Salt Cake

from Bessemer City, N.C., to Foley, Fla., 298 I.C.C. 544 (1956); Salt Cake from Bessemer
City, N.C., to Foley, Fla., 297 I.C.C. 320 (1955).

164. 599 F.2d at 654 (citing Rates, Various Commodities, Between Points in Canada,
Midwest & East, 318 I.C.C. 522, 523 (1962)).

165. 608 F.2d 213 (5th Cir. Dec. 1979).
166. Id. at 215.
167. Id. at 216. The wharfside charges covered services performed by port operators.

Item 317-H of SWL Tariff 108-U, I.C.C. 4654, provided that charges up to a specified maxi-
mum are payable by the railroads. Any excess is the responsibility of the shipper. The
"maximum" was adopted in reaction to rapidly escalating costs of wharfside services over
which the railroad had no control. 608 F.2d at 216.

[Vol. 12:27



1981] ADMINISTRATIVE LAW

an additional, "wharfside" tariff.6 " Coca-Cola filed a complaint in
district court for refunds of the "wharfside" tariff paid,'19 contend-
ing that the amounts were overcharges.17 0 The court referred the
complaint to the ICC, which sent the dispute before an administra-
tive law judge (ALJ).'7  The ALJ found for the railroad, holding
the wharfside charges were but a part of the railroad's basic
tariff.17  The ICC (and the district court) agreed with the ALJ, es-
pecially in light of the railroad's practice of reducing the shipping
charge by the amount of the wharfside tariff paid by the shipper. 7

The Fifth Circuit first examined the standard of review
adopted by the district court. The district court had said that ICC
interpretations of tariffs "carry a presumption of validity," in light
of agency expertise. 74 Furthermore, the district court reasoned, an
ICC decision should be "given full effect absent arbitrariness or
abuse of discretion.' 5 The Fifth Circuit disagreed. Although the
standard adopted by the district court was appropriate for ques-
tions of fact, it was not a proper standard for review of questions
of law. Section 706 of the Administrative Procedure Act'76 man-

168. 608 F.2d at 216. See SWL Tariff 108-U, I.C.C. 4654 ("circle reference 17"). Coca-
Cola thought that it was subject to an exception in Item 317-H that relieved a shipper from
paying rates in addition to "stated amounts for port terminal services" due to the charge
assessed by "circle reference 17." 608 F.2d at 216.

169. Coca-Cola filed three similar complaints against three railroad companies. 608
F.2d at 215.

170. Id.
171. Id.
172. Id. at 216-17.
173. Id. at 217-18.
174. Id.
175. Id. at 218.
176. 5 U.S.C. § 706 (1976) provides:
To the extent necessary to decision and when presented, the reviewing court shall
decide all relevant questions of law, interpret constitutional and statutory provi-
sions, and determine the meaning or applicability of the terms of an agency ac-
tion. The reviewing court shall-

(1) compel agency action unlawfully withheld or unreasonably delayed;
and
(2) hold unlawful and set aside agency action, findings, and conclu-
sions found to be-

(A) arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law;
(B) contrary to constitutional right, power, privilege, or
immunity;
(C) in excess of statutory jurisdiction, authority, or limitations,
or short of statutory right;
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dates a much broader inquiry by courts when addressing legal
questions-thus, the district court erred in applying a less strin-
gent standard.1 7 The court stated that "[a]dministrative interpre-
tations of tariffs are . . . entitled to weight and respect,' 7

' but it
is the responsibility of the courts to resolve questions of law.179

Related to the review question was the difficult problem of
distinguishing between matters of law and fact involved in tariff
interpretation.'80 The court was aided in this inquiry by the Su-
preme Court's decision in Great Northern Railway v. Merchant's
Elevator Co.' The Court in Great Northern held every question
relevant to the interpretation of a tariff a question of law," 2 how-
ever, definitions of terms could be considered factual determina-
tions. 83 In a later case, the Supreme Court noted that underlying
issues of reasonableness are properly resolved by the ICC.1" The
Fifth Circuit decided that the ICC could make preliminary defini-
tions of terms and determinations of reasonableness, but a court
must resolve the "pure question[s] of law.' ' 85 Yet even on ques-
tions of law, the court stated, courts should grant "great defer-
ence" to agency resolution, as long as the agency decision is not
"clearly wrong or unreasonable." 86 Presumably, the question of
"pure law" before the court was the construction of the tariff in
question. As Coca-Cola did not show the ICC's interpretation of

(D) without observance of procedure required by law;
(E) unsupported by substantial evidence in a case subject to
sections 556 and 557 of this title or otherwise reviewed on the
record of an agency hearing provided by statute; or
(F) unwarranted by the facts to the extent that the facts are
subject to trial de novo by the reviewing court.

In making the foregoing determinations, the court shall review the whole record or
those parts of it cited by a party, and due account shall be taken of the rule of
prejudicial error.
177. 608 F.2d at 218.
178. Id. at 223.
179. Id.
180. Id. at 219.
181. 259 U.S. 285 (1922).
182. Id. at 290.
183. Id. at 291-92.
184. United States v. Western Pac. R.R., 352 U.S. 59, 69-70 (1956).
185. 608 F.2d at 220. The ICC determinations on fact issues were subject to the "sub-

stantial evidence" standard of review under 5 U.S.C. § 706(2)(E) (1976). This test was met.
608 F.2d at 220.

186. 608 F.2d at 222.
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the tariff incorrect, 187 the court held the "rather cryptic"' 8 ICC
ruling proper. The "wharfside" tariff was properly borne by Coca-
Cola as part of the basic line-haul rate and was not an additional,
unauthorized charge.' 81

Both Seaboard and Coca-Cola demonstrate the Fifth Circuit's
willingness to defer to ICC construction of tariffs. Although the
Coca-Cola court stated different standards of review appropriate
for questions of law as opposed to questions of fact, the court's
difficulty in resolving the distinction makes the standards appear
similar.

B. Energy

Short supply and rising costs continue to affect American en-
ergy development, and administrative agencies have played an ex-
panding role in the regulation of the energy industry. The cases
that follow illustrate the importance of federal agencies in the field
of energy. 190

In Florida Power & Light Co. v. Federal Energy Regulatory
Commission,'9' the court dealt with the ability of the Federal En-
ergy Regulatory Commission (FERC) to impose conditions upon a
certificate of public convenience and necessity contrary to contract
terms previously approved by the FERC. The plaintiffs sought re-
view of the FERC's refusal to allow a supplier of natural gas to use
certain offshore gas to satisfy a pre-existing contract. 9 ' In 1965
and 1967, the FERC19 had approved two contracts in which
Amoco agreed to supply Florida Power & Light (FPL) with natural
gas from offshore wells via the transmission lines of Florida Gas
Transmission Company (FGT).'" The gas was supplied to FGT in
Louisiana for transportation to FPL in Florida.19 5 The FERC ap-

187. Id. at 223.
188. Id. at 220.
189. Id. at 216-17.
190. See also Sierra Club v. Abston Constr. Co., 620 F.2d 41 (5th Cir. June 1980)

(mining company which channelled waste water to drain into river held "point source" pol-
luter); United Gas Pipe Line Co. v. FERC, 618 F.2d 1127 (5th Cir. June 1980) (the FERC
allowed to evaluate the reasonableness of rates in light of an unusual capital structure
situation).

191. 598 F.2d 370 (5th Cir. July 1979), cert. denied, 444 U.S. 980 (1980).
192. Id. at 372-73.
193. The FERC is the successor to the Federal Power Commission.
194. 598 F.2d at 373-74.
195. Id. at 375.
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proved the sale in 1965, and again in 1967 when the contracts were
modified. 96 The contracts warranted delivery of gas for fifteen
years, after which Amoco was to deliver whatever quantity was
available. The contracts did not specify a particular field, nor par-
ticular leases; rather, Amoco guaranteed only a specified quanti-
ty.1 97 For reasons not explained in the opinion, Amoco sought new
certificates of public convenience and necessity in 1972 and
1976.11" Because of natural gas shortages, the FERC disallowed the
continued supply of gas under the contracts to FPL for boiler
fuel.1

99

Amoco's major argument before the Fifth Circuit was that the
new conditions unlawfully modified the certificates issued in 1965
and 1967.200 Amoco relied primarily on the Supreme Court case of
United States v. Seatrain Lines, Inc.201 In Seatrain, a water car-
rier had been granted a certificate by the ICC, giving the carrier
authority to carry commodities "generally. '"20 2 A year and a half
later, the ICC reopened the subject of Seatrain's certificate and de-
cided that the carrier could no longer ship railroad cars-the bulk
of its business.208 The Supreme Court held that the ICC was una-
ble to make the change under the statutory power to fix "terms,
conditions, and limitations. '2 0' 4 To allow the ICC action would re-
sult in revocation of Seatrain's certificate-which could not be
done without congressional authority.2 6 Amoco asserted that Sea-
train was analogous to its situation. The FERC action, if upheld,
would modify the 1965 and 1967 certificates contrary to Seatrain
and section 717f(e) of the Natural Gas Act.2 06

196. Id. at 375-76.
197. Id. at 376.
198. Id. at 373. A certificate is required when a contract is entered into, new services

are added, or an existing contract is altered. 15 U.S.C. § 717f(c) (1976).
199. 598 F.2d at 374.
200. Id.
201. 329 U.S. 424 (1947).
202. Id. at 426.
203. Id. at 427-28.
204. Id. at 431-33.
205. Id. at 432-33.
206. 598 F.2d at 377-78. 15 U.S.C. § 717f(e) (1976) provides:
(e) Granting of certificate of public convenience and necessity. Except in the
cases governed by the provisos contained in subsection (c) of this section, a certifi-
cate shall be issued to any qualified applicant therefor, authorizing the whole or
any part of the operation, sale, service, construction, extension, or acquisition cov-
ered by the application, if it is found that the applicant is able and willing prop-
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The Fifth Circuit disagreed with Amoco for several reasons.
First, neither Seatrain nor section 717f(e) stood for the broad pro-
position that once a certificate was granted it could no longer be
modified. The FERC has the responsibility to consider changes in
public necessity and convenience when issuing new certificates:

It seems ... improper in a controlled industry to permit private
parties to lock out such changes through contracts, albeit ap-
proved, which in effect prohibit that controlled industry from re-
sponding to those changing interests. Indeed the Commission is
not required to approve blindly applications for certificates which
may be sought in connection with the performance of long term
contracts but is required to approve each such application taking
into account current standards of public convenience and
necessity."'

In a period of natural gas shortages, the supply of gas for boiler
fuel was considered "low-priority" by the FERC. The court read
section 717f(e) to allow the FERC to impose conditions on certifi-
cates of public necessity as priorities changed. Thus, the FERC
was acting within its lawful authority by proposing the new
conditions.2 8

The court distinguished the Seatrain decision because in Sea-
train, the ICC had revoked an existing certificate on its own initia-
tive and "issued a new one on new terms. '20 9 In Florida Power &
Light, however, the FERC had followed proper procedure and
weighed the public necessity as required by section 717f(e). 10

Amoco had also failed to show that it would be unable to supply
FPL with gas from other sources. The conclusion that the new con-

erly to do the acts and to perform the service proposed and to conform to the
provisions of this chapter and the requirements, rules, and regulations of the
Commission thereunder, and that the proposed service, sale, operation, construc-
tion, extension, or acquisition, to the extent authorized by the certificate, is or will
be required by the present or future public convenience and necessity; otherwise
such application shall be denied. The Commission shall have the power to attach
to the issuance of the certificate and to the exercise of the rights granted thereun-
der such reasonable terms and conditions as the public convenience and necessity
may require.

207. 598 F.2d at 378 (citing 15 U.S.C. § 717f(e) (1976)).
208. 598 F.2d at 380-81. Contrary to Amoco, the court felt an "arbitrary and capri-

cious" standard applied instead of a "substantial evidence" standard. Id. at 379.
209. Id. at 378.
210. Id.
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ditions would force Amoco to "discriminate" against FPL in favor
of other users was not warranted by the evidence.2 11

A Nuclear Regulatory Commission (NRC) policy of charging
applicants for the costs of licensing was upheld in Mississippi
Power & Light Co. v. NRC.'1' The NRC2'1 assessed charges against
Mississippi Power & Light (MPL) for the costs of several services
performed in licensing; including routine inspections, environmen-
tal reviews, hearings, administrative costs, technical support costs,
and investigation of a proposed low-level radiation disposal site.21

MPL had two grounds for contesting the charges. First, it
questioned the validity of any fee, equating it with a "tax"; and
second, MPL attacked various parts of the NRC fee schedule as
excessive and as covering services provided not for the benefit of
MPL, but for the public benefit.' The court rejected both attacks
for similar reasons, holding that although the licensing procedure
does benefit the public, primary benefit is reaped by the company
granted a license.216 "Incidental" benefits accruing to the public do
not characterize the action taken by the NRC as "public."' 17 The
fees assessed are valid to the extent they cover the costs of the
services provided by the NRC. 2

1
8 "This approach," the court said,

"comports with the clear legislative intent that agency services be
'self-sustaining to the full extent possible.' "219

The Fifth Circuit examined the right of a mineral lessor to
receive royalties on the entire production under a lease in Holbein
v. Austral Oil Co.120 The lessor executed a mineral lease to the
lessee's predecessor in interest, reserving a one-eighth royalty on

211. Id. at 381.
212. 601 F.2d 223 (5th Cir. Aug. 1979), cert. denied, 100 S. Ct. 1066 (1980).
213. Much of the rate schedule was developed by the predecessor of the NRC, the

Atomic Energy Commission.
214. 601 F.2d at 227. The NRC fee announcement was contained in 43 Fed. Reg. 7210

(1978). The fee schedule had been changed to conform with Supreme Court cases that held
fees valid only to the extent they aided the assessed company. 601 F.2d at 225-26. See 10
C.F.R. § 170.2-.41 (1980). See also National Cable Television Ass'n, Inc. v. United States,
415 U.S. 336 (1974); FPC v. New England Power Co., 415 U.S. 345 (1974).

215. 601 F.2d at 227, 229.
216. Id. at 227-33.
217. Id. at 230.
218. Id. at 230-33.
219. Id. at 230 (quoting 31 U.S.C. § 483a (1976)).
220. 609 F.2d 206 (5th Cir. Jan. 1980).
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the "amount realized" under the lease.22 The lessee negotiated a
purchase contract with a natural gas company and paid royalties to
the lessor on the amount realized under the contract.2 " The lessee
was required under Federal Power Commission (FPC) regulations
to escrow some of the money received in order to comply with FPC
sanctioned rates.223 As the escrow account was controlled by the
FPC, the lessee did not pay the lessor royalties on the amount es-
crowed.2 4 The lessor brought suit to force the lessee to pay royal-
ties on the escrowed money and to refund money withheld by the
lessee as the lessor's share of state severance taxes and production
costs.22 5

The lessor contended that the lessee should pay royalties on
the total amount received under the contract with the gas com-
pany." 6 The court quickly dispensed with this argument, holding
that the "amount realized" did not include the escrow funds con-
trolled by the FPC-as the lessee had not actually "realized" any-
thing from the escrowed funds.22 Only if the escrow account was
released to the lessee would the lessee have to account to the lessor
for royalties on those monies.2 28

The issues of severance taxes and production costs similarly
presented little difficulty. Under Texas law, the court noted, a
lessee is expressly authorized to withhold from royalty owners
their proportionate share of state severance taxes.2 Finally, the
court stated that it was common in Texas for royalty owners to
bear their share of production costs.2 3 0 Thus, the court concluded,
the lessee was entitled to withhold the taxes, production costs, and
royalties on the escrowed accounts.2 3

1

M.M.

221. Id. at 207.
222. Id.
223. Id. at 207-08.
224. Id. at 208.
225. Id.
226. Id.
227. Id. at 208-09.
228. Id. at 209-10.
229. TEx. TAx.-GEN. ANN. art. 3.03(5) (Vernon 1969).
230. 609 F.2d at 209 (citing 3 H. WELLiAms & C. MEYERS, OIL AND GAs LAW § 645.2

(1972)).
231. 609 F.2d at 209-10.
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C. Medicaid

The Fifth Circuit decided three significant Medicaid decisions
during the survey period. These cases addressed Medicaid eligibil-
ity standards and reimbursement methodologies. Congress, in an
effort to make medical services generally available to the needy,
established Medicaid in 1965.2s Under this program, state medical
assistance plans are eligible for federal aid under a matching funds
formula. States are not required to participate in the program, but
if they do, their plan must meet all the requirements of the Medi-
caid Act 2

3' in order to qualify for the matching federal funds.
States receive wide discretion in the administration of the plans,
including the ability to establish the level of reimbursement for
health care providers.2

The Mississippi Medicaid eligibility standards were challenged
in the companion cases of Norman v. St. Clair-5 and Williams v.
St. Clair.23

6 In Norman, the plaintiffs challenged regulations deem-
ing the income of one spouse to be available for the support of the
other spouse in calculating Medicaid eligibility and payment.
Deemed income is the excess of the net income of the ineligible
spouse over that spouse's personal allowance. This excess is
deemed available to the eligible spouse for the purpose of paying
medical expenses, thus lowering the eligible spouse's medical assis-
tance. Williams presented an attack on the state's Medicaid
"spend-down" procedure.23 Under this procedure, the state had to
allow those Medicaid applicants with incomes exceeding the eligi-
bility levels to "spend-down" to those levels by subtracting the
amount of the applicants' medical expenses from their incomes. If
the applicants incurred sufficient medical expenses to lower their
income below the eligibility cut-off by "spending-down," the appli-
cants became eligible for medical assistance. Pursuant to Depart-

232. 42 U.S.C. §§ 1396-1396j (1976).
233. Id.
234. See Preterm, Inc. v. Dukakis, 591 F.2d 121 (1st Cir.), cert. denied, 441 U.S. 952

(1979); Johnson's Professional Nursing Home v. Weinberger, 490 F.2d 841 (5th Cir. 1974).
235. 610 F.2d 1228 (5th Cir. Jan. 1980).
236. 610 F.2d 1244 (5th Cir. Jan. 1980).
237. Mississippi exercised its "209(b)" option, 42 U.S.C. § 1396a(f) (1976), and froze

the eligibility requirements on January 1, 1972. These standards were more restrictive than
the current Medicaid guidelines. The state must, however, allow applicants to "spend-
down" to achieve eligibility. Id.
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ment of Health and Human Services (DHHS)238 regulations, insti-
tutionalized patients were permitted to anticipate expenses while
non-institutionalized individuals were required to incur actual ex-
penditures.28 9 The regulations in both Norman and Williams were
challenged on statutory and constitutional grounds.

In Norman, the court first decided whether deeming was per-
missible under the Medicaid statute. The court acknowledged that
it was the first circuit to address the issue,240 although several dis-
trict courts had invalidated various forms of deeming.24' The court
found statutory language indicating that Congress clearly intended
for one spouse to assume responsibility for providing the other
spouse with medical care . 42 This conclusion was aided by House
and Senate reports explaining the requirements for spousal sup-
port.2' The court concluded that deeming was a common sense
regulation that was consistent with other welfare programs and
that prevented fraud2 4" The court warned against arbitrary deter-
mination of the income standards, however, declaring that the
statute's emphasis on flexibility required that the state consider
the individual status of the parties.2 4

Having found statutory support for deeming, the court turned

238. The DHHS was formerly designated as the Department of Health, Education,
and Welfare. The department was reorganized and renamed pursuant to the Department of
Education Organization Act, 20 U.S.C.A. § 3508 (Supp. 4 1979).

239. 42 C.F.R. § 435.732 (1979).
240. Norman v. St. Clair, 610 F.2d at 1240. Two circuits have subsequently passed on

the appropriateness of deeming. The Seventh Circuit recognized a form of deeming in
Brown v. Stanton, 617 F.2d 1224 (7th Cir. 1980). The court in Brown, although allowing a
type of deeming, rejected any irrebutable presumption concerning the resources available to
the applicant. The court held that the state must conduct an investigation to determine the
ineligible spouse's ability to support the eligible spouse. Id. at 1228. The Eighth Circuit
approved deeming in Herweg v. Ray, 619 F.2d 1265 (8th Cir. 1980), but only when the state
makes a reasonable evaluation of the income available to the eligible spouse. Id. at 1273.

241. See, e.g., Nursing Home Residents Advisory Council v. Kelly, 470 F. Supp. 747
(D. Minn. 1979); Gray Panthers v. Secretary of Health, Educ., & Welfare, 461 F. Supp. 319
(D.D.C. 1978), appeal docketed, No. 79-1334 (D.C. Cir. March 27, 1979); Burns v. Vowell,
424 F. Supp. 1135 (S.D. Tex. 1976).

242. 610 F.2d at 1236.
243. Id. at 1236-37.
244. Id. at 1238. The court also determined that Supreme Court decisions invalidating

deeming under the Aid to Families with Dependent Children program were not controlling.
Id. The court reasoned that the narrow holdings invalidating the state definition of "parent"
did not support a broad prohibition of deeming in the area of social services. Id. at 1239.
See Van Late v. Hurley, 421 U.S. 338 (1975); Lewis v. Martin, 397 U.S. 552 (1970); King v.
Smith, 392 U.S. 309 (1968).

245. 610 F.2d at 1242.
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to Norman's constitutional claims. Norman contended that deem-
ing created an irrebuttable presumption that denied her due pro-
cess and violated the equal protection clause. The court reviewed
these contentions by utilizing the test articulated by the Supreme
Court in Weinberger v. Salfi.24" In Salfi, the Supreme Court em-
phasized the need to prevent abuse of the social service program in
testing the validity of a presumption. Using the Salfi criteria, the
Fifth Circuit explained that deeming was an acceptable and ra-
tional response to the legislative concern over Medicaid abuse by
those who were not financially needy.2 4 7 The court thus rejected
Norman's due process and equal protection claims.24 8

The court in Williams began its statutory analysis of the
spend-down regulations by examining section 1907(f) of the Social
Security Act.249 This section allows the deduction of incurred med-
ical expenses from income in determining Medicaid eligibility.2 50

According to the legislative history, this provision was added to
avoid "the situation where one dollar in earnings can result in the
loss of protection worth several hundred dollars. '251 The court rec-
ognized this purpose, but indicated that Congress did not explicitly
address the manner in which states should consider medical
expenses.

The plaintiffs argued that the statute did not permit a distinc-
tion between institutionalized and non-institutionalized patients,
and therefore both groups must be permitted to anticipate medical
expenses to meet the spend-down requirements. The court ob-
served that by using the word "incurred," Congress did not require
the states to consider anticipated expenses.2 5 Instead, "incurred"
should be interpreted in its ordinary sense. The court declared
that because of the Congressional emphasis on flexibility, the
states and the DHHS could adopt more liberal definitions, but

246. 422 U.S. 749 (1975).
247. 610 F.2d at 1243-44.
248. Norman also claimed that deeming infringed on her fundamental right to mar-

riage. The court concluded that deeming did not inhibit the right of marriage and declared
that the financial responsibility of one spouse for the other was not a substantial burden on
the marriage relationship. Id.

249. 42 U.S.C. 1396a(f) (1976).
250. Id.
251. H.R. Rap. No. 231, 92d Cong., 1st Sess. - (1971), reprinted in [1972] U.S. CODE

CONG. & AD. NEws 4989, 5061.
252. Williams v. St. Clair, 610 F.2d at 1248.
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they were not required to do so. The court concluded that such
flexibility provided an adequate basis for the distinction between
institutionalized and non-institutionalized patients. 53 Although
the expenses of institutionalized patients were predictable and reli-
able, anticipating expenses for non-institutionalized patients
presented the possibility of fraud and abuse. Thus, the DHHS was
acting within its statutory authority in distinguishing between the
two groups.'"

The spend-down distinction was also assailed on constitutional
grounds as a denial of equal protection. The court observed that a
classification scheme involving welfare funds will withstand an
equal protection challenge if it is supported by a rational basis and
if it furthers a legitimate state interest.25 " The court identified sev-
eral rational justifications for the distinction. Nursing home ex-
penditures are usually constant and unlikely to decline. Further,
expenditures of institutionalized patients are easier to administra-
tively determine than are those of non-institutionalized persons.
The court also decided that a state has a legitimate interest in en-
suring that those who are not eligible for Medicaid do not receive
payments. Thus, as in Norman, the Mississippi Medicaid eligibility
regulation withstood constitutional challenge.25 6

Another facet of the Medicaid program was challenged in Ala-
bama Nursing Home Association v. Harris.2 5 7 The Alabama Nurs-
ing Home Association (Association) brought an action to overturn
Alabama's Medicaid reimbursement methodology. The Association
claimed that the reimbursement rate ceilings in effect were not set
on a reasonable cost-related basis as required by the Medicaid

253. Id.
254. Id. at 1249. Two other circuits have recognized the statutory propriety of spend-

down regulations. The Seventh Circuit, in Hayes v. Stanton, 512 F.2d 133 (7th Cir. 1975),
indicated that states must allow applicants to spend-down. In Hayes, however, the court
determined that states cannot refuse to allow aged, blind, or disabled persons, whose special
needs entitle them to mandatory State Supplemental Assistance payments, to spend-down.
Id. at 139. The Second Circuit also approved spend-down regulations in Friedman v. Berger,
547 F.2d 724 (2d Cir. 1976). In Friedman, the court upheld a New York requirement that
institutionalized patients spend-down to $28.50 per month. Id. at 732.

255. 610 F.2d at 1249 (citing Dandridge v. Williams, 397 U.S. 471 (1970)).
256. 610 F.2d at 1249-50. The court recognized that its decision would cause non-insti-

tutionalized patients hardship if they were unable to obtain credit for their medical ex-
penses. Id. at 1250.

257. 617 F.2d 388 (5th Cir. May 1980).
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statute.s"

The Fifth Circuit, as it did in Norman and Williams, stressed
flexibility in the state's powers under Medicaid. In Alabama Nurs-
ing Home, the court observed that a state may select its reasonable
cost-related reimbursement rate from a spectrum of acceptable
figures promulgated by the DHHS.8 9 In addition, the court noted,
the DHHS was obligated to approve and verify the state's reim-
bursement plan, including the state's rate-finding methodology. 260

The court identified two ways in which the DHHS failed to
carry out its obligation to review and validate the Alabama reim-
bursement plan. First, the DHHS did not establish specific criteria
or standards by which Medicaid officials could ascertain the mean-
ing of essential statutory terms.26 ' Second, the DHHS failed to re-
view Alabama's payment methodology to insure that the rates fell
within the permissible spectrum.' 2 As a result of these two factors,
the court remanded the case with directions to refer the reimburse-
ment plan to the DHHS for compliance review.2 s

K.J.C.

III. CONCLUSION

It is difficult to discern a definite trend from the cases on Ad-
ministrative Law decided by the Fifth Circuit during the survey
period. In the area of procedure, for example, the court generally
based its decisions upon a review of the circumstances presented in
each case. In cases involving exhaustion of remedies, the court con-
tinued to require a party to follow all steps of administrative relief
provided, as long as no overriding questions of constitutionality

258. 42 U.S.C. § 1396a(A)(13)(E) (1976).
259. 42 C.F.R. § 447.272-.316 (1979).
260. 617 F.2d at 393. In California Hoasp. Ass'n v. Obledo, 602 F.2d 1357 (9th Cir.

1979), the Ninth Circuit arrived at the same conclusion. The court determined that the
DHHS's review did not include the state's methods and standards for determining reasona-
ble costs and therefore did not satisfy the Medicaid statute. Id. at 1363.

261. 617 F.2d at 394. The DHHS, for example, failed to define an "efficient and eco-
nomically operated" facility. Id.

262. Id.
263. In its compliance review, the DHHS was instructed to develop specific criteria

and standards regarding both "economic and efficiently operated" facilities and reasonable
reimbursement classes. Additionally, the DHHS must develop criteria to determine whether
the Alabama plan falls within the prescribed range of reasonable cost-related reimburse-
ment. Id.
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were present. Similarly, the court required the Interstate Com-
merce Commission to follow congressionally mandated procedure
when making an important procedural rule change. When subpoe-
nas and selection of law questions were at issue, the court ex-
amined the evidence in each case, requiring clear agency support
for their decisions. New standards were not developed, as the Fifth
Circuit was usually able to base its holdings on established Su-
preme Court precedent.

The Fifth Circuit's active role in the area of substantive ad-
ministrative law was demonstrated in the fields of ICC tariff regu-
lation, energy regulation, and Medicaid. The court showed a will-
ingness to defer to the ICC's interpretation of its own tariffs. In
the energy field, the court took a more active role in response to
the continuing change in the area of energy development. The
court generally approved state medicaid procedures, but it insisted
that the state agencies and the DHHS stay within the established
federal statutory guidelines. The judicial treatment of agency ac-
tion in the area of administrative law should be of particular inter-
est to practitioners, and will warrant future attention.

Kevin J. Cook
Mark Mendel
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