
ADMIRALTY

Several recent decisions rendered by the Fifth Circuit deal
with significant issues in the area of admiralty law. In an impor-
tant decision rendered during the current survey period, the Fifth
Circuit attempted to eliminate inconsistencies and to provide gui-
dance by establishing standards for search and seizure on the wa-
ters.' This article, however, will focus on other significant decisions
concerning (1) maritime damages, causes of action, and required
status; (2) interpretation of a protest clause; and (3) construction
of a maritime lien statute.

I. MARITIME DAMAGES, CAUSES OF ACTION AND REQUIRED STATUS

A. Recovery of Damages

During the current survey period, the Fifth Circuit faced the
difficult task of ascertaining the appropriate recoverable elements
of damage for wrongful death occurring in a maritime setting. The
circuit's task is complicated by a decade of Supreme Court cases
that reach inconsistent results and which express rather divergent
reasoning on the issue. Examination of the Supreme Court deci-
sions is necessary for any discussion of the reasoning or impact of
the recent Fifth Circuit decisions.

In 1970, the Supreme Court changed the course of recovery' in
maritime death cases. The Court overruled eighty-four years of
precedent in Moragne v. States Marine Lines, Inc.,' when it per-
mitted recovery of damages for wrongful death under an action in
general maritime law.4 The Moragne decision allowed recovery by

1. United States v. Williams, 617 F.2d 1063 (5th Cir. May 1980), and its impact are
discussed in the Criminal Law section of this Symposium at 240. Because the case involves
standards for search and seizure, its significance can best be evaluated in the framework of
criminal law.

2. Admiralty tort law, like its inland counterpart, previously refused to recognize any
recovery if the victim or the tortfeasor eventually died. The Harrisburg v. Rickards, 119
U.S. 199 (1886); Comment, Survival of Tort Actions Under Federal Maritime Law, 16 B.C.
IND. & CoMM. L. Rav. 801 (1975). This rule was partially abrogated by Congress when it
provided recovery for certain claims through the Jones Act, 46 U.S.C. § 688 (1976).

3. 398 U.S. 375 (1970).
4. Id. The Moragne decision was an attempt to remedy the situation produced by the

existence of the common law rule denying recovery for wrongful death and the limited stat-
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beneficiaries of longshoremen and seamen killed within territorial
waters as a result of the unseaworthy condition of a vessel.8 The
action of the Court could have produced a lasting impact on mari-
time law, but the opinion left several questions unresolved." The
guidance given by the Court in its recognition of this new general
maritime right was that lower courts should use, in the course of
litigation, the Death on the High Seas Act (DOHSA)7 and the vari-
ous state wrongful death provisions, for purposes of analogy.' The
Court placed particular emphasis on the importance of creating a
uniform maritime recovery that would also achieve humanitarian
results. This endeavor produced inevitable conflict in the circuit
courts."

The Supreme Court attempted to resolve the conceptual con-

utory response from Congress in the Jones Act. This combination produced inequitable re-
suits between Jones Act seamen and others killed within the territorial three miles if the
accident was caused by unseaworthiness, and between two Jones Act seamen, one within
and one beyond the territorial limits, killed through unseaworthiness. Id. at 396-401; see
also G. GnLMoRE & C. BLACK, THE LAW OF ADMIRALTY § 6-31, at 363 (2d ed. 1975).

5. This decision was made to promote uniformity in treatment of seamen because
"identical breaches of the duty to provide a seaworthy ship, resulting in death, produce
liability outside the three mile limit ... under the Death on the High Seas Act," but are
dependent on variant state statutes inside territorial waters. 398 U.S. at 395.

6. The questions unanswered by the Court include: (1) whether Moragne was limited
to actions within three miles, or whether it applied beyond territorial waters; (2) whether
Moragne provided benefits not recoverable under the Death on the High Seas Act
(DOHSA), 46 U.S.C. §§ 761-768 (1976), or the Jones Act; (3) whether Moragne, if different
than DOHSA and the Jones Act recovery, would supersede the law in existence; and (4)
whether Moragne encompassed different beneficiaries than DOHSA and the Jones Act. See
Maraist, Maritime Wrongful Death-Higginbotham Reverses Trend and Creates New
Questions, 39 LA. L. REv. 81, 86 (1978).

7. 46 U.S.C. §§ 761-768 (1976).
8. 398 U.S. at 408.
9. For a discussion of the policies involved, see generally Maraist, supra note 6;

Swaim, Requiem for Moragne: The New Uniformity, 25 Loy. L. REV. 1 (1979).
10, The courts favoring the humanitarian approach adopted the view that the

Moragne mandate for uniformity applied to bases of liability, rather than elements of dam-
ages. See, e.g., Dennis v. Central Gulf S.S. Corp., 323 F. Supp. 943 (E.D. La. 1971), aff'd, 453
F.2d 137 (5th Cir.), cert. denied, 409 U.S. 948 (1972); In re Sincere Navigation Corp., 329 F.
Supp. 652 (E.D. La. 1971), rev'd sub nom. In re S/S Helena, 529 F.2d 744 (5th Cir. 1976).
See also Greene v. Vantage S.S. Corp., 466 F.2d 159 (4th Cir. 1972).

The courts favoring the uniformity approach denied the relevance of state wrongful
death statutes, and adopted limitations on the scope of Moragne. See, e.g., Simpson v.
Knutsen, 444 F.2d 523 (9th Cir. 1971); In re United States Steel Corp., 436 F.2d 1256 (6th
Cir. 1970), cert. denied, 402 U.S. 987 (1971); Strickland v. Nutt, 264 So. 2d 317 (La. Ct.
App.), writ refd, 262 La. 1124, 266 So. 2d 432 (1972). This conflict left the fundamental
goals of Moragne as yet unattained.
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flict of Moragne in Sea-Land Services, Inc. v. Gaudet.11 In al-
lowing recovery the Court discussed various items of damage and
held that, under Moragne, loss of support, services, society, and
funeral expenses could be awarded. 2 Unfortunately, the Court left
open the issue of the application of Moragne to the high seas,
thereby permitting the recovery of damages to be fortuitous, de-
pending upon where the death occurred. 18 This fortuitous decision-
making was precisely what existed prior to the Court's decision in
Moragne." Gaudet recognized the humanitarian goal enunciated
in Moragne, although it did not specifically adopt this policy over
the policy of uniformity.

The latest Supreme Court case in the area, Mobil Oil Corp. v.
Higginbotham,'5 prohibited recovery of nonpecuniary damages on
the high seas. The decision, however, brought the law of maritime
recovery back to its original position-nonuniformity and
nonhumanitarianism. Limitation of the Moragne-Gaudet remedy
was premised on the clear rule that when common law is in deroga-
tion of a statute, the common law must yield.' Because the deaths
occurred on the high seas, the Court, acknowledging the existence
of DOHSA, distinguished its earlier decisions involving deaths in
territorial waters.' 7

Moragne, Gaudet, and Higginbotham represent the law of
maritime wrongful death recovery and must be evaluated in any

11. 414 U.S. 573 (1974). Gaudet involved a suit by representatives of a longshoreman
killed in territorial waters. The suit was based on unseaworthiness under a Moragne action
and recovery was permitted even though the longshoreman had previously recovered for his
injuries. Id. at 578-79.

12. Id. at 584.
13. The recovery of nonpecuniary damages depends on whether the wrongful act oc-

curred in territorial waters or on the high seas. This dichotomy exists because Moragne
permits recovery of nonpecuniary damages in territorial waters, 414 U.S. at 585, while
DOHSA prohibits recovery of nonpecuniary damages for death on the high seas.

14. See note 4 supra, and accompanying text.
15. 436 U.S. 618 (1978). Higginbotham involved suits by representatives of persons

killed on the high seas as a result of a helicopter crash.
16. The Higginbotham Court concluded:
The Death on the High Seas Act ... announces Congress' considered judgment
on such issues as the beneficiaries, the limitations period, contributory negligence,
survival, and damages.... The Act does not address every issue of wrongful-
death law,. . . but when it does speak directly to a question [recovery of nonpe-
cuniary damages], the courts are not free to "supplement" Congress' answer so
thoroughly that the Act becomes meaningless.

Id. at 625.
17. The Court specifically stated that Gaudet applies only to coastal waters. Id. at 623.
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subsequent action for damages. Their apparent inconsistencies,
however, make it difficult for any court to synthesize them and
reach a satisfactory result.' s

In Ivy v. Security Barge Lines, Inc.,'e the Fifth Circuit ex-
tended the reasoning of Higginbotham and limited Moragne by de-
nying recovery of damages for loss of society by the survivor of a
Jones Act20 seaman killed in territorial waters.2 ' The majority of
the court relied primarily on Higginbotham as support for the de-
nial of nonpecuniary recovery.2 The court emphasized that
Moragne dealt only with an action in general maritime law for un-
seaworthiness,2" that Moragne and Gaudet did not involve Jones
Act seamen, 4 and that traditional Jones Act principles precluded
recovery of nonpecuniary damages.' Rejecting the suggestion that
Moragne, followed by Gaudet, changed the Jones Act remedies in
territorial waters, the court concluded that the Jones Act should be
applied uniformly,26 and thus, recovery of nonpecuniary damages

18. The uniformity dictated by Moragne is violated by Gaudet and Higginbotham. If
Gaudet adopts the Moragne uniformity theme, then Higginbotham is inconsistent; Higgin-
botham is inconsistent in result and reasoning with Moragne as interpreted by Gaudet. See
Swaim, supra note 9, at 64.

19. 606 F.2d 524 (5th Cir. Nov. 1979) (en banc), cert. denied, 48 U.S.L.W. 3751 (U.S.
May 19, 1980) (No. 79-1228). For a discussion of the earlier panel decision, Ivy v. Security
Barge Lines, Inc., 585 F.2d 732 (5th Cir. 1978), see Fifth Circuit Survey-Admiralty, 11
TEx. TECH L. REv. 249, 259-62 (1980); 25 Loy. L. Rv. 215 (1978).

20. 46 U.S.C. § 688 (1976). See note 61 infra.
21. 606 F.2d at 529.
22. The majority's reliance can be stated as follows: (1) Recovery in Higginbotham

was based solely on the Jones Act (the Ivy dissent disagrees and gathers support from the
Higginbotham decision) because the action was premised on negligence. (2) The issue of
damages for loss of society under the Jones Act was raised in the facts of Higginbotham. (3)
Higginbotham denied the recovery for nonpecuniary damages. (4) Therefore, Higginbotham
is the controlling case and mandates the denial of recovery in Ivy. Id. at 528-29.

23. Id. at 527. The court stated, "Moragne did not create or even discuss an action for
negligence; it dealt only with death occasioned by unseaworthiness." Id.

24. Id. For a discussion of what constitutes a seaman under the Jones Act, see notes
61-85 infra, and accompanying text.

25. The court discussed the history of maritime recovery, noting that the Jones Act
incorporates the remedies of the Federal Employers' Liability Act (FELA), 45 U.S.C. §§ 51-
60 (1976). Under Michigan Cent. R.R. v. Vreeland, 227 U.S. 59 (1913), only damages flowing
from pecuniary benefits are recoverable, and this principle has been adopted with respect to
Jones Act death actions. Therefore, traditionally, Jones Act recovery has been limited to
pecuniary damages. 606 F.2d at 525-26.

26. 606 F.2d at 529. Once again, the court relied on the Higginbotham Court's silence
regarding Jones Act recovery to foreclose recovery for nonpecuniary damages. The court
indicated that uniformity requires denial of nonpecuniary damages in territorial waters be-
cause Higginbotham denied it on the high seas. Id. at 528. Perhaps the Ivy court's reliance
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should not be permitted.' 7

Dissenters in Ivy criticized its result as "a decision contrary to
all humanitarian instincts continuously reflected in the admi-
ralty. ' '28 The dissent traced the history of wrongful death recovery,
stated the broad purposes of the Jones Act, and illustrated how
admiralty recovery differed from that permitted through the Fed-
eral Employers' Liability Act (FELA)."9 The dissenting opinion
also questioned the majority's interpretation of Higginbotham, as
well as the controlling effect given to it. 0 The majority interpreted
the Higginbotham Court's silence on Jones Act damages as a con-
clusive denial of nonpecuniary recovery."1 According to the minor-
ity, this interpretation conflicted with the actual purposes of the
Jones Act, Moragne, and Gaudet.5 ' The dissenters acknowledged
that the majority opinion created a new uniformity" whereby rep-
resentatives of Jones Act seamen could not recover nonpecuniary
damages regardless of the location in which death occurs." How-
ever, this new uniformity does not resolve all of the existing dis-
parities in the law of maritime recovery.5

The Ivy court left open the question of whether nonpecuniary
damages are barred in a joint cause of action which arises in terri-
torial waters 6 A negative answer was given by the Fifth Circuit in
Hlodan v. Ohio Barge Line, Inc.37 The court recognized its pre-

on Higginbotham is misplaced because neither the Jones Act nor recovery pursuant to it
was discussed.

27.. Id. at 529.
28. Id. (Brown, J., dissenting).
29. 45 U.S.C. §§ 51-60 (1976). One major criticism centered on the majority's reliance

on the apparent similarities between the Jones Act and the FELA. The dissent noted spe-
cific examples in which the two Acts differed. 606 F.2d at 529-32.

30. 606 F.2d at 532-33.
31. Id.
32. The dissent noted that the Jones Act and subsequent decisions were based on re-

medial purposes or policies. Id. at 531-34.
33. Id. at 534. The dissent criticizes the majority's reliance on Higginbotham as man-

dating uniformity because the Ivy decision contradicts the statement in Higginbotham that
the measure of damages will differ in coastal waters from that applied on the high seas. Id.

34. Id.
35. Higginbotham expressly stated that recovery of nonpecuniary damages would dif-

fer between locations, while Ivy does not permit recovery in either location. The applicabil-
ity of Gaudet is also at a point that requires new analysis in order to retain any vitality.

36. 606 F.2d at 528 n.8. The joint cause of action language refers to the combination of
a Jones Act claim with a general maritime claim for unseaworthiness.

37. 611 F.2d 71 (5th Cir. Jan. 1980).
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Higginbotham decision in Landry v. Two R. Drilling Co."' which
permitted recovery of Moragne-Gaudet nonpecuniary damages on
a claim of unseaworthiness arising in territorial waters. 9 Unlike
Higginbotham, Hlodan involved a death in territorial waters;
DOHSA, therefore, had no applicability.4" The court concluded
that Higginbotham had no effect on nonpecuniary recovery based
on a joint Jones Act and unseaworthiness claim.41 This decision
permits a Jones Act seaman to recover nonpecuniary damages and
appears to validate the Moragne-Gaudet measure of damages, not-
withstanding the result in Ivy.

Recovery of nonpecuniary damages differs in availability de-
pending on where the death occurs and the status of the decedent.
Attempts to achieve uniformity have been, at best, only partially
effective. The trend of Moragne and Gaudet toward achieving hu-
manitarian results in the application of admiralty law suffered a
setback in Ivy. The status of wrongful death recovery as uniform,
or humanitarian, or both, has not yet been determined by any
court.

B. Permissible Actions

The compensation provisions of the Outer Continental Shelf
Lands Act (OCSLA) 4' were specifically enacted to provide protec-

38. 511 F.2d 138, 143 (5th Cir.), rehearing denied, 517 F.2d 675, 676 (5th Cir. 1975).
39. 611 F.2d at 74.
40. Id. at 75.
41. Id. Accord, Smith v. Ithaca Corp., 612 F.2d 215, 223-26 (5th Cir. Feb. 1980) (sea-

man's widow permitted to recover damages for loss of society on a joint cause of action).
42. 43 U.S.C.A. § 1333(b) (West Supp. 1980). The OCSLA provides:
With respect to disability or death of an employee resulting from any injury oc-
curring as the result of operations conducted on the outer Continental Shelf for
the purpose of exploring for, developing, removing, or transporting by pipeline,
the natural resources, or involving rights to the natural resources, of the subsoil
and seabed of the outer Continental Shelf, compensation shall be payable under
the provisions of the Longshoremen's and Harbor Workers' Compensation
Act. . . . [U]nder this section-

(1) the term "employee" does not include a master or member of a
crew of any vessel, or an officer or employee of the United States or any
agency thereof or of any State or foreign government, or of any political
subdivision thereof;
(2) the term "employer" means an employer any of whose employees
are employed in such operations; and
(3) the term "United States" when used in a geographical sense in-
cludes the outer Continental Shelf and artificial islands and fixed struc-
tures thereon.

[Vol. 12:61
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tion for workers who are not seamen under the Jones Act' 8 from
injuries occurring as a result of natural resource exploration or de-
velopment operations conducted on the outer Continental Shelf."
Because the workers in such operations were essentially engaged in
industrial occupations, Congress incorporated the compensation
provisions applicable to similar land-based occupations through
the Longshoremen's and Harbor Workers' Compensation Act
(LHWCA)." The LHWCA, prior to the 1972 amendments, created
a compensation scheme similar to workmen's compensation sys-
tems. The LHWCA provided payments to injured employees with-
out regard to the possible fault of the employer or employee. These
payments were intended as exclusive compensation for the injured
worker."

As case law developed, the exclusiveness of the statutory rem-
edy became a fiction. The Supreme Court permitted a longshore-
man to bring an action against a vessel for unseaworthiness even
though the unseaworthy condition had been created by the long-
shoring crew.' 7 Subsequently, the Court permitted a vessel, liable
to a longshoreman for unseaworthiness, to obtain indemnity from
the stevedore.'8 Thus, in addition to liability for compensation
benefits under the LHWCA, the stevedore could be liable for the
amount of indemnity recoverable by the vessel. Total erosion of
the exclusive liability theory under the LHWCA occurred in 1963
when the Supreme Court permitted a longshoreman to bring an
action for unseaworthiness against his employer, notwithstanding
that the employer was also the operator of the vessel." This series
of cases produced an inequitable result in that the stevedore was
impressed with a significantly more burdensome duty than his in-
land counterpart. To alleviate this inequity, Congress abolished
the unseaworthiness action for LHWCA workers by the 1972

Id. (emphasis added).
43. For a discussion of what constitutes a seaman under the Jones Act, see notes 61-85

infra, and accompanying text.
44. 99 CONG. REc. 6963 (1953) (remarks of Sen. Gordon). The OCSLA defines the shelf

as all submerged lands lying outside of a line three geographical miles distance from the
coast line of each state, with the exception of Texas and Florida. 43 U.S.C. § 1301 (1976).

45. 33 U.S.C. §§ 901-950 (1976).
46. See note 42 supra, and accompanying text.
47. Seas Shipping Co. v. Sieracki, 328 U.S. 85 (1946).
48. Ryan Stevedoring Co. v. Pan-Atlantic S.S. Corp., 350 U.S. 124 (1956).
49. Reed v. The Yaka, 373 U.S. 410 (1963).

19811



TEXAS TECH LAW REVIEW

amendments to the LHWCA, substituting an action for negligence
against the vessel.5 0 The section 905(b) negligence action contains
language permitting an action "against a vessel as a third party."'"
The courts, including the Fifth Circuit, have confirmed the availa-
bility of the section 905(b) remedy, despite the "third party" desig-
nation, against a vessel owned by the employer of a covered
employee.5 2

Recently, the Fifth Circuit in Longmire v. Sea Drilling
Corp.,53 faced the issue of whether a worker covered by the
LHWCA could pursue a negligence action under section 905(b)
against his employer." To answer this issue the court extended the
rationale of Smith v. MIV Captain Fred,5s thereby permitting such
an action." Rejecting ancient statutory construction rules5 7 and
emphasizing the remedial nature of the OCSLA," the Fifth Circuit
determined that section 905(b) applies to any person covered by
the LHWCA and applied the following rule of statutory
construction:

[W]hen a statute adopts the general law on a given subject, the
reference is construed to mean that the law is as it reads thereaf-
ter at any given time including amendments subsequent to the
time of adoption. This is to be contrasted with adoption by refer-
ence of limited and particular provisions of another statute, in
which case the reference does not include subsequent
amendments. "

50. 33 U.S.C. § 905 (1978). For a detailed discussion of the purpose of the 1972
amendments, see H.R. REP. No. 1441, 92nd Cong., 2d Sess. -, reprinted in [1972] U.S.
CODE CONG. & AD. NEws 4698, 4703-05.

51. 33 U.S.C. § 905(b) (1976).
52. See Smith v. M/V Captain Fred, 546 F.2d 119 (5th Cir. 1977); Napoli v. Hellenic

Lines, Ltd., 536 F.2d 505 (2d Cir. 1976); Griffith v. Wheeling Pittsburgh Steel Corp., 521
F.2d 31 (3d Cir. 1975), cert. denied, 423 U.S. 1054 (1976).

53. 610 F.2d 1342 (5th Cir. Feb. 1980).
54. Id.
55. 546 F.2d 119 (5th Cir. 1977).
56. 610 F.2d at 1347-53.
57. The employer argued that "when a statute that has been adopted by a second

statute is amended, the amendment is not incorporated automatically in the second unless
there is legislative intent to do so." Id. at 1351. See, e.g., Hassett v. Welch, 303 U.S. 303
(1938); In re Heath, 144 U.S. 92 (1892).

58. The court noted that Congress, in adopting the LHWCA compensation for OCSLA
workers, intended to provide OCSLA workers with the same rights of recovery available to
longshoremen and other harbor workers. 610 F.2d at 1352-53.

59. Id. at 1352 (quoting Director v. Peabody Coal Co., 554 F.2d 310 (7th Cir. 1977)). In

[Vol. 12:61
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Therefore, an OCSLA worker is entitled to bring a section 905(b)
negligence action against his employer.6°

Longmire aligns the Fifth Circuit view of OCSLA recovery
with the recovery permitted under the LHWCA, and in addition,
preserves the congressional purpose of the 1972 amendments by
providing adequate recovery for injured offshore workers without
imposing overburdensome duties upon stevedores.

C. Required Status

The Jones Act, in fairly liberal terms, permits actions for per-
sonal injury or wrongful death against the employer of a seaman. 1

To qualify for the benefits of the Jones Act, the claimant must
establish that he is a seaman;62 however, the Jones Act does not
define the term. 5 Consequently, the courts have established a test
for determining a claimant's status. This test, developed in Off-
shore Co. v. Robison," requires proof of two elements. First, the
claimant must show that he was permanently assigned to or per-
formed a substantial part of his work upon a vessel.65 Interpreta-
tion of this requirement has resulted in a definition that differs
from the literal meaning of the phrase "permanently assigned." '

applying this rule, the court noted that OCSLA adopted the entirety of the LHWCA and
that OCSLA is a general reference statute. 610 F.2d at 1352.

60. 610 F.2d at 1352-53.
61. The Jones Act provides:
Any seaman who shall suffer personal injury in the course of his employment may,
at his election, maintain an action for damages at law, with the right of trial by
jury, and in such action all statutes of the United States modifying or extending
the common-law right or remedy in cases of personal injury to railway employees
shall apply; and in case of the death of any seaman as a result of any such per-
sonal injury the personal representative of such seaman may maintain an action
for damages at law with the right of trial by jury, and in such action all statutes of
the United States conferring or regulating the right of action for death in the case
of railway employees shall be applicable. Jurisdiction in such actions shall be
under the court of the district in which the defendant employer resides or in
which his principal office is located.

46 U.S.C. § 688 (1976).
62. See Beard v. Shell Oil Co., 606 F.2d 515, 516 (5th Cir. Nov. 1979); Davis v. Hill

Eng'r, Inc., 549 F.2d 314, 326 (5th Cir. 1977); Offshore Co. v. Robison, 266 F.2d 769, 780 (5th
Cir. 1959).

63. See note 61 supra.
64. 266 F.2d 769, 779 (5th Cir. 1959).
65. Id.
66. Davis v. Hill Eng'r, Inc., 549 F.2d 314, 326-27 (5th Cir. 1977). The court stated: "In

reaching this conclusion we stress that the word 'permanent' has never been given a literal
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The second prong of the test requires the claimant to prove that
his employment contributed to the vessel's function, mission, oper-
ation, or welfare."

In Longmire v. Sea Drilling Corp.," the Fifth Circuit ex-
amined the requirements necessary to establish status as a seaman
and addressed the scope of recovery by an injured worker under
the OCSLA.6' The court's examination and ultimate decision pro-
duced two results: (1) a limitation in the definition of a seaman,
and (2) an extension of permissible recovery under the OCSLA.
The issue in Longmire was whether a claimant's work aboard a
vessel, to afford seaman's status, would be sufficient to vest him
with seaman's status if injured while working aboard the vessel. 0

In answering this question, the court developed another considera-
tion to be used when defining a seaman." Using the Robison test
and its subsequent development, the court concluded that the
claimant, though specifically meeting the second element of the
test,7 failed to establish that a substantial part of his work was
performed aboard the vessel.78 Elaborating on the concept of sub-
stantial work established in Keener v. Transworld Drilling Co.,7 4

the court clearly rejected a definition based solely on the quantita-
tive assessment of time spent aboard a vessel.78 Rather, a funda-
mental element of regularity and continuity was required in the
work performed. The Keener court emphasized continuity but
failed to consider it in light of an injury occurring during the
worker's occupation aboard the vessel.7 7 The Longmire court, how-
ever, faced this precise situation.

interpretation under the Jones Act. . . . The permanency criterion is 'more frequently an
analytical starting point .... Id.

67. 266 F.2d at 779.
68. 610 F.2d at 1342.
69. Id.
70. The court interpreted the "substantial work" requirement in Keener v. Trans-

world Drilling Co., 468 F.2d 729 (5th Cir. 1972)(a case that did not involve an employee
injured while working aboard the vessel) to require work aboard a vessel with some degree
of regularity and continuity. 610 F.2d at 1346.

71. See notes 78-82 infra, and accompanying text.
72. See notes 62-67 supra, and accompanying text.
73. 610 F.2d at 1346-47.
74. 468 F.2d 729 (5th Cir. 1972). See note 70 supra.
75. 610 F.2d at 1346.
76. Id. at 1347.
77. 468 F.2d at 731-32.

[Vol. 12:61
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In denying seaman's status to Longmire, the Fifth Circuit en-
grafted two elements upon the requirement of substantial work.78

The first element is that the claimant's work be of the type that is
normally performed by the vessel's crewmembers. 79 The second el-
ement, the more substantial of the two, requires that the worker's
temporary duties aboard the vessel produce a regular and continu-
ous commitment of labor to the vessel.80

The first element is easy to determine and apply in most
cases. It is satisfied if the work performed by the claimant is a task
normally within the duties of a crewman. Application of the second
element, however, creates difficulty for the claimant trying to qual-
ify as a seaman under the Jones Act. It is important to remember
that the facts in Longmire present a worker, not normally a sea-
man, performing duties normally handled by a crewmember. The
change in the worker's status involves only an informal or tempo-
rary change of duties.81 It is the inherent nature of the temporary
change of duties that renders the court's regular and continuous
commitment of labor requirement difficult to apply. The court es-
tablishes no guidelines as to "how continuous" or "how regular"
the commitment of labor must be. Although the two ideas, regular
and continuous versus temporary and informal, seem inconsistent,
the court left open the possibility that a temporary change of du-
ties could produce seaman's status.8 2 Applying the test developed
in Longmire requires an evaluation of the worker's status with ref-
erence to the nature and location of his occupation as a whole
without unwarranted emphasis upon the isolated circumstances of
the injury.83 The test was developed by the court with the primary
concern of avoiding a judicially interpreted definition that would
place workers performing their regular, everyday duties in the stat-

78. 610 F.2d at 1347.
79. Id. The court had no problem with this element because Longmire's work aboard

the tender the day he was injured was the stowing of anchor chains as the vessel weighed
anchor in preparation for a move. Id. at 1345.

80. Id. at 1347.
81. Id. at 1347 n.6.
82. Id. This acknowledgment, though of no help to Longmire, may be important in the

consideration of seaman's status. The court's comment, given the possibility that the situa-
tion could exist, is encouraging because it indicates that the court has not totally closed the
door to Jones Act recovery for the offshore worker performing tasks of a crewman.

83. The court emphasized that the worker's regular duties must be taken into consid-
eration. Id. at 1347.
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utory classification of seaman.'
The Longmire decision follows the trend of other decisions

away from the automatic imposition of liability against a ship-
owner for workers' injuries.8" In order to give some rational sub-
stance to its definition of a seaman, the court avoided the tempta-
tion to classify arbitrarily as a seaman a worker who is injured
aboard a vessel. In an attempt to establish guidance for the injured
worker, the Fifth Circuit plotted a narrow course for claimants
seeking to establish the required status of a seaman necessary for
recovery under the Jones Act.

II. PROTEST CLAUSES

Voyage and time charters, which are contracts between char-
terers and owners of vessels, act to define the respective duties and
liabilities of each party involved in a transaction.8 A relatively new
contractual provision, the protest clause, 7 has developed for use in
time charters. This current survey period provided the Fifth Cir-
cuit with its first opportunity to examine and interpret a time
charter containing a protest provision. In M.O.N.T. Boat Rental
Services, Inc. v. Union Oil Co.," the court strictly construed the
provision against the vessel and developed a standard for deter-
mining what constitutes a valid protest.8 9

The usual arrangement in a time charter, that the vessel per-
form tasks designated by the charterer, while the owner, through
the captain, manages and controls operation of the vessel, was
adopted in this charter party with one additional provision9e The
parties provided a protest clause that permitted the captain to per-
form tasks "under protest" which he otherwise might have refused.
As a result, the parties shifted responsibility for the task and any
loss to the charterer.91

84. Id. at 1347 n.6.
85. Id.
86. For a general discussion of voyage and time charters, their provisions as well as

functions, see G. Gn.moiw & C. BLACK, supra note 4, at 193-243.
87. The protest clause operates to shift liability from the shipowner and captain to the

charterer. For a detailed explanation and example, see notes 90-93 infra, and accompanying
text.

88. 613 F.2d 576, 577 (5th Cir. Mar. 1980).
89. Id. at 580-81.
90. Id. at 578.
91. The clause provided:
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The court, in construing the provision, noted that practical ap-
plication of the clause would produce results similar to those pro-
duced by an indemnity agreement.9 2 Although the provision shifts
responsibilities initially, rather than subsequently as in indemnity
agreements, it operates to transfer liability from a party that the
law has determined best able to prevent the negligence to a party
that is willing to accept the responsibilities contractually." In this
respect, the protest clause mirrors an indemnity agreement. Conse-
quently, the Fifth Circuit strictly construed the provision against
the shipowner and the captain, parties whose position is ideal for
managing and controlling the vessel's operation."

The net result of the court's examination of this charter party
was a rejection of the district court's standard 5 and a formulation
of a general standard defining protest." The court's definition of
protest provided: "[T]he captain must indicate, in a fashion calcu-
lated to place a reasonable party clearly on notice, that he is un-
willing to risk a voyage unless he is ordered to do so and is relieved
of responsibility for the risk."' 1 Presently, the only guidance for
practical application of the test for a valid protest is that mere
reluctance on the part of the captain is insufficient, while a specific
statement from the captain refusing the task unless ordered is

Notwithstanding anything to the contrary herein, it is agreed that if any opera-
tion, voyage, movement, activity or inactivity on the part of Contractor
[M.O.N.T.J or the vessel is insisted upon by Charterer [Union], its agents, employ-
ees or representatives, and undertaken by the Master of the Vessel under protest
on account of the opinion of the Master that said operation, voyage, movement,
activity or inactivity is hazardous and likely to cause loss, damage or expense, or
loss of life or personal injury, the responsibility for such loss, damage or expense,
or loss of life or personal injury, shall thereupon rest solely upon Charterer.

Id.
92. Id. at 580.
93. Id. Cases illustrating the effect of an indemnity clause include Italia Societa per

Azioni Di Navigazione v. Oregon Stevedoring Co., 376 U.S. 315, 324 (1964), and Brock v.
Coral Drilling, Inc., 477 F.2d 211 (5th Cir. 1973).

94. 613 F.2d at 580. Courts generally construe indemnity provisions strictly, especially
those indemnifying the indemnitee against his own negligence. See United States v. Seck-
inger, 397 U.S. 203, 211-13 (1970), rev'g on other grounds, 408 F.2d 146 (5th Cir. 1969);
Chevron Oil Co. v. E.D. Walton Constr. Co., 517 F.2d 1119 (5th Cir. 1975). Accord, Fire-
man's Fund Ins. Co. v. Commercial Standard Ins. Co., 490 S.W.2d 818 (Tex. 1972); Sira &
Payne, Inc. v. Wallace & Riddle, 484 S.W.2d 559, 560-61 (Tex. 1972).

95. The district court's standard was a strict interpretation of the-definition of protest
found in Black's Dictionary. 613 F.2d at 580.

96. Id. at 580-81.
97. Id. at 581 (emphasis added).
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sufficient.9 8

The reasonableness standard announced by the court in
M.O.N.T. Boat Rental provides little guidance for distinguishing
mere reluctance from a flat refusal. The standard, however, does
reflect the Fifth Circuit's concern for an objective determination of
what constitutes a valid protest. The insertion of "clearly" amid
the language of reasonableness may be the only concrete guidance
in the court's opinion. 9 "Clearly" would seem to imply that the
conduct could be discerned by the parties through an objective
evaluation of the circumstances. The court's attempt to provide a
test for a valid protest will require an ad hoc determination as to
the reasonableness of conduct under the specific circumstances of
each case.

III. THE MARITIME LIEN ACT

A statutory maritime lien'00 arises against a vessel upon the
furnishing of necessaries to the vessel pursuant to the order of any
person entrusted with the "management of the vessel" at the port
of supply.101 No precise test or exact definition exists, in case law
or statutory language, to determine the managerial powers suffi-
cient to satisfy the statutory requirement of "management of the
vessel. 1 02 Addressing the issue of management in Atlantic & Gulf
Stevedores, Inc. v. M/V Grand Loyalty,0 3 the Fifth Circuit also
declined to formulate a precise standard of measurement.'" The
court did provide, however, that in construing the Maritime Lien

98. Id.
99. The insertion of "clearly" would seem to require more than a mere reasonableness

test.
100. 46 U.S.C. §§ 971-975 (1976).
101. Id. Necessaries include repairs, supplies, or other services needed for the opera-

tion of the vessel.
102. For cases addressing the management issue, but failing to provide a specific

formula, see Dampskibsselskabet Dannebrog v. Signal Oil & Gas Co., 310 U.S. 268 (1940);
Hercules Co. v. The Brigadier General Absolom Baird, 214 F.2d 66 (3d Cir. 1954)(person
furnishing necessaries is charged with notice of authority that reasonable diligence dis-
closes); and Jan C. Uiterwyk Co. v. M/V Mare Arabico, 459 F. Supp. 1325 (D. Md. 1978)(re-
quiring person furnishing necessaries to have actual knowledge that person lacked
authority).

103. 608 F.2d 197 (5th Cir. Dec. 1979).
104. Id. The court pointed to several factors including the chief officer's command

position, his duties in directing loading and unloading, and the routineness of services per-
formed by him. Id. at 200.
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Act 10 5 after the 1971 amendments, reliance on the principle of
stricti juris'06 was misplaced, and a more liberal approach to the
Lien Act was warranted.'0 7

The 1971 amendments to the Lien Act, with emphasis on their
legislative history, were instrumental in the Atlantic & Gulf deci-
sion. The court rejected a strict construction of the Lien Act'08

with regard to the statutory mechanics for imposing traditionally
recognized liens.' 09 Analysis of the legislative history of the amend-
ments"0 led the court to conclude that only a liberal application of
the statute's provisions would effectuate the congressional intent
in enacting the changes."' The primary concern of Congress, as
evidenced by the committee reports, was to provide protection for
the materialman who, in good faith, promptly furnishes services to
a vessel.' The court also relied on the policy argument that any
less liberal interpretation would unnecessarily impede the flow of
commerce."'s

Consistent with this liberal approach to the Maritime Lien Act
provisions, the Fifth Circuit also rejected the contention that
"prior authorization" is required to impose a lien.' Rather, the
court adopted an approach that determined the availability of a
lien based on a "fair consideration of the totality of the circum-

105. 46 U.S.C. §§ 971-975 (1976).
106. This principle states that the provisions are to be strictly construed. They are not

to be extended by construction or analogy. Vandewater v. Mills, Claimant Steamship Yan-
kee Blade, 60 U.S. (19 How.) 82 (1856); In re Admiralty Lines, Ltd., 280 F. Supp. 601 (E.D.
La. 1968), affd sub nom. Admiralty Lines, Ltd. v. Cooper Stevedoring, Inc., 410 F.2d 398
(5th Cir. 1969).

107. 608 F.2d at 200-01.
108. Id. An excellent discussion of the history of the Maritime Lien Act and the strict

construction rules applied to it is contained in G. GILMORE & C. BLACK, supra note 4, at
668-88.

109. 608 F.2d at 201. Stevedoring services fall into the category of necessaries. Neces-
saries have traditionally been recognized as a basis for a lien. Piedmont Coal Co. v. Sea-
board Fisheries Co., 254 U.S. 1 (1920); Cooper Stevedoring, Inc. v. Papadakis, 363 F.2d 352
(5th Cir. 1966).

110. 608 F.2d at 201-02 n.7.
111. Note that the term "liberal application" is used relatively to indicate a more lib-

eral interpretation than recognized by the stricti juris principle. An even more liberal inter-
pretation can be found in Jan C. Uiterwyk Co. v. MN Mare Arabico, 459 F. Supp. 1325,
1331 (D. Md. 1978), requiring that the stevedore possess actual knowledge that the person
lacked authority.

112. 608 F.2d at 202.
113. Id. at 201-02 n.7.
114. Id. at 202.
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stances."11 The particular circumstances in Atlantic & Gulf indi-
cate that the stevedore specifically talked to the person handling
the port activities as well as communicated with the master when
difficulties arose. 116 Reiterating the importance of congressional
intent regarding the amendments, the court stated that
"[a]uthorization, actual or fairly presumed, given prior to or during
rendition of services, or ratified subsequent to rendition will
suffice."

11 7

The liberal attitude of the Fifth Circuit, in an area where
stricti juris is commonly the rule, should be noted for its practical
impact on the vessel owner. Caution should be exercised by owners
in delegating management powers to their employees. Broad appli-
cation of the Lien Act's provisions could result in maritime liens
on vessels which were unforeseen by the ship's owner.

IV. CONCLUSION

During the current survey period, the Fifth Circuit dealt with
issues which hold great significance in the development of admi-
ralty law. Its examination of these issues included a restrictive in-
terpretation of the recovery available in a maritime wrongful death
action and also established a more limited requirement for sea-
man's status. Continuing its leadership role in the law of admi-
ralty, the court liberalized recovery based on a negligence action
instituted under the OCSLA. Finally the court, for the first time,
formulated an interpretative standard for protest clauses and lib-
erally construed the provisions of the Maritime Lien Act.

D. D'Lyn Davison

115. Id. The court noted that the stevedore originally discussed the option with the
person in charge, but was instructed to perform the task himself. The court also considered
the fact that Chen, the vessel's owner, later committed to the stevedore for the expenses. Id.

116. Id.
117. Id.
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