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I. INTRODUCTION AND SCOPE OF ARTICLE

What if a trial court erred in allowing your opponent to argue
a fact in final argument and he repeats it ad nauseam; or several
different errors from voir dire through final argument have pro-
duced an unwarranted and unfair clime for your case; or consistent
erroneous rulings have allowed your opponent to voir dire, present
evidence, get in an issue, and argue a fact over your objections? Do
you have any recourse? The answer might lie in the cumulative
error doctrine.'

What constitutes cumulative error? Can an appellate court
consider on its own the cumulative effect of errors in the trial court
or must a specific point addressing cumulative error be brought
forward by the appellant? Is the prime consideration for the appel-
late court the quality of error or merely the multiplicity of error?

* Attorney, Corpus Christi, Texas; B.A, University of Texas, 1965; J.D., Southern
Methodist University, 1976. The author appreciates the assistance of attorney Frank
Weathered in the initial editing and composition of the article.

1. Cumulative error as a doctrine is difficult to pinpoint in research. Although it has
not been assigned a specific key number, most cases are found under West's Key Digest
System under Appeal and Error keys 1026 and 1060(1) dealing with questions involving
cumulative error. Cases may also be found under Appeal and Error, keys 207, 1031(5),
1060(2), 1064.1(11), 1069(1), 1170(1), and 1170(b); Eminent Domain, keys 219 and 262(5);
Worker's Compensation, keys 1926, 1931, 1937, and 1938; Trial, keys 56, 133(6), and 352.21;
and New Trial, keys 27, 44(1), and 56. Most headnotes do not use "cumulative error" specif-
ically, but instead, cite specific points of error, holding them either sufficient or insufficient
for reversal.
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Is cumulative error only a catch-all alternative holding? This arti-
cle attempts to answer these questions by defining and analyzing
the concept of cumulative error through a case-by-case study. It
will also address the question of whether cumulative error is a
presently viable theory for an appealing party to utilize.

Cumulative error is most often found interwoven as an inte-
gral part of the fabric of errors alleged to have been committed in
jury argument or jury misconduct. Less frequently, cumulative er-
ror appears as a ground for relief in appeals alleging error in both
jury argument and jury misconduct, or in appeals combining one
or both with error in evidentiary matters, voir dire, excessiveness
of damages, or other matters.

In Texas, the doctrine of "cumulative error" has traditionally
been traced to the Texas Commission of Appeals' decision in
Smerke v. Office Equipment Co. The Texas Supreme Court reiter-
ated the doctrine of cumulative error in Sproles Motor Freight
Lines, Inc. v. Long,' in stating:

There is another rule which, when considered with the gen-
eral rule regarding jury misconduct as already announced, must
result in the reversal of this case. It has been held by this court
that where the record shows a number of instances of improper
argument, no one instance being sufficient to call for a reversal,
yet all the instances taken together may do so."

Since Long, several Texas cases have acknowledged the concept of
cumulative error.5 Cumulative error, however, is clearly not unique

2. 138 Tex. 236, 158 S.W.2d 302 (1941). In Smerke, the commission of appeals stated,
"We believe that all these matters, taken together, present error." Id. at 241, 158 S.W.2d at
305.

There are many cases prior to Smerke in which appellants complained of the effect of
repeated error. See, e.g., Larnce v. Massachusetts Bonding & Ins. Co., 121 S.W.2d 392 (Tex.
Civ. App.-Waco 1938, writ dism'd); Warnack v. Conner, 74 S.W.2d 719 (Tex. Civ. App.-El
Paso 1934, no writ); St. Louis S.F. & T. Ry. v. Knowles, 99 S.W. 867 (Tex. Civ. App.-1906,
writ ref'd).

3. 140 Tex. 494, 168 S.W.2d 642 (1943).
4. Id. at 499, 168 S.W.2d at 644-45.
5. See, e.g., Standard Fire Ins. Co. v. Reese, 584 S.W.2d 835 (Tex. 1979); Home Ins.

Co. v. Greene, 453 S.W.2d 470 (Tex. 1970); Fountain v. Ferguson, 441 S.W.2d 506 (Tex.
1969); State v. Hilton, 412 S.W.2d 41 (Tex. 1967); Howsley & Jacobs v. Kendall, 376 S.W.2d
562 (Tex. 1964); Howard v. Salmon, 359 S.W.2d 882 (Tex. 1962); Southern Pac. Co. v. Hub-
bard, 156 Tex. 405, 297 S.W.2d 120 (1956); Trousdale v. Texas & New Orleans R.R., 154
Tex. 231, 276 S.W.2d 242 (1955); Lumbermen's Lloyds v. Loper, 153 Tex. 404, 269 S.W.2d
367 (1954); Southwestern Greyhound Lines v. Dickson, 149 Tex. 599, 236 S.W.2d 115 (1951);
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to Texas jurisprudence. It has been analyzed and utilized by the
courts of many states.'

II. PREDICATE FOR PRESERVATION OF ERROR

As a general rule, it is during the preparation of the motion for
new trial that an appealing party must begin to lay the predicate
for appellate review. Rule 324 of the Texas Rules of Civil Proce-
dure7 states, in part, that even though a motion for new trial is not
a prerequisite to an appeal, "it shall be necessary to file a motion
for new trial in order to present a complaint upon which evidence
must be heard, such as one of jury misconduct or of newly discov-
ered evidence."8 The trial court has or should have ruled on a par-
ticular objection during the trial, and most complaints involve
matters already in evidence. During the trial, however, the trial
court usually has not been presented with a complaint that an ag-
gregate or accumulation of errors has caused or constituted revers-
ible error. If an objection is raised during trial that the aggregate
effect of certain errors previously made by the trial court has con-
stituted reversible error or grounds for mistrial, then arguably rule
324 would be satisfied. Unfortunately, there are no cases, either
before or after the 1978 amendment to rule 324, in which such an
objection has been made.

The assignment of error in the motion for new trial should
specifically relate to the individual complaints of error." In TEIA v.

Scoggins v. Curtiss & Taylor, 148 Tex. 15, 219 S.W.2d 451 (1949); King v. Federal Under-
writers Exch., 144 Tex. 531, 191 S.W.2d 855 (1946).

6. Annot., 96 A.L.R.2d 9, 24-25 (1964). See also City of Pleasant Hill v. First Baptist
Church, 1 Cal. App. 3d 384, 82 Cal. Rptr. 1 (Ct. App. 1969); Cowen v. Knott, 252 So. 2d 400
(Fla. Dist. Ct. App. 1971); Champion v. Knasiak, 25 I1. App. 3d 192, 323 N.E.2d 62 (App.
Ct. 1974); Slabaugh v. Eldon Miller, Inc., 244 Iowa 29, 55 N.W.2d 528 (1952); Haynes v.
Seiler, 16 Mich. App. 98, 167 N.W.2d 819 (Ct. App. 1969); Vaeth v. Gegg, 486 S.W.2d 625
(Mo. 1972); Biruk v. Wilson, 50 N.J. 253, 234 A.2d 225 (1967); Ivie v. Richardson, 9 Utah 2d
5, 336 P.2d 781 (1959). It is not the purpose of this article to analyze or compare the other
states' approach to the cumulative error concept.

7. Tax. R. Civ. P. 324. All references to rules are Texas Rules of Civil Procedure un-
less otherwise noted.

8. Id. Prior to the 1981 amendment, rule 324 required a motion for new trial "in order
to present a complaint which has not otherwise been ruled upon." Id. (1978). It is unclear
whether this requirement is now abrogated by the 1981 amendment. The better practice
would be to raise the cumulative error point in the motion for new trial as well as in the
brief.

9. See Utica Mut. Ins. Co. v. Jacobs, 483 S.W.2d 500 (Tex. Civ. App.-Houston [14th
Dist.] 1972, no writ); Delhi Pipeline Corp. v. Lewis, Inc., 408 S.W.2d 295 (Tex. Civ.
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Dilleshaw,'0 the appellee claimed that appellant's point of error
was unsatisfactory because the assignment in the motion for new
trial was not sufficiently specific. The court of civil appeals quoted
the assignment in the opinion as follows:

In Assignment No. VII of his motion for new trial, appellant set
out the substance of certain jury argument made by the attorney
for appellee and then stated: ". . all of these remarks were and
the argument as a whole was so highly improper, prejudicial, and
inflammatory in nature that it could not be cured by instruction
of the Court . . .

The court held, however, that appellant's assignment of error suffi-
ciently directed the trial court's attention to specific argument and
to the cumulative effect of that argument. Therefore, it is sug-
gested that counsel not couch his assignment of cumulative error
in general terms. Clearly an assignment of error in a motion for
new trial is necessary to preserve for appellate review the com-
plaint that the combination of certain errors constitutes cumula-
tive error. Consequently, the assignment should specifically iden-
tify what the proponent claims to constitute cumulative error.

The assignment of error must also be brought forward in the
appellate brief in order to be considered by a court of civil ap-
peals.1 2 Points of error in the brief that merely complain of the
cumulative effect of the previous points of error have been held to
be insufficient. In Delhi Pipeline Corp. v. Lewis, Inc.,1 3 the court
of civil appeals rejected a point of error that stated, "'In view of
the cumulative effect of the many errors committed by the trial
court, Appellant was deprived of its right to a fair trial, and the
trial court erred in not granting a new trial for this reason.' "'4 The
appellate court held that the point of error was unsatisfactory be-
cause it did not refer to any specific jury argument or alleged error,
and therefore was not sufficiently briefed to require the court's
consideration." In Fulmer v. Thompson, 6 the court held that ap-

App.-Corpus Christi 1966, no writ).
10. 373 S.W.2d 856 (Tex. Civ. App.-Houston 1963, writ ref'd n.r.e.).
11. Id. at 858.
12. TEx. R. Civ. P. 418.
13. 408 S.W.2d 295 (Tex. Civ. App.-Corpus Christi 1966, no writ).
14. Id. at 303.
15. Id.
16. 573 S.W.2d 256 (Tex. Civ. App.-Tyler 1978, writ ref'd n.r.e.).
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pellant's point of error, complaining of repeated attempts by ap-
pellee's counsel to introduce a written statement of a witness, was
too general and multifarious. 17

The appellant in TEIA v. Hacker1 8 raised cumulative error in
the body of his brief without having a specific point on it. 19 Never-
theless, the court, as an alternative holding, reversed the case on
the basis of cumulative error. A party should not, however, rely on
this case as authority in view of rules 324 and 418,0 which require
the specific points of error to be separately included in the appel-
late brief. Any assignment of error in the motion for new trial and
any subsequent point of error in the brief that raise "cumulative
error" should contain the reference or references to the errors al-
leged and the complaint that these errors, when considered to-
gether in the light of the record as a whole, constitute cumulative
error because they were reasonably calculated to cause and proba-

17. The point of error was:
A new trial should be granted in this case because the plaintiff's attorney continu-
ally over the objections of the attorney of the defendant and objections of the
defendant himself, and after the court had on numerous occasions sustained the
defendant's objections thereto, repeatedly attempted to introduce a written state-
ment made by the plaintiff's witness John Phillips made to the police shortly after
the incident in question is alleged to have occurred, and during the trial of said
case the plaintiff's attorney repeatedly attempted to introduce said statement,
made references to alleged contrary statements made by John Phillips in said
statement and sidebar remarks about contrary statements being made and about
John Phillips not being their witness, all over the objections of the defendant and
the order of the court sustaining said objections and such repeated efforts on the
part of plaintiff's attorney to introduce said statement and make reference to al-
leged contrary statements in the written statement and about John Phillips not
being plaintiff's witness, when said witness was called by the plaintiff, was so man-
ifestly improper and grossly prejudicial that the defendant could not get a fair and
impartial trial of the case before the jury.

Id. at 262.
18. 448 S.W.2d 234 (Tex. Civ. App.-Fort Worth 1969, writ ref'd n.r.e.).
19. See notes 7, 12 supra. The court of civil appeals stated: "In connection with these

points defendant says in its brief: 'Although no single comment by the attorney would be
reversible in itself, the continued line of argument is reversible, and this case should be
reversed and remanded for a new triaL.' Id. at 238.

20. Tzx. R. Civ. P. 418. In Trinity River Auth. v. Harris, 439 S.W.2d 670 (Tex. Civ.
App.-Beaumont 1969, no writ), the point of error was as follows: "'The cumulative effect
of the above errors amounted to a denial of Appellant's right to a fair trial and probably
caused the rendition of the grossly excessive verdict of the jury.'" Id. at 674. The appellate
court found no error in the case since the jury's verdict was held to be within the range of
the testimony. Id. See also Air Shields, Inc. v. Spears, 590 S.W.2d 574 (Tex. Civ.
App.-Waco 1979, writ ref'd n.r.e.), wherein there is apparently no point of error but the
appellant argued cumulative error in its brief. Id. at 579-82.
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bly did cause the rendition of an improper verdict. The references
to the errors that allegedly caused cumulative error should be set
out as briefly, yet completely, as possible in the light of the man-
date of rule 418.

Appellate courts have, under some circumstances, considered
the doctrine of cumulative error on their own motion. These in-
stances involved errors in jury argument and jury misconduct. In
Standard Fire Insurance Co. v. Reese,21 a jury argument case, cu-
mulative error was an integral part in the analysis of the record as
a whole to determine whether reversible error was present. The su-
preme court stated, "The complainant has the further burden to
prove. . . that the argument by its nature, degree and extent con-
stituted reversibly harmful error. How long the argument contin-
ued, whether it was repeated or abandoned and whether there was
cumulative error are proper inquiries. 2 In an earlier case, 3 the
supreme court had ruled that it was unnecessary to determine if
any one of several jury argument statements was prejudicial "be-
cause in such cases the cumulative effect of all the statements
must be considered."' 4 Therefore, in cases in which the alleged er-
rors occur in jury argument, the appellate court must determine on
its own whether the cumulative effect of any errors found in the
record constitutes reversible error.

Similarly, in considering alleged errors involving jury miscon-
duct, the appellate court is required to consider the entire record
to determine whether the misconduct, singularly or cumulatively,
was calculated to cause and probably resulted in the rendition of
an improper verdict.25 Appellate courts should consider the cumu-
lative effect of alleged errors in jury misconduct even if a specific
point of error has not been raised.'

21. 584 S.W.2d 835 (Tex. 1979).
22. Id. at 839-40.
23. Southern Pac. Co. v. Hubbard, 156 Tex. 525, 297 S.W.2d 120 (1956).
24. Id. at 532, 297 S.W.2d at 125 (citing Southwestern Greyhound Lines v. Dickson,

149 Tex. 599, 236 S.W.2d 115 (1951); Smerke v. Office Equip. Co., 138 Tex. 236, 158 S.W.2d
302 (1941); United States Fidelity & Guar. Co. v. Lewis, 266 S.W.2d 194 (Tex. Civ.
App.-Texarkana 1954, writ ref'd n.r.e.)).

25. See Fountain v. Ferguson, 441 S.W.2d 506 (Tex. 1969); Baucum v. Statewide Hot
Shot Co., 550 S.W.2d 156 (Tex. Civ. App.-Corpus Christi 1977, writ ref'd n.r.e.).

26. See Parris v. Jackson, 338 S.W.2d 280 (Tex. Civ. App.-Houston 1960, no writ);
Sidran v. Western Textile Co., 258 S.W.2d 830 (Tex. Civ. App.-Dallas), rev'd on other
grounds, 153 Tex. 21, 262 S.W.2d 942 (1953); Lackey v. Moffett, 172 S.W.2d 715 (Tex. Civ.
App.-Fort Worth 1943, no writ).
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In the recent decision of Strange v. Treasure City,2 7 the su-
preme court considered sua sponte the cumulative effect of errors
involving jury misconduct and reversed the court of civil appeals'
finding of cumulative error. The misconduct alleged and the su-
preme court's holding as to each included: (1) consideration of as-
sessment of damages different from the trial court's charge (which
was found not to have occurred since there was a conflicting find-
ing); (2) a singular, unrepeated statement of personal bias (which
was found to be material misconduct but did not result in probable
injury because it was a casual comment rather than an extended
discussion); (3) a statement of racial bias (which was found not to
have been misconduct); (4) a discussion of a contingency fee ar-
rangement as affecting plaintiff's recovery (which was found not to
have been material misconduct because the discussion was
promptly rebuked); and (5) discussion of liability insurance (which
was found not to have been material misconduct because it only
occurred twice and was promptly rebuked each time).2 8 On the
subject of cumulative error the supreme court, in the absence of
points of error by either party, stated:

Next we must consider whether the cumulative effect of these
acts of misconduct resulted in probable injury. Considering the
record as a whole, we conclude that probable injury to the com-
plaining party, Treasure City, has not been shown, and that the
trial court did not err in denying Treasure City's motion for new
trial.2

An appellant must be especially diligent in bringing forward a
complete record, including the voir dire, opening statements, all
conferences out of the presence of the jury (if applicable), and all
of the closing arguments, in addition to the evidence. Failure to do
so is fatal to claims of jury misconduct 30 and jury argument, as well
as to claims of cumulative error allegedly occurring during those
proceedings.81

27. 608 S.W.2d 604 (Tex. 1980).
28. Id. at 605-06.
29. Id. at 609 (citations omitted).
30. Standard Fire Ins. Co. v. Reese, 584 S.W.2d 835 (Tex. 1979); City of Floydada v.

Brock, 456 S.W.2d 179 (Tex. Civ. App.-Amarillo 1970, writ ref'd n.r.e.).
31. Fountain v. Ferguson, 441 S.W.2d 506 (Tex. 1969).

19811
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In Ferguson v. Fountain,"2 the court of civil appeals held that
the cause should be remanded because of cumulative error. The
supreme court determined that the lack of a statement of facts
prevented a complete review of the record and that the apparent
timing of the misconduct indicated that it did not affect the ver-
dict sufficiently to warrant reversal. The supreme court further
held that the proponent failed to meet his burden of proof in
bringing a complete record forward.33 Thus, to be assured a thor-
ough review, it is essential when making this kind of a challenge to
present a complete statement of facts.

In view of the language of rule 324, it is recommended that a
point on cumulative error be raised in motions for new trial and
brought forward in the brief. Even though an appellate court may
consider cumulative error sua sponte, there is no guarantee that it
will. However, if the point is raised specifically in the appellant's
brief the court has no choice but to consider it.

III. STANDARD OF REvw: THE HARMLEss ERROR RULE

Cumulative error is examined by appellate courts under the
harmless error standard of rule 4 34 ." The test of determining re-
versible error is whether the error, individually or cumulatively,
was reasonably calculated to cause and probably did cause the ren-
dition of an improper verdict.8 6 In TEIA v. Hadley," a case solely
involving jury argument, the court of civil appeals stated that ap-
pellate courts judge by the degree of the vice, not merely the sub-

32. 437 S.W.2d 323 (Tex. Civ. App.-Amarillo 1968), rev'd, 441 S.W.2d 506 (Tex.
1969).

33. 441 S.W.2d at 509.
34. TEX. R. Civ. P. 434. It is not the purpose of this article to distinguish between the

"presumed harm" test and the doctrine of harmless error. See Calvert, The Development of
the Doctrine of Harmless Error in Texas, 31 Tsas L. Rzv. 1 (1952). Briefly, however, the
principal distinction is in the burden of proof. In the presumed harm test the burden is on
the prevailing party to show that the error was harmless. Under the harmless error rule the
burden is on the complaining party to establish that the error was reasonably calculated to
cause and probably did cause the rendition of an improper verdict. The distinction is espe-
cially important in close decisions because under the former test the judgment would more
than likely be reversed, but under the latter approach it would more than likely be affirmed.
Id. at 15.

35. Rogers v. Broughton, 277 S.W.2d 121 (Tex. Civ. App.-San Antonio 1955, writ
ref'd n.r.e.).

36. 289 S.W.2d 809 (Tex. Civ. App.-San Antonio 1956, no writ).

568 [Vol. 12:561
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ject matter of the argument.37 Furthermore, whether each individ-
ual allegation of error actually constitutes error is determined by
the substantive law on that point."

Analysis of cumulative error under the harmless error stan-
dard is accomplished in two parts. The individual point of error is
evaluated to determine if it constitutes reversible error. If it does,
then the case is reversed on that point. If none of the individual
points of error are sufficient in and of themselves to cause the ren-
dition of an improper verdict, then the points of error in combina-
tion are evaluated to determine whether their combined effect was
reasonably calculated to cause and probably did cause the rendi-
tion of an improper verdict.

The most serious aspect of the consideration of cumulative er-
ror is the appellate court's analysis of whether the jury would have
reached the same conclusion from the evidence regardless of the
errors alleged. In Standard Fire Insurance Co. v. Reese,s9 the court
noted, "The probabilities are that the jury would have reached its
same conclusion from the evidence without regard to Standard's
argument. This is the evidence from the whole record."' 0 Although
Reese was a jury argument case, the same rationale appears in
cases involving errors other than jury argument. In Jaques v. El-
lis" the errors alleged, in addition to jury argument, included the
trial court's rendering of a joint judgment for the total amount of
the damages, declining to excuse a juror during the trial, permit-
ting the wife of the appellee to remain in the courtroom in viola-
tion of "the Rule,"' and admitting into evidence proof of the ap-
pellant's prior conduct. The court of civil appeals, after considering
all of the errors alleged, held that the evidence would have justified
a much larger verdict and that the accumulated effect of the mat-
ters complained of resulted in no harm."' In Trinity River Author-

37. Id. at 813 (citing Wade v. TEIA, 150 Tex. 557, 244 S.W.2d 197 (1951)).
38. Although some aspects of substantive law will be discussed, it is impossible to re-

view all the aspects of substance concerning cumulative error.
39. 584 S.W.2d 835 (Tex. 1979). See also Lumbermen's Lloyds v. Loper, 153 Tex. 404,

411, 269 S.W.2d 367, 370 (1954); Home Ins. Co. v. Greene, 443 S.W.2d 326 (Tex. Civ.
App.-Texarkana 1969), aff'd, 453 S.W.2d 470 (Tex. 1970).

40. 584 S.W.2d at 841.
41. 219 S.W.2d 104 (Tex. Civ. App.-Dallas 1949, no writ).
42. TEx. R. Civ. P. 267.
43. 219 S.W.2d at 107.

19811 569
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ity v. Harris,44 a condemnation case, the appellate court considered
a combination of errors including challenges to the sufficiency of
the evidence, introduction of evidence during the trial, and a com-
plaint that the trial court consistently ruled against the appellant
on all matters. The court held that the value of the land awarded
by the jury was within the range of the testimony. Consequently,
the court overruled a point of error that the cumulative effect of all
errors amounted to a denial of appellant's right to a fair trial and
probably caused the rendition of the grossly excessive jury ver-
dict. 5 These cases illustrate the view that although error appears
in the record there will not be a reversal if the evidence demon-
strates such a strong case that the opposing side would have won
regardless of the error or errors.

Another line of Texas cases represents the contrary view that
before a court can decide whether a case is factually strong or
weak, it must first decide whether reversible error exists in the re-
cord.46 Only then can an evaluation be made to determine whether
the case is strong or weak, which is, of course, a matter of judg-
ment. This line of cases offers the better view. In White Cabs, Inc.
v. Moore,47 the Texas Supreme Court concluded that there was
jury misconduct but that the damages awarded were within a
proper range and that a larger verdict would not have been exces-
sive. Nevertheless, the court stated that it would not be justified in
holding that no probable injury resulted from the jury's miscon-
duct because to do so would constitute an invasion of the province
of the jury.48 Because the appellate court's primary concern is the
cumulative effect of a multiplicity of errors, none of which are
cause, in and of themselves, for reversal, the effect of the jury's
consideration of improperly admitted or omitted evidence is highly
relevant. For an appellate court to independently analyze the evi-
dence and decide that an opposing party would win regardless of
error is tantamount to substituting its own judgment on the evi-
dence for that of the jury. Instead of reasoning that the opponent's

44. 439 S.W.2d 670 (Tex. Civ. App.-Beaumont 1969, no writ).
45. Id. at 670, 673-74.
46. See White Cabs, Inc. v. Moore, 146 Tex. 101; 203 S.W.2d 200 (1947); Kostanos v.

Ramos, 581 S.W.2d 740 (Tex. Civ. App.-Houston [14th Dist.] 1979, no writ); Chandler v.
Bexar County, 258 S.W.2d 439 (Tex. Civ. App.-San Antonio 1953, writ ref'd n.r.e.).

47. 146 Tex. 101, 203 S.W.2d 200 (1947).
48. Id. at 107, 203 S.W.2d at 202-03.

[Vol. 12:561
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case is so strong that it would have won regardless of the errors
made, the appellate court could simply rule that the errors are not
harmful and do not, individually or cumulatively, constitute such
error as to cause the rendition of an improper verdict. This ratio-
nale would lead to the same result without the court's having to go
through the mental exercise of first finding reversible error and
then determining whether there is such a strong case as to pre-
clude reversal.

Cumulative error may bear solely on one aspect of a case. In
Missouri-Kansas-Texas Railway v. Hamilton,49 involving a rail-
road crossing incident, the appellee's attorney repeatedly discussed
the fact that the railroad maintained a flasher light one block from
the crossing in question, but not at the crossing itself. Appellant's
objections were sustained and instructions by the court were given,
but appellee's attorney continued with the objectionable evidence
and argument despite the adverse rulings.50 The court of civil ap-
peals viewed these matters as they related to the issues concerning
signal or light devices at the intersection. The court held that the
jury was probably influenced by the repeated presentation of the
erroneous testimony and would have reversed the judgment and
remanded for another trial except for other findings which it con-
sidered decisive and independent of those issues." The court
found that the train was operated at a higher rate of speed than
was reasonably prudent and that the defendant failed to have the
train under proper control, each of which was a proximate cause of
the collision. 2 The trial court's decision was therefore affirmed.

Several Texas cases have held that a finding of no error logi-
cally precludes a finding of cumulative error.53 One court, however,

49. 314 S.W.2d 114 (Tex. Civ. App.-Dallas 1958, writ ref'd n.r.e.).
50. Id. at 118.
51. Id. at 119.
52. Id. at 120. See also Kollmorgan v. Scott, 447 S.W.2d 236 (Tex. Civ. App.-

Houston [14th Dist.] 1969, no writ), a poorly reasoned decision, in which the court of civil
appeals decided that the trial judge was in the only position to determine the effect of jury
argument.

53. See, e.g., Weingarten, Inc. v. Hochman, 487 S.W.2d 159 (Tex. Civ. App.-Houston
[1st Dist.] 1972, writ ref'd n.r.e.); Trinity River Auth. v. Harris, 439 S.W.2d 670 (Tex. Civ.
App.-Beaumont 1969, no writ); Boggus v. Miller, 388 S.W.2d 240 (Tex. Civ. App.-Fort
Worth 1965, writ ref'd n.r.e.); Schafer v. Stevens, 352 S.W.2d 471 (Tex. Civ. App.-Dallas
1961, no writ); Industrial Fabricating Co. v. Christopher, 220 S.W.2d 281 (Tex. Civ.
App.-Galveston 1949, writ ref'd n.r.e.); El Paso City Lines v. Prieto, 191 S.W.2d 59 (Tex.
Civ. App.-El Paso 1945, no writ).
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overextended this logic when it held that, having considered the
points of error and determined that they did not individually con-
stitute reversible error, it necessarily followed that the cumulative
effect did not constitute reversible error." This statement is pre-
cisely contrary to the doctrine of cumulative error and is obviously
flawed. Two recent cases, however, have followed similar reasoning.
The court of civil appeals in In re Dahl" was presented with a
point of error complaining that the cumulative effect of the errors
alleged in the preceding eleven points dictated a reversal of the
judgment. The court stated that inasmuch as no allegation of re-
versible error was sustained, the cumulative effect of the allega-
tions did not constitute reversible error." In Amoco Production
Co. v. Alexander,57 the court of civil appeals found no reversible
error in any of the points alleged and disposed of the point on cu-
mulative error by stating, "In view of our disposition of all of the
other points of error presented by Amoco, we overrule the cumula-
tive point of error number thirteen."" Disposition of a complaint
of cumulative error is improper if the consideration is based only
on whether the underlying points in and of themselves constitute
reversible error. Indeed, the only purpose for the doctrine of cumu-
lative error is to evaluate the aggregate effect of several harmless
errors and to determine if together they resulted in the rendition
of an improper verdict.

IV. JURY ARGUMENT

Jury argument is an area that frequently involves cumulative
error. There are many cases discussing error in jury argument as
constituting cumulative error either as a result of a series of errors
in argument or jury argument in conjunction with other aspects of
the case. The standard by which jury argument is evaluated was
recently set out in detail by Justice Pope in Standard Fire Insur-
ance Co. v. Reese."

54. Higginbotham v. O'Keeffe, 340 S.W.2d 350, 358 (Tex. Civ. App.-Amarillo 1960,
writ refd n.r.e.).

55. 590 S.W.2d 191 (Tex. Civ. App.-Amarillo 1979, writ ref'd n.r.e.).
56. Id. at 199.
57. 594 S.W.2d 467 (Tex. Civ. App.-Houston [1st Dist.] 1979, writ granted).
58. Id. at 481.
59. 584 S.W.2d 835 (Tex. 1979).
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In the case of improper jury argument, the complainant must
prove a number of things. He has the burden to prove (1) an error
(2) that was not invited or provoked, (3) that was preserved by
the proper trial predicate, such as an objection, a motion to in-
struct, or a motion for mistrial, and (4) was not curable by an
instruction, a prompt withdrawal of the statement, or a repri-
mand by the judge. There are only rare instances of incurable
harm from improper argument. The complainant has the further
burden to prove (5) that the argument by its nature, degree and
extent constituted reversibly harmful error. How long the argu-
ment continued, whether it was repeated or abandoned and
whether there was cumulative error are proper inquiries. All of
the evidence must be closely examined to determine (6) the argu-
ment's probable effect on a material finding. (7) Importantly, a
reversal must come from an evaluation of the whole case, which
begins with the voir dire and ends with the closing argument. The
record may show that the cause is weak, strong, or very close.
From all of these factors, the complainant must show that the
probability that the improper argument caused harm is greater
than the probability that the verdict was grounded on the proper
proceedings and evidence."

Justice Pope further elaborated on the question of "incurable"
harm.

The injection of new and inflammatory matters into the case
through argument has in exceptional instances been regarded as
incurable by an instruction. An appeal to racial prejudice falls
into the category. The use in argument of the epithets, "liar,"
"fraud," "faker," "cheat," and "imposter" in disregard of objec-
tions that were made was harmful. The unsupported charge of
perjury was incurable. [The] cases . . . show that an affront to
the court and the equality which it must portray will be dealt
with harshly. However, an argument in a condemnation case that
charged the condemnor with fraud was considered harmless and
curable when there was no objection even when there was no sup-
port in the evidence for the argument.61

All other errors alleged are therefore considered "curable" and an
objection is required to preserve a complaint on a specific argu-
ment made. If the objection is sustained, the moving party should

60. Id. at 839-40 (citations omitted).
61. Id. at 840 (citations omitted).
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either request an instruction to the jury to disregard that specific
comment, make a motion for mistrial, or both. Although failure to
comply with these requirements usually results in a waiver of that
error, it has been held that the repetitious and persistent argument
of inadmissible matters would constitute reversible error.2

A. Racial Prejudice

As previously noted, comments in jury argument involving ra-
cial prejudice constitute reversible error per se. Frequently, appel-
late courts rule that cumulative error existed as an alternative
holding. In TEIA v. Jones," the plaintiff's attorney referred to de-
fendant's doctor-witness as a "Jew."" An objection to the state-
ment was made and sustained by the trial court. The court of civil
appeals found, in addition to the racial remark, that other com-
ments also constituted error. The plaintiff's attorney alleged that
the defendant distorted and misrepresented the evidence several
times, and that the defendant knew plaintiff's injury was perma-
nent but decided to try the lawsuit to see if the jury was going to
believe defendant's story." As an alternative holding, the court
ruled that the cumulative effect of the improper argument de-
prived the defendant of a fair and impartial trial.

B. Perjury

The unsupported charge of perjury, in and of itself, consti-
tutes reversible error." However, in McDonough Brothers, Inc. v.
Lewis,67 the defendant complained of improper argument by plain-
tiff's counsel in accusing the defendant and its counsel of suborna-
tion of perjury, willful misrepresentations, bad faith, and produc-
ing evidence in the form of a posed photograph. The defendant
further complained that the cumulative effect of this argument,
plaintiff's argument that told the jury the effect of its answers, the
injection by the plaintiff of liability insurance in voir dire, errors in

62. See Howard v. Salmon, 359 S.W.2d 882 (Tex. 1962). Although Salmon is not spe-
cifically a cumulative error case, the repetition of the erroneous argument makes it in the
nature of cumulative error.

63. 361 S.W.2d 725 (Tex. Civ. App.-Waco 1962, writ ref'd n.r.e.).
64. Id. at 726.
65. Id. at 726-27.
66. See Standard Fire Ins. Co. v. Reese, 584 S.W.2d 835 (Tex. 1979); Howsley & Ja-

cobs v. Kendall, 376 S.W.2d 562 (Tex. 1964).
67. 464 S.W.2d 457 (Tex. Civ. App.-San Antonio 1971, writ ref'd n.r.e.).
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the charge, and excessiveness of the damages constituted reversible
error. The court of civil appeals condemned the statements and
actions of plaintiff's counsel but held that reversible error was not
shown."

In Sanders v. St. Paul Fire & Marine Insurance Co.,69 the
court of civil appeals found reversible error in defense attorney's
charge of perjury in the form of manufacturing a conspiracy be-
tween a doctor and the opposing attorney.70 The court ruled that
repeated comments on appellant's failure to call two witnesses,
when timely objections had been made and sustained by the trial
court, and comments that appellee's doctor was a "home town
boy" who had played quarterback on the "football team here at
Henderson" were reversible error. As an alternative holding, the
court of civil appeals held that the cumulative effect of the argu-
ments concerning perjury and the failure to call witnesses consti-
tuted reversible error.71

In Lumbermen's Lloyds v. Loper,7 2 a worker's compensation
case, the supreme court held that argument by defendant's counsel
that plaintiff had suborned false testimony from a doctor for a sum
of money and had procured the false testimony of another witness
would ordinarily be reversible error. After reviewing the whole re-
cord, however, the supreme court concluded that the evidence was
overwhelming that no injury had occurred on the job and that any
jury would have come to the same conclusion.7 3 Therefore, the er-
ror in argument was held not to be reversible error.74

C. Failure to Call a Witness

An attorney can comment on the failure of the opposing side
to call a witness, but may not comment on what the witness would
have said had he been called.7' The error resulting from the latter

68. Id. at 461-62.
69. 429 S.W.2d 516 (Tex. Civ. App.-Texarkana 1968, writ ref'd n.r.e.).
70. Id. at 523.
71. Id. at 521-22.
72. 153 Tex. 404, 269 S.W.2d 367 (1954).
73. Id. at 410-11, 269 S.W.2d at 371.
74. Id. See also Montgomery Ward & Co. v. Brewer, 416 S.W.2d 837 (Tex. Civ.

App.-Waco 1967, writ ref'd n.r.e.); Cross v. Houston Belt & Terminal Ry., 351 S.W.2d 84
(Tex. Civ. App.-Houston 1961, writ ref'd n.r.e.).

75. See Tex-Jersey Oil Corp. v. Beck, 157 Tex. 541, 305 S.W.2d 162 (1957); Southern
Pac. Co. v. Hubbard, 156 Tex. 525, 297 S.W.2d 120 (1956); El Paso City Lines v. Prieto, 191
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comment is curable if a timely objection is made and an instruc-
tion to disregard the comment is given by the trial court.7 6

In Smerke v. Office Equipment Co.,7 plaintiff's counsel inti-
mated to the jury that had the defendant called a particular doc-
tor-witness to testify, the testimony would not have been different
from that given by another doctor who had earlier been called to
testify for the plaintiff.78 The defendant did not object to this ar-
gument. The supreme court held that this argument and references
by the plaintiff's counsel to defense counsel as "'that smart young
man from Dallas,"' with its inevitable appeal to the geographical
prejudice of a Fort Worth jury, amounted to cumulative error.7

9

In Magaline v. J. V. Harrison Truck Lines, Inc.,80 the defense
emphasized the plaintiff's failure to call numerous witnesses who
had no relationship to the plaintiff and who were equally available
to both parties. The defense also inferred what testimony these
witnesses would have given, therefore implying that the plaintiff
was keeping the truth from the jury.81 This error was considered
reversible. In addition, the court found reversible error in defense
counsel's argument that another vehicle had caused the accident
and therefore the plaintiff could sue that driver since the two year
statute of limitations had not run. The appellate court determined
that these errors constituted reversible error when the aggregate
and cumulative effect was considered in light of the whole record.82

Plaintiff's counsel in another worker's compensation case,
United States Fidelity & Guaranty Co. v. Lewis,a3 commented on
the defendant's failure to call a doctor as a witness. The court of
civil appeals held this was not reversible error in and of itself."

S.W.2d 59 (Tex. Civ. App.-El Paso 1945, no writ). See also Pelphrey v. Diver, 348 S.W.2d
453 (Tex. Civ. App.-Austin 1961, writ ref'd n.r.e.).

76. See General Motors Corp. v. Bryant, 582 S.W.2d 521 (Tex. Civ. App.-Houston
[1st Dist.] 1979, no writ).

77. 138 Tex. 236, 158 S.W.2d 302 (1941). The case was decided on the presumed harm
theory.

78. Id. at 241, 158 S.W.2d at 305.
79. Id.
80. 446 S.W.2d 920 (Tex. Civ. App.-Houston [14th Dist.] 1969, writ ref'd n.r.e.).
81. Id. at 924-25.
82. Id. at 925-26. The court also found reversible error in the following statement

made by defense counsel in apparent disregard of the court's admonition: "Well, they really
holler when you hurt them don't they?" Id. at 926.

83. 266 S.W.2d 194 (Tex. Civ. App.-Texarkana 1954, writ ref'd n.r.e.).
84. Id. at 197-98.
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The court did find reversible error in the record, however, because
the plaintiff's attorney contrasted the defendant insurance com-
pany with another insurance company concerning the payment of
claims and unfairly criticized the defense attorney's cross-examina-
tion of the plaintiff's wife.8 5 Other error in jury argument included
arguing to the jury a question of law concerning the adequacy of
the compensation payment, references to the color of plaintiff's
skin to evoke sympathy, the failure of defendant insurance com-
pany to pay proper and just claims, and argument that contrasted
the wealth of the insurance company with the poverty of the de-
fendant. The court held that all of these arguments considered to-
gether, the closeness of the fact issues, the weakness of plaintiff's
case, the persistence of plaintiff's counsel in making the improper
argument, and his arguing outside the record constituted cumula-
tive error.86

In Sanders v. St. Paul Fire & Marine Insurance Co.,87 the de-
fense counsel commented that he had statements from two wit-
nesses to the effect that the plaintiff had sustained no injury.$
Both witnesses were subpoenaed by the plaintiff but were never
called to testify. The trial court overruled plaintiff's objection to
the argument; but on appeal, defense counsel's comments were
found to be reversible error. The appellate court also held that the
aggregate and cumulative effect of this error and other errors in
jury argument, considered in the light of the whole record, consti-
tuted reversible error.8" The other errors included the charge that
the plaintiff had been victimized by his attorney, who was going to
get the major portion of any money awarded, the insinuation that
plaintiff's attorney was paying plaintiff not to work, and the com-
ment that the defendant's doctor was a "home town boy" who had
played quarterback on the "football team here at Henderson.""

D. Telling the Jury the Effect of its Answers

Texas courts have ruled that telling the jury the effect of its
answers, either to the charge as a whole or to specific issues, consti-

85. Id. at 196-97.
86. Id. at 200.
87. 429 S.W.2d 516 (Tex. Civ. App.-Texarkana 1968, writ ref'd n.r.e.).
88. Id. at 520.
89. Id. at 525-26.
90. Id. at 524-25.

1981]



TEXAS TECH LAW REVIEW

tutes error. 1 The appellate court's determination of error will be
affected by the obviousness or subtleness of the presentation. How-
ever, argument asking the jury to find a particular result has not
been held to be reversible error per se.as

In McDonough Brothers, Inc. v. Lewis,9 3 the court held that
the plaintiff's counsel went beyond the bounds of the law when he
advised that whether plaintiff received a penny depended upon the
jury's answering all issues as he had suggested and, further, if the
jury answered a single issue to the contrary, it would result in the
defense walking away from the courtroom laughing. 4 These com-
ments were held not to constitute reversible error. Although the
defendant complained of other errors, including the injection of in-
surance in voir dire, errors in the charge, the allegation of suborna-
tion of perjury in final argument, and excessiveness of damages,
the court of civil appeals refused to find cumulative error.9

In Twin City Fire Insurance Co. v. King," a worker's compen-
sation case, defendant's counsel complained that plaintiff's counsel
informed the jury of the effect of its answer during voir dire by
stating that it was defendant's contention that plaintiff did not file
a claim on time and therefore was not entitled to anything.97 An
objection to this argument was sustained and the jury was in-
structed to disregard any statement concerning good cause or its
effects. The appellate court subsequently held that these measures
cured the error." The defendant further complained that the
plaintiff's counsel informed the jury of the effect of its answers in
discussing whether the injury was confined to the leg and whether
incapacity was produced solely by these injuries. This was also
held not to be reversible error." Finally, the defendant complained

91. See General Motors Corp. v. Bryant, 582 S.W.2d 521 (Tex. Civ. App.-Houston
[1st Dist.] 1979, writ ref'd n.r.e.).

92. Weingarten, Inc. v. Hochman, 487 S.W.2d 159 (Tex. Civ. App.-Houston [1st
Dist.] 1972, writ ref'd n.r.e.). In Kollmorgan v. Scott, 447 S.W.2d 236 (Tex. Civ. App.
-Houston [14th Dist.] 1969, no writ), it was unspecified in the opinion what comment was
made regarding the effect of the answers but the court of civil appeals held that overall
there was no error.

93. 464 S.W.2d 457 (Tex. Civ. App.-San Antonio 1971, writ ref'd n.r.e.).
94. Id. at 463-64.
95. Id. at 462-67.
96. 510 S.W.2d 370 (Tex. Civ. App.-Houston [ist Dist.] 1974, writ ref'd n.r.e.).
97. Id. at 373.
98. Id.
99. Id. at 373-74.
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of eleven separate incidents of improper jury argument, contending
that their cumulative effect amounted to reversible error. The
court of civil appeals held that although some of these incidents
were clearly improper it could not conclude that they probably
caused the rendition of an improper judgment.100

The El Paso Court of Civil Appeals, in the personal injury case
of Brown v. Poff,1' 1 found no error in statements by plaintiff's
counsel in final arguments that the jury should answer the first
four issues "yes" and the rest of them "no"; or in the argument
that, in light of the evidence, the defense issues should be an-
swered "no."10' 2 The court also refused to find that the cumulative
effect of each instance of improper argument was sufficiently prej-
udicial to cause reversible error. The jury argument included state-
ments that the jury was dealing with the entire hope of a family,
and statements comparing the case to other cases the attorney had
seen. '0 The court's decision appears to be based on the conclusion
that objections cured the error or that error was waived in the ab-
sence of objections; thus, even cumulatively there was no reversible
error.'1

4

In TEIA v. Dilleshaw,'05 the plaintiff's attorney argued to the
jurors that if they answered the issues as he suggested, then plain-
tiff would receive the award to which he was entitled.'" An objec-
tion to this argument was made, but overruled. Other errors in ar-
gument included an appeal to sympathy in the statement that
plaintiff "comes to you as a man that deserves your consideration,
that deserves your help,"'1 7 and a statement that the plaintiff
would prefer a hung jury rather than a verdict for the defendant.
The court held that had there been a "prompt and devastating re-
buke 1 0 8 to the latter argument there would have been no error.
Under the facts of this worker's compensation case, the extent and

100. Id. at 374.
101. 387 S.W.2d 101 (Tex. Civ. App.-El Paso 1965, writ ref'd n.r.e.).
102. Id. at 108.
103. Id. at 107.
104. See Alpine Tel. Corp. v. McCall, 195 S.W.2d 585 (Tex. Civ. App.-El Paso 1946,

writ ref'd n.r.e.). The defense alleged that the plaintiff informed the jury of the effect of
their answers by telling them that the defensive issues began with a certain issue in the
charge. He did not, however, suggest the effect of their answers.

105. 373 S.W.2d 856 (Tex. Civ. App.-Houston 1963, writ ref'd n.r.e.).
106. Id. at 859.
107. Id. at 858.
108. Id. at 861.
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duration of disability were seriously in issue. The cumulative effect
of the. improper argument was calculated to cause and probably
did cause the rendition of an improper judgment.

E. Plaintiff has only One Day in Court

It is improper and reversible error for counsel to make jury
argument that because a plaintiff has only one day in court, the
jury should return an inflated award to cover unknown contingen-
cies. Argument that the jury should be sufficiently generous be-
cause they might see plaintiff on the street after the trial and
should be able to face him knowing they treated him fairly, is also
improper and error. These arguments are usually couched in lan-
guage that implies the jury should increase the award because the
injuries to plaintiff may be more severe than presently realized and
will increase with the passing years.

In TEIA v. Swaim,'9 the plaintiff's attorney argued that be-
cause his client was twenty-two years of age and this was his last
chance in court, the jurors should return a verdict sufficiently gen-
erous that if they were to see him the next year on the street with
a more distinct limp they would not feel that their award had been
inadequate. 1 The plaintiff's attorney also argued that plaintiffs
wife was absent because the plaintiff did not want her to be "badg-
ered around by a bunch of insurance lawyers."' The court held
that the accumulation of improper argument warranted reversal. 13

A similar argument was made by plaintiffs attorney in Alpine
Telephone Corp. v. McCall."' The allegedly erroneous argument
implored the jurors to be generous in their award of damages so
that they would not have regrets in later years "because of what
their neighbors might say when they saw the boy in his crippled
condition."" " The court of civil appeals considered this to be the
most serious of the errors but did not reverse because it found
none of the errors to be as extended or continuous as those in
Smerke v. Office Equipment Co." 5 The other errors were in jury

109. 278 S.W.2d 600 (Tex. Civ. App.-Amarillo 1954, writ ref'd n.r.e.).
110. Id. at 603-04.
111. Id. at 604.
112. Id.
113. 195 S.W.2d 585 (Tex. Civ. App.-El Paso 1946, writ ref'd n.r.e.).
114. Id. at 592.
115. 138 Tex. 236, 158 S.W.2d 302 (1941).
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argument and included an appeal to the jurors to place themselves
in plaintiff's position, a comparison of defendant's wealth to that
of the plaintiff, and arguments concerning plaintiff's wages and his
life expectancy when there had been no evidence presented on ei-
ther issue. Although the court acknowledged the doctrine of cumu-
lative error, it refused to find reversible error because none of the
statements were prejudicial or continuously repeated."'

The argument objected to in TEIA v. Hadley'" was as follows:

"Let me say this: This is Hadley's only day in Court. He can't
come back and ask for more money. If you see him two years
from now on the street or somewhere and see him say, 'Hadley, I
didn't think you were that badly hurt, let's go back and see Judge
Martin and see if we can't get you more money.' You only have
one day in Court. This is Alvin's day. When he leaves here after
your verdict comes in he has had it, to use a plain expression." 1 8

Defendant also complained of plaintiff's argument that the defen-
dant had stopped compensation payments before the employee
was able to work, comments concerning employment of local coun-
sel, and references to one of defendant's employees as "a bushy-
haired insurance adjustor." 11 ' Although defendant complained of
the cumulative prejudicial effect of these arguments, the court held
that the error probably did not cause rendition of an improper
judgment.20

F. Putting the Jurors in the Plaintiff's Stead

It is error for counsel to urge the jurors to put themselves in
the place of the plaintiff regarding the damages sustained. This is
an indirect appeal for sympathy that is considered "curable" if
timely objection is made and the objection is sustained by the trial
court."1

116. 195 S.W.2d at 590.
117. 289 S.W.2d 809 (Tex. Civ. App.-San Antonio 1956, no writ).
118. Id. at 812.
119. Id. at 811.
120. Id. at 810-11.
121. See notes 174-88 infra, and accompanying text. Contra, TEIA v. Hacker, 448

S.W.2d 234 (Tex. Civ. App.-Fort Worth 1969, writ ref'd n.r.e.), in which plaintiff's attorney
stated "And I cannot ask you to put yourselves in the place of Richard Hacker," which the
court held was not error. Id. at 240.
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In El Paso City Lines, Inc. v. Prieto,12 the argument request-
ing the jurors to contemplate having a headache for the rest of
their lives, as the plaintiff allegedly would have, was objected to
and the objection was sustained. The defendant complained of
other errors in jury argument, including argument by plaintiff's
counsel that during the considerable length of time he had lived in
El Paso he had never seen a bus yield the right-of-way to anyone,
argument on facts not in evidence, and argument on the failure of
the defendant bus company to call as .witnesses persons who were
passengers on the bus at the time of the accident. Although the
court condemned all of these arguments, it failed to find that the
cumulative effect caused reversible error.1

2
8

During a suit to cancel a will and a mineral deed that had
been executed by the testatrix,"24 the plaintiff's counsel made the
following argument:

"Mamie Chambless made it, and I submit to you that this
was-the vultures were circling in the air and they swooped down
on her.

"Ladies and Gentlemen, that sort of thing has got to stop
with grandmothers and grandfathers, with people that are senile,
in accordance with what Doctor John says. The word has got to
go out from the courtroom .... You've got to stop it. Whose
grandmother is next? Whose aunt is next?"1112

The plaintiff's attorney attempted to introduce evidence of forgery
that was excluded because of a lack of pleadings."16 In final argu-
ment the plaintiff's attorney again made reference to the forgery.
The jury's request during deliberations to see copies of the alleged
forgery indicated to the court of civil appeals that the jury had
relied on the inadmissible argument. The court, as an alternative
holding, ruled that the cumulative effect of the improper argu-
ments compounded the error.12 7

In Mapco, Inc. v. Farrington,18 a condemnation case, the

122. 191 S.W.2d 59 (Tex. Civ. App.-El Paso 1945, no writ).
123. Id. at 65.
124. Fortenberry v. Fortenberry, 582 S.W.2d 188 (Tex. Civ. App.-Beaumont 1979,

writ ref'd n.r.e.).
125. Id. at 190.
126. Id.
127. Id.
128. 476 S.W.2d 50 (Tex. Civ. App.-Amarillo 1971, writ ref'd n.r.e.). Compare similar
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plaintiff's attorney specifically urged the jurors to put themselves
in plaintiff's place. Typical statements by plaintiff's attorney in-
cluded: "'Just put yourself in this position. Put any citizen in this
position. This could happen to your house. The only reason why
they didn't condemn your home was because it wasn't in their
way .... What would you take for one room of your house?' 1s2

This type of argument was held to be reversibly erroneous and in-
curable, even if the trial court had sustained the objections and
properly instructed the jury not to consider it. 130 Furthermore, the
court held that permitting these statements and arguments to be
made to the jury compounded the error of the arguments previ-
ously held to be improper and compounded the probability of an
improper verdict. The repetitive and persistent nature of plaintiff's
argument, over objections, clearly established cumulative error.'$'

G. Insurance

A point of error complaining of the mention of insurance at
any stage in the trial proceedings receives close scrutiny in the ap-
pellate courts. Moreover, the injection of the subject of liability in-
surance during trial usually is held to be error. In worker's com-
pensation cases, insurance has been improperly brought into the
trial through jury argument that the situation "pits the big insur-
ance company against the little guy."' ' Cases involving insurance
are usually reversed on the basis of cumulative error. 8'

In Hemmenway v. Skibo,'" a damage case, plaintiff's counsel
implicitly suggested the existence of insurance in the following
argument:

"I don't want a judgment against this defendant over here and I
am asking you, Ladies and Gentlemen, to answer this issue right
here, this Issue No. 35 [the damage issue] . . .Ten Thousand

arguments made in three other decisions involving the same defendant, Mapco, in Mapco,
Inc. v. Holt, 476 S.W.2d 70 (Tex. Civ. App.-Amarillo 1971, writ ref'd n.r.e.); Mapco, Inc. v.
Holt, 476 S.W.2d 64 (Tex. Civ. App.-Amarillo 1971, writ ref'd n.r.e.); Mapco, Inc. v. Jen-
kins, 476 S.W.2d 55 (Tex. Civ. App.-Amarillo 1971, writ ref'd n.r.e.).

129. Mapco, Inc. v. Farrington, 476 S.W.2d at 53.
130. Id. at 54 (citing Farmbrough v. Wagley, 140 Tex. 577, 169 S.W.2d 478 (1943)).
131. 476 S.W.2d at 54-55.
132. See note 142 infra, and accompanying text.
133. See Harrison v. Harrison, 597 S.W.2d 477 (Tex. Civ. App.-Tyler 1980, writ ref'd

n.re.).
134. 498 S.W.2d 9 (Tex. Civ. App.-Beaumont 1973, writ ref'd n.r.e.).
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Dollars and I am asking you to award him the medical expenses
that he was out, Nineteen Hundred and Fifty-Two Dollars and
justice will be done in this case."18 5

The appellate court held that this argument was reversible error.
Insurance was further mentioned in the case during voir dire ex-
amination when plaintiff's counsel inquired whether anyone had
worked for an insurance or insurance adjusting company, or had
investigated automobile or other personal injury accidents.1 3 6 Dur-
ing the trial, plaintiff was asked by his counsel whether he had told
"'Mr. Hemmenway's people' 187 (a reference to insurance investi-
gators), when they took his sworn statement, that he had had two
beers. The court of civil appeals held the cumulative effect of these
arguments caused reversible error.188 The fact that the case was
considered close on the evidence was a serious factor in finding re-
versible error. " 9

In Twin City Fire Insurance Co. v. Gibson,"1 0 a worker's com-
pensation case, plaintiff's attorney referred to the big insurance
company versus the "little man." ' This argument was held not to
be as serious as the same kind of argument made in TEIA v.
Hacker;142 hence reversal was not required. The Gibson court de-
clined to hold that the errors complained of, taken cumulatively,
caused the rendition of an improper verdict.14 3

The plaintiff's attorney in Home Insurance Co. v. Greene 44

135. Id. at 13. See Martinez v. Williams, 312 S.W.2d 742, 750 (Tex. Civ. App.-
Houston 1958, no writ).

136. 498 S.W.2d at 11-12.
137. Id. at 12.
138. Id. at 14.
139. Id.
140. 488 S.W.2d 565 (Tex. Civ. App.-Amarillo 1972, writ ref'd n.r.e.).
141. Id. at 580.
142. 448 S.W.2d 234 (Tex. Civ. App.-Fort Worth 1969, writ ref'd n.r.e.). In Hacker,

the statement which was held to be reversible error was, "'I apologize to the jury also for
becoming a little steamed up. When I get a little steamed up I see an all powerful insurance
company kick a workman down. Never paid him one penny compensation.'" Id. at 240.

143. 488 S.W.2d at 582. See also Texas Gen. Indem. Co. v. Bledsoe, 344 S.W.2d 527
(Tex. Civ. App.-San Antonio 1961, writ ref'd n.r.e.). In Bledsoe, plaintiff's attorney argued
that the insurance company had been paid a premium but had not yet paid plaintiff "'one
red cent,'" that the insurance company was more powerful than the individual, and that the
insurance company failed to have his representative present at the trial. Id. at 533. How-
ever, upon the examination of the entire record, these arguments were held not to be cause
for a reversal either individually or cumulatively. Id. at 535.

144. 443 S.W.2d 326 (Tex. Civ. App.-Texarkana 1969), aff'd, 453 S.W.2d 470 (Tex.
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argued that the wealthy insurance company could afford to pay his
client's loss. The court of civil appeals held that the argument was
invited because defense counsel had previously argued that plain-
tiff and his lawyers were spreading venom, talking out of both
sides of their mouths, and twisting and distorting the evidence;
and that plaintiff wanted his house repaired and the insurance
money too.146 The Texas Supreme Court affirmed the court of civil
appeals' holding that the improper argument, either individually or
cumulatively, did not cause rendition of an improper judgment.1

4
6

In United States Fidelity & Guaranty Co. v. Lewis, 7 a
worker's compensation case, the plaintiff's attorney contrasted the
defendant insurance company with another insurance company as
to the manner in which they paid claims. This was held to be re-
versible error and also a factor in causing cumulative error. 1 4

H. Regionalism

Texas attorneys are adept at influencing juries by appealing to
their regional self-interest. Arguments that appeal to the bias of
regionalism are not favored and are generally considered to be er-
ror. In the genesis of cumulative error cases, Smerke v. Office
Equipment Co.,149 the regionalism between Dallas and Fort Worth
was one of the reasons that the appellate court found cumulative
error.

In State v. Sides, 50 a highway condemnation case, the con-
demnee's counsel made repeated and persistent arguments con-
cerning the fact that the highway would bypass every town in the
county, thus making direct appeals to local prejudice. Although de-
fendant's objections were sustained, plaintiff's counsel repeatedly
came back to the same argument. The court held that the argu-
ment was improper and made worse by repetition, but it refused to
reverse the case. 5 ' On its face, this case contains all the ingredi-
ents for cumulative error. Since the damage award was less than

1970).
145. Id. at 333.
146. Id.
147. 266 S.W.2d 194 (Tex. Civ. App.-Texarkana 1954, writ ref'd n.r.e.).
148. Id. at 200-01. For other errors in the case, see notes 83-86 supra, and accompany-

ing text.
149. See note 2 supra.
150. 348 S.W.2d 446 (Tex. Civ. App.-Dallas 1961, writ ref'd n.r.e.).
151. Id. at 451.
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plaintiff's witnesses' valuations, the court of civil appeals probably
felt that the argument did not cause the rendition of an improper
judgment.

The defendant's attorney made several references to regional-
ism in Sherwood v. Murray."" The comments related to the plain-
tiff's New York accent and the fact that he had not received treat-
ment from any doctors in El Paso, the city in which he was injured
and in which the trial was conducted. The court of civil appeals
held: "While we might not reverse this case because of the miscon-
duct [of counsel] complained of in any one of appellant's points,
we have concluded that the misconduct complained of in all such
points, when considered in its entirety does require a reversal. '

I
5

3

In Sanders v. St. Paul Fire & Marine Insurance Co.,'" the
defense attempted to bolster a medical witness by stating that he
was from the forum city and had played quarterback on the
hometown football team. An objection to this argument was sus-
tained and an instruction to disregard the argument was given by
the trial court. In conjunction with other errors, 55 the court found
cumulative error.'"

I. Disparity of Wealth

Comments concerning the disparity of wealth between the
parties have been held to constitute error.'51 These comments have
also been factors in considering cumulative error. 58 The court of
civil appeals in King v. Federal Underwriters Exchange,'15 held
that argument by plaintiff's attorney comparing the wealth of the
parties constituted cumulative error although a prompt objection
and an instruction by the trial court to disregard that argument
were both made.'30 Essentially, the argument was that the plaintiff,

152. 233 S.W.2d 879 (Tex. Civ. App.-El Paso 1950, writ ref'd n.r.e.).
153. Id. at 882. The appellate court applied the test of "presumed harm," which was

the wrong test. From the reasoning of the trial court, however, it appears they would have
made the same decision using the "harmless error" doctrine.

154. 429 S.W.2d 516 (Tex. Civ. App.-Texarkana 1968, writ ref'd n.r.e.).
155. See notes 87-90 supra, and accompanying text.
156. 429 S.W.2d at 525-26.
157. See Otto Vehie & Reserve Law Officers Ass'n v. Brenner, 590 S.W.2d 147 (Tex.

Civ. App.-San Antonio 1979, no writ).
158. These comments are similar to the "big insurance versus the little guy" argu-

ment. See notes 132-48 supra.
159. 144 Tex. 531, 191 S.W.2d 855 (1946).
160. Id. at 535, 191 S.W.2d at 856-57.
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if he had had as much money as the insurance company, would
have been able to see various specialists for his injuries. However,
the Texas Supreme Court reversed the court of civil appeals, af-
firmed the trial court, and held that cumulative error was not
present. 161

In a suit for divorce and cancellation of a written trust instru-
ment,162 the appellee's attorney argued that all the money was on
the other side of the case and that appellant's conduct was "'the
most terrifying form of tyranny that [he had] ever seen one human
impose upon another in [his] life, outside, perhaps, of what we
read of the concentration camps.' "i" He also criticized appellant
for causing appellee's insanity and the appellant's attorney for ask-
ing too many leading questions. The court of civil appeals held
that cumulative error was present.'"

In Sherwood v. Murray,1" a damage case, the defendant's at-
torney referred to plaintiff as "a man of considerable means [and
the] chief stockholder of the Frank Sherwood Company." '66 When
considered with other errors in the case, the court found cumula-
tive error.1 67 However, in Louisiana & Arkansas Railway v. Mul-
lins,16" appellee's attorney stated that appellant's attorney had re-
cently sold a bull for $10,000. This argument was objected to as
being outside the record and the objection was sustained.'" Never-
theless, the appellee's attorney repeated his comment although he
did not directly refer to the opposing counsel. The court of civil
appeals, after viewing the record as a whole, decided there was no
reversible error. Other arguments complained of included a state-
ment that "appellant would have a jury tell the appellee to get a
broom handle and pick up paper off the school grounds for a living
and deprive appellee's daughter of a college education and the ap-
pellee of the livelihood to which he was accustomed, ' 1 7 an attack

161. Id., 191 S.W.2d at 857.
162. Whitsett v. Whitsett, 201 S.W.2d 114 (Tex. Civ. App.-Fort Worth 1947, writ

ref'd n.r.e.).
163. Id. at 117.
164. Id. at 120.
165. 233 S.W.2d 879 (Tex. Civ. App.-El Paso 1950, no writ).
166. Id. at 881.
167. Id. at 882. See notes 152-53 supra, and accompanying text.
168. 326 S.W.2d 263 (Tex. Civ. App.-Texarkana 1959, writ ref'd n.r.e.), cert. denied,

361 U.S. 966 (1960).
169. Id. at 267.
170. Id.
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upon the railroad defendant simply because it was a railroad, the
use of a mathematical formula for illustrative purposes, and refer-
ence to the jury's being called upon to do the dirty work of assess-
ing damages. The argument, when considered in its entirety, did
not cause cumulative error.1 71

The plaintiff's attorney in Alpine Telephone Corp. v. Mc-
Call"7 2 impliedly commented on the wealth of the defendant's
manager by stating that the latter owned several other telephone
exchanges. The court of civil appeals held that the error was
waived because it was not objected to. Cumulative error was al-
leged in conjunction with other errors in the case, but the court
held that none of the arguments were extended or continous;
therefore, the statement did not constitute reversible error.'73

J. Sympathy

The charge of the court in every instance advises the jurors
not to consider sympathy in arriving at their answers. Attorneys,
however, are adept at interjecting sympathy in subtle, and some-
times not so subtle, ways. Errors alleging that opposing counsel has
improperly injected sympathy in his argument have frequently
been considered in a cumulative error context. In TEIA v. Dil-
leshaw,'7" the argument that plaintiff "'comes to you as a man
that deserves your consideration, that deserves your help,' ,,175 was
held not to be reversible error but, in combination with other er-
rors, was held to have contributed to cumulative error.

In State v. Jauernig,76 the condemnee's attorney categorized
the lawsuit as the state against "'human beings with red blood in
their veins.' "177 The court of ciri.l appeals held that this argument
was reversible error. Other error in the case included argument
that condemnation laws were unjust, that the state had taken land
from his (the attorney's) children, causing him to devote his life to
righting the wrongs of the state, and a comment characterizing the

171. Id. at 271.
172. 195 S.W.2d 585 (Tex. Civ. App.-El Paso 1946, writ ref'd n.r.e.).
173. Id. at 592-93.
174. 373 S.W.2d 856 (Tex. Civ. App.-Houston 1963, writ ref'd n.r.e.).
175. Id. at 858. For other errors in the case, see notes 105-08 supra, and accompanying

text.
176. 395 S.W.2d 923 (Tex. Civ. App.-San Antonio 1965, writ refd n.r.e.).
177. Id. at 925.
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lawsuit as "'the big State versus the little guy.' ",178 As an alterna-
tive holding, the court found cumulative error.

In Brown v. Poff,'7 plaintiff's counsel argued that the entire
hope and future of his client's family was at stake. Defendant ob-
jected and the argument was withdrawn with an instruction by the
trial court to disregard it. The court of civil appeals refused to find
cumulative error. 180 A similar argument was made by the plaintiff's
attorney in Utica Mutual Insurance Co. v. Jacobs,181 where the
jury was urged to " 'open their hearts with compassion.' ,12 Defen-
dant's objection to this argument was sustained and the trial court
issued an instruction to disregard the comment. This was held to
cure the error and cumulative error was not found.183 In TEIA v.
Swain, 84 the plaintiff's attorney argued that this was his twenty-
two-year-old client's "'last day in court.' "188 The court of civil ap-
peals considered this statement to be reversible error and, as an
alternative holding, found cumulative error.186

The court of civil appeals in Associated Employers Lloyds v.
Landin187 did not specifically base its decision on the cumulative
effect of several errors. The court, however, found the following er-
rors: (1) the argument or comment by plaintiff's counsel that his
client, a Mexican, had asked him when the judge was going to tes-
tify in the case, thereby implying the plaintiff was either hurt very
badly by the accident or was so ignorant that he was incapable of
lying; (2) counsel's inferring that the Industrial Accident Board
had ruled in plaintiff's favor; and (3) counsel's implying in voir
dire that the Industrial Accident Board had awarded plaintiff com-
pensation and thus the appeal by the defendant insurance com-
pany was designed to defeat such compensation. The court held
that all these arguments constituted reversible error.188

178. Id. at 926.
179. 387 S.W.2d 101 (Tex. Civ. App.-E1 Paso), writ ref'd n.r.e. per curiam, 392

S.W.2d 113 (Tex. 1965).
180. Id. at 107. For other errors in this case, see notes 101-03 supra, and accompany-

ing text.
181. 483 S.W.2d 500 (Tex. Civ. App.-Houston [14th Dist.] 1972, no writ).
182. Id. at 504.
183. Id.
184. 278 S.W.2d 600 (Tex. Civ. App.-Amarillo 1954, writ ref'd n.r.e.).
185. Id. at 603.
186. Id.
187. 205 S.W.2d 662 (Tex. Civ. App.-Eastland 1947, writ ref'd n.r.e.).
188. Id. at 663-64.
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K. Party or Witness Lying or Concealing Evidence

The argument that a party or a witness is lying or concealing
evidence also has been held to be improper if unsupported by the
evidence. In Plains Cremery, Inc. v. Denny, 89 there was a charge
that the defendant's witness was lying. This was held to be outside
the evidence and therefore error. The case was reversed on the ba-
sis of the cumulative effect of this and other errors.190

In Bell v. Bell,11 a will contest, appellee's attorney charged
that appellant was trying to conceal the truth from the jury. The
court held this accusation to be error, and further stated that be-
cause the objection made to the argument was overruled, the
charge was confirmed in the jury's mind.192 Other improper argu-
ments included appellee's attorney arguing undue influence, which
was not in issue, and making the statement, "'Whenever you step
on a rat's tail he squeals, doesn't he?'" immediately after appel-
lant had made an objection.'" The court of civil appeals held that
the continuous improper argument made by appellee's attorney
with the approval of the trial court was harmful and constituted
reversible error. The court, however, rendered its opinion in appel-
lant's favor on a law point involving testamentary capacity.1 4

The appellee's attorney in Fortenberry v. Fortenberry'9" sug-
gested that forgery had been committed with regard to certain
checks. Because the jury requested to see the checks during its de-
liberation, the court of civil appeals was convinced that the jury, in
fact, believed the argument. As an alternative holding, the court
found cumulative error in this and several other improper
arguments.'"

In TEIA v. Phillips,1' " the appellee's attorney made the fol-
lowing statement in closing argument:

"Well, I forgot who it was, there was some objection from some-
body when I tried to show what her condition was. They had a

189. 277 S.W.2d 755 (Tex Civ. App.-Amarillo 1954, writ ref'd n.r.e.).
190. Id. at 769.
191. 248 S.W.2d 978 (Tex. Civ. App.-Amarillo 1952, writ ref'd n.r.e.).
192. Id. at 984.
193. Id. at 983.
194. Id. at 993.
195. 582 S.W.2d 188 (Tex. Civ. App.-Beaumont 1979, writ ref'd n.r.e.).
196. Id. at 190.
197. 255 S.W.2d 364 (Tex. Civ. App.-Eastland 1953, writ ref'd n.r.e.).
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right to make their objections. . . . If you didn't get all of the
facts, if he didn't tell you a lot of things that might have devel-
oped in this case, that the objection was made and they had right
to do, then- '

1
8

An objection was made but was overruled by the trial judge.
The court determined that this argument, in addition to jury mis-
conduct in its consideration of reemployment physical examina-
tions, was error. The court held that it might not have reversed the
case if only one of the above errors had occurred, but when the
misconduct of the jury was considered in connection with the im-
proper argument of counsel, the errors taken together compelled
reversal of the judgment.1"

L. Miscellaneous

In Howsley & Jacobs v. Kendall,200 arguments that someone
else was testifying through a co-employee's "'lips'" and that the
"'colored boy'" was coached by a " 'battery of lawyers' "-20 were
unsupported in the record. The court held that these two argu-
ments considered together caused "irretrievable prejudice" that no
instruction could have removed.0 2

The issues in Howard v. Salmon 0
3 were whether the parties

had contracted not to probate a will and whether respondent had
voluntarily renounced the will. Although the will was never under
attack, respondent's attorney repeatedly argued that the jury
should uphold or support the will.' 0' There was, however, only one
objection to these repeated arguments. The trial court found in
favor of respondent and the court of civil appeals affirmed, holding
that there was no cumulative error. The supreme court held that
there should have been more objections made; however, because
there was persistent argument after an objection, the court found

198. Id. at 365.
199. Id. at 367-68. See also TEIA v. Jones, 361 S.W.2d 725 (Tex. Civ. App.-Waco

1962, writ ref'd n.r.e.), in which the plaintiff's attorney made the charge that the defendant
was lying and also that the testifying doctor was a fee-hungry witness. Id. at 726. There
were no objections to these statements. The court of civil appeals, as an alternative holding,
found these statements contributed to the decision of cumulative error. Id. at 728.

200. 376 S.W.2d 562 (Tex. 1964).
201. Id. at 565-66.
202. Id. at 566.
203. 359 S.W.2d 882 (TeL 1962).
204. Id. at 884-85.
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reversible error.2 0 5 Although there was no point of error on cumula-
tive error, the supreme court's holding was in the nature of cumu-
lative error.

In Eubank v. State,206 a condemnation case, the landowner
operated a concrete business on the condemned land that made a
profit from the highway construction which was the basis of the
condemnation. The State argued that the profit from this enter-
prise decreased the condemnee's damages as bearing on the value
of the land. The court ruled that this argument constituted error
and, in conjunction with the admission of certain testimony on
that point, it was further held to be cumulative error.20

The Texas Supreme Court decided in Southern Pacific Co. v.
Hubbard20 8 that assault on the character of the railroad's officials
and suggestions that the railroad intimidated or threatened to dis-
miss witnesses constituted cumulative error. In Southern Pacific
three justices dissented, stating that all such argument was curable
and that the particular argument involved had been invited.20 '

In Southwestern Greyhound Lines, Inc. v. Dickson,1 0 a dam-
age case, the plaintiff's attorney's reference to opposing counsel as
"cattle" was objected to and the objection was sustained. In addi-
tion, plaintiff's attorney stated that a surgeon testifying for defen-
dant had the same regard for a human being as the " 'rough and
ready'" fisherman had for "'cutting the guts out'" of a fish.""
The jurors laughed at this statement but the supreme court held
that this was error, although not reversible error. These arguments,
however, in conjunction with other arguments that were not fully
stated in the opinion, were held cumulatively to constitute revers-
ible error. The supreme court further ruled that the largely factual
character of the case and the closeness of the fact issues demon-
strated prejudice.2 2 The court, therefore, reversed both the trial

205. Id. at 886.
206. 330 S.W.2d 510 (Tex. Civ. App.-Waco 1959, writ ref'd n.r.e.).
207. Id. at 517.
208. 156 Tex. 525, 297 S.W.2d 120 (1956).
209. Id. at 534-42, 297 S.W.2d at 127-32. See also Walker, Harmless Error and Jury

Arguments, 22 TEx. B.J. 619, 658 (1959).
210. 228 S.W.2d 232 (Tex. Civ. App.-Austin 1950), rev'd, 149 Tex. 599, 236 S.W.2d

115 (1951). The supreme court specifically found cumulative error in the case. 149 Tex. at
608-09, 236 S.W.2d at 120.

211. 149 Tex. at 608, 236 S.W.2d at 120.
212. Id. at 609, 236 S.W.2d at 121.
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court and the court of civil appeals and remanded the case for a
new trial.2 13

In Twin City Fire Insurance Co. v. King,2 1
4 the comment,

"'Today's jurors are tomorrow's plaintiffs,' ,,2"5 was held to consti-
tute error. The trial court sustained an objection to the comment
and instructed the jury to disregard it. The court of civil appeals
held that this error was cured.'1 Plaintiff also argued about the
low income of plaintiff's husband and the disparity in the educa-
tion of the opposing attorneys. Although the court of civil appeals
found some of the incidents to be clearly improper and particularly
damaging when considered cumulatively, the court refused to find
that these errors caused the rendition of an improper judgment.
Defendant's point of error on cumulative error was overruled.

The plaintiff's attorney in TEIA v. Cooper218 argued: "'I have
never knowingly brought into anybody's courthouse a lawsuit I am
not absolutely sold on, heart, mind, body and soul.' ",2'9 An objec-
tion was made by defense counsel but was overruled by the trial
court. On appeal, this argument was held to be error, but not re-
versible error. Defendant also alleged that plaintiff's attorney ar-
gued outside the record on matters concerning injuries; the court,
however, held that these arguments were within the evidence.
There was no point of error on cumulative error but the court of
civil appeals considered the argument cumulatively. The court held
"with a great deal of hesitancy"" 0 that the argument as a whole
was not reversible."1

213. Id. See also TEIA v. Drayton, 173 S.W.2d 782 (Tex. Civ. App.-Amarillo 1943,
writ ref'd w.o.m.), in which plaintiff's attorney repeatedly criticized defendant's attorney
concerning introduction into evidence of an admissible twenty-year old conviction. This re-
peated criticism was held to constitute cumulative error. Id. at 789.

214. 510 S.W.2d 370 (Tex. Civ. App.-Houston [1st Dist.] 1974, writ ref'd n.r.e.).
215. Id. at 374.
216. Id.
217. Id.
218. 194 S.W.2d 819 (Tex. Civ. App.-El Paso 1946, writ ref'd n.r.e.).
219. Id. at 823.
220. Id. at 824.
221. Id. In several cases concerning the cumulative effect of individual errors, the ap-

pellate courts have simply decided that the error was invited or that there should have been
an objection when there was not. See Houston Lighting & Power Co. v. Fisher, 559 S.W.2d
682 (Tex. Civ. App.-Houston [14th Dist.] 1977, writ ref'd n.r.e.); M.F.M. Combination Saw
Mach. Co. v. State, 435 S.W.2d 901 (TeL Civ. App.-Fort Worth 1968, writ ref'd n.r.e.);
Wallace v. Liberty Mut. Ins. Co., 413 S.W.2d 787 (Tex. Civ. App.-Houston 1967, writ ref'd
n.r.e.); Angelina Cas. Co. v. Russell, 410 S.W.2d 852 (Tex. Civ. App.-Eastland 1967, writ
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V. JURY MISCONDUCT

It is not the purpose of this section to analyze everything that
might constitute jury misconduct.2 22 Many cases have discussed
jury misconduct as constituting cumulative error either as a series
of errors in jury misconduct or as jury misconduct in conjunction
with other aspects of the case. Important factors used by the
courts to determine whether jury misconduct is cumulative error
include the substance of the juror's statement, its timing, whether
it bears on one or more aspects of the case, repetition, and whether
the statement was promptly rebuked by another juror.

The first case to apply the doctrine of cumulative error to jury
misconduct was Sproles Motor Freight Lines, Inc. v. Long.225 In
Long the court stated:

It has been held by this court that where the record shows a
number of instances of improper argument, no one instance being
sufficient to call for a reversal, yet all the circumstances taken
together may do so. Misconduct of the jury ought to be governed
by the same rule. In this case, even if it could be said that the
mere mention by a member of the jury of any one of the things
found by the trial court would not call for a reversal of this judg-
ment, still we cannot say beyond a reasonable doubt that all the
acts of misconduct taken together did not improperly influence
the jury. 22'

In Lewis v. Yaggi,'2 a case involving an automobile accident,
the jury found that one driver was negligent, but that the other
driver either was not negligent or his negligence was not a proxi-
mate cause of the accident. The court of civil appeals considered
jury misconduct involving whether a settlement offer was discussed
between two veniremen that was not revealed in the voir dire but
was subsequently discussed in deliberations, comments on the re-
marriage of the widow, and discussions concerning whether a per-
centage of the award would be used for attorneys' fees. The evi-

ref'd n.r.e.); Houston Fire & Cas. Ins. Co. v. Ford, 241 S.W.2d 158 (Tex. Civ.
App.-Texarkana 1951, writ ref'd n.r.e.).

222. See Pope, Jury Misconduct and Harm, 12 BAYLOR L. Rlv. 355 (1960).
223. 140 Tex. 494, 168 S.W.2d 642 (1943).
224. Id. at 499, 168 S.W.2d at 644-45 (citation omitted). The supreme court was still

applying the old rule of "presumed harm," which was in effect at that time.
225. 584 S.W.2d 487 (Tex. Civ. App.-Tyler 1979, writ refd n.r.e.).
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dence at the hearing on the motion for new trial was conflicting as
to what was said and when it was said. Before the decision had
become unanimous, only two of the jurors had voted for the appel-
lant. On the cumulative error point, the court acknowledged the
cumulative error doctrine but stated that the rule "does not abro-
gate the requirement to prove probable injury, caused by the sev-
eral acts of misconduct."'2 The court, therefore, held that the acts
taken either individually or in combination did not affect the
verdict.2 2

Many other cases since Long have considered cumulative error
in jury misconduct. These cases have involved jurors interjecting
into the deliberations of the case personal experiences or special
knowledge, insurance, and attorneys' fees; and the taking of a
party's copy of the Charge of the Court into the jury room.

A. Personal Experiences or Special Knowledge

It is prohibited for jurors to espouse their special personal ex-
periences or knowledge to the other jurors during the deliberation
of a case. Frequently, jurors will interject special knowledge con-
cerning the land in condemnation cases or the damages in personal
injury cases, and information outside the record bearing on the lia-
bility of one of the parties.

In Chandler v. Bexar County,2" a condemnation case, the
foreman of the jury evidently knew of the commissioners' award.
The foreman argued to the other members of the jury that, as tax-
payers, they (the jurors) would foot the bill.2 29 On appeal, this ar-
gument was held to be misconduct. The foreman also argued that
the plaintiff would have access to the proposed highway and that
the plaintiff knew of the highway construction before he bought
his land and was trying "to make a killing. 23 0 The court of civil
appeals recounted the events preceding the verdict and held there
was reversible error. The court did not specifically cite cumulative
error but merely concluded that the combination of all the errors
resulted in the rendition of an improper verdict.23'

226. Id. at 496.
227. Id. at 497.
228. 258 S.W.2d 439 (Tex. Civ. App.-San Antonio 1953, writ ref'd n.r.e.).
229. Id. at 440.
230. Id.
231. Id. at 440-41.
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In Kendall v. Southwestern Public Service Co.,2 32 a condem-
bation case, a juror related personal experiences concerning the
land in question. The same juror stated that plaintiff had perjured
himself. The court of civil appeals, after examining the record as a
whole, found misconduct but refused to reverse the case either on
the basis of that misconduct or cumulative error.3

The appellant-railroad in Texas & Pacific Railway v. Mix2 3 4

alleged that the jury discussed five matters resulting in miscon-
duct: (1) that the railroad carried insurance; (2) that a percentage
of the award to the plaintiff would go to the attorney as a fee; (3)
that large sums were usually awarded in similar cases; (4) a juror's
demonstration of his artificial limb to the other jurors; and (5) that
the crew of the train which struck plaintiff was in a hurry.2 " The
court of civil appeals held: "In our opinion the first three grounds
of misconduct urged and established require a reversal of the judg-
ment. When their probable cumulative effect is considered there
can be no doubt that the judgment must be reversed. '232 The court
considered the case to be closely contested, thus giving additional
import to cumulative error.

In National Surety Corp. v. Moore,""7 a worker's compensa-
tion case, a juror related experiences he had had with a bad back.
Rebukes by other members of the jury went unheeded. The court
of civil appeals held that, if the prompt rebukes had been heeded,
the incident could have been harmless, but the continuous and

232. 336 S.W.2d 770 (Tex. Civ. App.-Amarillo 1960, no writ).
233. Id. at 775. In another condemnation case, Central Power & Light Co. v. Butler,

311 S.W.2d 871 (Tex. Civ. App.-San Antonio 1958, no writ), a juror related unfavorable
personal experiences with power companies. The juror recounted unfavorable experiences
with another power company, the value of his own land elsewhere, the value of another's
land, that the other power company was cutting down trees and putting it on a neighbor's
land, that ditches on the easements were causing the highway to flood, that power lines from
the easement would affect crop spraying, that this defendant power company refused to give
service to people who needed it, and finally that he did not like the way this power company
defendant operated. The court found that these remarks were not casual but were made in
answer to questions by other jurors to issues in this case. Furthermore, the court of civil
appeals held that all of these remarks constituted reversible error but it did not expressly
find cumulative error. Id. at 872.

234. 193 S.W.2d 542 (Tex. Civ. App.-El Paso 1946, no writ).
235. Id. at 546.
236. Id. at 547.
237. 386 S.W.2d 327 (Tex. Civ. App.-Dallas 1964, writ ref'd n.r.e.). See also Sims v.

McKnight, 420 S.W.2d 173 (Tex. Civ. App.-Houston [14th Dist.] 1967, writ ref'd n.r.e.).
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repetitious nature of the event constituted cumulative error.' "

Two jurors in Parris v. Jackson2 39 related personal experiences re-
garding pain and suffering. Unlike in Moore, there was no rebuke
from the other jurors. The court of civil appeals also found miscon-
duct in statements that the employer of the defendant had plenty
of money and that the plaintiff would have to pay attorneys' fees
from the award. The court held that the timing of the particular
statements was especially critical because they were made during
deliberation of the damage issue. Cumulative error was found as an
alternative holding.2 40

In Gonzalez v. Broussard, ' a damage case, the court of civil
appeals reversed the judgment because of the "combined effect of
several overt acts of misconduct which occurred during the deliber-
ations of the jury. ' '24 These "overt acts of misconduct" included
one juror telling the others of his personal experiences with a bro-
ken leg, and other jurors stating that they were familiar with the
scene of the accident, a playground at defendant's drive-in theater,
and that the area was dangerous." 8 Other acts of misconduct in-
cluded remarks that plaintiff needed to pay attorneys' fees from
the award, that because plaintiff was an employee of the defendant
he would probably lose his job for bringing suit and would, there-
fore, be entitled to damages to support his family, that the defen-
dant was protected by insurance, and that the case would be de-
cided by a higher authority anyway." 4 The court of civil appeals
rendered judgment on the merits, holding that plaintiff take noth-
ing because the defendant owed him no duty. "5

The court of civil appeals in Scoggins v. Curtiss & Taylor"6

238. 386 S.W.2d at 329.
239. 338 S.W.2d 280 (Tex. Civ. App.-Houston 1960, no writ).
240. Id. at 284. In Western Cottonoil Co. v. Arnold, 279 S.W.2d 374 (Tex. Civ.

App.-Eastland 1955, no writ), several jurors related their own experiences concerning the
foul smell from a pit involved in a nuisance action. There was only one admonition to cease
but the statements were constantly repeated. The court did not specifically find cumulative
error but reversed the case holding that all the statements considered together constituted
reversible error. Id. at 379.

241. 274 S.W.2d 737 (Tex. Civ. App.-San Antonio 1954, writ ref'd n.r.e.).
242. Id. at 738.
243. Id.
244. Id.
245. Id. at 739.
246. 219 S.W.2d 445 (Tex. Civ. App.-San Antonio 1948), rev'd, 148 Tex. 15, 219

S.W.2d 451 (1949).
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held that there was no jury misconduct and therefore no cumula-
tive error. The Texas Supreme Court reversed, however, finding
cumulative error. The jury misconduct involved one juror convey-
ing his knowledge of the scene of the accident to the other jurors,
remarking that the plaintiff was not poor and did not need money,
and commenting that defendant had insurance; and another juror
stating that he felt one of the plaintiff's witnesses was bribed and,
therefore, the jurors should not vote for the plaintiff.2' 7 The Texas
Supreme Court stated that the statements concerning "bribed
testimony" were the most serious and probably caused error. The
court added:

These three acts [other than the bribed testimony] of misconduct
are of such nature that they may have caused injury to plaintiffs.
It is probably true that no one of them, considered separately in
the light of the record as a whole, would require the granting of a
new trial. But in our opinion, when all of them are taken together
and considered with the misconduct first discussed, that about
"bribed testimony," it reasonably appears that injury to petition-
ers was probably caused by them and the petitioners did not have
the impartial trial by jury to which they were entitled.2 s"

Two jurors in Texas Electric Railway v. Wooten 24 viewed the
scene of the accident. When they reported back, the other jurors
questioned them concerning what they had seen. This misconduct
was considered reversible error in and of itself. There also was a
question concerning comments on attorneys' fees, which was not
considered reversible error by itself, but in conjunction with the
jury view, was considered cumulative error.160

In Lackey v. Moffett,25' a damage case, a juror recounted per-
sonal experience with a similar kind of personal injury, including a
broken ankle and amputation. Although the statement itself was
held to be brief and casual, the court of civil appeals found it to
constitute reversible error when considered with a discussion of at-
torneys' fees, insurance, and the wrong law applicable to the

247. 148 Tex. at 17-18, 219 S.W.2d at 453.
248. Id. at 19, 219 S.W.2d at 453.
249. 173 S.W.2d 463 (Tex. Civ. App.-Waco 1943, writ ref'd w.o.m.).
250. Id. at 469.
251. 172 S.W.2d 715 (Tex. Civ. App.-Fort Worth 1943, no writ).
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case. 52 The court did not hold specifically that cumulative error
existed; however, it stated that in light of the record as a whole, all
of these statements contributed to reversible error.2 53

In a damage case resulting from a gas explosion,2 54 a juror re-
lated that when he had a gas leak at home he did not notice it
before his wife did. The timing of this statement was held to be
critical. The jurors also discussed the government's payment of
plaintiff's medical bills, which was not in evidence and which was
discussed several times after admonitions; that the plaintiff had
sued the wrong party; and speculation on what a witness would
have said if he had been allowed to testify.2 5 Although the court
did not specifically find cumulative error, it stated: "Certainly this
conclusion [reversible error] must be reached when all the separate
acts of misconduct are combined." 5 6

In TEIA v. Phillips,257 a worker's compensation case, one juror
stated that plaintiff would have to take a reemployment physical.
This statement was unsupported by the evidence and was consid-
ered to be prejudicial.'" In addition to jury misconduct, plaintiff's
counsel had implied during argument that the worker's compensa-
tion carrier was in possession of facts other than those in evidence,
and that if the jury did not get all of the facts, it was because of
the objection made by the carrier's attorney. The court held: "We
might not reverse this case because of one of the above errors but
when the conduct of the jury is considered in connection with the
improper argument of counsel, we believe that such errors, when
taken together, compel the reversal of the judgment. 2 5 9

252. Id. at 721.
253. Id.
254. Gage v. Lone Star Gas Co., 278 S.W.2d 231 (Tex. Civ. App.-Austin 1958, writ

ref'd n.r.e.).
255. Id. at 235.
256. Id. at 236.
257. 255 S.W.2d 364 (Tex. Civ. App.-Eastland 1953, writ ref'd n.r.e.).
258. Id. at 367.
259. Id. at 367-68. See Sims v. McKnight, 420 S.W.2d 173 (Tex. Civ. App.-Houston

[14th Dist.] 1967, writ ref'd n.r.e.), a case involving a will contest, in which a juror recounted
personal experiences concerning a relative with an unsound mind. The court of civil appeals
held that there was no harm because there was an immediate rebuke by other jurors. Id. at
173-74. Appellant alleged other errors in jury misconduct. The court of civil appeals deter-
mined that the alleged conduct did not occur because the trial court had not made such a
finding. The court of civil appeals, although it recognized and stated the doctrine of cumula-
tive error, refused to find that cumulative error had occurred. Id. at 178.
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In Cargo Ships & Tankers, Inc. v. McDonald,2 6
0 a Jones Act'61

case, the appellant alleged errors in jury misconduct, sufficiency of
the evidence, and the overruling of its motion for instructed ver-
dict. Appellant complained that jurors recounted personal exper-
iences three or four times. Appellant also alleged that insurance
was discussed, that one juror made a model of the area in question,
and that another juror stated that the catwalk in issue should usu-
ally be bolted down.26' All of these statements or comments were
rebuked. The court of civil appeals held that there was no error in
light of the prompt rebukes and denied that their cumulative ef-
fect constituted reversible error.' 8

B. Insurance

References to insurance have also been the subject of cases in-
volving cumulative error in jury misconduct. Speculation or com-
ment by jurors as to the coverage of liability carriers is as prohib-
ited in jury deliberation as it is at any other point in the trial.

In Sproles Motor Freight Lines, Inc. v. Long,' insurance was
mentioned and there was no rebuke. The other errors alleged and
found included jury consideration of whether plaintiff could get
medical bills covered up to age twenty-one and whether attorneys'
fees would come from the recovery. The basis for reversal was cu-
mulative error.

In Eichelbarger v. Rankin,'26 a damage case, jurors discussed
the fact that the litigants appeared friendly toward each other,
thereby inferring that both were insured. One juror stated that the
United States Air Force required an airman to carry insurance in
order to drive a vehicle on a military reservation.2" The court of
civil appeals held that a rebuke was not necessary in the latter in-
stance because the error was incurable since it had a tendency to
enhance damages.' 7 The jurors also discussed awarding to the
plaintiff compensation for the loss of the use of his car, which was
not in issue. These repeated discussions constituted reversible

260. 435 S.W.2d 866 (Tex. Civ. App.-Beaumont 1968, writ ref'd n.r.e.).
261. 46 U.S.C. § 688 (1976).
262. 435 S.W.2d at 874-75.
263. Id. at 875.
264. 140 Tex. 494, 168 S.W.2d 642 (1943).
265. 278 S.W.2d 278 (Tex. Civ. App.-San Antonio 1955, writ ref'd n.r.e.).
266. Id. at 280.
267. Id.
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error.2 68

C. Attorneys' Fees

The issue of attorneys' fees is also one that occurs frequently
in regard to jury misconduct. Because jurors tend to speculate on
the amount the plaintiff will have to pay his attorney, they some-
times decide to increase the award to compensate for this
payment.

In Texas & Pacific Railway v. Mix,21e a comment concerning
the percentage that the attorney would receive as a fee, in conjunc-
tion with the mention of large sums awarded in other cases, was
considered to be reversible error. These arguments, in combination
with the sharing of personal experiences regarding artificial limbs,
were sufficient for an alternative holding of cumulative error.2 7

In Central Power & Light Co. v. Freeman,271 a condemnation
case, the jury's discussion about awarding a larger verdict so that
attorneys' fees would be "taken care of" was considered to be re-
versible error. 2  There was additional discussion by the jury that
big corporations such as the power company could "charge off"
such awards . 7 Although the court did not specifically cite cumula-
tive error, it held, from the record as a whole, that the repetition of
errors caused the rendition of an improper verdict.274

The discussion of attorneys' fees in Warnack v. Connerl' was
not distinctly set out in the opinion and was not considered a seri-
ous aspect of jury misconduct. The court of civil appeals held that

268. Id. See also Cargo Ships & Tankers, Inc. v. McDonald, 435 S.W.2d 866 (Tex. Civ.
App.-Beaumont 1968, writ ref'd n.r.e.), in which insurance was mentioned once or twice,
but the error was cured because it was rebuked each time. But see Gonzalez v. Broussard,
274 S.W.2d 737 (Tex. Civ. App.-San Antonio 1954, writ ref'd n.r.e.), in which the mention
of insurance was promptly rebuked but the court of civil appeals found the admonition to
be insufficient, and cumulative error was found as an alternative holding.

269. 193 S.W.2d 542 (Tex. Civ. App.-El Paso 1946, no writ).
270. Id. at 547. See also Parris v. Jackson, 338 S.W.2d 280 (Tex. Civ. App.-Houston

1960, no writ). In this damage case, the extent of the discussion of attorneys' fees was in
dispute and there was no rebuke by other jurors. In conjunction with other errors, this dis-
cussion was sufficient for an alternative holding of cumulative error. See notes 239-40 supra,
and accompanying text.

271. 431 S.W.2d 897 (Tex. Civ. App.-Corpus Christi 1968, writ ref'd n.r.e.).
272. Id. at 899. The court ruled that this result was mandated by White Cabs v.

Moore, 146 Tex. 101, 203 S.W.2d 200 (1947).
273. 431 S.W.2d at 899.
274. Id. at 899-900.
275. 74 S.W.2d 719 (Tex. Civ. App.-El Paso 1934, no writ).
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the discussion would have been harmless except for a statement by
one juror that because the damage issue had been answered the
other issues were immaterial.'7 Without mentioning cumulative
error per se, the court reversed the case on the basis of the com-
bined effect of all the errors.2 77

In Texas Electric Railway v. Wooten,2 7' the jury discussed the
fact that the plaintiff might have to pay attorneys' fees out of his
judgment. The court ruled that this discussion alone would not
constitute reversible error. However, two jurors visited the scene of
the accident and discussed their visit with the other jurors. This
was held to be reversible error, and in the alternative, the court
found cumulative error.2 7 '

D. Taking a Copy of a Party's Charge of the Court into the
Jury Room

In Sidran v. Western Textile Products Co.,280 the appellee's
copy of the Charge of the Court was inadvertently taken into the
jury room. The copy contained the answers that the appellee had
penciled in, and several jurors indicated that they had looked at
it.2

8
1 The court of civil appeals held that this was harmful. The

court also ruled that there was reversible error because one juror
recounted personal experiences concerning a gas leak and another
juror stated that the plaintiff would recover regardless of how the
liability issues were answered. The court alternatively held that
these arguments constituted cumulative error.28 2

E. Miscellaneous

In General Accident Fire & Life Assurance Co. v. Coffman,2 8

a worker's compensation case, a juror failed to disclose his back

276. Id. at 720.
277. Id.
278. 173 S.W.2d 463 (Tex. Civ. App.-Waco 1973, writ ref'd w.o.m.).
279. Id. at 469-70.
280. 258 S.W.2d 830 (Tex. Civ. App.-Dallas), rev'd on other grounds, 153 Tex. 21,

262 S.W.2d 942 (1953). But see City of Houston v. Simon, 580 S.W.2d 667 (Tex. Civ.
App.-Houston [14th Dist.] 1979, no writ). In Simon, the Charge of the Court had few notes
on it and none of the desired answers written in. Although it was held to be misconduct, it
was not held to be reversible error.

281. 258 S.W.2d at 834.
282. Id.
283. 326 S.W.2d 287 (Tex. Civ. App.-Waco 1959, writ ref'd n.r.e.).
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problem to the attorneys in the case. The court found this nondis-
closure to be reversible error. Alternatively, unspecified errors in
jury argument, an error in instructing the jury when it returned a
verdict with conflicting issues, and excluding evidence of the wife's
earnings and of another worker's compensation award on the issue
of hardship were held to constitute cumulative error.'"

In Lee v. Galbreath28s one of the jurors allegedly stated that
plaintiff was not married to the person presented to the court as
his wife. After examining the record, however, the court found that
this statement had not been made. 6 Other misconduct alleged in-
cluded a juror's claim that the defendant was insolvent, another
juror's statement that plaintiff was going to get compensation from
the city, and the foreman's refusal to allow the jurors to change
their vote on the issues before they went back into the court-
room.2 87 The court of civil appeals held these errors to constitute
cumulative error.

A witness in Industrial Fabricating Co. v. Christopher'" gave
a juror a cigar. The same witness, after being instructed by the
trial court to refrain from communicating with the jurors, talked
with the jurors after he had been excused from the case. This was
held to be an impropriety; however, because the impropriety was
not definitely established, the court found it was not distinctly
prejudicial. The court refused to find any error in the case."

In Sendejar v. Alice Physicians & Surgeons Hospital, Inc.,'"
the court held that discussions by the jurors that similar types of
cases caused insurance rates to go up, and that if hospitals and
doctors were sued by everyone there would be no hospitals or doc-
tors when needed, did not cause reversible error' 1 The court
found that the statements had been made after the negligence is-
sues as to the doctor and hospital had been answered. The court
held that the errors, neither individually nor collectively, caused
the rendition of an improper verdict. 9 2

284. Id. at 293.
285. 234 S.W.2d 91 (Tex. Civ. App.-El Paso 1950, no writ).
286. Id. at 95.
287. Id. at 93.
288. 220 S.W.2d 281 (Tex. Civ. App.-Galveston 1949, writ ref'd n.r.e.).
289. Id. at 286.
290. 555 S.W.2d 879 (Tex. Civ. App.-Tyler 1977, writ ref'd n.r.e.).
291. Id. at 887-88.
292. Id. at 889.
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VI. EVIDENTIARY MATTERS

In addition to jury argument and jury misconduct, many cases
have discussed error in the presentation of evidence as constituting
cumulative error. Typically the errors include the admissibility of
testimony or evidence, as well as comments by the attorney in the
presentation of the evidence.

In Rathburn v. Miller,"' a damage case arising out of the al-
leged faulty construction of a cold storage and refrigeration plant,
the trial judge remarked during the cross-examination of a witness,
"I am satisfied that you could not lead this witness."2 94 Appellant's
attorney objected to the remark and the trial judge instructed the
jury to disregard the statement. Appellant further complained of
the admission of certain evidence on market value. The court of
civil appeals held:

As to the other evidence indicated above and complained of by
appellant some of his objections in each instance were well taken
and the same should have been excluded. Each of the matters
complained of in that respect, and the remark of the court consid-
ered separately and alone, would probably be regarded as harm-
less error, but, considered as a whole, and the sharply conflicting
evidence upon the controlling issues in the case, presents a situa-
tion such that, in our opinion, the error should not be treated as
harmless.2"

In a railroad crossing case,'" the trial court refused to allow
testimony concerning the existence of a lighted crossing one block
away from the crossing where the accident occurred. The plaintiff's
attorney referred to the inadmissible evidence during jury argu-
ment. Because there were objections and instructions by the trial
court to disregard those comments, the repetitiveness of the argu-
ment did not constitute cumulative error."7

In Whitsett v. Whitsett,2"' a suit for divorce and cancellation
of a written trust instrument, an attorney attempted to prove the

293. 266 S.W. 818 (Tex. Civ. App.-El Paso 1924, no writ).
294. Id. at 820.
295. Id. at 821.
296. Missouri-Kansas-Texas Ry. v. Hamilton, 314 S.W.2d 114 (Tex. Civ. App.-Dallas

1958, writ ref'd n.r.e.).
297. Id. at 120.
298. 201 S.W.2d 114 (Tex. Civ. App.-Fort Worth 1947, writ ref'd n.r.e.).
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wages of the daughter, an irrelevant issue, and thus the court
found prejudice 2"9 The attorney also solicited hearsay statements
over objections and then withdrew his question. The court held
that these errors, in connection with others, caused reversible er-
ror.s s There was no specific language on cumulative error, but the
court stated that the continuation of the errors caused the rendi-
tion of an improper verdict.

In Allen v. Reidel,301 the trial court excluded evidence of mari-
tal problems, which the appellate court thought had a bearing on
the damage issue in the case. The trial court also wrongfully al-
lowed hearsay testimony. The court of appeals ruled that both ar-
guments constituted reversible error, and alternatively found cu-
mulative error.30 2

The condemnor's attorney in Scott v. McLennan Countys

asked the condemnee whether he had been convicted of a felony.
This question was held to be prejudicial but not reversible error.
The trial court allowed the introduction of certain deeds over the
condemnee's objection. The court of civil appeals stated: "We do
not mean to hold that the errors pointed out, standing alone, are
insufficient to reverse this cause. We are holding that the cumula-
tive effect of all the errors, under all the facts and surrounding
circumstances, does constitute reversible error.''s3*

In Schafer v. Stevens,30 5 the trial court prevented appellants
from cross-examining on a certain subject but allowed the appellee
to ask questions on the same subject. The appellant claimed that
this had the effect of commenting on the credibility of the appel-
lant. 06 The court of civil appeals denied that this was a comment
on appellant's credibility or that the trial court had inferred that
the appellant was suborning perjury. Because none of the alleged
errors separately constituted error, the appellate court held that

299. Id. at 120.
300. Id. For other errors in this case, see notes 162-64 supra, and accompanying text.
301. 425 S.W.2d 665 (Tex. Civ. App.-Eastland 1968, no writ).
302. Id. at 678.
303. 306 S.W.2d 943 (Tex. Civ. App.-Waco 1957, writ ref'd n.r.e.).
304. Id. at 948. See State v. Booth, 401 S.W.2d 93 (Tex. Civ. App.-El Paso 1966, no

writ), another condemnation case in which the landowner's testimony of damages to the
remainder interest should have been stricken and not considered. The court of civil appeals
further found the evidence to be insufficient on diminution of value. Cumulative error was
found as an alternative holding. Id. at 98.

305. 352 S.W.2d 471 (Tex. Civ. App.-Dallas 1961, no writ).
306. Id. at 483.
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there could be no cumulative error.307

There are several other cases involving the admission of evi-
dence which, when considered in conjunction with other issues in
the case, either contributed to or caused cumulative error. 08 There
are also cases of this type in which the court held that cumulative
error did not exist.8 0'

VII. ACCUMULATION OF CASES

Set out below are various categories involving cumulative error
and cases holding for the referenced proposition:

(1) cases utilizing cumulative error as the sole reason for
reversal; 10

307. Id. at 486.
308. See Fortenberry v. Fortenberry, 582 S.W.2d 188 (Tex. Civ. App.-Beaumont

1979, writ ref'd n.r.e.); Mapco, Inc. v. Holt, 476 S.W.2d 64 (Tex. Civ. App.-Amarillo 1971,
writ ref'd n.r.e.); TEIA v. Dilleshaw, 373 S.W.2d 856 (Tex. Civ. App.-Houston 1963, writ
ref'd n.r.e.); General Accident Fire & Life Asaurance Co. v. Coffman, 326 S.W.2d 287 (Tex.
Civ. App.-Waco 1959, writ ref'd n.r.e.); Sherwood v. Murray, 233 S.W.2d 879 (Tex. Civ.
App.-El Paso 1950, no writ).

309. See Sendejer v. Alice Physicians & Surgeons Hosp., 555 S.W.2d 879 (Tex. Civ.
App.-Tyler 1977, writ ref'd n.r.e.); Liberty Mut. Ins. Co. v. Rodriguez, 537 S.W.2d 522
(Tex. Civ. App.-San Antonio 1976, no writ); Twin City Fire Ins. Co. v. Gibson, 488 S.W.2d
565 (Tex. Civ. App.-Amarillo 1972, writ ref'd n.r.e.); Cook v. Wofford, 458 S.W.2d 691
(Tex. Civ. App.-Dallas), writ ref'd n.r.e. per curiam, 458 S.W.2d 653 (Tex. 1970); Trinity
River Auth. v. Harris, 439 S.W.2d 670 (TeL Civ. App.-Beaumont 1969, no writ); Gonzalez
v. TEIA, 419 S.W.2d 203 (TeL Civ. App.-Austin 1967, no writ); Angelina Cas. Co. v. Rus-
sell, 410 S.W.2d 852 (Tex. Civ. App.-Eastland 1967, writ ref'd n.r.e.); State v. Hilton, 405
S.W.2d 715 (Tex. Civ. App.-Waco 1966), rev'd, 412 S.W.2d 41 (Tex. 1967); Boggus v.
Miller, 388 S.W.2d 240 (Tex. Civ. App.-Fort Worth 1965, writ ref'd n.r.e.); Louisiana &
Ark. Ry. v. Mullins, 326 S.W.2d 263 (Tex. Civ. App.-Texarkana 1959, writ ref'd n.r.e.).

310. See Smerke v. Office Equip. Co., 138 Tex. 236, 158 S.W.2d 302 (1941); Hem-
menway v. Skibo, 498 S.W.2d 9 (Tex. Civ. App.--Beaumont 1973, writ ref'd n.r.e.); Mapco,
Inc. v. Holt, 476 S.W.2d 70 (Tex. Civ. App.-Amarillo 1971, writ refd n.r.e.); Mapco, Inc. v.
Jenkins, 476 S.W.2d 55 (Tex. Civ. App.-Amarillo 1971, writ ref'd n.r.e.); Mapco, Inc. v.
Farrington, 476 S.W.2d 50 (Tex. Civ. App.-Amarillo 1971, writ ref'd n.r.e.); Magaline v.
Harrison Truck Lines, Inc., 446 S.W.2d 920 (Tex. Civ. App.-Houston [14th Dist.] 1969,
writ ref'd n.r.e.); Ferguson v. Fountain, 437 S.W.2d 323 (Tex. Civ. App.-Amarillo 1968),
rev'd, 441 S.W.2d 506 (Tex. 1969); Central Power & Light Co. v. Freeman, 431 S.W.2d 897
(Tex. Civ. App.-Corpus Christi 1968, writ ref'd n.r.e.); National Sur. Corp. v. Moore, 386
S.W.2d 327 (Tex. Civ. App.-Dallas 1964, writ ref'd n.r.e.); Howard v. Salmon, 359 S.W.2d
120 (Tex. Civ. App.-Fort Worth 1961), rev'd, 359 S.W.2d 882 (Tex. 1962); Scott v. McLen-
nen County, 306 S.W.2d 943 (Tex. Civ. App.-Waco 1957, writ ref'd n.r.e.); Plains Cremery,
Inc. v. Denny, 277 S.W.2d 755 (Tex. Civ. App.-Amarillo 1954, writ ref'd n.r.e.); United
States Fidelity & Guar. Co. v. Lewis, 266 S.W.2d 194 (Tex. Civ. App.-Texarkana 1954, writ
ref'd n.r.e.); TEIA v. Phillips, 255 S.W.2d 364 (Tex. Civ. App.-Eastland 1953, writ refd
n.r.e.); Lee v. Galbreath, 234 S.W.2d 91 (Tex. Civ. App.-El Paso 1950, no writ); Sherwood
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(2) cases that, although not specifically stating the doctrine of
cumulative error, were reversed on the basis of repeated errors that
caused sufficient harm for reversal;s"

(3) cases that held there was cumulative error as an alternative
holding;"'5

(4) cases in which the appellant presented a point on cumula-
tive error but the appellate court found no cumulative error; al

v. Murray, 233 S.W.2d 879 (Tex. Civ. App.-El Paso 1950, no writ); Associated Employers
Lloyds v. Landin, 205 S.W.2d 662 (Tex. Civ. App.-Eastland 1947, writ ref'd n.r.e.); Texas
& Pac. Ry. v. Mix, 193 S.W.2d 542 (Tex. Civ. App.-El Paso 1946, no writ); TEIA v. Dray-
ton, 173 S.W.2d 782 (Tex. Civ. App.-Amarillo 1943, writ ref'd w.o.m.); Lackey v. Moffett,
172 S.W.2d 715 (Tex. Civ. App.-Fort Worth 1943, no writ); Warnack v. Conner, 74 S.W.2d
719 (Tex. Civ. App.-El Paso 1934, no writ); Rathburn v. Miller, 266 S.W. 818 (Tex. Civ.
App.-El Paso 1924, no writ).

311. See Central Power & Light Co. v. Butler, 311 S.W.2d 871, 871-72 (Tex. Civ.
App.-San Antonio 1958, no writ); May v. Hovenkamp, 293 S.W.2d 496 (Tex. Civ.
App.-Fort Worth 1956, no writ); Western Cottonoil v. Arnold, 279 S.W.2d 374 (Tex. Civ.
App.-Eastland 1955, no writ); Eichelbarger v. Rankin, 278 S.W.2d 278 (Tex. Civ.
App.-San Antonio 1955, writ refd n.r.e.); Chandler v. Bexar County, 258 S.W.2d 439 (Tex.
Civ. App.-San Antonio 1953, writ ref'd n.r.e.).

312. See Sproles Motor Freight Lines, Inc. v. Long, 140 Tex. 494, 168 S.W.2d 642
(1943); TEIA v. Hacker, 448 S.W.2d 234, 242 (Tex. Civ. App.-Fort Worth 1969, writ ref'd
n.r.e.); Sanders v. St. Paul Fire & Marine Ins. Co., 429 S.W.2d 516, 525-26 (Tex. Civ.
App.-Texarkana 1968, writ ref'd n.r.e.); Allen v. Riedel, 425 S.W.2d 665, 678 (Tex. Civ.
App.-Eastland 1968, no writ); Montgomery Ward & Co. v. Brewer, 416 S.W.2d 837, 847-48
(Tex. Civ. App.-Waco 1967, writ ref'd n.r.e.); State v. Booth, 401 S.W.2d 93, 98 (Tex. Civ.
App.-El Paso 1966, no writ); State v. Jauernig, 395 S.W.2d 923 (Tex. Civ. App.-San
Antonio 1965, writ ref'd n.r.e.); Claybrook v. Acreman, 373 S.W.2d 287 (Tex. Civ.
App.-Beaumont 1963, writ ref'd n.r.e.); TEIA v. Jones, 361 S.W.2d 725 (Tex. Civ.
App.-Waco 1962, writ ref'd n.r.e.); Parris v. Jackson, 338 S.W.2d 280 (Tex. Civ.
App.-Houston 1960, no writ); Eubank v. State, 330 S.W.2d 510 (Tex. Civ. App.-Waco
1959, writ ref'd n.r.e.); General Accident Fire & Life Assurance Corp. v. Coffman, 326
S.W.2d 287 (Tex. Civ. App.-Waco 1959, writ refid n.r.e.); Gage v. Lone Star Gas Co., 278
S.W.2d 231 (Tex. Civ. App.-Austin 1955, writ ref'd n.r.e.); Gonzalez v. Broussard, 274
S.W.2d 737 (Tex. Civ. App.-San Antonio 1954, writ ref'd n.r.e.); Rosenfield v. White, 267
S.W.2d 596 (Tex. Civ. App.-Dallas 1954, writ ref'd n.r.e.); Whitsett v. Whitsett, 201 S.W.2d
114 (Tex. Civ. App.-Fort Worth 1947, writ ref'd n.r.e.); Texas Elec. Ry. v. Wooten, 173
S.W.2d 463 (Tex. Civ. App.-Waco 1943, writ ref'd w.o.m.).

313. See Houston Lighting & Power Co. v. Fisher, 559 S.W.2d 682, 685 (Tex. Civ.
App.-Houston [14th Dist.] 1977, writ ref'd n.r.e.); Sendejar v. Alice Physicians & Surgeons
Hosp., Inc., 555 S.W.2d 879, 889 (Tex. Civ. App.-Tyler 1977, writ ref'd n.r.e.); Liberty Mut.
Ins. Co. v. Rodriguez, 537 S.W.2d 522, 524 (Tex. Civ. App.-E1 Paso 1976, no writ); Little v.
Alto Indep. School Dist., 513 S.W.2d 886, 892 (Tex. Civ. App.-Tyler 1974, writ dism'd);
Twin City Fire Ins. Co. v. King, 510 S.W.2d 370, 374 (Tex. Civ. App.-Houston [1st Dist.]
1974, writ ref'd n.r.e.); J. Weingarten, Inc. v. Hochman, 487 S.W.2d 159 (Tex. Civ.
App.-Houston [1st Dist.] 1972, writ ref'd n.r.e.); Utica Mut. Ins. Co. v. Jacobs, 483 S.W.2d
500, 503 (Tex. Civ. App.-Houston [14th Dist.] 1972, no writ); Parker v. Kangerga, 482
S.W.2d 43, 50 (Tex. Civ. App.-Tyler 1972, writ ref'd n.r.e.); McDonough Bros., Inc. v.
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and,
(5) cases in which the appellant presented no point of error on

cumulative error but in which the court discussed, but failed to
find, cumulative error.a14

VIII. CONCLUSION

To attempt to define and categorize allegations of error as to
whether they constitute error at all or, ultimately, a composite
known as cumulative error, would be much like trying to identify
and describe snowflakes. It would take many, many more pages
and man-hours than it would be worth since the area of substan-
tive law continues to change; thereby expanding and contracting
that which constitutes error.

Lewis, 464 S.W.2d 457, 467 (Tex. Civ. App-San Antonio 1971, writ refd n.r.e.); Cook v.
Wofford, 458 S.W.2d 691, 695 (Tex. Civ. App.-Dallas), writ ref'd n.r.e. per curiam, 458
S.W.2d 653 (Tex. 1970); Kollmorgan v. Scott, 447 S.W.2d 236, 238 (Tex. Civ.
App.-Houston [14th Dist.] 1969, no writ); Trinity River Auth. v. Harris, 439 S.W.2d 670,
674 (Tex. Civ. App.-Beaumont 1969, no writ); M.F.M. Combination Saw Mach. Co. v.
State, 435 S.W.2d 901, 907-08 (Tex. Civ. App.-Fort Worth 1968, writ ref'd n.r.e.); Cargo
Ships & Tankers, Inc. v. McDonald, 435 S.W.2d 866, 875 (Tex. Civ. App.-Beaumont 1968,
writ ref'd n.r.e.); Sims v. McKnight, 420 S.W.2d 173, 178 (Tex. Civ. App.-Houston [14th
Dist.] 1967, writ ref'd n.r.e.); Angelina Cas. Co. v. Russell, 410 S.W.2d 852, 855 (Tex. Civ.
App.-Estland 1967, writ ref'd n.r.e.); Delhi Pipeline Co. v. Lewis, 408 S.W.2d 295 (Tex.
Civ. App.-Corpus Christi 1966, no writ); State v. Hilton, 405 S.W.2d 715 (Tex. Civ.
App.-Waco 1966), rev'd, 412 S.W.2d 41 (Tex. 1967); Boggus v. Miller, 388 S.W.2d 240

(Tex. Civ. App.-Fort Worth 1965, writ ref'd n.r.e.); Brown v. Poff, 387 S.W.2d 101 (Tex.
Civ. App.-El Paso), writ ref'd n.r.e. per curiam, 392 S.W.2d 113 (Tex. 1965); Pelphrey v.
Diver, 348 S.W.2d 453 (Tex. Civ. App.-Austin 1961, writ ref'd n.r.e.); State v. Sides, 348
S.W.2d 446 (Tex. Civ. App.-Dallas 1961, writ ref'd n.r.e.); Texas Gen. Indem. Co. v. Bled-
soe, 344 S.W.2d 527 (Tex. Civ. App.-San Antonio 1961, writ ref'd n.r.e.); Higginbotham v.
O'Keeffe, 340 S.W.2d 350 (Tex. Civ. App.-Amarillo 1960, writ ref'd n.r.e.); Traders & Gen.
Ins. Co. v. Derrett, 340 S.W.2d 305 (Tex. Civ. App.-Beaumont 1960, writ refd n.r.e.); State
v. Childress, 331 S.W.2d 230 (Tex. Civ. App.-Eastland 1959, writ ref'd n.r.e.); TEIA v.
Hadley, 289 S.W.2d 809 (Tex. Civ. App.-San Antonio 1956, no writ); Jaques v. Ellis, 219
S.W.2d 104 (Tex. Civ. App.-Dallas 1949, no writ); Alpine Tel. Corp. v. McCall, 195 S.W.2d
585 (Tex. Civ. App.-El Paso 1946, writ refd n.r.e.).

314. See King v. Federal Underwriters Exch., 144 Tex. 531, 191 S.W.2d 855 (1946);
Twin City Fire Ins. Co. v. Gibson, 488 S.W.2d 565 (Tex. Civ. App.-Amarillo 1972, writ
ref'd n.r.e.); Home Ins. Co. v. Greene, 443 S.W.2d 326 (Tex. Civ. App.-Texarkana 1969),
aff'd, 453 S.W.2d 470 (Tax. 1970); Gonzalez v. TEIA, 419 S.W.2d 203 (Tex. Civ.
App.-Austin 1967, no writ); Wallace v. Liberty Mut. Ins. Co., 413 S.W.2d 787 (Tex. Civ.

App.-Houston 1967, writ ref'd n.r.e.); Louisiana & Ark. Ry. v. Mullins, 326 S.W.2d 263
(Tex. Civ. App.-Texarkana 1959, writ ref'd n.r.e.); Houston Fire & Cas. Ins. Co. v. Ford,
241 S.W.2d 158 (Tex. Civ. App.-Texarkana 1951, writ refd n.r.e.); Kimball v. Noel, 228
S.W.2d 980 (Tex. Civ. App.-Dallas 1950, writ ref'd n.r.e.); TEIA v. Cooper, 194 S.W.2d 819
(Tex. Civ. App.-El Paso 1946, writ ref'd n.r.e.).



CUMULATIVE ERROR

An appealing party must bring forward an assignment on cu-
mulative error in his motion for new trial and a point of error on
cumulative error in his brief to be assured of a review. Appellate
courts have historically considered on their own whether cumula-
tive error exists and are required to do so in cases involving errors
alleged in jury argument and jury misconduct.

Although this doctrine is frequently used as an alternative
holding, it can be the source of reversible error in and of itself. The
multiplicity of error is more often the ground for reversal. The
quality of error is also a strong consideration, but in cases in which
one or two errors are reversible per se, cumulative error is used as
an alternative holding.

Cumulative error is analyzed in a two-step approach. The al-
leged error is first analyzed to determine whether it constitutes re-
versible error. If it does, then the case is reversed for that reason.
Otherwise, the errors are considered as a whole in light of the en-
tire record to determine whether, cumulatively, they caused or
would probably cause the rendition of an improper verdict. If so,
the case is reversed on the doctrine of cumulative error.

Cumulative error is still a viable concept in the law today.
While the trial of a case can never be perfect, and while a party
litigant is not entitled to a perfect trial, cumulative error nonethe-
less protects against the spectre of an accumulation of errors being
held as "harmless error." The concept will continue to be difficult
to define because it depends upon the evaluation that an appellate
court gleans from the cold record.
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