
ANTITRUST
The purpose of the antitrust laws is to preserve and promote

the public interest in competition by ensuring the existence of an
open and free market.' Competition, according to antitrust ratio-
nale, operates to keep private markets working in ways that
achieve several socially important goals: it encourages efficient re-
source allocations, stimulates the use of efficient methods of pro-
duction and distribution, and promotes progressive technology and
high productivity.' Among the non-economic justifications for a
policy favoring competition are dispersal of private power and fa-
cilitation of the widest possible degree of economic opportunity.'

During the current survey period, the Fifth Circuit rendered
thirteen decisions in the federal antitrust area necessitating the ap-
plication of the Sherman Act,4 the Clayton Act,5 and the Robin-
son-Patman Act. These decisions examined the jurisdictional re-
quirements of the federal antitrust statutes, the appropriateness of
applying a "rule of reason" instead of a "per se" analysis to alleged
violations of section 1 of the Sherman Act, and the substantive ele-
ments necessary to establish a violation of section 2 of the Sher-
man Act 7 and section 2(a) of the Robinson-Patman Act. Addition-
ally, the Fifth Circuit considered whether regulated industries and
insurance companies were exempt from the application of the anti-
trust laws. Finally, the court reviewed the requirements for private
enforcement of the federal antitrust statutes. Each of the reported
decisions will be reviewed under the appropriate heading within
one or more topics.

I. JURISDICTIONAL REACH OF THE ANTITRUST STATUTES

In enacting the Sherman Act, there can be little doubt that

1. L. SULLIVAN, HANDBOOK OF THE LAw OF ANTITRUST § 5, at 20-21 (1977).
2. Id. at 20.
3. Id.
4. 15 U.S.C. §§ 1-7 (1976).
5. Id. §§ 12-27.
6. Id. §13.
7. The substantive elements necessary to find an illegal monopolization in violation of

§ 2 of the Sherman Act will be considered under the regulated industry topic.
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Congress intended to exercise its power to the fullest extent under
the commerce clause.8 Under the current interpretation of the
commerce clause, the scope of congressional power is expansive.
When national interests are at stake, seemingly local and wholly
intrastate activities have been adjudged to fall within the sweep of
the commerce power. Recent decisions by the Supreme Court con-
firm that the jurisdictional reach of the Sherman Act is coextensive
with the broad-ranging power of Congress under the commerce
clause. 10 Thus, any challenge to subject matter jurisdiction in a
Sherman Act case is necessarily resolved by answering the follow-
ing question: Can Congress prohibit the challenged conduct under
the commerce clause?"1

There are two jurisdictional tests which have evolved under
the Sherman Act relating to the power of Congress under the com-
merce clause.1 2 Activity is reachable by the Sherman Act if it oc-
curs "in" or "in the flow of" interstate commerce or if it substan-
tially affects interstate commerce." Under the "flow" theory, an
activity is subject to the Sherman Act regardless of the local char-
acter or quantitative effect of the activity if the activity occurs "in"
or "in the flow of" interstate commerce.14 Under the "effects" the-
ory of jurisdiction, an activity is subject to the Sherman Act only if
it "substantially and adversely affects interstate commerce."'1

Thus, only those commercial activities "which are local in the
double sense that they are neither within nor have any significant

8. Mandeville Island Farms, Inc. v. American Crystal Sugar Co., 334 U.S. 219 (1948);
United States v. Frankfort Distilleries, Inc., 324 U.S. 293 (1945); Apex Hosiery Co. v.
Leader, 310 U.S. 469 (1940).

9. See Perez v. United States, 402 U.S. 146 (1971) (local loan sharking subject to fed-
eral criminal sanctions); Katzenbach v. McClung, 379 U.S. 294 (1964) (local restaurant sub-
ject to federal control because it purchased $70,000 of meat from a local supplier who, in
turn, purchased it from outside the state).

10. See Hospital Bldg. Co. v. Trustees of Rex Hosp., 425 U.S. 738 (1976); Goldfarb v.
Virginia State Bar, 421 U.S. 773 (1975); Burke v. Ford, 389 U.S. 320 (1967).

11. Rasmussen v. American Dairy Ass'n, 472 F.2d 517 (9th Cir. 1972), cert. denied, 412
U.S. 950 (1973).

12. L. SULLIVAN, supra note 1, § 233, at 709. See Burke v. Ford, 389 U.S. 320, 321
(1967). This jurisdictional theory is referred to as the "flow" theory.

13. Hospital Bldg. Co. v. Trustees of Rex Hosp., 425 U.S. 738, 743-44 (1976); Mande-
ville Island Farms, Inc. v. American Crystal Sugar Co., 334 U.S. 219, 234 (1948). This juris-
dictional theory is referred to as the "effect" theory.

14. L. SULLIVAN, supra note 1, § 233, at 709-10.
15. Hospital Bldg. Co. v. Trustees of Rex Hosp., 425 U.S. 738, 743 (1976).
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effect on the flow of interstate commerce"" are beyond the pro-
scriptions of the Sherman Act.

In Chatham Condominium Associations v. Century Village,
Inc., ' 7 the Fifth Circuit examined whether the district court had
subject matter jurisdiction under the Sherman Act over an anti-
trust claim alleging an illegal tie-in between the sale of a condo-
minium unit and the purchase of a recreational facilities lease."8

The Fifth Circuit concluded that the alleged tying arrangement
had a substantial impact on interstate commerce; accordingly, the
court limited its discussion to the "effects" theory of jurisdiction. '9

In arriving at this conclusion, the Fifth Circuit expressly rejected
the district court's holding that the jurisdictional test under the
"effects" theory is more restrictive than the substantive reach of
the Act.20

To prove an effect on interstate commerce sufficient to sup-
port jurisdiction, the plaintiffs relied heavily on the fact that the
alleged tying arrangement involved a "not insubstantial" amount
of interstate commerce, which is also one of the four substantive
elements of an illegal tying arrangement.2' The district court held
that the plaintiffs' reliance on this factor was misplaced since the
involvement of a "not insubstantial" amount of commerce is a sub-
stantive element of a violation that is separate and distinct from
the jurisdictional question of whether there is a substantial and
adverse effect on interstate commerce.2 2 Although the Fifth Circuit
recognized that issues of jurisdiction and substance are different,
the court concluded that the plaintiffs' demonstration that a "not
insubstantial" amount of interstate commerce was involved in the
alleged tying arrangement was relevant to a decision of the juris-
dictional issue.28 In this regard, the court noted that both the juris-
dictional test and the substantive element require that interstate

16. L. SULLIVAN, supra note 1, § 233, at 710.
17. 597 F.2d 1002 (5th Cir. July 1979).
18. Id. at 1004-05.
19. Id. at 1008.
20. Id. at 1009.
21. Id. at 1008. There are four substantive elements of an illegal tying arrangement:

"(1) two separate products, the tying product and the tied product; (2) sufficient economic
power in the tying market to coerce purchase of the tied product; (3) involvement of a not
insubstantial amount of interstate -commerce in the tied market; and (4) anticompetitive
effects in the tied market." Id. at 1008 n.8.

22. Id. at 1009.
23. Id.
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commerce be significantly affected.2 4 The court distinguished the
two tests by noting that unlike the jurisdictional test, in which the
quantitative substantiality of the effect on commerce is not impor-
tant, the substantive element additionally requires that a "not in-
substantial" amount of interstate commerce be affected. 5 Accord-
ingly, the court reasoned, a showing that a "not insubstantial"
amount of interstate commerce was affected by the tying arrange-
ment necessarily encompassed and satisfied the jurisdictional test
of the Sherman Act.s

4 Since the plaintiffs had alleged facts which,
if proven, would establish that a "not insubstantial" amount of in-
terstate commerce was affected by this tying arrangement, the
court concluded that the pre-trial jurisdictional test was also
satisfied

2 7

The holding in Century Village is consistent with the well-
established principle that the reach of the Sherman Act is coexten-
sive with the power of Congress to regulate interstate commerce.2 8

Under this rationale, the jurisdictional definition of interstate com-
merce cannot be more restrictive than the substantive one, for
then an area of interstate commerce would be jurisdictionally un-
reachable under the Sherman Act.2 '

The jurisdictional scope of the Clayton Act and the Robinson-
Patman Act is much narrower than that of the Sherman Act.30 The
"in commerce" language of these Acts has been interpreted to re-
quire that the activities complained of occur "in" or "in the flow"
of interstate commerce. 1 When jurisdiction is based on the theory

24. Id.
25. Id.
26. Id.
27. Id. The following jurisdictional facts were alleged by the plaintiffs: (1) the con-

struction of the project involved the significant use of out-of-state materials, personnel, and
financing; (2) ninety percent of the purchasers were from out-of-state; (3) these purchasers
were attracted by an extensive out-of-state advertising campaign involving an investment of
1.5 million dollars. Id. at 1005. The plaintiffs also intended to prove that the recreational
facilities in question foreclosed the development and construction of competing recreational
facilities that would have allegedly involved substantial investments from out-of-state. Id. at
1006. The Fifth Circuit also concluded that the facts alleged satisfied the jurisdictional re-
quirements of the Clayton Act. Id. at 1010-11.

28. See notes 7-10 supra, and accompanying text.
29. Taxi Weekly, Inc. v. Metropolitan Taxicab Bd. of Trade, Inc., 539 F.2d 907, 910

(2d Cir. 1976).
30. L. SULLIVAN, supra note 1, § 233b, at 713-14.
31. See Gulf Oil Corp. v. Copp Paving Co., 419 U.S. 186, 201-02 (1974); Harold Fried-

man, Inc. v. Thorofare Mkts., Inc., 587 F.2d 127, 135 n.27 (3d Cir. 1978); Battle v. Liberty

[Vol. 12:77



ANTITRUST

that an activity in question occurred in interstate commerce, no
showing of an effect on interstate commerce is required."2

During the current survey period, the Fifth Circuit found it
necessary, in one case, to determine whether the activities in ques-
tion fell within the jurisdictional reach of the Clayton Act as
amended by the Robinson-Patman Act. In S & M Materials Co. v.
Southern Stone Co.," the Fifth Circuit considered the "in com-
merce" language of the Robinson-Patman Act to determine
whether the plaintiff had satisfied the Act's jurisdictional and sub-
stantive requirements. The plaintiff, a wholesaler of agricultural
lime, operated a factory in Alabama that processed dolomite rock
into agricultural lime. The defendant was a supplier of dolomite
rock and agricultural lime and had a natural monopoly over the
supply of raw dolomite rock in the Alabama area. The defendant
had supplied the plaintiff with agricultural lime for years, but
when the defendant learned that the plaintiff was manufacturing
agricultural lime from dolomite rock, the defendant raised the
plaintiff's price for dolomite rock by slightly less than fifty per-
cent.38  Claiming that the defendant's selective price increases
forced it out of business, plaintiff brought this suit alleging a viola-
tion of section 2(a) of the Robinson-Patman Act."

The court first reiterated the general rule that the "in com-
merce" requirement "delimits both the universe of 'persons' who
are subject to the Act and the type of transactions that can consti-
tute a violation thereof. 3

7 The court interpreted this rule to re-
quire that the plaintiff show not only that the defendant was "en-

Nat'l Life Ins. Co., 493 F.2d 39, 48 (5th Cir. 1974), cert. denied, 419 U.S. 1110 (1975).

32. L. SULLIVAN, supra note 1, § 233, at 713.
33. 612 F.2d 198 (5th Cir. Feb. 1980), petition for cert. filed, 48 U.S.L.W. 3787 (U.S.

May 27, 1980) (No. 79-1662).
34. Id. at 199.
35. Id.
36. Id. Section 2(a) of the Robinson-Patman Act, 15 U.S.C. § 13(a) (1976), provides in

part as follows:
It shall be unlawful for any person engaged in commerce, in the course of such
commerce, either directly or indirectly, to discriminate in price between different
purchasers of commodities of like grade and quality, where either or any of the
purchases involved in such discrimination are in commerce, . . . where the effect
of such discrimination may be substantially to lessen competition or tend to create
a monopoly . . . or to injure, destroy,.or prevent competition with any person who
either grants or knowingly receives the benefit of such discrimination.
37. 612 F.2d at 200.
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gaged in commerce," but also the existence of a sale "in
commerce" of the particular product which was allegedly being
sold at discriminatory prices." As to the first requirement, the
court concluded that the defendant was clearly "engaged in com-
merce" since the defendant regularly accepted orders for agricul-
tural lime from out-of-state customers and loaded the lime on
trucks bound for other states.8 9

The court then considered the second prong of the test that
requires a discriminatory sale "in commerce" of the relevant prod-
uct. The relevant product in the instant suit was dolomite rock.4"
Since the plaintiff was unable to show the sale and physical move-
ment of dolomite rock across a state line, the court concluded that
the jurisdictional test as well as the substantive element of price
discrimination had not been satisfied. The court, therefore, af-
firmed the district court's summary judgment for the defendant.4

By so holding, the Fifth Circuit reaffirmed the general rule that
the state of being "in commerce" under section 2(a) requires physi-
cal movement of the relevant product across a state line. 2

II. SHERMAN ACT SECTION 1

A. Rule of Reason Versus Per Se Analysis

Section 1 of the Sherman Act makes illegal "[e]very contract,
combination . . . or conspiracy, in restraint of trade."'4 Virtually
every contract restrains trade to the extent that some parties are
included while others are excluded.'" The question arose soon after
the enactment of section 1 whether Congress had intended to ban
every contract in restraint of trade. The Supreme Court seemingly
resolved this question in Standard Oil Co. v. United States,4'
when the Court adopted a "rule of reason" analysis. The focal
point for this analysis is the determination of whether the alleged

38. Id.
39. Id.
40. Id.
41. Id.
42. See Gulf Oil Corp. v. Copp Paving Co., 419 U.S. 186, 200 (1974); Littlejohn v. Shell

Oil Co., 483 F.2d 1140, 1144 (5th Cir.) (en banc), cert. denied, 414 U.S. 1116 (1973); Cliff
Food Stores, Inc. v. Kroger, Inc., 417 F.2d 203, 208-10 (5th Cir. 1969).

43. 15 U.S.C. § 1 (1976).
44. L. SULLIVAN, supra note 1, § 63, at 165.
45. 221 U.S. 1 (1911).
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activities place "undue limitation on competitive conditions. 4 6

Thus, only undue or unreasonable restraints of trade are con-
demned by section 1, and all reasonable contracts, combinations,
or conspiracies that act to restrain trade in some fashion are
permissible.

Subsequent to the Standard Oil decision establishing the
"rule of reason," the Supreme Court in United States v. Socony-
Vacuum Oil Co.47 adopted the "per se" approach. This approach
has been applied to find certain business arrangements unreasona-
ble as a matter of law. These arrangements are illegal per se be-
cause the likelihood of reasonable men finding such arrangements
to be reasonable is too remote to warrant a case-by-case inquiry.4 8

The appropriate standard for determining whether a per se viola-
tion of section 1 exists was stated by Justice Black in Northern
Pacific Railway v. United States:49

[T]here are certain agreements or practices which because of
their pernicious effect on competition and lack of any redeeming
virtue are conclusively presumed to be unreasonable and there-
fore illegal without elaborate inquiry as to the precise harm they
have caused or the business excuse for their use. The principle of
per se unreasonableness .. .avoids the necessity for an incredi-
bly complicated . . .economic investigation ... in an effort to
determine . . . whether a particular restraint has been
unreasonable.50

During the current survey period, the Fifth Circuit was con-
fronted in two cases with determining which rule should be ap-
plied. In Almeda Mall, Inc. v. Houston Lighting & Power Co.,51

the plaintiffs, developers and owners of regional shopping malls,
alleged that the defendant's refusal to sell them electricity through
a single meter for individual resale to their business tenants vio-
lated sections 1 and 2 of the Sherman Act.2 Specifically, the plain-
tiffs alleged that Houston Lighting & Power's (HL&P) practice of
prohibiting the sale of electricity for resale was a per se violation of

46. Id. at 58.
47. 310 U.S. 150 (1940).
48. L. SULLIVAN, supra note 1, § 70, at 193.
49. 356 U.S. 1 (1958).
50. Id. at 5.
51. 615 F.2d 343 (5th Cir. Apr. 1980).
52. Id. at 345.
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section 1 of the Sherman Act, which prohibits unreasonable re-
straints of trade."

Addressing this argument, the court first considered the na-
ture of the restraint being alleged. The plaintiffs asserted that the
defendant's refusal to sell them electricity through a single meter
for resale to their tenants had a detrimental effect on competition
in several respects. According to the plaintiffs, the prohibition
against resale affected their ability to compete with other regional
malls for tenants." The plaintiffs further contended that they
would have been able to acquire tenants more quickly if they could
have offered a more attractive package of services." Finally, the
plaintiffs contended that purchasing electricity through one meter
for resale to their tenants would produce not only a profit for the
plaintiff malls, but also a savings to the individual consumers."
The court rejected these arguments stating that the "restrictive ac-
tivity regarding resale by HL&P does not project the 'pernicious
effect on competition and lack of any redeeming virtue' standard
necessary to establish a per se violation. ' '5

7

The court also indicated that it was questionable whether the
alleged activities could be categorized as unreasonable under a rule
of reason analysis. The court noted that in applying the rule of
reason standard to vertical restraints of trade, the critical issue is
whether the restraint tends to or is reasonably calculated to
prejudice the public interest. 8 The court relied on the decision of
the Supreme Court in Continental T.V., Inc. v. GTE Sylvania,
Inc.' that the proper test for evaluating a vertical restraint was
the rule of reason. Since the plaintiffs were unable to show even
the prior existence of competition at any level of distribution in
the Houston electrical industry, the requisite showing of injury to
the public interest was not satisfied. Additionally, the plaintiffs did
not show how the public would benefit from a resale contract.
Thus, the plaintiffs failed to prove an antitrust violation and an

53. Id. at 349.
54. Id.
55. Id.
56. Id.
57. Id. at 354.
58. Id. at 351. See Kestenbaum v. Falstaff Brewing Corp., 575 F.2d 564, 570 (5th Cir.

1978), cert. denied, 440 U.S. 909 (1979).
59. 433 U.S. 36 (1977).
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antitrust injury."
In Blackburn v. Crum & Forster,6" the Fifth Circuit held that

in a boycott case alleging a vertical refusal to deal, the rule of rea-
son test should be applied. The court rejected application of the
per se rule to the allegation by the plaintiff insurance agents that
several insurance companies had participated in a group boycott in
violation of section 1 of the Sherman Act. Although the Fifth Cir-
cuit recognized that certain Supreme Court boycott cases could be
read broadly to require application of the per se rule to all explicit
concerted refusals to deal, the court opted for an interpretation
that the per se rule should be applied only in those cases in which
the excluded party is on the same competitive level as a member of
the group boycott." The Fifth Circuit concluded that since all the
members of the supposed conspiracy were suppliers of insurance,
none of them competed directly with the plaintiff insurance bro-
kers. Inasmuch as no horizontal aspects existed in this case, the
per se rule was held inapplicable." Thus, the court concluded that
the plaintiffs had to establish an allegation of an unreasonable ver-
tical restraint of trade under the rule of reason. Holding that the
plaintiffs had failed to do this, the Fifth Circuit affirmed the dis-
trict court's summary judgment in favor of the defendants. This
decision is consistent with the Fifth Circuit's most recent interpre-
tations of the rule of reason in vertical restraint of trade cases.'

B. Unilateral Refusal To Deal: The Colgate Doctrine

In seeking out concerted action between firms at different
levels of distribution, the courts have perceived a novel value in
allowing a seller to choose with whom he will deal.6 United States
v. Colgate & Co.66 represents the leading case on the subject of
refusals to deal. In Colgate, the Supreme Court held that "[i]n the
absence of any purpose to create or maintain a monopoly, the

60. 615 F.2d at 353.
61. 611 F.2d 102 (5th Cir. Feb.), cert. denied, 100 S. Ct. 2989 (1980).
62. Id. at 104. See, e.g., Silver v. New York Stock Exch., 373 U.S. 341 (1963); Klor's,

Inc. v. Broadway-Hale Stores, Inc., 359 U.S. 207 (1959).
63. 611 F.2d at 104.
64. See H & B Equip. Co. v. International Harvester Co., 577 F.2d 239 (5th Cir. 1978);

Kestenbaum v. Falstaff Brewing Corp., 575 F.2d 564 (5th Cir. 1978), cert. denied, 440 U.S.
909 (1979).

65. L. SULLIVAN, supra note 1, § 139, at 392.
66. 250 U.S. 300 (1919).
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[Sherman Aict does not restrict the long recognized right of [a]
trader or manufacturer engaged in an entirely private business,
freely to exercise his own independent discretion as to parties with
whom he will deal. '' 67 Colgate essentially stands for the proposition
that a seller may refuse to deal with another so long as his choice is
exercised unilaterally and not in concert either with other sellers or
other buyers. 8 Such conduct should not be characterized as con-
spiratorial even when it is being systematically exercised in a man-
ner which in purpose and effect imposes a resale price maintenance
program.6

During the current survey period, the Fifth Circuit had the
opportunity to reiterate the Colgate doctrine in Aladdin Oil Co. v.
Texaco, Inc.70 Aladdin Oil alleged that Texaco and one of its dis-
tributors had conspired to suppress intrabrand competition and to
further retail price maintenance in violation of the Sherman Act.71

Specifically, the plaintiff contended that the defendants acted ille-
gally by refusing to approve the sale of one of Texaco's distributor-
ships to Aladdin Oil while approving the sale to an existing distrib-
utor. The district court granted the defendants' motion for
summary judgment on the ground that the case involved nothing
more than a wholly unilateral refusal to deal by the seller, Texaco,
and the choice of one replacement distributor instead of another
potential replacement distributor based on legitimate reasons.72

On appeal, the Fifth Circuit initially noted that despite criti-
cal Supreme Court narrowing,7 and commentator criticism, 74 the
Colgate doctrine remained viable in antitrust law.7

5 The court con-
cluded that the Colgate doctrine still allows individual sellers to
refrain from dealing, even though the condition for dealing would
otherwise violate antitrust laws. However, the court recognized

67. Id. at 307.
68. Id.
69. L. SULLIVAN, supra note 1, § 139, at 392.
70. 603 F.2d 1107 (5th Cir. Sept. 1979).
71. Id. at 1110.
72. Id. at 1112.
73. See, e.g., Continental T.V., Inc. v. GTE Sylvania, Inc., 433 U.S. 36 (1977); Albrecht

v. Herald Co., 390 U.S. 145 (1968); United States v. Arnold Schwinn & Co., 388 U.S. 365
(1967).

74. See, e.g., Barber, Refusals to Deal Under the Federal Antitrust Laws, 103 U. PA.
L. REV. 847 (1955); Isac, Unilateral Refusals to Deal: King Colgate is Dead!, 30 OHIo ST.
L.J. 537 (1969).

75. 603 F.2d at 1113-14.
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that sellers do not have an antitrust carte blanche to select those
with whom they will deal. On the contrary, the court noted that a
refusal to deal would be unlawful if it is based on an anticompeti-
tive purpose.76 Accordingly, the court proceeded to examine
whether the defendants had acted with an illegitimate purpose in
mind.

Initially, the court examined whether the defendants' actions
were designed to lessen intrabrand competition. The court con-
cluded that no illegal suppression of intrabrand competition had
occurred for several reasons. First, the court noted that Texaco
had merely allowed an existing distributor to acquire a distributor-
ship going out of business.77 The court reasoned that this was per-
missible because Texaco could have valid reasons for either reduc-
ing the number of distributorships or for changing distributors.
Second, the court ruled that a mere abstract lessening of competi-
tion was not enough to establish an antitrust violation as long as
interbrand competition still existed.7s Thus, the court concluded
that since interbrand competition continued in the relevant mar-
ket area, any reduction in intrabrand competition was not
pernicious.

79

The court next considered whether the defendants' actions
were designed to further a system of retail price maintenance. The
court noted that to establish a case of illegal resale price mainte-
nance, the plaintiff had to establish that Texaco had announced a
price and threatened some course of action contingent on the will-
ingness or unwillingness of the distributor to accept the price. 0

Since the plaintiff could show no announcement of prices, and
since no course of action was undertaken or threatened contingent
on adoption of a price, the court concluded that the defendants
had not acted in furtherance of a scheme of retail price mainte-
nance."1 Accordingly, the Fifth Circuit affirmed the district court's
summary judgment in favor of the defendants.

This application of the Colgate doctrine is consistent with re-

76. Id. at 1115. See Aviation Specialties, Inc. v. United Technologies Corp., 568 F.2d
1186, 1192 (5th Cir. 1978); Universal Brands, Inc. v. Philip Morris, Inc., 546 F.2d 30, 33 (5th
Cir. 1977).

77. 603 F.2d at 1117.
78. Id. at 1116.
79. Id.
80. Id. at 1117-18.
81. Id. at 1118. See also Butera v. Sun Oil Co., 496 F.2d 434, 437 (1st Cir. 1974).
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cent decisions by the Fifth Circuit 2 and other circuits8 that have
recognized the validity of the doctrine. The ruling in Aladdin indi-
cates that the Fifth Circuit will require strict proof of an illegal
purpose in refusing to deal in order to overcome the presumption
of the Colgate doctrine that a seller is free to choose with whom he
will deal.

III. ROBINSON-PATMAN ACT

Section 2(a) of the Clayton Act, as amended in 1936 by the
Robinson-Patman Act," makes it unlawful for any seller engaged
in commerce to directly or indirectly discriminate in the price
charged purchasers on the sale of commodities of like grade and
quality where the effect may be to injure, destroy, or prevent com-
petition with any person who grants or knowingly receives the ben-
efit of such discrimination."s There are six basic pre-conditions for
a violation of this Act.s' First, courts have interpreted section 2(a)
to require that a plaintiff establish two separate and contempora-
neous sales transactions made by the same seller to two different
purchasers.87 Second, the sales must be sales in the technical legal
sense; leases, licenses, and consignment arrangements, for example,
are not covered." Third, the statute gives a defense for price

82. See, e.g., Daniels v. All Steel Equip., Inc., 590 F.2d 111 (5th Cir. 1979); Fulton v.
Hecht, 580 F.2d 1243 (5th Cir. 1978); Universal Brands, Inc. v. Philip Morris, Inc., 546 F.2d
30 (5th Cir. 1977).

83. See, e.g., Lamb's Patio Theatre, Inc. v. Universal Film Exchs., Inc., 582 F.2d 1068
(7th Cir. 1978); Fount-Wip Inc. v. Reddi-Wip, Inc., 568 F.2d 1296 (9th Cir. 1978); Quality
Mercury Inc. v. Ford Motor Co., 542 F.2d 466 (8th Cir. 1976); Venzie Corp. v. United States
Mineral Prods. Co., 521 F.2d 1309 (3d Cir. 1975).

84. 15 U.S.C. § 13(a) (1976).
85. See note 36 supra.
86. L. SuLVAN, supra note 1, § 218, at 679-80.
87. See Bruce's Juices, Inc. v. American Can Co., 330 U.S. 743, 755 (1947) (no single

sale can violate the Robinson-Patman Act). Besides being suggested by the very language of
the statute, the requirement of two transactions is implicit in the purpose of the Robinson-
Patman Act. Anticompetitive price discrimination among competing buyers is the evil the
statute prohibits. See also L. SuLvWAN, supra note 1, § 222, at 689. For price discrimination
to occur, it is axiomatic that one purchaser must pay more than another purchaser; there
must be two or more transactions at different prices. Id. §§ 217-19, 222-25.

88. L. SuLuVAN, supra note 1, § 218, at 679. See Export Liquor Sales v. Ammex Whse.
Co., 426 F.2d 251 (6th Cir. 1970), cert. denied, 400 U.S. 1000 (1971); Students Book Co. v.
Washington Law Book Co., 232 F.2d 49 (D.C. Cir. 1955), cert. denied, 350 U.S. 988 (1956);
Record Club of America, Inc. v. Columbia Broadcasting Sys., Inc., 310 F. Supp. 1241 (E.D.
Pa. 1970).
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changes in response to "changing conditions affecting the market
for or the marketability" of the commodities.8 9 Fourth, the sale in
question must involve tangible personal property and not just the
sale of services or intangibles.' 0 Fifth, the commodities sold at dis-
criminatory prices must be of like grade and quality.'1 Sixth, there
must be a difference in price, either direct or indirect.'2

During the current survey period, the Fifth Circuit examined
questions regarding the requirements that (1) there be two sales to
different customers at different prices, (2) that the sale be "in com-
merce," and (3) that the commodities sold be of like grade and
quality.' The first question was addressed by the court in Security
Tire & Rubber Co. v. Gates Rubber Co.,'4 in which the plaintiffs
alleged that the defendant, Gates, had discriminated in the prices
it charged for tires.'5 The theory and proof of the plaintiffs' case
charged that National, the defendant's wholly-owned subsidiary,
was their competitor and the beneficiary of Gates' price discrimi-
nation.'6 The Fifth Circuit, upon reviewing the jury verdict in
favor of the plaintiffs, concluded that the theory and proof of the
plaintiffs' case would support the jury verdict only if the transfers
of tires from Gates to its wholly-owned subsidiary, National, were
considered sales within the meaning of the Robinson-Patman

89. 15 U.S.C. § 13(a) (1976). The defendant can meet this burden by showing that
between the first sale and the second there were changes affecting the product or the market
that altered the market price of the goods. L. SULLIVAN, supra note 1, § 218, at 679-80.

90. TV Signal Co. v. American Tel. & Tel. Co., 462 F.2d 1256 (8th Cir. 1972); Baum v.
Investors Diversified Servs., Inc., 409 F.2d 872 (7th Cir. 1969).

91. FTC v. Borden Co., 383 U.S. 637 (1966). This standard refers to the significant
objective characteristics of the goods themselves, not to subjective buyer attitudes about
them. When physical differences between commodities are trivial, they are of like grade and
quality even though sold under different brand names, trademarks, and labels. Id. at 640.

92. An indirect discrimination occurs if the seller sells the same goods at the same
price but provides different services, credit terms, return privileges, or delivery. See, e.g.,
Corn Prods. Ref. Co. v. FTC, 324 U.S. 726 (1945).

93. For a discussion of the requirements that the sale be "in commerce" and that the
commodities sold be of like grade and quantity, see notes 33-41 supra, and accompanying
text.

94. 598 F.2d 962 (5th Cir. July), cert. denied, 444 U.S. 942 (1979).
95. Id. at 964-65.
96. Id. at 964. The beneficiary of a price discrimination is referred to as the "favored

customer." Plaintiffs sought to assign themselves the roles of the victims of Gates' price
discrimination - the so-called "disfavored customers." Id. at 964-65. It is important to note
that National, the wholly-owned subsidiary of Gates, was the only customer of Gates alleged
to have been favored. Plaintiffs neither alleged nor proved any other beneficiary of the price
discrimination. Id. at 965.
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Act.9 7

The court concluded that "transfers from a parent corporation
to its wholly-owned subsidiary corporation can never be considered
separate sales to a favored customer in a Robinson-Patman Act
discrimination suit."" The court expressly rejected the reasoning
and holding of Danko v. Shell Oil Co.,"9 which was the first case to
establish the theory that intra-company transfers can be consid-
ered separate sales within the Robinson-Patman Act. In Danko,
the district court held that "[t]he fact that defendant itself may
own and control such filling station would not destroy the relation-
ship of vendor and purchaser."100 The apparent basis for this the-
ory is found in the general postulate of antitrust law that sub-
stance and true competitive function control, rather than corporate
form.101 The Fifth Circuit refused to follow the Danko analogy in
Security Tire, although the court recognized the validity of the an-
titrust postulate that there is no substitute for a careful analysis of
the economic realities presented by the facts of a given case in
light of the underlying purpose of the relevant antitrust statute.102

Instead, the court concluded that substance may be coincident
with form. Accordingly, the court determined that if there was a
form versus substance issue involved, the antitrust analysis
adopted by the court more properly emphasized substance over
form than the theory rejected.103

As an alternative to the Danko theory, the court stated that it
was more sensible to treat the parent corporation and its wholly-

97. Id. at 965.
98. Id.
99. 115 F. Supp. 886 (E.D.N.Y. 1953).
100. Id. at 888. In Danko, the operator of a gasoline retail station sued a gasoline

distributor and alleged "the defendant directly or indirectly owns, operates, maintains and
controls a gas station within one mile of plaintiff's station and grants itself preferential
treatment and discriminates against the plaintiff." Id. Thus, the plaintiff in Danko alleged
that he was the disfavored customer and sought to compare his purchases from the defen-
dant with sales from the defendant to the defendant's wholly-owned retail gasoline stations
to establish a price discrimination.

101. By analogy, the district court in Danko relied on Timken Roller Bearing Co. v.
United States, 341 U.S. 593 (1951), which involved the rather remote question of whether a
partially-owned subsidiary corporation could conspire with its parent corporation in viola-
tion of the Sherman Act. See also Perkins v. Standard Oil Co., 395 U.S. 642 (1969); Kiefer-
Stewart Co. v. Joseph E. Seagram & Sons, Inc., 340 U.S. 211 (1951).

102. 598 F.2d at 965-66.
103. Id. at 966.
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owned subsidiary corporation as a single economic unit.104 The
court reasoned that there were other situations in which the single
economic unit approach had been adopted.

The first situation noted by the court involved the same seller
doctrine, under which an affirmative showing that the parent ac-
tively controls its wholly-owned subsidiary will support a finding
that the subsidiary's sales are attributable to the parent. 08 Under
this theory, a plaintiff may establish a Robinson-Patman Act viola-
tion if the evidence shows a price discrimination between a cus-
tomer of the parent corporation and a customer of the wholly-
owned subsidiary since the subsidiary and parent are treated as
the same seller.'" The identical analysis is applied under the inde-
pendent purchaser doctrine, which involves a determination of
whether a remote purchaser-plaintiff is an indirect purchaser from
a seller that is involved in its customer's dealings with the plain-
tiff.107 The court noted that in the application of both the same
seller doctrine and the independent purchaser doctrine, the parent
and wholly-owned subsidiary are treated as a single economic unit.
Accordingly, under these theories, sales from the same economic
unit to the favored customer and to the disfavored customer were
compared to determine whether there had been a price discrimina-
tion; thus, the requirement of two sales was satisfied.108 It was on
this ground that the court rejected the Danko theory. The court
indicated that under Danko, a sale from the parent corporation to
the plaintiff was alleged as the disfavored sale; however, there was
no contemporaneous sale to a favored customer for comparison
and thus no price discrimination could be shown.' 0" Consequently,
the court held that transfers from a parent to its wholly-owned
subsidiary are transfers within the same economic unit and as such
cannot be considered sales for Robinson-Patman Act purposes." 0

104. Id.
105. Id.
106. Id.
107. Id. See generally Hiram Walker, Inc. v. A & S Tropical, Inc., 407 F.2d 4 (5th Cir.

1968), cert. denied, 396 U.S. 901 (1969).
108. 598 F.2d at 966.
109. Id.
110. Id. The court noted that even under the Danko theory, the separateness of par-

ent and wholly-owned subsidiary had to be established in order for a transfer between them
to be considered a favored sale. Since Gates exercised full dominion and control over Na-
tional and since there were no arm's length dealings between them, the court concluded that
even under the Danko theory the result would be the same. Id. at 967 n.3.

e

19811



TEXAS TECH LAW REVIEW

Although several courts have acknowledged the theory first
suggested in Danko, none of the reported decisions actually sus-
tained a Robinson-Patman Act damage award based on this the-
ory.' The Fifth Circuit, in rejecting the Danko theory, followed
this trend and adopted a more restrictive approach toward deter-
mining a violation of the Robinson-Patman Act. It is important to
note that the court still places great emphasis on the substance of
the transaction as opposed to the form of the corporate entities
involved. The realistic effect on competition controlled the court's
analysis rather than esoteric and theoretical possibilities.' This
reasoning is consistent with the underlying purpose of the Robin-
son-Patman Act, which is to declare competitively harmful dis-
crimination illegal. 13

IV. EXEMPTIONS FROM FEDERAL ANTITRUST LAWS

A. Regulated Industries

The Supreme Court has repeatedly held that "[riepeals of the
antitrust laws by implication from a regulatory statute are strongly
disfavored, and have only been found in cases of plain repugnancy
between the antitrust and regulatory provisions."" 4 Judicial un-
willingness to imply an immunity reflects the importance of anti-
trust principles in the structure of the American economy. By en-
acting the antitrust laws, Congress intended to "establish a regime
of competition as the fundamental principle governing commerce
in this country."" 5 Antitrust immunity has been implied only
when necessary to permit the regulatory scheme to function, and
then only to the "minimum extent necessary."" 6 Thus, whether an
exemption is to be implied involves a close scrutiny of the regula-
tory statute involved. This scrutiny necessarily involves a determi-

111. See Parrish v. Cox, 586 F.2d 9, 11-12 (6th Cir. 1978); Brown v. Hansen Publica-
tions, Inc., 556 F.2d 969 (9th Cir. 1977); Brewer v. Uniroyal, Inc., 498 F.2d 973, 977 n.2 (6th
Cir. 1974); Schaben v. Samuel Moore & Co., 462 F. Supp. 1321, 1330 (S.D. Iowa 1978); Diehl
& Sons, Inc. v. International Harvester Co., 426 F. Supp. 110, 123 n.23 (E.D.N.Y. 1976).

112. 598 F.2d at 967.
113. See note 36 supra.
114. United States v. Philadelphia Nat'l Bank, 374 U.S. 321, 350-51 (1963). See

Gordon v. New York Stock Exch., 422 U.S. 659, 682 (1975).
115. City of Lafayette v. Louisiana Power & Light Co., 435 U.S. 389, 398-99 (1978).

See Carnation Co. v. Pacific Westbound Conference, 383 U.S. 213, 218 (1966).
116. Silver v. New York Stock Exch., 373 U.S. 341, 357 (1963).
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nation of whether the regulations adequately safeguard antitrust
interests, whether Congress intended to create an express or im-
plied immunity, the history and traditions of particular industries
and their regulatory agencies, and whether the regulatory statute
mandates that competition be partially relied upon in making
decisions.

1 1 7

During the current survey period, the Fifth Circuit confronted
two cases requiring a consideration of whether the particular activ-
ity involved was immune from application of the antitrust laws. In
Mid-Texas Communications v. American Telephone and Tele-
graph Co.,'1 8 the Fifth Circuit was confronted with novel questions
of the proper accommodation of the antitrust laws with the regula-
tion of the telecommunications industry. Mid-Texas involved an
antitrust action brought against Southwestern Bell Telephone
Company by an independent telephone company formed for the
purpose of providing telephone service within a new residential de-
velopment.119 The plaintiff alleged that Bell's refusal to provide
toll interconnection for the proposed independent telephone facil-
ity violated sections 1 and 2 of the Sherman Act. 2 0 Bell's motion
to dismiss the complaint on the ground that it was immune from
an antitrust action because of the provisions of the Federal Com-
munications Act'' was denied by the district court and the jury
returned a verdict in favor of the plaintiff.12 2

On appeal, Bell raised three principal issues. First, Bell as-
serted that section 201(a) of the Communications Act'2 3 created an

117. L. SuLLIvAN, supra note 1, § 239a, at 743.
118. 615 F.2d 1372 (5th Cir. May 1980). This is an antitrust action by Woodlands

Telecommunication Corporation (WTC) for damages against Southwestern Bell Telephone
Company (Bell). American Telephone & Telegraph Company (AT&T) was dismissed as a
defendant during the course of the trial. Id. at 1377.

119. Id. at 1375.
120. Id. In order for the independent telephone companyto do business, it was essen-

tial that its local lines interconnect with the existing Bell system interstate network so that
its customers would have long-distance service. It was also necessary for the company to
have central office three-digit numbers known as NNX codes, which are assigned and coor-
dinated by the Bell system companies. Id. at 1376. The plaintiff's request for NNX codes
and interconnection was denied by Bell.

121. 47 U.S.C. §§ 151-201(a) (1976).
122. 615 F.2d at 1377.
123. 47 U.S.C. § 201(a) (1976) provides in part:
It shall be the duty of every common carrier engaged in interstate or foreign com-
munication by wire or radio to furnish such communication service upon reasona-
ble request therefor; and, in accordance with the orders of the Commission, in
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implied immunity from the antitrust laws. 2 " According to Bell, the
public interest standard controlling interconnection under section
201(a) was "inherently inconsistent with the anticompetitive stan-
dard for assessing liability under the antitrust laws."'I2 Thus, even
though section 201(a) does not expressly exempt a carrier from an-
titrust liability for refusing a request to interconnect, Bell argued
that subjecting it to antitrust liability would be unfair due to the
FCC's statutory power to force interconnection."2 s

The court initially considered the purpose and operation of
the Communications Act. The Fifth Circuit noted that in the
FCC's determination of the "public interest" question, the effect
on competition is a relevant factor; however, competition per se is
not the sole touchstone for a decision whether to require intercon-
nection.12 7 Rather, the decisions under section 201(a) reveal that
the FCC considers a number of specific non-competitive factors in
determining the public interest in interconnection cases.'2  Since
an analysis of the competitive effects was not decisive, the court
reasoned that the FCC may not adequately safeguard antitrust in-
terests, therefore, the Fifth Circuit concluded that, in the absence
of a clear conflict with legislative purpose, the antitrust laws must
be permitted to operate.1 29

The court next considered whether there was a conflict be-
tween the "public interest" standard of the Communications Act
and the antitrust laws. The court concluded that although there
may be situations where interconnection should not be permitted
in the public interest, it would be improper to imply that all deci-
sions refusing interconnection are immune.130 The court reasoned
that even though a refusal may be based upon articulable concerns
of public policy, it may also be possible to justify a decision whose
purpose was anticompetitive. Thus, the court determined that an-
titrust courts have an important role in regulating the use of the

cases where the Commission, after opportunity for hearing, finds such action nec-
essary or desirable in the public interest, to establish physical connections with
other carriers. ...

124. 615 F.2d at 1378.
125. Id.
126. Id.
127. Id. at 1379. See FCC v. RCA Communications, Inc., 346 U.S. 86 (1953).
128. 615 F.2d at 1379.
129. Id.
130. Id. at 1380.
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public interest standard. " The Fifth Circuit concluded that sec-
tion 201(a) of the Communications Act did not, as a matter of law,
automatically grant Bell immunity from the effects of the antitrust
laws.1

3 2

The court's ruling did not result in an absolute bar to immu-
nity from the antitrust laws. The Fifth Circuit recognized that
Bell's actions had to be considered in a different light than if no
regulatory provision that could mandate interconnection existed.
The court reasoned that it was entirely plausible that Bell's initial
decision whether to interconnect was closely tied to the public in-
terest inquiry under section 201(a). 33 Therefore, to the extent that
Bell based its decision on articulable concerns relating to the pub-
lic interest as defined in section 201(a), it was entitled to a mea-
sure of protection from the effects of the antitrust laws.1"

Bell's second and third points on appeal concerned the trial
court's failure to instruct the jury on the effects of regulation in
determining the existence of monopoly power, and its failure to in-
struct the jury on the misuse of that power. " The Supreme Court
has recognized that consideration of federal and state regulation is
proper in certain instances even after the issue of antitrust immu-
nity has been resolved. " The Ninth Circuit has also noted the
continuing significance of regulation. 13  Consistent with the deci-

131. Id.
132. Id. at 1380-81. Bell also advanced the argument that it was exempt from applica-

tion of the antitrust laws by virtue of state regulation. The court rejected this argument
concluding that as with federal regulatory provisions, there exists a strong presumption
against finding antitrust immunity based on state regulation. Id. at 1381. See Cantor v.
Detroit Edison Co., 428 U.S. 579, 595-98 (1976). The court reasoned that since Bell's actions
were not compelled by state regulatory actions, they were not immune by virtue of state
regulation. 615 F.2d at 1382.

133. 615 F.2d at 1381.
134. Id.
135. Id. at 1385.
136. See United States v. Marine Bancorp., Inc., 418 U.S. 602, 627 (1974) (application

of the antitrust laws to bank mergers "must take into account the unique federal and state
regulatory restraints" on defendant's conduct).

137. International Tel. & Tel. Corp. v. GTE, 518 F.2d 913 (9th Cir. 1975). In this case,
the Ninth Circuit stated:

This is not to say that the nature and extent of regulation is, in the absence of an
exemption, irrelevant from a factual perspective. The impact of regulation on pric-
ing and other competitive factors is too obvious to be ignored. In the absence of an
exemption claim, the fact of regulation is significant, but not because it embodies
a doctrinal scheme different from the antitrust law; the sole legal perspective is
that afforded by the antitrust law. Rather, the impact of regulation must be as-
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sions of the Supreme Court and the Ninth Circuit, the Fifth Cir-
cuit ruled that the antitrust laws do not deny consideration of gov-
ernmental regulation. 38

The plaintiff's theory of liability was that Bell violated section
2 of the Sherman Act by using monopoly power in the long-dis-
tance telephone market to hinder competition in the new residen-
tial development. " 9 Illegal monopolization under section 2 has two
distinct elements: "(1) possession of monopoly power in the rele-
vant market and (2) the willful acquisition or maintenance of that
power as distinguished from growth or development as a conse-
quence of a superior product, business acumen, or historic acci-
dent.' 4 0 Monopoly power, under the first element, exists if a firm
has the power to control prices or exclude competition."1 Bell ar-
gued that it could not exclude competition from the new residen-
tial market given the existence of section 201(a) by which a com-
petitor could petition the FCC for an order to interconnect. " The
district court directed the jury to assume the existence of monop-
oly power but refused to instruct the jury that there existed a
mechanism to compel interconnection. 14 3 The Fifth Circuit held
that it was reversible error not to allow the jury to resolve the issue
of whether Bell had monopoly power and that the jury should have
been instructed on applicable state and federal regulations. The
court concluded that Bell's claimed reliance on public interest con-
cerns in denying the interconnection request was relevant to an as-
sessment of Bell's monopolistic purpose or intent.1 44

sessed simply as another fact of market life.
Id. at 935-36.

138. 615 F.2d at 1385.
139. Id.
140. United States v. Grinnell Corp., 384 U.S. 563, 570-71 (1966).
141. Id. at 571.
142. 615 F.2d at 1386.
143. Id. at 1387.
144. Id. In addition, the Fifth Circuit concluded that the district court erred in failing

to instruct the jury that it could consider the effect of regulation in ascertaining whether
Bell willfully misused its monopoly power. Id. at 1389. This holding by the Fifth Circuit was
necessitated by the general rule that even if the jury found that Bell possessed monopoly
power, liability under § 2 would exist only if the jury additionally found that Bell abused its
monopoly power by acting "in an unreasonably exclusionary manner" relative to its compet-
itors. Id. at 1387. See Byars v. Bluff City News Co., 609 F.2d 843, 853 (6th Cir. 1979).

In Almeda Mall, Inc. v. Houston Lighting & Power Co., 615 F.2d 343 (5th Cir. Apr.
1980), the Fifth Circuit, in dictum, noted the unique considerations involved in a § 2 mo-
nopolization charge against a regulated electric utility. Id. at 354. The court recognized that
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The Fifth Circuit again considered the issue of exemptions
from the antitrust laws by virtue of federal regulation in Midland
Telecasting Co. v. Midessa Telecasting Co. 45 In Midland, an anti-
trust suit was brought by a television station against the defendant
cable television company for refusal to carry the plaintiff's UHF
signal. Midland argued that the defendant's refusal was designed
to eliminate the plaintiff from the Midland-Odessa television
broadcasting market in violation of section 1 of the Sherman
Act. '46 The district court granted defendant's motion for summary
judgment primarily on the ground that federal regulation of cable
television created an implied immunity from the effect of the anti-
trust laws.147 The Fifth Circuit reversed the district court's deci-
sion and held that the Federal Communications Act did not create
an implied immunity from the antitrust laws for refusal to carry a
signal.'

48

The test applied by the Fifth Circuit in reaching this decision
was whether the application of the antitrust laws would interfere
with the effective regulation of the cable industry.14' The court
concluded that since the defendant's refusal to carry the signal was
not compelled by federal regulation, there was no conflict between
the antitrust laws and the regulatory provisions.150 Accordingly,
the court reasoned that if the refusal violated antitrust laws, a
finding of liability would not undermine or conflict with the regula-
tory scheme, and thus, there was no justification for implying an
exemption. 151

Taken together, the decisions of the Fifth Circuit in Mid-
Texas and Midland demonstrate that the Fifth Circuit is hesitant

the defendant utility, as a natural monopoly with regulated rates and services, did not fit
the mold of the traditional monopolist sought to be restricted by § 2 since it did not have
the direct power to control prices or exclude competition. According to the Fifth Circuit, in
the case of a regulated industry, "controlling a predominant share of the relevant market
could not infer the traditional monopoly power associated with an entity outside the regu-
lated field." Id. The court also noted that "[riegulation of the monopoly also tends to dimin-
ish and make unlikely the willfullness or intent to maintain such monopoly power in viola-
tion of antitrust laws." Id.

145. 617 F.2d 1141 (5th Cir. May 1980).
146. Id. at 1143.
147. Id.
148. Id. at 1149.
149. Id. at 1145-46.
150. Id. at 1148.
151. Id.
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to imply any immunity from the antitrust laws except in circum-
stances in which application of the antitrust laws will clearly frus-
trate regulatory goals.152 At the same time, however, the Fifth Cir-
cuit is unwilling to find an actual violation of the antitrust laws if
there is a reasonable basis under the applicable regulatory statute
for the defendant's actions.153 These cases indicate that the Fifth
Circuit will balance the competing interests of the antitrust laws
against the unique position of the regulated industry within the
American economy to determine whether an antitrust violation
exists.

B. The "Business of Insurance" Exemption

The McCarran-Ferguson Act'" provides an exemption from
the application of antitrust laws for the "business of insurance"
where it is regulated by state law. "' Defining the scope of the
"business of insurance" exemption has posed problems for the
courts in recent years.'56 Some of the confusion that revolved
around the scope of the insurance exemption was resolved by the
Supreme Court in Group Life & Health Insurance Co. v. Royal
Drug Co.'5 7 In Royal Drug, the Supreme Court confronted the
question of whether agreements between Blue Shield and various
pharmacies, whereby the contracting pharmacy was obligated to
dispense prescription drugs to Blue Shield policyholders for two
dollars in return for Blue Shield's promise to reimburse the phar-
macy for the cost of obtaining the drug, fell within the "business of
insurance" exemption of the McCarran-Ferguson Act.158 The Su-
preme Court in Royal Drug focused on underwriting and the
spreading of risk as the critical elements of the "business of insur-

152. See notes 46, 66-68 supra, and accompanying text.
153. See notes 50-61 supra, and accompanying text.
154. 15 U.S.C. §§ 1011-1015 (1976).
155. 15 U.S.C. § 1012(b) (1976) provides in part as follows:
No Act of Congress shall be construed to invalidate, impair, or supersede any law
enacted by any State for the purpose of regulating the business of insurance ...
Provided, That after June 30, 1948,. .. the Sherman Act, and ...the Clayton
Act . . .shall be applicable to the business of insurance to the extent that such
business is not regulated by State law.
156. See, e.g., SEC v. Variable Annuity Life Ins. Co., 359 U.S. 65 (1959); Virginia

Academy of Clinical Psychologists v. Blue Shield, 469 F. Supp. 552 (E.D. Va. 1979).
157. 440 U.S. 205 (1979).
158. Id. at 214.
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ance," and concluded that the agreements in question did not in-
volve any underwriting or spreading of risk. According to the Su-
preme Court, the pharmacy agreements were merely arrangements
for the purchase of goods and services, and while such agreements
may involve sound business judgment, they were not the "business
of insurance." 159

In two cases decided during the survey period, the Fifth Cir-
cuit had to interpret and apply the Royal Drug decision to claimed
exemptions under the McCarran-Ferguson Act. In St. Bernard
Hospital v. Hospital Service Association, Inc.,110 the Fifth Circuit
considered whether the contract between St. Bernard and Hospital
Service was part of the "business of insurance." The contract in
question provided that St. Bernard, as a "contracting" hospital,
would provide complete medical services to Blue Cross subscribers
and be reimbursed by Hospital Service, a non-profit mutual insur-
ance association."' Under the contract terms, St. Bernard's reim-
bursement was limited to the average per case payment made to
"participating" hospitals. St. Bernard alleged that this disparity in
the compensation provisions applicable to the two categories of
member hospitals constituted an unlawful agreement in restraint
of trade.1 6

2 This contractual scheme allegedly injured St. Bernard's
business by forcing it either to forfeit all profit on Blue Cross busi-
ness, and at times incur losses, or to pass the amount of the rebate
on to the insured patient, which would encourage Blue Cross sub-
scribers to utilize only the "participating" non-profit hospitals."'

159. Id. at 214-15.
160. 618 F.2d 1140 (5th Cir. June 1980).
161. Id. at 1142. Contracts between Hospital Service and "participating" hospitals

provided that the hospitals were to render medical services to subscribing insureds and be
compensated by Hospital Service for the necessary and proper charges billed to the in-
sureds. In return, a "participating" hospital agreed to bear a portion of the expenses of
underwriting Hospital Service if the association became insolvent or its reserves became
inadequate. Each "participating" hospital was afforded two seats on Hospital Service's
Board of Managers and was entitled to vote for the remaining managers to be elected. The
"paiticipating" hospital must have been a non-profit operation. The other class of member
hospitals were referred to as "contracting" hospitals. These members had no voting rights in
the election of management, were required to operate for profit, and had no obligation to
underwrite the association in case of insolvency or depleted reserves. Id.

162. Id.
163. Id. Plaintiff argued that the compensation provision would hurt its business be-

cause in certain years, the for-profit "contracting" hospitals would be required to rebate to
Hospital Service amounts collected from the association in excess of the average wholesale
cost of services rendered at non-profit hospitals. Id.
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The district court held that the contract between Hospital Service
and St. Bernard was part of the "business of insurance" and there-
fore, was immune from application of the antitrust laws under the
McCarran-Ferguson Act.

The Fifth Circuit initially determined that the proper focus of
its inquiry was on the particular contract between the plaintiff and
the defendant and not the contracts between the "participating"
hospitals and Hospital Service.'" The court viewed the agreements
with "contracting" hospitals apart from those with "participating"
hospitals for two reasons. First, the court interpreted Royal Drug
to require that discrete conduct be examined to determine whether
the "business of insurance" was involved, and that other conduct
should not be swept into that examination. 1 5 The second reason
for focusing exclusively on the contract between St. Bernard and
Hospital Service was the Supreme Court's decision in Royal Drug
to focus only on the pharmacy agreements despite alternative
methods for satisfying the claims of policyholders. 16' The Fifth
Circuit concluded that the contract between St. Bernard and the
defendant, when viewed exclusive of other contract arrangements
provided by the defendant, was not the "business of insurance,"
thus no exemption under the McCarran-Ferguson Act could be
claimed.16

7 The court determined that the contracts in question
did not underwrite or spread Hospital Service's risks, but only
minimized the costs that it had to incur in fulfilling its underwrit-
ing obligations.'"

The second case decided during the survey period that ex-
amined the scope of the McCarran-Ferguson Act was Liberty
Glass Co. v. Allstate Insurance Co.169 Plaintiffs alleged violations
of section 1 of the Sherman Act1

7
0 on the grounds that the defen-

dant insurance companies and area glass installers had "combined,
conspired, and contracted to fix the prices to be paid for [automo-

164. Id. at 1144. This determination was crucial to the court's final decision because,
as the Fifth Circuit noted, Hospital Service's purchase of medical services from "participat-
ing" hospitals possibly involved some underwriting and spreading of risk. Id.

165. Id.
166. Id. at 1144-45.
167. Id. at 1145.
168. Id.
169. 607 F.2d 135 (5th Cir. Nov. 1979).
170. 15 U.S.C. § 1 (1976).
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bile] glass replacement in automobiles covered by the insurers. '7

Under the alleged arrangement, the defendant glass installers
would sell and install auto glass at discriminatorily low prices to
claimants under the insurers' policies. In return, the insurers
agreed to direct and coerce their claimants to do business with the
defendant glass installers.17

Relying on Group Life & Health Insurance Co. v. Royal Drug
Co., 173 the Fifth Circuit concluded that the contracts in question
did not fall within the "business of insurance" exemption of the
McCarran-Ferguson Act.174 The court rejected the conclusion of
the district court that any agreement between the insurers and the
glass installers related to satisfying claims under the insurance pol-
icies, and thus was within the "business of insurance." The conclu-
sion of the district court was erroneous in light of the Supreme
Court's decision in Royal Drug that the "business of insurance"
does not encompass agreements between insurers and third party
providers of goods and services.' 75 The Fifth Circuit concluded
that the "business of insurance" exemption does not extend to
those with whom an insurer contracts to discharge its policy obli-
gation, therefore, it was error for the district court to grant sum-
mary judgment in favor of the defendants on the Sherman Act
claims.

17 6

These decisions by the Fifth Circuit indicate that the court
will follow a strict interpretation of the Royal Drug decision in de-
termining the scope of the McCarran-Ferguson Act exemption. For
an action to fall within the exemption, the court will require a de-
finitive showing that the arrangement will spread the insurer's risk
or help underwrite the insurer's obligation. An arrangement which
merely enables the insurer to minimize costs in satisfying its obli-
gations or to maximize profits will not fall within the "business of
insurance" exemption.

V. PRIVATE ENFORCEMENT

Private actions constitute a major part of the antitrust

171. 607 F.2d at 136.
172. Id.
173. 440 U.S. 205 (1979). See notes 157-59 supra, and accompanying text.
174. 607 F.2d at 137-38.
175. Id. at 137.
176. Id. at 137-38.
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caseload of the federal courts. Section 4 of the Clayton Act forms
the basis of private antitrust actions by granting private parties
the right to bring treble damage suits for violations of the antitrust
laws.177 Section 16 of the Act authorizes private suits for injunctive
relief.' 7 8 Most private actions are treble damage cases, though the
number of suits for injunctive relief is increasing. 79 These private
actions constitute a major part of the nation's antitrust enforce-
ment program and serve as a tremendous deterrent to antitrust vi-
olations. 180 The following sections cover a variety of problems that
arise from private enforcement.

A. Standing

Standing for damage actions under the antitrust laws is con-
trolled by section 4 of the Clayton Act which grants standing to
"[a]ny person who shall be injured in his business or property by
reason of anything forbidden in the antitrust laws."'' In the Fifth
Circuit, the target area test is applied to determine standing in pri-
vate actions under section 4.,ss In order to have standing under
this test, the complainant "must be one against whom the conspir-
acy is aimed. . . .Or, . . . show that he is within that sector of the
economy which is endangered by a breakdown of competitive con-
ditions in a particular industry."'83 Additionally, the complainant
must demonstrate "injury of the type the antitrust laws were in-
tended to prevent and that flows from that which makes defen-
dants' acts unlawful."''

In two cases decided during the current survey period, the
Fifth Circuit considered the stringency of the standing require-

177. 15 U.S.C. § 15 (1976). Section 4 provides in part that "[any person who shall be
injured in his business or property by reason of anything forbidden in the antitrust laws
may sue therefor in any district court. . . and shall recover threefold the damages by him
sustained, and the cost of suit, including a reasonable attorney's fee." Id.

178. 15 U.S.C. § 26 (1976).
179. See Interphoto Corp. v. Minolta Corp., 417 F.2d 621 (2d Cir. 1969); Teleflex In-

dus. Prods., Inc. v. Brunswick Corp., 410 F.2d 380 (3d Cir. 1969); National Screen Serv.
Corp. v. Poster Exch., Inc., 305 F.2d 647 (5th Cir. 1962).

180. L. SULLIVAN, supra note 1, § 246, at 770.
181. 15 U.S.C. § 15 (1976). See note 177 supra.
182. Yoder Bros., Inc. v. California-Florida Plant Corp., 537 F.2d 1347, 1359 (5th Cir.

1976), cert. denied, 429 U.S. 1094 (1977); Jeffrey v. Southwestern Bell, 518 F.2d 1129, 1131
(5th Cir. 1975).

183. Jeffrey v. Southwestern Bell, 518 F.2d 1129, 1131 (5th Cir. 1975).
184. Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 489 (1977).
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ments of the Clayton Act. The Fifth Circuit found that the target
area test was satisfied in Midland Telecasting Co. v. Midessa Tele-
vision Co., 85 a private antitrust action alleging a conspiracy by a
cable television company and its co-owners against a UHF televi-
sion station. Plaintiff, Midland Telecasting, complained that com-
petition in the television broadcasting industry in the Midland-
Odessa market was restrained by the refusal of the defendant tele-
vision companies to carry plaintiff's UHF signal.186 The district
court granted the defendants' motion for summary judgment pri-
marily on the ground that Midland Telecasting lacked standing to
assert the claim.18 7 The Fifth Circuit rejected the district court's
reliance on Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc.'88 and
Jeffrey v. Southwestern Bell 8 9 by distinguishing those cases on
the facts. The court noted that the lack of standing in Brunswick
was due to the plaintiff's failure to allege either causation or the
type of injury the antitrust laws were designed to prevent, and that
in Jeffrey the plaintiffs failed to prove that they were targets of
alleged monopolistic practices.' 0 The Fifth Circuit concluded,
however, that the plaintiff's allegation that the defendants either
took part in a group boycott or acted in concert to refuse access to
an essential facility was sufficient to demonstrate that the injury
alleged flowed directly from the defendants' illegal actions.1 91 The
allegations in the complaint were also sufficient to establish that
the plaintiff was the target of the conspiracy and, as such, was an
"adequate representative of that sector of the economy which is
threatened by the alleged anticompetitive acts of the defen-
dants. 19

2 The Fifth Circuit reaffirmed its adherence to the target
area test for determining whether a plaintiff has standing. 98

The Fifth Circuit limited the scope of the target area test in
In re Beef Industry Antitrust Litigation,9" which involved an ap-

185. 617 F.2d 1141 (5th Cir. May 1980).
186. Id. at 1143.
187. Id.
188. 429 U.S. 477 (1977).
189. 518 F.2d 1129 (5th Cir. 1975).
190. 617 F.2d at 1145.
191. Id.
192. Id.
193. See Hayes v. Solomon, 597 F.2d 958 (5th Cir. 1979); Calderone Enterprises Corp.

v. United Artists Theatre Circuit, Inc., 454 F.2d 1292 (2d Cir. 1971), cert. denied, 406 U.S.
930 (1972).

194. 600 F.2d 1148 (5th Cir. Aug. 1979). Other aspects of this case are discussed infra
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peal of thirteen private antitrust actions brought by cattlemen,
ranchers, and feeders against twenty-five retail food chains, a
wholesale grocer, a trade association, and a price reporting publica-
tion. Allegations in the complaints asserted that the retail chains
were conspiring to set artificially high prices for beef sold to retail
consumers. 19 The district court granted the defendants' motion to
strike allegations of retail price-fixing from the complaints. The
Fifth Circuit held that the retail purchaser was the "target" of a
retail price-fixing conspiracy.1" The court reasoned that to recog-
nize the non-purchasing plaintiffs as targets of the alleged price-
fixing conspiracy would be to grant antitrust standing to firms and
persons at every level in the chain of beef production and distribu-
tion. 197 Accordingly, the court determined that only those com-
plaints that alleged injuries resulting from retail purchases of beef
at prices affected by the alleged conspiracy could support standing,
and that the complaints that alleged merely a harm flowing deriva-
tively from a reduction in consumer demand could not support
standing."98 Thus, allegations by the cattlemen and ranchers that
the alleged retail price-fixing conspiracy reduced consumer de-
mand for beef, thereby derivatively reducing the retailers' and the
packers' demand for the plaintiffs' cattle, did not satisfy the target
area test for standing to sue on the retail price-fixing issue.'" By
affirming the district court's order to strike the retail price-fixing
allegations from the plaintiffs' complaints, the Fifth Circuit ad-
hered to the principle that application of the target area test
should not be expanded to include injuries resulting from mere
"ripple effects" of antitrust violations.2 "

B. Proof of Damages

It is well established that in order to recover treble damages

at notes 246-60.
195. Id. at 1167.
196. Id. at 1168. See Kemp Pontiac-Cadillac, Inc. v. Hartford Auto. Dealers' Ass'n,

380 F. Supp. 1382, 1386 (D. Conn. 1974).
197. 600 F.2d at 1168.
198. Id.
199. Id.
200. See Larry R. George Sales Co. v. Cool Attic Corp., 587 F.2d 266 (5th Cir. 1979).

See also Hawaii v. Standard Oil Co., 405 U.S. 251, 262 n.14 (1972) ("Congress did not in-
tend the antitrust laws to provide a remedy in damages for all injuries that might conceiva-
bly be traced to an antitrust violation.").
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under section 4 of the Clayton Act,201 a plaintiff must prove: (1) a
violation of the antitrust laws; (2) cognizable injury attributable to
the violation; and (3) at least the approximate amount of the dam-
age.2 02 In one case during the current survey period, the Fifth Cir-
cuit examined whether the three requirements for recovering treble
damages were met. In Chrysler Credit Corp. v. J. Truett Payne,
Inc.,' the Fifth Circuit considered whether the plaintiff had al-
leged a cognizable injury attributable to a violation of section 2(a)
of the Robinson-Patman Act and whether the plaintiff had proved
the approximate amount of damages suffered. Chrysler involved an
appeal from a treble damage judgment awarded against Chrysler
Motor Corporation for price discrimination in violation of the
Robinson-Patman Act.204 Addressing the cognizable injury issue,
the court initially noted the scarcity of proof offered by the plain-
tiff. To show that Chrysler's incentive program caused it to lose
sales, plaintiff introduced only the unsupported testimony of its
owner that customers and salesmen had told him that the dealer-
ship was being undersold and that some salesmen had quit as a
result. Plaintiff also relied solely on the unsupported testimony of
its owner to show lost profits by reason of the programs.2'0 The
court held that these conclusory statements by the plaintiff's own-
er, without evidentiary support as to the fact of damage caused by
the alleged antitrust violation, were not sufficient. The court re-
jected the plaintiff's argument that in a section 2(a) case mere
proof of the alleged price discrimination was sufficient to establish
injury by reason of an antitrust violation, thus entitling the plain-
tiff to damages. Although the Fifth Circuit noted that this Robin-

201. 15 U.S.C. § 15 (1976). See note 177 supra.
202. Larry R. George Sales Co. v. Cool Attic Corp., 587 F.2d 266, 270 (5th Cir. 1979);

Kestenbaum v. Falstaff Brewing Corp., 514 F.2d 690, 694 (5th Cir. 1975), cert. denied, 424
U.S. 943 (1976); Terrell v. Household Goods Carriers' Bureau, 494 F.2d 16, 20 (5th Cir.),
cert. dismissed, 419 U.S. 987 (1974).

203. 607 F.2d 1133 (5th Cir. Dec. 1979), cert. granted, 49 U.S.L.W. 3245 (U.S. Oct. 7,
1980) (No. 79-1944).

204. Id. at 1134. Plaintiff alleged that as a result of certain discriminatory sales incen-
tive programs conducted by Chrysler Motors among its dealerships in the Birmingham area,
plaintiff was forced to pay higher prices for Chrysler automobiles than its competitors. Ad-
ditionally, plaintiff claimed that because of the higher prices it lost sales and profits and was
eventually forced out of business. Id. On appeal, the court found it unnecessary to discuss
whether the Chrysler incentive programs violated the Robinson-Patman Act and focused
exclusively on the damage aspect of the trial. Id. at 1135.

205. Id. at 1135.
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son-Patman "automatic damages" concept had some precedential
support,0 6 the court declined to follow it.

The court relied on the Supreme Court's decision in Bruns-
wick Corp. v. Pueblo Bowl-O-Mat, Inc.,0 1 which held that the an-
titrust laws do not provide a damages remedy for all losses tracea-
ble to violations of the antitrust laws, but only for losses that are
part of the anticompetitive effect of such conduct. The court rea-
soned that when a seller charges different prices to different pur-
chasers, injury to competition does not necessarily result.208 Ac-
cording to the Fifth Circuit, competition is harmed only to the
extent that the favored purchaser, by use of the discriminatory
price difference, actually draws sales or profits from his unfavored
competitor.20' Since the plaintiff failed to allege more than a mere
price difference, without substantial evidence of injury resulting
therefrom, the Fifth Circuit concluded that the district court erred
in denying the defendant's motion for directed verdict.210

This decision by the Fifth Circuit reaffirmed that the proof
necessary to establish a section 2(a) violation is not the same as
the proof necessary to support a private action for damages. Thus,
in the Fifth Circuit, price discrimination that threatens competi-
tion but which has not caused any actual competitive injury may
be held to violate the statute even though it will not support an
action for damages.2 '

206. See Fowler Mfg. Co. v. Gorlick, 415 F.2d 1248 (9th Cir. 1969), cert. denied, 396
U.S. 1012 (1970); Elizabeth Arden Sales Corp. v. Gus Blass Co., 150 F.2d 988, 996 (8th Cir.),
cert. denied, 326 U.S. 773 (1945).

207. 429 U.S. 477, 489 (1977).
208. 607 F.2d at 1136. See, e.g., United States v. United States Gypsum Co., 438 U.S.

422, 450-51 (1978).
209. 607 F.2d at 1136. See, e.g., Enterprise Indus., Inc. v. Texas Co., 240 F.2d 457 (2d

Cir.), cert. denied, 353 U.S. 965 (1957); Uniroyal, Inc. v. Jetco Auto Serv., Inc., 461 F. Supp.
350, 357-59 (S.D.N.Y. 1978); McCaskill v. Texaco, Inc., 351 F. Supp. 1332, 1341 (S.D. Ala.
1972), afld sub nom. Harrelson v. Texaco, Inc., 486 F.2d 1400 (5th Cir. 1973). See also
Perkins v. Standard Oil Co., 395 U.S. 642, 648-49 (1969) (implying that the disfavored pur-
chaser must show more than mere price difference to recover damages).

210. 607 F.2d at 1137. As to the amount of damages issue, the court concluded that an
allegation of a price difference without more does not indicate the amount of lost sales or
profits. Id. The Fifth Circuit reaffirmed its position that the burden of putting forth sub-
stantial evidence on damages is not satisfied by mere speculation or guess work. See Keener
v. Sizzler Family Steak Houses, 597 F.2d 453, 457 (5th Cir. 1979).

211. See Areeda, Antitrust Violations Without Damage Recoveries, 89 HARv. L. REv.

1127, 1127-28 (1976). See also Gottesman v. General Motors Corp., 436 F.2d 1205, 1210 (2d
Cir.) (private injury does not necessarily accompany public injury), cert. denied, 403 U.S.
911 (1971).
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C. Contribution

Until recently, no federal court had ever recognized a right of
contribution among antitrust coconspirators.2 1 However, the most
recent and the only appellate court to specifically consider this is-
sue abruptly rejected the limited precedent and adopted the posi-
tion that antitrust coconspirators are entitled to contribution. In
Professional Beauty Supply, Inc. v. National Beauty Supply,
Inc.,'21 an Eighth Circuit panel, with one judge dissenting, held
that an antitrust defendant should, at least under certain circum-
stances, be entitled to contribution from those "joint tortfeasors"
not sued by the plaintiff in the main demand.1 The Fifth Circuit
had an opportunity to reconsider its position on contribution, in
light of the Eighth Circuit's decision, in Wilson P. Abraham Con-
struction Corp. v. Texas Industries, Inc.'1 In Texas Industries,
the plaintiff asserted that Texas Industries and certain unnamed
coconspirators engaged in an unlawful combination and conspiracy
to raise and stabilize the price of ready-mix concrete in the New
Orleans area in violation of section 1 of the Sherman Act.2'e Texas
Industries filed a third-party complaint against the coconspirators
seeking contribution from them in the event that it was found lia-
ble to Abraham in the main demand.1  The district court granted
the third-party defendants' motion to dismiss the third-party com-
plaint on the ground that no right of contribution existed among
antitrust coconspirators under federal law.1 8 Prior to addressing

212. See American Motor Inns, Inc. v. Holiday Inns, Inc., 521 F.2d 1320 (3d Cir. 1975);
Sabre Shipping Corp. v. American President Lines, Ltd., 298 F. Supp. 1339 (S.D.N.Y. 1969).
See also Goldlawr, Inc. v. Schubert, 276 F.2d 614, 616 (3d Cir. 1960) (dictum); Baughman v.
Cooper-Jarrett, Inc., 391 F. Supp. 671, 678 n.3 (W.D. Pa. 1975) (dictum), aff'd and modified
on other grounds, 530 F.2d 529 (3d Cir.), cert. denied, 429 U.S. 825 (1976); Gould v. Ameri-
can-Hawaiian S.S. Co., 387 F. Supp. 163 (D. Del. 1974) (dictum).

213. 594 F.2d 1179 (8th Cir. 1979).
214. The case law has uniformly characterized a private antitrust suit as a tort action.

See, e.g., Solomon v. Houston Corrugated Box Co., 526 F.2d 389, 392 n.4 (5th Cir. 1976);
Simpson v. Union Oil Co., 311 F.2d 764, 768 (9th Cir.), rev'd on other grounds, 377 U.S. 13
(1963); Williamson v. Columbia Gas & Elec. Corp., 110 F.2d 15 (3d Cir. 1939), cert. denied,
310 U.S. 639 (1940). One commentator, however, has questioned the assumption that pri-
vate antitrust actions sound in tort or that antitrust violators are necessarily "tortfeasors."
Note, Contribution in Private Antitrust Suits, 63 CORNELL L. REV. 682, 692-97 (1978).

215. 604 F.2d 897 (5th. Cir. Oct. 1979).
216. Id. at 899. Discovery instituted by Texas Industries revealed that the unnamed

coconspirators were Radcliff Materials, Inc., Jimco, Inc., and OKC Dredging, Inc. Id.
217. Id.
218. Id.
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the arguments raised by the defendant in support of contribution,
the Fifth Circuit noted that there was no statutory right of contri-
bution provided under either the Sherman Act 21 9 or the Clayton
Act.220 The court concluded that the issue of contribution had to
be resolved by reference to federal common law.s21

The court first considered Texas Industries' argument that the
deterrent effect of treble damages was dissipated by the possibility
that only one of a number of coconspirators would actually be lia-
ble for the injury.222 The court rejected this argument, concluding
instead that the very possibility of imposition of sole liability had
an enhanced deterrent effect. The court noted that the chance that
a participant might be faced with a full judgment would be more
likely to discourage anticompetitive conduct than would ensuring
that each participant pay only a fair share.2 23 The court indicated,
however, that even assuming that the arguments regarding the rel-
ative deterrent effects were inconclusive, this inconclusiveness
would hardly be a compelling reason upon which to base a rule
allowing contribution.224

The Texas Industries court next considered the defendant's
alternative argument that a rule prohibiting contribution would
encourage collusion by the plaintiff with one or more of the poten-
tial defendants to the action. According to Texas Industries, under
a no-contribution rule, a larger or more powerful wrongdoer would
have sufficient economic influence to coerce a plaintiff into exclud-
ing it as a defendant. The Fifth Circuit concluded that this threat
was insufficient to counterbalance the advantages derived from de-

219. 15 U.S.C. §§ 1-7 (1976).
220. Id. §§ 12-24. Texas Industries advanced the argument that the denial of contribu-

tion in an antitrust context was inconsistent with the allowance of contribution under other
federal statutes. The defendants based this argument on cases which have recognized a right
of contribution under certain provisions of the federal securities laws that do not expressly
provide for such a right. 604 F.2d at 903. The Fifth Circuit rejected this argument noting
that the securities laws made express statutory provision for contribution in other provi-
sions, and allowance of contribution was explained under the general principle that the se-
curities laws were to be administered in pari materia. Id. Since there was no express provi-
sion for contribution under the antitrust laws, the court concluded that cases decided under
the securities laws could not be used as authority for implying such a right in the antitrust
area. Id.

221. 604 F.2d at 901 n.7.
222. Id. at 901.
223. Id.
224. Id.
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nying contribution to wrongdoers. Since Texas Industries had not
suggested any collusion or coercion in its allegations, the court was
unwilling to assume that the plaintiff engaged in such tactics.226

However, the court did indicate that should a defendant establish
that it was a victim of such collusion, it might have an indepen-
dent cause of action against its coconspirators.1 6

Texas Industries' third contention alleged that a rule denying
contribution was inconsistent with the Supreme Court's rejection
of in pari delicto as a defense to an antitrust action in Perma Life
Mufflers, Inc. v. International Parts Corp. s7 Texas Industries rea-
soned that if a participant in an unlawful scheme was not pre-
cluded from recovering treble damages from other participants,
then no rationale could justify the denial of a right to seek contri-
bution from fellow wrongdoers. The Fifth Circuit rejected Texas
Industries' assessment of the Perma Life decision and concluded
that Perma Life was not a wholesale rejection of the in pari delicto
doctrine in an antitrust treble damages action.28 Furthermore, the
court reasoned that the partial rejection of the defense in Perma
Life did not require the court to recognize a right of contribution
among antitrust coconspirators. The court distinguished a rule that
bars suit by a plaintiff who in arny way participated in the antitrust
violation from a rule that forbids a defendant from obtaining con-
tribution from coconspirators. The court noted that in the former
situation the deterrent effect of the antitrust laws would be dimin-
ished due to a reduction in the pool of potential private attorneys
general who could instigate costly antitrust litigation, whereas in
the latter situation, prohibiting contribution would enhance the

225. Id. at 901-02.
226. Id.
227. 392 U.S. 134 (1968). The in pari delicto defense is used by defendants to avoid

liability on the ground that the plaintiff participated in the wrong. See L. SULLIVAN, supra
note 1, § 250, at 783-85.

228. 604 F.2d at 902. The Fifth Circuit based this reasoning on lower court opinions
that have concluded that Perma Life refuses an in pan delicto defense only to those "plain-
tiffs who do not bear equal responsibility for creating and establishing an illegal scheme, or
who are required by economic pressures to accept such an agreement." Premier Elec. Con-
str. Co. v. Miller-Davis Co., 422 F.2d 1132, 1138 (7th Cir.), cert. denied, 400 U.S. 828 (1970).
See Bernstein v. Universal Pictures, Inc., 517 F.2d 976 (2d Cir. 1975); Columbia Nitrogen
Corp. v. Royster Co., 451 F.2d 3, 15-16 (4th Cir. 1971). In Greene v. General Foods Corp.,
517 F.2d 635, 646-47 (5th Cir. 1975), a panel of the Fifth Circuit indicated that it "seriously
question[ed]" the argument that in pari delicto retained vitality after Perma Life, but the
court did not expressly rule on this point.
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statutes' deterrent effect by preventing a defendant from cutting
its losses.2"

Texas Industries next argued that denying contribution
amounted to a taking of property without due process and equal
protection of the law as guaranteed by the fifth amendment.2 -

0 The
Fifth Circuit concluded that neither a procedural nor a substantive
due process violation resulted from a refusal to allow contribution.
The court held that the judicial proceeding required before a
treble damage penalty could be imposed went far beyond the
threshold requirement of procedural due process. The court also
concluded that a rule denying contribution satisfied the "mere ra-
tionality" test utilized by courts to scrutinize economic legisla-
tion.2 " 1 Likewise, the court concluded that Texas Industries' equal
protection argument was unacceptable since the no-contribution
rule was rationally related to the antitrust goals of preserving and
promoting competition and ensuring an open and free market.232

Finally, the Fifth Circuit reasoned that no distinction should
be drawn between intentional and unintentional violators.3 The
Fifth Circuit based this decision on several grounds. First, accord-
ing to the court, a rule allowing contribution for an unintentional
violator would diminish the deterrent function of treble damages
by reducing the threat of sole liability. The court reasoned that
businesses might be encouraged to risk anticompetitive conduct
knowing that proof of illegal purpose could prove impossible.2 3"4

Second, the court concluded that allowing limited contribution
would make the lawsuit more complex and difficult to manage,
thereby dissuading plaintiffs from bringing such actions. 3 s

In rejecting a right of contribution for coconspirators, the
court recognized that its decision was subject to reasonable con-
trary arguments. However, the court reasoned that "to forge a new
rule with questionable benefits and such possible detriments [was]

229. 604 F.2d at 902-03.
230. Id. at 903.
231. Id. at 904.
232. Id. at 905.
233. Id.
234. Id.
235. Id. at 905-06. Judge Morgan, in an opinion concurring in part and dissenting in

part, argued that an unintentional violator should not be absolutely barred from seeking
contribution from fellow wrongdoers in the absence of conclusive proof that a limited contri-
bution rule would frustrate the purposes of the antitrust laws. Id. at 906-08.

[Vol. 12:77



ANTITRUST

a bad practice. s" Accordingly, the court suggested that Congress
was a forum better suited to evaluating the competing interests
and policies involved.37

D. Passing-On

The "passing-on" issue presents some of the most complex
problems in antitrust enforcement. "Passing-on" usually means the
process whereby a middleman in the chain of distribution, who has
been overcharged by a manufacturer or by a producer, adjusts his
prices upward in sales to a lower level in the chain to reflect the
overcharge .2 8 The passing-on issue arises in two contexts. In one
context, the manufacturer asserts the passing-on defense against
the plaintiff middleman on the grounds that the plaintiff was not
injured because it resold the product at its usual markup, thus
passing-on any damage resulting from the overcharge to down-
stream buyers.2 3 9 In the second situation, the manufacturer, who
conspired to increase prices, is sued not by a firm buying from it,
but by a vertically more remote buyer claiming that the overcharge
was passed on to it.2 40 In Hanover Shoe, Inc. v. United Shoe Ma-
chinery Corp.,241 the Supreme Court barred the use of passing-on
as a defense in an antitrust action. Hanover Shoe was a treble
damage action by a shoe manufacturer against a manufacturer of
machinery used in making shoes. The plaintiff claimed damages
arising from the defendant's practice of leasing, rather than selling,
the machinery; a practice that the plaintiff contended violated sec-
tion 2 of the Sherman Act. The Supreme Court affirmed the trial
court's refusal to permit the defendant to prove up the defense
that any illegal overcharges imposed on the lessee shoe manufac-
turers had been passed on to the manufacturers' customers. This
decision was based on the "general tendency in the law" not to
trace damages "beyond the first step. 2 4' The Supreme Court re-
jected the defendant's argument that an exception to the general
rule should be allowed when economic circumstances both caused

236. Id. at 906.
237. Id.
238. L. SuLLivAN, supra note 1, § 252, at 787-88.
239. Id. at 787. This is frequently referred to as defensive passing-on.
240. Id. This is referred to as offensive passing-on.
241. 392 U.S. 481 (1968).
242. Id. at 488 n.6.
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and enabled the buyer to pass on the full overcharge to his cus-
tomers. According to the Court, the impact of the overcharge on
the buyer's pricing decisions could not be demonstrated with any
precision, and therefore, recognition of a general passing-on de-
fense would complicate many antitrust proceedings.2 43

In Illinois Brick v. Illinois,'" the Supreme Court, in its most
recent consideration of the passing-on issue, resolved a split of au-
thority in the courts of appeals by ruling that, with few exceptions,
indirect purchasers of an alleged price-fixer's product could not
maintain a treble damages action predicated on the offensive use
of the theory that the price-fixer's overcharge to his customer was
passed on to the plaintiffs. The Supreme Court reasoned that if
Hanover Shoe were to be followed, offensive as well as defensive
use of passing-on had to be barred. The Court noted that recogni-
tion of a one-sided limitation on a passing-on theory of damages
would lead to a serious risk of multiple liability. Accordingly, the
Court decided that the passing-on theory of damages had to be
barred in those situations in which the defendant could not assert
a passing-on defense against his direct purchasers. 45

During the current survey period, the Fifth Circuit examined
the scope of the Illinois Brick rule barring offensive use of passing-
on in In re Beef Industry Antitrust Litigation.24' The plaintiffs in
the various suits alleged that the retail chains combined, primarily
by using the trade association and the price reporting publication,
to fix at artificially low levels the prices at which beef was pur-
chased from slaughter-houses and meat packers, and ultimately
from the producer-plaintiffs in violation of sections 1 and 2 of the
Sherman Act.2 4

7 The plaintiffs asserted that the resulting depres-

243. Id. at 493-94.
244. 431 U.S. 720 (1977).
245. Id. at 735-36.
246. 600 F.2d 1148 (5th Cir. Aug. 1979). In this case, thirteen private antitrust actions

were consolidated. The plaintiffs included cattlemen, ranchers, and feeders, while the defen-
dante were twenty-five retail food chains, a wholesale grocer, the retail chains' national
trade association, and a beef industry price reporting publication. Id. at 1152-53.

247. Id. at 1154. The plaintiffs contended that the price paid by the retail chains to
packers and slaughterers was established by large retail chains acting in concert. It was
argued that one designated retail chain would buy its beef in the regional wholesale market
early in the week and its pricing decisions were published in reporters distributed through-
out the wholesale beef industry. The other retail chains, it was alleged, then followed the
price established by the regional leader in purchasing their requirements for beef during the
relevant periods. Id.
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sion in wholesale prices to retailers, passed up the chain of distri-
bution, reduced the prices that the plaintiffs received in selling
their cattle to the packers and slaughter-houses. The district court
granted the defendants' motion to dismiss the complaints on the
ground that the plaintiffs' theory of damages was a pass-on theory
indistinguishable in all important respects from the theory of dam-
ages at issue in Illinois Brick.24

The primary issue on appeal was whether the complaints
should have been dismissed on the strength of Illinois Brick. The
defendants contended that the suits were barred by the general
rule in Illinois Brick that only those members who have dealt di-
rectly with participants of a price-fixing conspiracy can maintain
an antitrust action for damages against the price-fixers.2 "9 The
plaintiffs contended that Illinois Brick had no application to the
facts in question and urged the Fifth Circuit to distinguish the sit-
uation in Illinois Brick, in which a price-fixing suit was brought by
a purchaser against a remote seller, from a price-fixing suit
brought by a seller against indirect purchasers.8 0 The plaintiffs
based this argument on the theory that the serious harm flowing
from monopsony and oligopsony price-fixing at a middle tier in an
industry's structure outweighed the considerations of avoidance of
overlapping liability and concern about complexities of proof that
underlay the Illinois Brick decision.25 1 The Fifth Circuit rejected
the plaintiffs' argument that the harm resulting from monopsony
pricing, as alleged in this case, was as a categorical matter greater
than that engendered by monopoly pricing. The court noted that
both types of price-fixing were attended by restrictions in industry
output and the consequent allocation of resources to less valuable
uses.2 52 The plaintiffs argued, however, that the reallocation in mo-
nopsony price-fixing cases was inherently more likely to cause bus-
iness failures than the monopoly price-fixing cases. The court re-
jected this argument noting that, even assuming the plaintiffs'

248. Id. at 1153.
249. Id. at 1155. The defendants pointed out that the plaintiffs had not alleged any

direct sales of cattle to the defendant retail chains. Id.
250. Id. at 1158. Essentially, the plaintiffs urged the court to distinguish a monopoly

price-fixing scheme, in which sellers engage in price-fixing, from a monopsony and oligop-
sony scheme, in which a purchaser or group of purchasers engage in price-fixing, as the
retailer-defendants did in this case.

251. Id.
252. Id. See K. GEORGE & J. SHORzY, THE ALLOCATION OF RESOURCES 150-52 (1978).
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contentions were true, this distinction would be insufficient to war-
rant disparate treatment of monopoly and monopsony for purposes
of passing-on problems. 25

Having determined that the Illinois Brick doctrine applied to
claims of monopsony price-fixing, the court next considered
whether the actions in question fell within any exception to the bar
against use of the passing-on theory. Initially, the court considered
whether the case fell within the "co-conspirator" exception. Plain-
tiffs contended that the complaints in these actions, liberally con-
strued, alleged a conspiracy between the retail chains on the one
hand, and the packers and slaughterers on the other, and argued
for an exception from the Illinois Brick rule for cases involving a
conspiracy between the remote price-fixers and the direct dealing
intermediary.25 According to the plaintiffs, cases involving a con-
spiracy spanning two levels in the chain of distribution fit the ex-
ception recognized in Illinois Brick for cases in which the defen-
dant owned or controlled the middleman. s5 5 There would be no
indirect dealing problem, plaintiffs argued, since those selling to
the packers and slaughterers had dealt directly with the price-
fixing conspiracy. The Fifth Circuit rejected this argument prima-
rily on the ground that the coconspirator theory was not set forth
in the complaints. The court also concluded that the district court
had not abused its discretion by failing to allow the plaintiffs to
amend their complaints to allege a vertical conspiracy.2

However, the court indicated that amendment of the com-
plaints to allege a vertical conspiracy would not have brought these
actions within the exception since "control" in Illinois Brick had
been interpreted to mean control either through acquisition of
stock, or indirectly through financial arrangements.5 Thus, the

253. 600 F.2d at 1158. The court also rejected the plaintiffs' argument that the Illinois
Brick rule did not bar suit against the retail chains' national trade association and price
reporting publication. Id. at 1159. However, the court held that Illinois Brick had no appli-
cation to claims for injunctive relief. The Fifth Circuit expressly adopted the decision of the
Third Circuit in Mid-West Paper Prods. Co. v. Continental Group Ind., 596 F.2d 573 (3d
Cir. 1979). The court in Mid-West ruled that Illinois Brick did not bar suits for injunctive
relief by individual purchasers in price-fixing actions because the policy considerations un-
derlying the passing-on rule, overlapping liability, and complexities of proof did not exist in
claims for injunctive relief. Id. at 592.

254. 600 F.2d at 1160.
255. Illinois Brick Co. v. Illinois, 431 U.S. 720, 736 n.16 (1977).
256. 600 F.2d at 1161.
257. Id. at 1162 (citing In re Western Liquid Asphalt Cases, 487 F.2d 191, 195 (9th
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Fifth Circuit adhered to a very narrow interpretation of the cocon-
spirator exception.

The court next considered whether the allegations fell within
the "cost-plus contract" exception to Illinois Brick and Hanover
Shoe. This exception, adopted by the Supreme Court in Hanover
Shoe,85 was based on the conclusion that the problems of overlap-
ping liability and uncertainties of proof do not exist when an over-
charged buyer has a cost-plus contract. The contract itself and evi-
dence of its performance constitute proof of the amount of dam-
ages without reference to the interactions of supply and demand.
Although no cost-plus contract existed in this case, the Fifth Cir-
cuit concluded that the pleadings alleged the functional equivalent
of a cost-plus contract.

The complaints sufficiently alleged that the impact of the re-
tail chains' price decisions upon the pricing decisions of the pack-
ers was determined without regard to the interactions of supply
and demand and thus fell within the cost-plus contract exception
as a functional equivalent.25 Consequently, the court reversed and
remanded the decision in all thirteen cases.20 The Fifth Circuit
indicated in this decision that it will adhere to a very strict inter-
pretation of the Illinois Brick bar, and only in very limited and
specific circumstances will the court recognize an exception to the
bar against passing-on. This interpretation of the Illinois Brick bar
will apply equally to monopoly and monopsony price-fixing, as well
as to the offensive and defensive use of the passing-on theory in
the Fifth Circuit.

Kathy L. Cox

Cir.), cert. denied, 415 U.S. 919 (1973)).

258. Hanover Shoe, Inc. v. United Shoe Mach. Corp., 392 U.S. 481, 494 (1968).

259. 600 F.2d at 1165.

260. Id. at 1152. The court emphasized, however, that the ruling did not necessarily
entitle the plaintiffs to go to trial. The decision merely entitled the plaintiffs to an opportu-
nity to give a pretrial demonstration that they had the definite and particularized proof that
they needed to establish damages. Id. at 1166-67. The court noted that the cases as pleaded
escaped Illinois Brick only insofar as they avoided the use of general economic theory in
tracing the effect of the defendants' price decision, and only insofar as they could be proved
with certainty. If, as to a particular transaction, a plaintiff is unable to show that the
purchasing packer applied a specific price formula, then the plaintiff will not recover dam-
ages with respect to that sale. Id. at 1166.
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