
CIVIL PROCEDURE
This year's survey of civil procedure is divided into two major

areas. Part one of the survey discusses important decisions in the
area of federal jurisdiction and pretrial procedure. Part two is con-
cerned with the trial and appellate areas of civil procedure.

I. FEDERAL JURISDICTION AND PRETRIAL PROCEDURE

A. Case or Controversy

The primary source of the federal courts' power is article III,
section 2 of the United States Constitution.1 This source limits the
federal courts' jurisdiction to cases or controversies. Although
what constitutes a case or controversy seems incapable of precise
or concrete definition,2 an often quoted attempt is that of Chief
Justice Hughes in Aetna Life Insurance Co. v. Haworth.'

The controversy must be definite and concrete, touching the legal
relations of parties having adverse legal interests. . . . It must be
a real and substantial controversy admitting of specific relief
through a decree of a conclusive character, as distinguished from
an opinion advising what the law would be upon a hypothetical
state of facts."

During the survey period, the Fifth Circuit discussed the re-
quirements of article III in Septum, Inc. v. Keller.' Septum was a
Georgia corporation engaged in the business of exhibiting motion
pictures. In December 1975, three Septum employees were arrested
under the Georgia obscenity statute. The charges were later dis-
missed when Septum agreed to cease showing X-rated films. Sep-
tum soon reached an agreement with Keller, the Clayton County
District Attorney, whereby Septum would be notified, in advance,

1. U.S. CONST. art. III, § 2. See C. WRIGHT, HANDBOOK OF THE LAW OF FEDERAL COURTS
§ 8, at 20 (3d ed. 1976). See generally MANUAL OF FEDERAL PRACTCE § 1.3, at 8-9 (Shepard's
2d ed. 1979).

2. C. WRIGHT, supra note 1, § 12, at 38. See also McCahill v. Borough of Fox Chapel,
438 F.2d 213, 215 (3d Cir. 1971).

3. 300 U.S. 227 (1937).
4. Id. at 240-41.
5. 614 F.2d 456 (5th Cir. Mar.), cert. denied, 101 S. Ct. 527 (1980).
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of future prosecutions. Under the agreement, Septum had the op-
portunity to withdraw questionable films to avoid prosecution.

After receiving notification of a pending prosecution, Septum
withdrew a film and filed suit against Keller and others seeking
injunctive and declaratory relief. The district court, however, re-
fused to take jurisdiction of the case because the controversy re-
quirements of article III and the Federal Declaratory Judgment
Act were not met.

On appeal, defendants took a novel approach in urging affirm-
ance of the district court. The county, a party defendant, con-
tended that there was an "atmosphere of co-operation" between
the parties as evidenced by the agreement. 7 According to the
county, this "atmosphere" was far from the "concrete adverseness"
required by article 111.8 The Fifth Circuit rejected this contention
stating that "personal animosity between the parties to a lawsuit
has never been considered a necessary aspect of a controversy
under Article III."'9 The court also rejected the contention that
there could be no controversy in the absence of a criminal prosecu-
tion noting that a person "should not be required to await and un-
dergo a criminal prosecution as the sole means of seeking relief."10

Finally, in an attempt to guide the lower courts, the Fifth Circuit
made it clear that it remained receptive to cases seeking to vindi-
cate constitutional rights."

The decision in Septum was not surprising considering the
court's relaxed treatment of article III seven months earlier in
International Society for Krishna Consciousness v. Eaves." The
Society, a religious organization, brought suit challenging the con-
stitutionality of an Atlanta, Georgia, ordinance that regulated the
distribution of literature and the solicitation of funds at city-
owned airports. 3 Plaintiffs had not violated the ordinance at the

6. Id. at 457-58. Federal declaratory relief is available only in "a case of actual contro-
versy." 28 U.S.C. § 2201 (1976).

7. 614 F.2d at 459 n.6.
8. Id.
9. Id. at 459.
10. Id. (quoting Doe v. Bolton, 410 U.S. 179, 188 (1973)). See Babbit v. UFW, 442 U.S.

289, 298 (1979); Steffel v. Thompson, 415 U.S. 452, 459 (1974); Evers v. Dwyer, 358 U.S. 202,
204 (1958).

11. 614 F.2d at 459. See also International Soc'y for Krishna Consciousness v. Eaves,
601 F.2d 809 (5th Cir. Aug. 1979).

12. 601 F.2d 809 (5th Cir. Aug. 1979).
13. Id. at 834-39 app. I.
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time they brought suit, so questions of article III jurisdiction were
necessarily raised. The Fifth Circuit recognized that plaintiffs' in-
terest in "engaging in a course of conduct, arguably affected with a
constitutional interest, but proscribed by a statute," was an impor-
tant consideration." In addition, the court noted that the Supreme
Court was most receptive to constitutional challenges by those or-
ganizations whose primary function was not the vindication of con-
stitutional rights. 15 The members of the Society were under a reli-
gious duty to participate in the conduct regulated and proscribed
by the ordinance, and the ordinance interfered with their ability to
conduct their affairs. 6 Therefore, even in the absence of a viola-
tion of the ordinance, the Fifth Circuit held that the challenge
presented a justiciable controversy."

The Society also challenged portions of the ordinance giving
the Commissioner of Aviation the power to apportion space to
competing applicants on an "equitable basis."1 8 Plaintiffs con-
tended that the ordinance was vague and gave the Commissioner
unlimited discretion to circumscribe their activities. There was,
however, no allegation that the Commissioner had invoked the
power under the ordinance.19 Because there was no allegation that
plaintiffs' conduct had been affected,"0 the Fifth Circuit found that
no justiciable controversy existed as to these provisions.2 1

An integral part of the case or controversy requirement is the
doctrine of mootness. This doctrine concerns those circumstances
which render a case, previously suitable for determination, non-
justiciable.2 2 A case becomes moot when the issues are no longer
"live" or when the parties lack a legally cognizable interest in the
outcome of the suit.23

During the survey period, the Fifth Circuit dealt with various
types of mootness. In Yeargin Construction Co. v. Parsons &

14. Id. at 819 (quoting Babbit v. UFW, 442 U.S. 289, 298 (1979)).
15. 601 F.2d at 819.
16. Id.
17. Id. at 820.
18. Id. at 815-16. See id. at 835 app. I § 8, 837 app. I § 16.
19. Id. at 825.
20. Id.
21. Id.
22. 13 C. WmGHT, A. MnLER & E. CooPiR, FEDERAL PRACTICE AND PROCEDURE § 3533,

at 263 (1975). See also C. WRIGHT, upra note 1, § 12, at 39.
23. E.g., DeFunis v. Odegaard, 416 U.S. 312, 317 (1974)(per curiam); PoweU v. McCor-

mack, 395 U.S. 486, 496 (1969).
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Whittmore Alabama Machinery & Services Corp.,24 the court reit-
erated the basic principles of the mootness doctrine. Parsons had
been denied a district court stay pending arbitration of a contract
dispute. It appealed the denial, but the stay was granted while the
appeal was pending. The Fifth Circuit held that the issue was
moot.2 5 Yeargin Construction presented a case in which the issue
was no longer "live." Similarly, in International Society for
Krishna Consciousness v. Eaves,"6 portions of the appeal became
moot when the city amended parts of an objectionable ordinance."

In Florida Board of Business Regulation v. NLRB,' 8 the de-
termination of mootness was not as easy as in Yeargin Construc-
tion and Eaves. The NLRB asserted jurisdiction over Florida's jai
alai pari-mutuel industry and directed that an election be held in
an attempt to unionize the industry. Before the election, the state
filed suit in district court seeking declaratory relief and an injunc-
tion against the election." The district court refused to enjoin the
election. When the election resulted in defeat for the union, the
district court dismissed the case as moot.80

On appeal, the Fifth Circuit agreed that no justiciable contro-
versy exists when a case has become moot.'1 In this instance, how-
ever, the court found that the state's request for declaratory relief
was still "live.""2 The court found that "the facts alleged, under all
the circumstances, show that there [was] a substantial controversy,
between parties having adverse legal interests, of sufficient imme-
diacy and reality to warrant the issue of a declaratory judgment."'

The court recognized a real controversy evidenced by the potential
conflict between state regulations and NLRB policies should the
NLRB continue its assertion of jurisdiction." The decision thus
indicates that courts should carefully consider cases which appear
to be moot because the essence of the controversy may remain

24. 609 F.2d 829 (5th Cir. Jan. 1980)(per curiam).
25. Id. at 831.
26. 601 F.2d 809 (5th Cir. Aug. 1979).
27. Id. at 815-16.
28. 605 F.2d 916 (5th Cir. Nov. 1979).
29. Id. at 918. The state sought a declaration that the NLRB's assertion of jurisdiction

was illegal. Id.
30. Id.
31. Id. (citing Flast v. Cohen, 392 U.S. 83, 95 (1968)).
32. 605 F.2d at 919.
33. Id. at 918-19 (quoting Connell v. Shoemaker, 555 F.2d 483, 486 (5th Cir. 1977)).
34. 605 F.2d at 919.
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even though the immediate point of controversy has passed.
The court intimated that, even if the sole remaining issue was

the legality of the election, the case still might not have been moot.
The facts alleged indicated that the issue was "capable of repeti-
tion, yet evading review," 8 and thus met the requirements of a
notable exception to the doctrine of mootness3 6 The requirements
of the exception, as expressed in Weinstein v. Bradford,s7 were
met in Florida Board. The court found that: (1) the NLRB's action
in calling the election could not be fully litigated prior to the elec-
tion; and (2) there was reason to believe that the NLRB could or
would call for another election."

B. Abstention

In Septum, Inc. v. Keller,8 9 the principles concerning federal
intervention and abstention were brought into controversy. Al-
though the district court refused to rule on the question of absten-
tion, the Fifth Circuit decided that the issue was properly before
the court."'

The notions of federalism, equity, and comity embraced in
Younger v. Harris41 and Steffel v. Thompson42 provided the basis
for the Fifth Circuit's discussion of abstention in Septum. Younger
held that federal injunctive relief was not appropriate to halt a
state criminal proceeding.' In Steffel, however, the Supreme
Court held that the Younger principles had "little force in the ab-
sence of a pending state proceeding."'

The Fifth Circuit noted that, because of the agreement be-
tween Septum and Keller, Septum was not faced with a pending
state prosecution.' The court also stated that "because the federal

35. Id. at 919-20. See C. WRIGHr, supra note 1, § 12, at 39.
36. 605 F.2d at 919.
37. 423 U.S. 147 (1975)(per curiam).
38. 605 F.2d at 920.
39. 614 F.2d 456 (5th Cir. Mar.), cert. denied, 101 S. Ct. 527 (1980). For the factual

setting of Septum, see notes 5-7 supra, and accompanying text.
40. Id. at 458-59.
41. 401 U.S. 37 (1971).
42. 415 U.S. 452 (1974).
43. 401 U.S. at 53.
44. 415 U.S. at 462 (quoting Lake Carriers' Ass'n v. MacMullan, 406 U.S. 498, 509

(1972)).
45. 614 F.2d at 457-58. Keller agreed to notify Septum of impending prosecutions to

allow Septum to avoid prosecution by voluntarily withdrawing any questionable films. In
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court in this situation [was] not asked to interrupt . . . [a] state
proceeding, notions of federalism" were irrelevant."6 The court
held that the presence of the agreement between the parties did
not matter as far as the principles of Younger and Steffel were
concerned. 7 In essence, the Fifth Circuit found Septum indistin-
guishable from Steffel on the issue of abstention.'" Since neither
case concerned a pending state proceeding, the only difference was
the informal agreement present in Septum." The court found that
the agreement simply "did not include any provision limiting the
availability, to Septum, of federal relief."50

C. Subject Matter Jurisdiction

To invoke the jurisdiction of the federal courts, a party must
demonstrate that the case is clearly within the jurisdiction of the
court.5 1 In Norton v. Larney,51 the Supreme Court emphasized
that jurisdiction cannot be presumed, but must affirmatively ap-
pear in the record.5 8 In fact, there is a presumption that a federal
court is without jurisdiction until such jurisdiction is proven."

During the survey period, the Fifth Circuit found internal dis-
agreement as to how and when the jurisdictional issue should be
decided. In Menchaca v. Chrysler Credit Corp.,55 appellant and his
wife filed suit against Chrysler and others alleging a conspiracy to
deprive them of their rights under the fourteenth amendment. The
controversy arose when a repossession crew attempted to repossess
appellant's car. The crew called the police when appellant caused a
disturbance. Appellant alleged that the police involvement allowed
the crew to take the property, and that this constituted "state ac-
tion" under 42 U.S.C. § 1983." On motion by Chrysler, and after a

this instance, the agreement was followed by notice and withdrawal. Thus, no prosecution
was pending. Id.

46. Id. at 460.
47. Id. at 461. Although the agreement did, in effect, protect Septum from state prose-

cutions, the court refused to distinguish Septum from Steffel. Id.
48. Id.
49. Id. at 460 & n.9.
50. Id. at 461.
51. MANUAL Or FDzRAL PRAc'c, supra note 1, § 1.5, at 16.
52. 266 U.S. 511 (1925).
53. Id. at 515.
54. See, e.g., Turner v. Bank of N. America, 4 U.S. (4 Dall.) 7, 11 (1799).
55. 613 F.2d 507 (5th Cir. Mar.), cert. denied, 101 S. Ct. 358 (1980).
56. Id. at 510. See 42 U.S.C. § 1983 (1976).
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full evidentiary hearing, the district court dismissed the case for
want of subject matter jurisdiction."

Because Chrysler made a "factual" attack on the court's juris-
diction, the court considered it proper to consider matters outside
the pleadings in ruling on the motion. 58 The court added that such
an attack may occur at any time, and plaintiff bears the burden of
proving jurisdiction.59 After reviewing the record, the Fifth Circuit
held that, in light of the abundant testimony, the district court did
not abuse its discretion in deciding the merits of the jurisdictional
issue. 0 Thus, the Fifth Circuit was satisfied that the district court
decided the issue correctly and at the proper time.

Circuit Judge Garza, however, was not satisfied. 1 In his dis-
sent, he noted that the court had ignored its own precedent as well
as that of the Supreme Court." Judge Garza felt that the "state
action" requirement would be satisfied if appellants prevailed on
their assertions of police intervention. The state, he reasoned,
had authorized a seizure of property without providing an opportu-
nity for a hearing." To allow such a seizure would frustrate the
purpose of the Texas repossession statute" and the teachings of
Fuentes v. Shevin" and Sniadach v. Family Finance Corp. 7

According to Judge Garza, the decision was controlled by Mc-
Beath v. Inter-American Citizens For Decency Committee," in
which the Fifth Circuit held that "where the factual and jurisdic-
tional issues are completely intermeshed the jurisdictional issues
should be referred to the merits, for it is impossible to decide one
without the other."' Judge Garza concluded that this policy

57. 613 F.2d at 510.
58. Id. at 511 (citing Mortensen v. First Fed. Say. & Loan Ass'n, 549 F.2d 884, 891 (3d

Cir. 1977)). See FED. R. Crv. P. 12(b)(1).
59. 613 F.2d at 511 (citing McLain v. Real Estate Bd., Inc., 583 F.2d 1315, 1318 n.1

(5th Cir. 1978), vacated and remanded on other grounds, 100 S. Ct. 502 (1980); Mortensen
v. First Fed. Say. & Loan Ass'n, 549 F.2d 884, 891-92 (3d Cir. 1977)).

60. 613 F.2d at 512-13.
61. Id. at 513 (Garza, J., dissenting).
62. Id.
63. Id. at 515.
64. Id.
65. Tax. Bus. & COM. CODE ANN. § 9.503 (Vernon 1975).
66. 407 U.S. 67 (1972).
67. 395 U.S. 337 (1969).
68. 374 F.2d 359 (5th Cir.), cert. denied, 389 U.S. 896 (1967).
69. Id. at 363.
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should control because "courts should be careful not to decide the
merits, under the guise of determining jurisdiction, without the or-
dinary incidents of a trial. '70

The Menchaca majority did not respond to Judge Garza's
claims concerning McBeath, thus leaving the impression that Mc-
Beath was tacitly limited by this decision. It appears, then, that
the policy of referring the "intermeshed" issues to trial, expressed
by the court in Continental Casualty Co. v. Department of High-
ways,7' has been diluted in the Fifth Circuit.

In contrast to the strict jurisdictional attitude in Menchaca,
the decision in Farina v. Mission Investment Trust72 indicates
that certain circumstances may be conducive to relaxed jurisdic-
tional attitudes. In Farina, federal jurisdiction was based on the
presence of the Federal Deposit Insurance Corporation (FDIC) as a
party in the lawsuit.73 The FDIC, however, was not named as a
party to the original suit and it did not make a formal motion to
intervene under rule 24 of the Federal Rules of Civil Procedure.7 '
In addition, the court never made a formal motion to add the
FDIC as a party.75 The FDIC did, however, file a petition to re-
move the case to federal court.76 Treating this petition as a peti-
tion to intervene, the Fifth Circuit upheld jurisdiction.7 This re-
laxed treatment enabled the court to treat the FDIC as a party to
the suit thus preserving jurisdiction.

During the survey period, the Fifth Circuit considered the
time requirements governing suits under the authority of the
Equal Employment Opportunity Commission (EEOC). In Gonza-
lez v. Firestone Tire & Rubber Co., 78 employee Gonzalez filed a

70. 613 F.2d at 517 (quoting Continental Cas. Co. v. Department of Highways, 379
F.2d 673, 675 (5th Cir. 1967)).

71. 379 F.2d 673 (5th Cir. 1967).
72. 615 F.2d 1068 (5th Cir. Apr. 1980).
73. Id. at 1071-72. "All suits of a civil nature. . . to which the Corporation [the FDIC]

shall be a party shall be deemed to arise under the laws of the United States, and the
United States district court shall have original jurisdiction thereof ..... 12 U.S.C. §
1819(4) (1976).

74. FED. R. Crv. P. 24.
75. 615 F.2d at 1074.
76. Id. at 1071. The FDIC filed the petition under 12 U.S.C. § 1819 (1976) as a succes-

sor in interest to International City Bank of New Orleans, a party defendant. 615 F.2d at
1071.

77. 615 F.2d at 1074-75. See Fan. R. Civ. P. 8(e)(1), 8(f), 21, 24(c).
78. 610 F.2d 241 (5th Cir. Jan. 1980).
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discrimination charge with the EEOC. The EEOC sent a letter to
Gonzalez concluding that reasonable cause did not exist to believe
that Firestone had violated Title VII.7 9 The letter informed Gonza-
lez that he could file a private action in federal court within ninety
days, and that if he did not file, he would lose his right to sue.80

During the initial ninety day period, upon proper notice to all
parties, the EEOC reconsidered the complaint. After the initial pe-
riod had expired, the EEOC issued a second right-to-sue notice to
Gonzalez, who promptly filed this action. In its answer, Firestone
urged that Gonzalez's failure to file suit within ninety days of the
first notice prevented the court from exercising jurisdiction over
the Title VII claim.8" The district court agreed with Firestone and
dismissed the claim.8"

On appeal, the Fifth Circuit briefly reviewed the EEOC regu-
lations and noted that an EEOC determination was final, but was
subject to reconsideration upon proper notice to all involved
parties.8" The court also noted that the regulations did not pro-
vide for the issuance of a second right-to-sue notice after such
reconsideration."

The court held that, "[iun the interests of accuracy and fair-
ness, the EEOC should be able to reconsider a determination
whenever such reconsideration would not prejudice the parties
before it or violate the legislative purpose for which it was cre-
ated."' 5 The court also held that the EEOC could issue a second
right-to-sue notice as long as it had given notice of its intentions to
all parties during the first ninety day period.86 Furthermore, a
party may only challenge the validity of such a move by showing
that its sole purpose was to extend the initial right-to-sue period. 7

Although the decision in Gonzalez appears sound, there are
strong arguments against the position taken by the Fifth Circuit.
One circuit has held that the issuance of a second notice of right-

79. Id. at 243.
80. Id. See 42 U.S.C. § 2000e-5(f)(1) (1976).
81. 610 F.2d at 244.
82. Id.
83. Id. at 245-46 (citing 29 C.F.R. § 1601.19b(d) (1977)).
84. 610 F.2d at 246. See 29 C.F.R. § 1601.25, .25b-c (1977).
85. 610 F.2d at 246.
86. Id.
87. Id.

1981l



TEXAS TECH LAW REVIEW

to-sue undermines the limitations period prescribed by Congress."
The Fifth Circuit noted, however, that in the cases so holding, the
EEOC failed to give notice of a pending redetermination during
the initial ninety day period.8' Through the holding in Gonzalez,
the court is paving the way for increased flexibility in EEOC re-
lated actions. At the same time, however, the court is providing
strict procedural safeguards to insure that the increased flexibility
does not prejudice the parties in any manner.

D. Pleadings and the Federal Rules of Civil Procedure

1. Local Rules

The United States Supreme Court is authorized to prescribe
general rules governing the forms of pleadings for the district
courts in civil actions at law." The Federal Rules of Civil Proce-
dure, enacted by the Court, are supplemented by the district
courts' local rules of practice and procedure.91

Carter v. Clark" presented the Fifth Circuit with an opportu-
nity to examine one such rule. The local rule required that all
pleadings of prison inmates, which are required by law to be veri-
fied, should be notarized. Carter filed suit in district court con-
tending that the local rule contravened 28 U.S.C. § 1746," which
provides that written declarations made under penalty of perjury
are permissible in lieu of sworn affidavits subscribed to before a
notary public. Carter further alleged that, under 28 U.S.C. §
2071," a federal statute preempts a conflicting local rule. The dis-
trict court, however, upheld the validity of the rule and dismissed
the action on the merits.96

In an attempt to justify the dismissal, appellees urged that
section 1746 was not meant to apply to petitions filed by prisoners,

88. Cleveland v. Douglas Aircraft Co., 509 F.2d 1027 (9th Cir. 1975). See also Ford v.
General Motors Corp., 452 F. Supp. 355 (E.D. Mo. 1978); Fannie v. Chamberlain Mfg. Corp.,
445 F. Supp. 65 (W.D. Pa. 1977).

89. 610 F.2d at 246.
90. 28 U.S.C. § 2072 (1976). See generally C. WRIGHT, supra note 1, § 62.
91. See FEm. R Civ. P. 83. The local rules cannot be inconsistent with any federal rule

and are restricted to areas not covered by the federal rules. Id.
92. 616 F.2d 228 (5th Cir. May 1980).
93. 28 U.S.C. § 1746 (1976).
94. Id. § 2071.
95. 616 F.2d at 229-30.
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but the Fifth Circuit found no such legislative intent." Although
the court found some merit in appellees' questioning the propriety
of allowing prisoners to plead on "penalty of perjury," it neverthe-
less struck down the local rule with a reminder that its "task, how-
ever, is not to determine what the best law would be. We must
only determine what Congress says the law is."

2. Motion 12(b)(6)

According to the Federal Rules of Civil Procedure, a pleading
must contain a "short and plain statement of the claim showing
that the pleader is entitled to relief."' A basic attack on the suffi-
ciency of the complaint is a motion to dismiss for failure to state a
claim upon which relief can be granted." The Fifth Circuit has
consistently held that the motion should not be granted unless it
appears certain that the plaintiff would not be entitled to recover
under any statement of facts which could be proved in support of
his claim.100 Matters outside the pleading are not to be considered
in ruling on the motion,10' and the material allegations of the com-
plaint are to be taken as true and liberally construed in favor of
the plaintiff.'

0 2

Ware v. Associated Milk Producers, Inc.'"3 reinforced the
principle that a 12(b)(6) motion should be granted only in extreme
situations. Ware brought suit alleging certain antitrust violations.
Defendants responded with a motion to dismiss under rule
12(b)(6). In support of the motion defendants argued that the
complaint could not be construed as alleging any monopolistic acts
within the four-year limitations period prior to the suit.' " Follow-
ing the policy of liberal construction of complaints, the Fifth Cir-

96. Id.
97. Id. at 231.
98. FED. R. Civ. P. 8(a).
99. FD. R. Civ. P. 12(b)(6).
100. See, e.g., Ware v. Associated Milk Producers, Inc., 614 F.2d 413, 415 (5th Cir.

Mar. 1980)(per curiam); Gay Student Servs. v. Texas A&M Univ., 612 F.2d 160, 163 n.2 (5th
Cir. Feb. 1980), cert. denied, 49 U.S.L.W. 3428 (U.S. Dec. 9, 1980) (No. 80-252); Attwell v.
Nichols, 608 F.2d 228, 230 (5th Cir. Dec. 1979).

101. FED. R. Civ. P. 12(b).
102. See, e.g., Voter Info. Project, Inc. v. City of Baton Rouge, 612 F.2d 208, 210 (5th

Cir. Feb. 1980).
103. 614 F.2d 413 (5th Cir. Mar. 1980)(per curiam).
104. Id. at 414. Plaintiff's suit was governed by a four-year limitations period as pro-

vided in 15 U.S.C. § 15b (1976).
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cuit reversed the district court's decision to grant the motion. The
court found that the complaint alleged "certain monopolistic acts
by defendant, at least some of which under a liberal construction
• . . may have occurred within the four-year limitations period."10'
The court held that "[s]ince it [could not] be seen from the face of
the complaint that the plaintiff could prove no set of facts that
would entitle him to recover, the dismissal of this case was im-
proper."'"' Ware is thus an excellent example of the Fifth Circuit's
policy of liberal construction in ruling on a 12(b)(6) motion.

3. Amendments

In Layfield v. Bill Heard Chevrolet Co.,1 0 7 plaintiff moved for
leave to amend her complaint after defendant moved for a sum-
mary judgment. Plaintiff's request was denied and she appealed.
The Fifth Circuit noted that plaintiff's motion was not supple-
mented with briefs or affidavits as required by a local rule.'" ' In
addition, plaintiff knew, at the time of the original complaint, all
of the facts relevant to the amendment.'0 '

The Fifth Circuit affirmed the decision of the lower court after
a review of its own decision in Lamar v. American Finance
System.110 In Lamar, the court held that the decision to grant
leave to amend was in the sound discretion of the trial court."'
The Fifth Circuit, by affirming the district court in Layfield, re-
minded litigants that leave to amend, although freely granted, is
not automatic.

4. Counterclaims

The Federal Rules of Civil Procedure provide that a counter-
claim is compulsory if it "arises out of the transaction or occur-
rence that is the subject matter of the opposing party's claim.""1
The Fifth Circuit follows the "logical relationship" test in deter-

105. 614 F.2d at 415.
106. Id.
107. 607 F.2d 1097 (5th Cir. Dec. 1979)(per curiam), cert. denied, 100 S. Ct. 2161

(1980).
108. Id. at 1099.
109. Id.
110. 577 F.2d 953 (5th Cir. 1978).
111. Id. at 955.
112. FED. R. Civ. P. 13(a).
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mining whether a counterclaim is compulsory.113 A "logical rela-
tionship" exists when a counterclaim arises out of the same "aggre-
gate of operative facts" that provides the basis for the claim."'

In Plant v. Blazer Financial Services, Inc.," 5 the Fifth Circuit
considered whether, in a truth-in-lending claim, a counterclaim on
the underlying debt is compulsory. The issue was one of first im-
pression in the circuit and had received diverse treatment in the
district courts. 16 The disagreement on the issue, according to the
court, stemmed from competing policy considerations between rule
13(a) and the Truth-in-Lending Act.11 7 The purpose of rule 13(a) is
avoidance of multiple litigation. The purpose of the Truth-in-
Lending Act is primarily the protection of consumers, and the act
is dependent upon private enforcement by the consumer. " 8

Lower courts have expressed numerous policy reasons for
holding a debt counterclaim is permissive. Among these reasons
are: Private enforcement of the act is undermined when debtors
are faced with counterclaims exceeding their own potential recov-
ery;" 9 the federal courts are distracted from the merits of the

truth-in-lending claim by numerous factual and legal questions
which relate only to the counterclaim;12 0 and the workload of the
federal courts becomes unnecessarily burdened. 2'

The Fifth Circuit, however, noted considerable support for the
proposition that the debt counterclaims are compulsory. 2 2 The
claim and counterclaim will almost always be logically related,"s

and the evidence presented is likely to overlap.14 Finally, the Fifth

113. See Revere Copper & Brass, Inc. v. Aetna Cas. & Sur. Co., 426 F.2d 709, 714 (5th
Cir. 1970).

114. Id. at 715.
115. 598 F.2d 1357 (5th Cir. July 1979).
116. Id. at 1360. Although the court had previously addressed the issue, it was in dic-

tum and not controlling. See Spartan Grain & Mill Co. v. Ayers, 581 F.2d 419 (5th Cir.
1978); Spartan Grain & Mill Co. v. Ayers, 517 F.2d 214 (5th Cir. 1975).

117. 598 F.2d at 1361.
118. Id.
119. Id. (citing Ball v. Connecticut Bank & Trust Co., 404 F. Supp. 1 (D. Conn. 1975)).
120. 598 F.2d at 1361 (citing Agostine v. Sidcon Corp., 69 F.R.D. 437 (E.D. Pa. 1975)).
121. 598 F.2d at 1362 (citing Gammons v. Domestic Loans, 423 F. Supp. 819

(M.D.N.C. 1976)).
122. 598 F.2d at 1363 n.11.
123. Id. (citing Rollins v. Sears, Roebuck & Co., 71 F.R.D. 540 (E.D. La. 1976)).
124. 598 F.2d at 1363 (citing Carter v. Public Fin. Corp., 73 F.R.D. 488 (N.D. Ala.

1977)).
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Circuit noted that in Mims v. Dixie Finance Corp.,125 a district
court properly held that, in the absence of legislative guidance, the
federal courts should not consider policy in deciding the issue. 126

The Fifth Circuit added that an important function of rule 13(a) is
to provide complete relief to defendants who are involuntarily
brought into court. 27

The court followed the reasoning of Mims and conceded that
"[h]ad Congress intended to insulate recovery in truth-in-lending
actions in federal court from the counterclaims of creditors, of
which it was surely aware, it could have easily done so.""' It was
in this light that the court held that the debt counterclaim in a
truth-in-lending action meets the "logical relationship" test of
Revere Copper & Brass Inc. v. Aetna Casualty & Surety Co.1"9

and, therefore, is compulsory.3 0

E. Discovery

Once a claim is stated in general terms, the rules of discovery
narrow and clarify the issues, ascertain contentions, uncover the
pertinent facts of the case, and preserve testimony that might
otherwise be lost.'8 1 The increased use of discovery has caused in-
creased litigation regarding the kinds of sanctions a court may im-
pose for failure to comply with the rules of discovery. "'

In re Baum5 5 presented the Fifth Circuit with an opportunity
to discuss one such sanction. Baddock, attorney for a debtor in a
bankruptcy suit, mailed notice of a deposition to defendants' attor-
neys. The district judge set aside the notice as insufficient, stating
that " 'the notice of deposition . . . [should] be vacated and set
aside, same not being reasonable notice as required by the Federal
Rules of Civil Procedure.' "I" Baddock conducted the deposition

125. 426 F. Supp. 627 (N.D. Ga. 1976).
126. Id. at 630.
127. 598 F.2d at 1364.
128. Id.
129. 426 F.2d 709 (5th Cir. 1970).
130. 598 F.2d at 1364. It is interesting to note that the court decided the issue before

it discussed the policy considerations. The review was undertaken because a majority of
district courts had found that policy demanded a "permissive" classification. Id. at 1361.

131. MANUAL OF FEDERAL PRACTICE, supra note 1, § 5.1, at 369. See also C. WRIGHT,

supra note 1, § 81.
132. See FED. R. Civ. P. 37.
133. 606 F.2d 592 (5th Cir. Nov. 1979).
134. Id. at 593.
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despite. the order and was held in contempt of court. "'
The Fifth Circuit reversed the lower court's order, noting that

contempt was a powerful sanction which should not be imposed for
violating a vague or ambiguous order. "' The order of the court
stated that the notice should be set aside, but it did not forbid the
taking of the deposition. Therefore, the Fifth Circuit saw no viola-
tion of a specific and unequivocal order of a court.1 37

In another case decided during the survey period, the Fifth
Circuit discussed the sanction of default judgment. 38 Plaintiffs in
United Artists Corp. v. Freeman," " brought suit alleging that de-
fendant violated certain copyright laws and a federal injunction. 4 0

Defendant Freeman, without the aid of counsel, failed to file an
answer to the complaint or to cooperate in discovery. Furthermore,
Freeman informed the court that he would not answer any deposi-
tion questions. On motion by plaintiffs, the district court con-
cluded it had no alternative but to grant a default judgment."'

The Fifth Circuit reversed the decision, taking note of defen-
dant's apparent confusion as to his rights during the proceed-
ings. 42 The court stated that a default judgment is a "drastic rem-
edy and should be resorted to only in extreme situations. '" 3

Furthermore, the court pointed out that the Supreme Court, in
National Hockey League v. Metropolitan Hockey Club, Inc.,""
made it clear that no part of rule 37M authorized the dismissal of
a complaint for failure to comply with a discovery order if the fail-
ure was due to inability, rather than willfulness, bad faith, or fault
of the party."46 In light of Freeman's confusion and lack of legal

135. Id.
136. Id.
137. Id.
138. See FED. R. Civ. P. 37(b)(2)(C).
139. 605 F.2d 854 (5th Cir. Nov. 1979)(per curiam).
140. Id. at 855. In 1969, a federal court enjoined Freeman from selling or offering to

sell copyrighted movies. Id.
141. Id.
142. Id. at 856. Apparently, Freeman misinterpreted legal advice given by a lawyer

who decided not to represent him. Freeman had been advised that he did not have to
answer all of the questions. Id. at 856 n.1.

143. Id. at 856 (quoting Charlton L. Davis & Co. v. Fedder Data Center, Inc., 556 F.2d
308, 309 (5th Cir. 1977)).

144. 427 U.S. 639 (1976)(per curiam).
145. FED. R. Crv. P. 37.
146. 605 F.2d at 856 (citing National Hockey League v. Metropolitan Hockey Club,

Inc., 427 U.S. 639, 640 (1976)(per curiam)).
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assistance, the court held that the default judgment was im-
proper. " " The Fifth Circuit suggested that the district judge might
have a duty to clear up confusion in order to discover the real rea-
son for failure to comply with an order.14 8

F. Summary Judgment

A motion under rule 12(b)(6) is treated as a motion for sum-
mary judgment if a court considers matters outside the pleadings
in ruling on the motion. In this situation, the courts must be care-
ful to comply with the notice and hearing requirements of rule
56.149

In Hickey v. Arkla Industries, Inc.,15 the Fifth Circuit dis-
cussed the necessity of adhering to the requirements of rule 56. In
Hickey, defendant moved for dismissal and plaintiff was ordered to
respond at an informal hearing. Plaintiff filed a response and de-
fendants countered with a brief supporting their motion. After
considering these materials, the district court granted the motion
and dismissed the complaint for failure to state a claim.15'

The Fifth Circuit reversed, invoking the ten day notice re-
quirement of rule 56.11" The court found that the motion was
treated as a motion for summary judgment and that plaintiff re-
ceived no notice until the trial judge dismissed the case. 153

In Hanson v. Polk County Land, Inc.,'" the district court dis-
missed the complaint with prejudice on a motion for summary
judgment. 155 Once again, the Fifth Circuit found that plaintiff re-
ceived insufficient notice and had little time to prepare to meet the
challenge.' 5a The court reversed the lower court and emphasized
that a dismissal with prejudice on a motion for summary judgment
is a drastic measure that should be taken only upon strict adher-

147. 605 F.2d at 857.
148. Id.
149. FED. R. Civ. P. 56 provides for ten days' notice prior to hearing the motion.
150. 615 F.2d 239 (5th Cir. Apr. 1980) (per curiam).
151. Id. at 240.
152. Id.
153. Id. See Underwood v. Hunter, 604 F.2d 367 (5th Cir. Oct. 1979)(per curiam).
154. 608 F.2d 129 (5th Cir. Dec. 1979).
155. Id. at 130.
156. Id. at 131. Counsel for appellant was given "a few hours" to prepare for the

motion. Id.
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ence to proper procedure."57

During the survey period, the Fifth Circuit reviewed an area in
which the grant of summary judgment is rarely appropriate. In
EEOC v. Southwest Texas Methodist Hospital,'5 the EEOC
brought suit under Title VII of the Civil Rights Act of 1969 alleg-
ing discriminatory hiring and job classification practices. The trial
court granted summary judgment in favor of the hospital. The
Fifth Circuit, however, vacated the order ' 9 and reiterated the po-
sition taken in Hayden v. First National Bank."60 In Hayden, the
court stated that "[w]hen dealing with employment discrimination
cases, which usually necessarily involve motive and intent,
granting of summary judgment is especially questionable."''

K.G.M.

II. TRIAL AND APPELLATE PROCEDURE

A. Trial Procedure

1. Recusal

In In re Corrugated Container Antitrust Litigation,"" the
Fifth Circuit considered for the first time whether a judge's having
presided over a criminal trial in which he made findings of fact
disqualified him from presiding over any subsequent civil litiga-
tion. Defendants urged on appeal that, pursuant to 28 U.S.C. §
1441"1 and 28 U.S.C. § 455,1" the trial judge erred in denying their
motion requesting recusal, and thus the appellate court should dis-
qualify him. Three grounds were urged in support of disqualifica-

157. Id. at 132.
158. 606 F.2d 63 (5th Cir. Sept. 1979)(per curiam), cert. denied, 100 S. Ct. 1314 (1980).
159. Id. at 65.
160. 595 F.2d 994 (5th Cir. 1979).
161. 606 F.2d at 65 (citing Hayden v. First Nat Bank, 595 F.2d 994, 997 (5th Cir.

1979)).
162. 614 F.2d 958 (5th Cir. Mar. 1980).
163. 28 U.S.C. § 144 (1976) provides:
Whenever a party to any proceeding in a district court makes and files a timely
and sufficient affidavit that the judge before whom the matter is pending has a
personal bias or prejudice either against him or in favor of any adverse party, such
judge shall proceed no further therein, but another judge shall be assigned to hear
such proceeding.

164. 28 U.S.C. § 455 (1976). "Any justice, judge, magistrate, or referee in bankruptcy of
the United States shall disqualify himself in any proceeding in which his impartiality might
reasonably be questioned." Id.
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tion. First, the judge should be disqualified because he made cer-
tain factual findings during the criminal trial. Second, the judge
made certain out-of-court statements regarding the evidence to
one of the defense attorneys. Third, the judge's clerk made certain
out-of-court statements and granted an interview to an industry
magazine. 166

The Fifth Circuit rejected all three grounds. In addressing the
first allegation, the court noted that although the precise issue had
never been considered, prior rulings on related fact patterns had
not required disqualification. The court held that "personal" bias
or prejudice must stem from an "extra-judicial source" if it is to
fall within the purview of 28 U.S.C. § 144.166 Since the source of
the trial judge's remarks was "judicial," that is, the criminal trial,
section 144 was not applicable. The Fifth Circuit construed section
455 in pari materia with section 144 and found section 455 inap-
plicable because its terms also required the source of the bias to be
"extra-judicial.' This in pari materia construction, creating the
same legal test for both sections, lends uniformity and simplicity
to the consideration of allegations of bias and follows the prevail-
ing view of courts which have addressed the issue. 68

The court held that the allegations concerning the judge's
statements to a defense attorney after the criminal trial did not
suggest any personal, extra-judicial prejudice. Although made in an
extra-judicial setting, the source was distinctly judicial. Thus, the
statements were not improper and did not require the judge to dis-
qualify himself.' 69 Regarding the clerk's statements, the court
found them to be even further removed from the issue of judicial
prejudice. If the judge's own comments did not require disqualifi-
cation, reasoned the court, certainly his clerk's comments could not
require it. 7 0

165. 614 F.2d at 963.
166. Id. at 964 (citing United States v. Grinnell Corp., 384 U.S. 583 (1966); Berger v.

United States, 255 U.S. 22 (1921)).
167. 614 F.2d at 965. See 28 U.S.C. § 455(b)(1) (1976).
168. See, e.g., United States v. Olander, 584 F.2d 876 (9th Cir. 1978); King v. United

States, 576 F.2d 432 (2d Cir.), cert. denied, 439 U.S. 850 (1978); United States v. Haldeman,
559 F.2d 31 (D.C. Cir. 1976), cert. denied, 431 U.S. 933 (1977); Hawaii-Pacific Venture Capi-
tal Corp. v. Rothbard, 437 F. Supp. 230 (D. Hawaii), appeal dismissed, 564 F.2d 1343 (9th
Cir. 1977).

169. 614 F.2d at 967.
170. Id. at 968.
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2. Consent Decrees

In two cases decided during this survey period, 17 1 the Fifth
Circuit addressed, for the first time, the principles governing con-
sent decrees and the roles of the trial court and court of appeals in
actions under Title VII of the Civil Rights Act of 1964.172 The pos-
ture of the two cases was different so that the thinking of the court
was expressed both where the trial judge approved the consent de-
cree178 and where the judge refused to sign it.17 4

In United States v. City of Miami,7 5 the Fifth Circuit estab-
lished the role of the trial court in consent decrees as intermediate
between its traditional "hands off" role and its role in exceptional
circumstances. The court held that the trial court need only deter-
mine that the agreement is not unconstitutional, unlawful, con-
trary to public policy, or unreasonable. 7 ' The proposed decree is
entitled to a presumption of validity. 7" A judge refusing to sign a
consent decree must state specific principled reasons. 78 In assess-
ing the role of the appellate court, the Fifth Circuit modified the
traditional "abuse of discretion" standard by stating that the de-
gree of deference to be shown a trial court's approval will depend
upon the lower court's familiarity with the factual issues and legal
arguments, the expertise and experience of counsel for the various
parties, and the reasonableness of the parties' positions.17 9

The appellate role when the lower court refused to approve
the consent decree is somewhat different. In United States v. City
of Alexandria,'" the Fifth Circuit voiced and demonstrated a
closer scrutiny of the trial court's refusal. 8' These decisions read

171. United States v. City of Alexandria, 614 F.2d 1358 (5th Cir. Apr. 1980); United
States v. City of Miami, 614 F.2d 1322 (5th Cir. Apr.), rehearing granted en banc, 625 F.2d
1310 (5th Cir. Aug. 1980). For a detailed discussion of these two cases, see the Employment
Discrimination section of the article on Civil Rights.

172. 42 U.S.C. § 3701 (1976).
173. United States v. City of Miami, 614 F.2d 1322 (5th Cir. Apr.), rehearing granted

en banc, 625 F.2d 1310 (5th Cir. Aug. 1980).
174. United States v. City of Alexandria, 614 F.2d 1358 (5th Cir. Apr. 1980).
175. 614 F.2d 1322 (5th Cir. Apr.), rehearing granted en banc, 625 F.2d 1310 (5th Cir.

Aug. 1980).
176. Id. at 1333.
177. Id.
178. Id.
179. Id. at 1335.
180. 614 F.2d 1358 (5th Cir. Apr. 1980).
181. Id. at 1362 n.10.
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together suggest the court's policy of encouraging settlement of
discrimination suits by agreement.

B. Appellate Procedure

Section 1291 of Title 28 provides, in pertinent part, that
"courts of appeals shall have jurisdiction of appeals from all final
decisions of district courts of the United States. . .except where a
direct review may be had in the Supreme Court.1' 82 A second ex-
ception to the final judgment rule is found in section 1292 of Title
28 which provides the courts of appeals with jurisdiction over cer-
tain interlocutory orders.1 88 Yet a third exception to the final judg-
ment rule exists-the so-called Cohen rule or collateral order
rule."" In Cohen v. Beneficial Industrial Loan Corp.,'85 the Su-
preme Court recognized the importance of the final judgment rule
in combining all stages of the proceeding in one review, but it also
noted that there exists a small class of cases not expressly covered
by the statutes that is also appealable.""6 The Court noted its long
standing practical rather than technical construction of the stat-
utes in defining this class. 87 In order for a case to be included in
this "small class," the order appealed from must finally determine:
(1) "claims of right separable from, and collateral to, rights as-
serted in the action"; (2) rights that are "too important to be de-
nied review"; and (3) rights "too independent of the cause itself to
require that appellate consideration be deferred until the whole
case is adjudicated."'"

Cohen was a "remarkable case, one that raised very substan-
tial questions involving the nature of federalism and the due pro-
cess and equal protection clauses."189 It was thought that the sub-
stantial constitutional questions would limit its application.' 9* The

182. 28 U.S.C. § 1291 (1976).
183. Id. § 1292.
184. Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541 (1941). See MooRE's FED-

ERAL PIAcricE 1 110.10 (2d ed. 1980).
185. 337 U.S. 541 (1949).
186. Id. at 546.
187. Id. (citing Cobbledick v. United States, 309 U.S. 323 (1940); United States v.

River Rouge Improvement Co., 269 U.S. 411 (1926); Bank of Columbia v. Sweeny, 26 U.S. (1
Pet.) 567 (1828)).

188. 337 U.S. at 546.
189. MooRE's FEDERAL PRAcTicE 1 110.10, at 130 (2d ed. 1980).
190. Id.
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courts of appeals have struggled with the Cohen rule since its in-
ception, fearing the exception would swallow the final judgment
rule.191 The Fifth Circuit considered the application of the Cohen
rule in several cases during this survey period.

In Southern Methodist University Association of Women Law
Students v. Wynne & Jaffe,"" the trial court ordered the class
plaintiffs and the individual plaintiffs, who were suing anony-
mously, to disclose the names of the anonymous plaintiffs, the
names of the officers and members of the Association, and to an-
swer certain other interrogatories. 1" Plaintiffs appealed pursuant
to 28 U.S.C. § 1292(b). 19 In ruling on the appealability of the trial
court's orders, the Fifth Circuit formulated the Cohen test as fol-
lows: The disclosure issues must be fully disposed of; the orders
must be completely collateral to the cause asserted and not merely
steps toward a final judgment; and the orders must affect impor-
tant rights which would be "lost, probably irreparably if review
awaited final judgment."1  The court found the orders appealable,
noting that disclosure of identities could not be reversed and that
such disclosure was collateral to the alleged sex discrimination suit.
Finally, the contention that Title VII plaintiffs could sue anony-
mously presented new and serious questions of law.1

The Fifth Circuit again considered the Cohen rule in In re
Corrugated Container Antitrust Litigation.1 7 Defendants in Cor-
rugated Container sought review of the trial court's orders con-
cerning the content of notice to absent class members, arguing that
the notice overemphasized proposed settlements. " The Fifth Cir-
cuit noted that no case had permitted review of notice to absent
class members on the basis of the Cohen rule.1" The court found
no important interests to be protected and no serious or unsettled
questions of law to resolve and therefore denied review.2 00 Al-

191. Id. at 134.
192. 599 F.2d 707 (5th Cir. July 1979).
193. Id. at 710-11.
194. Id. at 710.
195. Id. at 711-12.
196. Id.
197. 611 F.2d 86 (5th Cir. Jan. 1980).
198. Id. at 88 n.3.
199. Id. at 88 (citing Weit v. Continental Ill. Nat'l Bank & Trust Co., 535 F.2d 1010

(7th Cir. 1976)).
200. 611 F.2d at 88.
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though it is unclear from the opinion whether the content of notice
to absent class members would ever be reviewable under the Co-
hen rule, it is quite clear that such a review would have to involve
extraordinary circumstances.

In re Corrugated Container Antitrust Litigation20 1 was again
before the Fifth Circuit two months later. 02 On this appeal, de-
fendants sought review of the trial judge's denial of a motion for
disqualification of the judge.203 Citing its opinion in the earlier
Corrugated Container appeal,204 and noting that disqualification
questions are "fully reviewable on appeal from final judgment,"
the Fifth Circuit held the denial unreviewable2 5 In applying the
Cohen rule, the threshold question, said the court, is whether the
order is not reviewable on appeal from a final judgment.2

0
6

The Wynne & Jaffe appeal and the two Corrugated Container
appeals dealing with the Cohen rule reflect the Fifth Circuit's con-
tinuing efforts to strictly construe the Cohen rule, limiting its ap-
plication to situations in which important rights may be foreclosed
or in which unsettled questions of law will be decided without
appellate review.

R.L.R.

Kelly G. Moore
Russel L. Robinson

201. 614 F.2d 958 (5th Cir. Apr. 1980).
202. Judge Johnson had commented on the size and complexity of the litigation and

had predicted additional petitions for appellate review. 611 F.2d at 89.
203. 614 F.2d at 960.
204. In re Corrugated Container Antitrust Litigation, 611 F.2d 86 (5th Cir. Jan. 1980).
205. 614 F.2d at 961.
206. Id.
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