
NOTES

Constitutional Choice of Law-Forum State Must Have a
Sufficient Aggregate of Contacts to Apply Forum Law:
Allstate Insurance Co. v. Hague, 101 S. Ct. 633 (1981).

Ralph Hague, respondent's husband, died in 1974 as a conse-
quence of injuries he sustained as a passenger on a motorcycle that
was struck from behind by an automobile.1 The mishap occurred in
Wisconsin, and the drivers of both vehicles as well as Ralph Hague
were Wisconsin residents. For fifteen years immediately preceding
his death, however, Ralph Hague had worked in Minnesota." Al-
though neither vehicle operator carried valid insurance, the dece-
dent held a policy issued by the petitioner, Allstate.3 The policy,
which covered three of Hague's automobiles, included a clause
insuring him against losses incurred in accidents with uninsured
motorists."

After the accident respondent, Lavina Hague, established resi-
dence in Minnesota and married a Minnesota resident.' Soon after
her marriage, respondent was appointed personal representative of
her deceased husband's estate by a Minnesota Registrar of Pro-
bate.6 Lavina Hague then brought suit in a Minnesota state court
seeking a declaration that the uninsured motorist coverage on each
of her deceased husband's automobiles could be "stacked" under
Minnesota law to allow additional recovery.7

The trial court granted judgment for the widow and deter-

1. Allstate Ins. Co. v. Hague, 101 S. Ct. 633, 636 (1981).
2. Id. At the time of the accident, Ralph Hague lived in Hager City, Wisconsin, with

his wife, Lavina Hague. He worked one and one-half miles from Hager City in Red Wing,
Minnesota. Id.

3. Id. The policy was delivered to Ralph Hague in Hager City. Id.
4. Id. Ralph Hague paid a separate premium on each automobile. The uninsured

motorist coverage in the policy was limited to $15,000 for each automobile. Id.
5. Id.
6. Id.
7. Hague sought to have the $15,000 uninsured motorist coverage on each automobile

combined to allow a total coverage of $45,000. Id.
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mined that Minnesota's choice-of-law rules mandated the employ-
ment of Minnesota law authorizing stacking.' After analyzing the
relevant Minnesota contacts and interests, the Minnesota Supreme
Court affirmed the district court's application of Minnesota law.'
The United States Supreme Court affirmed and held that the
choice of Minnesota law did not exceed the limitations of the due
process clause or the full faith and credit clause of the
Constitution.10

I. THE BASIC PRINCIPLES OF CONSTITUTIONAL CHOICE OF LAW

For the past sixty years the Supreme Court has imposed con-
stitutional limitations on a state's choice of law.1 Early cases de-
cided by the Court applied rigid limitations;" since the 1940s,
however, the Court has placed fewer restrictions on a forum's right
to apply its own law. Although the Court has not applied constitu-
tional principles to choice-of-law questions in a consistent man-
ner,13 it has historically utilized the due process clause of the four-

8. Hague v. Allstate Ins. Co., - Minn.-,-, 289 N.W.2d 43, 44 (1979), aft'd, 101 S.
Ct. 633 (1981).

9. Id. at -, 289 N.W.2d at 50. The Minnesota Supreme Court applied the choice-of-
law analysis set out by Professor Leflar. See generally Lefiar, Choice-Influencing Consider-
ations in Conflicts Law, 41 N.Y.U. L. Rav. 267 (1966). This test requires the consideration
of five factors: (1) predictability of result; (2) maintenance of interstate order; (3) simplifica-
tion of the judicial task; (4) advancement of the forum's governmental interests; and (5)
application of the better rule of law. See also Milkovich v. Saari, 295 Minn. 155, 161, 203
N.W.2d 408, 412 (1973). In Hague, the Minnesota Supreme Court stated that the Minnesota
contacts were not, in themselves, adequate to require application of Minnesota law under
the first four factors. The court concluded, however, that the fifth factor-application of the
better rule of law-"mandated application of Minnesota law." Hague v. Allstate Ins. Co., -
Minn -,. -, 289 N.W.2d 43, 48-49 (1979), af/'d, 101 S. Ct. 633 (1981).

10. Allstate Ins. Co. v. Hague, 101 S. Ct. 633, 644 (1981).
11. See R. WEINTRAUB, COMMENTARY ON THE CONFLIcr OF LAws 495-547 (2d ed. 1980).
12. One of the earliest attempts by the Supreme Court to control a state's choice of

law was in New York Life Ins. Co. v. Dodge, 246 U.S. 357 (1918). The Dodge case, however,
has little relevance to modem constitutional choice of law because the Court did not use a
contacts analysis.

13. The Court's inability to define standards governing constitutional choice-of-law
questions was equalled by the inability of the states to fashion workable choice-of-law rules.
Until recently, state courts utilized territorially-oriented choice-of-law principles that pro-
vided the philosophical foundation for the "vested rights doctrine." Under this theory,
rights "vested" under state law upon the occurrence of a particular event. The doctrine
provided for the application of the law of the state in which the last act necessary to bring a
legal obligation into existence occurred. For example, the law of the place for a contract's
performance might govern its validity and interpretation. In tort cases the law of the place
where the injury occurred was usually applied. State courts also characterized matters as
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teenth amendment 1' and the full faith and credit clause of article
IV15 when addressing constitutional choice-of-law questions. The
Court has primarily concerned itself with whether a state's choice
of law exceeded constitutional restrictions, not whether the par-
ticular method used by the state in determining whose law to ap-
ply was desirable. In resolving constitutional choice-of-law inquir-
ies, the Court has traditionally looked at the various "contacts" or
"interests" of the state whose law was applied."

The modern constitutional principles of choice-of-law are
founded in Home Insurance Co. v. Dick.17 In Dick, a Texas resi-
dent domiciled in Mexico received an assignment on a fire insur-
ance policy covering a tugboat located in Mexican waters.18 A Mex-
ican insurance company had originally issued the policy covering
only losses occurring in Mexican waters, and agreeing to pay any
claim in Mexico. 9 The policy contained a clause, valid under Mex-
ican law, requiring any suit to recover a claim to be filed within
one year of the date of the loss.20 After the tug burned in Mexican
waters, Dick returned to Texas and filed suit after the expiration
of more than one year, obtaining quasi-in-rem jurisdiction by gar-
nishing the reinsurance obligation of a New York insurance com-

"procedural" when deciding what substantive law to apply in order to assure that forum law
would be applied. The fortuitous and unpredictable results generated by the mechanical and
rigid enforcement of these traditional rules prompted state judiciaries to adopt alternative
choice-of-law rules.

Recently, a majority of state courts have adopted choice-of-law rules that examine and
weigh the governmental interests involved. Thus, the predominate trend in state courts is to
utilize some form of a choice-of-law analysis that applies the law of the state having the
most significant relationship to the occurrence and parties.

For a more detailed discussion of the history of state choice-of-law rules and their influ-
ence on constitutional choice-of-law standards, see RESTATEMENT (SEcoND) OF CONFLICT OF
LAWS, Topic 1, Introductory Notes at 412 (1971); B. CuRRIE, SELECTED ESSAYS ON THE CON-
FLICT OF LAWS 188-282 (1963); R. LEFLAR, AMERICAN CONFLICTS LAW 105-22 (3d ed. 1977); R.
WEiNTRAmB, supra note 11, at 495-547.

14. U.S. CONST. amend. XIV provides that no state "shall deprive any person of life,
liberty, or property, without due process of law."

15. U.S. CONST. art. IV, § 1, provides: "Full Faith and Credit shall be given in each
State to the public Acts, Records, and Judicial Proceedings of every other State. And the
Congress may by general Laws prescribe the Manner in which such Acts, Records and Pro-
ceedings shall be proved, and the Effect thereof."

16. See R. WEINTRAUB, supra note 11, at 495-547.
17. 281 U.S. 397 (1930).
18. Id. at 403.
19. Id.
20. Id.
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pany.2' The Texas Supreme Court, in deciding whether to apply
Mexico's or Texas' substantive law, concluded that any question of
limiting the right to bring an action on the policy was "procedu-
ral." ' Although the policy was expressly made subject to Mexican
law, the Texas court applied Texas' procedural laws that allowed
the action to be maintained .2  Home Insurance Company argued
that the application of Texas law violated the Constitution. The
Supreme Court held that the due process clause of the fourteenth
amendment prohibited the Texas Supreme Court from applying
Texas law to void the policy's limitations clause.' 4 The Court
stated that application of the law of a state that had no substantial
connection with the litigated transaction was unconstitutional.
Finding Dick's residency in Texas insignificant, the Court con-
cluded that nothing relating to the contract occurred in Texas, and
therefore, Texas courts had no power to affect the terms of the
contract.

25

Five years after Dick,' the Supreme Court in Alaska Packers
Association v. Industrial Accident Commission 7 recognized that
the Constitution does not mandate that a state apply foreign law
whenever another state has a valid interest in the litigation. In
Alaska Packers, a nonresident California employee who had exe-
cuted an employment contract in California was injured while
working in Alaska.' 8 Although the employee had contracted to be

21. Id. at 402.
22. Home Ins. Co. v. Dick, 15 S.W.2d 1028, 1030 (Tex. Comm'n App. 1929, judgmt

adopted), rev'd, 281 U.S. 397 (1930). This practice of classifying statutes of limitations as
"procedural" in order that forum law could be applied was widely used by state courts
under traditional choice-of-law rules. See R. WmirrAtu, supra note 11, at 59-67.

23. Home Ins. Co. v. Dick, 15 S.W.2d 1028, 1028-30 (Tex. Comm'n App. 1929, judgmt
adopted), rev'd, 281 U.S. 397 (1930).

24. 281 U.S. at 407-08. It should be noted that Dick is an international, rather than
interstate, case. The full faith and credit clause could not be invoked by the Court because
Mexico was not a state within the meaning of that clause.

25. Id. at 408.
26. Although the Court decided Hartford Accident & Indem. Co. v. Delta & Pine Land

Co., 292 U.S. 143 (1934), four years after Dick, the case is of little significance today. The
Court in Hartford did not employ a contacts analysis to determine the state interests in-
volved. See R. LEnLAR, supra note 13, at 111.

27. 294 U.S. 532 (1935).
28. Id. at 538. The employee, a resident of Mexico, was hired in California to perform

seasonal work in Alaska. Part of the employment contract stipulated that the employer
would transport the worker in Alaska and return him to California upon completion of the
work. Id.
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bound by the Alaska workmen's compensation statute," the Court
held that neither the due process clause nor the full faith and
credit clause was violated by California's application of its work-
men's compensation act. 0 The Court stressed the interest of the
state of employment in applying its own compensation scheme.31

The Supreme Court in Alaska Packers, furthermore, established
that the due process clause required that a state's choice of law
must neither be "arbitrary [nor] unreasonable." 8' Reasoning that
the employee might be remediless or become a public charge to
California if the state's law did not apply to him, the Court found
that application of California law was reasonable and that no de-
nial of due process had occurred." The Court observed that the
determination of whether a state's choice of law violated the funi
faith and credit clause necessitated balancing California's and
Alaska's interests.3 ' Applying this "balancing test," the Court
found that California's interest in providing a remedy for its em-
ployees was no less than Alaska's interest in having its statute
enforced."3

In John Hancock Mutual Life Insurance Co. v. Yates," the
issue was whether Georgia could constitutionally apply its own law
to a life insurance policy applied for, issued, and delivered in New
York. The policy was issued to a New York resident who lived with
his wife in New York.3 7 Under the law of that state, if the insured
answered the insurance application falsely, the beneficiary could
not recover even if the insured had provided the examiner with a
true answer. 8 Soon after the policy was issued, the insured died in
New York. Mrs. Yates, the beneficiary, moved to Georgia and

29. The Alaska workmen's compensation act contained a provision making it the ex-
clusive remedy for workers injured in Alaska. Id.

30. Id. at 543, 550.
31. Id. at 542-43.
32. Id. at 542.
33. Id. at 542-43.
34. Under the "balancing" test enunciated in Alaska Packers, the forum cannot apply

its own law if "[a]nother state has an interest in applying its law that is overwhelming by
comparison with the interest of the forum." Kirgis, The Roles of Due Process and Full
Faith and Credit in Choice of Law, 62 CoRNEiL L. Rav. 94, 120 (1976).

35. 294 U.S. at 549-50.
36. 299 U.S. 178 (1936).
37. Id. at 179.
38. Id. at 179-80. The insured, in his application for insurance, stated that he had not

been treated for medical care when in fact he had been treated for cancer. Id. at 179.
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brought suit on the policy in a Georgia state court.39 Under Geor-
gia law, testimony was admissible concerning any oral modifica-
tions of an insurance policy application.0 The Georgia Supreme
Court applied Georgia law and allowed Mrs. Yates to testify that
her husband had orally given the insurance agent true answers.'1

The United States Supreme Court, in a unanimous opinion, held
that the choice of Georgia law violated the full faith and credit
clause.' Applying the reasoning of Dick,'3 the Court emphasized
that Georgia law could not be applied because no events in connec-
tion with the contract occurred in Georgia." The Court, however,
made no mention of whether the application of Georgia law vio-
lated the insurance company's due process rights.'5

In 1939 the Supreme Court evidently abandoned the interest-
balancing test adopted in Alaska Packers. In Pacific Employers
Insurance Co. v. Industrial Accident Commission,'46 a resident and
employee from Massachusetts was injured while temporarily work-
ing in California.47 The Supreme Court affirmed California's com-
pensation award under the California act despite the exclusive
remedy provision in Massachusetts' workmen's compensation stat-
ute.'" Rather than balancing the interests of the states as it did in
Alaska Packers, the Court stressed that the important interests of
the forum state, California, should be examined alone.4' The Court
found it significant that California had declared its policy, embod-
ied in its workmen's compensation act, to protect not only the em-
ployee injured in the state but also any local medical creditors.50

The Court concluded that the legitimate interests of California,
the state where the injury occurred, was a sufficient contact to sus-

39. Id. at 179. The opinion contains no record as to how long Mrs. Yates resided in
Georgia before bringing suit.

40. Id. at 180.
41. d. at 181.
42. Id. at 183.
43. See notes 17-25 supra, and accompanying text.
44. 299 U.S. at 182.
45. The Court, moreover, made no mention of the "balancing test" for full faith and

credit analysis that it had enunciated in Alaska Packers one year earlier. See note 34 supra,
and accompanying text.

46. 306 U.S. 493 (1939).
47. Id. at 497.
48. Id. at 505.
49. Id. at 501-05.
50. Id. at 504.
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tain application of its law."
The change of analysis implicitly adopted by the Court in Pa-

cific Employers was again utilized eight years later in Cardillo v.
Liberty Mutual Insurance Co. 5

2 A resident of the District of Co-
lumbia, who was employed by a District of Columbia firm, com-
muted daily between his job site in Virginia and his home in the
District." The employee had worked in Virginia for three years; he
had, however, previously worked in the District of Columbia and
could have been reassigned there. While driving home from work,
the employee was killed in Virginia." In allowing the application of
the District of Columbia workmen's compensation act and disre-
garding the exclusive remedy provision of the Virginia act, the Su-
preme Court made no mention of the need to balance the interests
of the District of Columbia and Virginia.55 Considering the con-
tacts of the District of Columbia only, the Court stated that the
District's legitimate interest in providing an adequate remedy for
its residents did not depend on the fortuitous circumstances of
where the employee worked or where his injury occurred." The
Court concluded that the substantial connection between the em-
ployee-employer relationship and the District was a significant
contact that satisfied any constitutional questions of due process
or full faith and credit.5 7

The Supreme Court in Watson v. Employer's Liability Assur-
ance Corp." implied that no true distinction existed in constitu-
tional choice of law between the requirements imposed by the due
process clause and the full faith and credit clause. The Court, ex-
amining the interests of the forum alone, considered the same con-
tacts relevant to both its full faith and credit analysis and its due
process analysis.5' In Watson, the Toni Company was issued an
insurance policy in Massachusetts that had been negotiated and
written in Massachusetts, and delivered in Illinois.6° The policy

51. Id.
52. 330 U.S. 469 (1947).
53. Id. at 471-72.
54. Id. at 472.
55. Id. at 476.
56. Id.
57. Id.
58. 348 U.S. 66 (1954).
59. Id. at 70-73.
60. Id. at 67. The policy insured Toni against liability from the use of its hairwaving
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contained a clause, valid in Massachusetts and Illinois, stipulating
that a direct action against the insurance company could not be
maintained until final determination of Toni's liability.61 A Louisi-
ana resident, injured by a Toni product she had purchased in Lou-
isiana, brought an action against Toni's insurer for personal in-
juries in a Louisiana court. The consumer sued under the state's
direct action statute prior to determination of Toni's liability."e

The insurance company argued that Louisiana law could not be
applied to nullify the policy's clause prohibiting direct suits. 3 The
Supreme Court held that Louisiana could constitutionally apply its
direct action statute." The Court found a significant contact in the
insurance company's "presence" in Louisiana and noted that the
policy covered Toni for losses occurring anywhere in the United
States." Emphasizing that the loss covered by the policy actually
occurred in Louisiana," the Court, furthermore, recognized "Loui-
siana's legitimate interest in safeguarding the rights of persons in-
jured there. '' e

6

One year after Watson, the Court eliminated any distinction
between the limitations imposed in constitutional choice-of-law by
the due process clause and those imposed by the full faith and
credit clause." In Carroll v. Lanza," the Court concluded that
both clauses were satisfied if the forum state has sufficient contacts
with the litigation. In Carroll, a Missouri resident employed in
Missouri was injured in Arkansas in the course of employment,
and departed from Arkansas immediately after the accident.7 0 Mis-
souri, where the contract of employment was made, had enacted a
statute barring the employee from recovering common-law dam-

product.
61. Id. at 68.
62. Id. at 67-68. Toni was required to consent to a direct action in order to receive a

certificate to do business in Louisiana. Id.
63. Id.
64. Id. at 74.
65. Id. at 71-72.
66. Id. at 72-73.
67. Id. at 73.
68. See R. WsiNmiRuB, supra note 11, at 523.
69. 349 U.S. 408 (1955).
70. Id. at 409. Carroll, unaware that Missouri law provided him additional remedies,

automatically received 34 weekly payments under the Missouri compensation act following
the injury. Id.
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ages.7" The injured employee sued his employer for tort damages in
Arkansas and recovered. The Supreme Court held that Arkansas,
the situs of the injury, could constitutionally award a tort recovery
under its own law. 2 Emphasizing that the state where the injury
occurred had a substantial interest in post-accident problems, the
Court stated that Arkansas had a legitimate interest in hearing the
case even though Carroll's injury did not burden Arkansas or its
institutions.7 8

The Supreme Court decided its most recent choice-of-law case
in 1964. In Clay v. Sun Insurance Office, Ltd.,7 4 plaintiff, a resi-
dent of Illinois, purchased an insurance policy from a British cor-
poration .7 The policy covered property then located in Illinois and
gave the plaintiff world-wide "all risk" protection. The contract,
however, contained a one-year limitation for bringing suit, valid
under Illinois law.7 Plaintiff moved to Florida where some of his
insured property was destroyed.7

7 When the insurance company re-
fused to honor his claim, Clay sued the company in a Florida state
court more than one year after the loss. Florida law, however, did
not recognize limitations of less than five years .7  The Supreme
Court, in a unanimous opinion, held that Florida law could be ap-
plied to nullify the contract's limitation provision.7 ' The Court
stated that Florida had sufficient contacts with the transaction and
the parties to satisfy the requirements of full faith and credit and
of due process.80 The Court noted that due process required that
the contacts between the forum state and the litigation must not
be "too slight [or] too casual." 1 Relying on the insurer's license to
do business in Florida, the Court reasoned that the insurer was not
unfairly surprised by the application of Florida law because "it

71. Id. Because the employment contract was made in Missouri, the Missouri act ap-
plied to injuries occurring to Carroll inside or outside Missouri. Id.

72. Id. at 414.
73. Id. at 413.
74. 377 U.S. 179 (1964).
75. Id. at 180.
76. Id.
77. The loss occurred two years after the plaintiff moved to Florida. The plaintiff was

a resident of Florida at the time of the loss. Id.
78. Id.
79. Id. at 183.
80. Id.
81. Id. at 182-83. The Court distinguished the contacts in Home Ins. Co. v. Dick, 281

U.S. 397 (1930), as being "wholly lacking." 377 U.S. at 182.
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must have known it might be sued there. '
82

In its application of the full faith and credit clause and the
due process clause to choice-of-law cases, the Supreme Court has
charted neither a consistent nor well-defined course. The Court
has not developed an identifiable analysis for determining when a
state's choice of law violates the Constitution. For the most part,
the Court decided each case upon its peculiar facts and found a
constitutional violation only when the forum had insufficient con-
tacts with the activity in question to apply its own law.

II. ALLSTATE INSURANCE Co. V. HAGUE

The Court in Allstate Insurance Co. v. Hague"3 determined
whether the full faith and credit clause or the due process clause
prohibited the Minnesota Supreme Court from choosing to apply
Minnesota substantive law in interpreting an uninsured motorist
clause in an insurance policy issued to respondent's deceased hus-
band." Allstate contended that Minnesota's application of its own
law exceeded constitutional limitations on a state's choice of law. It
argued that Wisconsin law should have been applied to determine
whether the uninsured motorist provision could be stacked. In sup-
port of its contentions, Allstate pointed out that the accident oc-
curred in Wisconsin, that the insurance policy was delivered in
Wisconsin, and that all persons concerned were Wisconsin re-
sidents at the time of the accident.s Hague, on the other hand,
argued that Minnesota had sufficient contacts with the controversy
to allow Minnesota to apply its own law.

After examining the sufficiency of the contacts between Min-
nesota and the litigation, a plurality of the Supreme Court con-
cluded that application of Minnesota law was "neither arbitrary
nor fundamentally unfair."6 The Court's resolution of the consti-
tutional choice-of-law questions in Allstate was based on three sig-
nificant contacts Minnesota had with "the parties and the occur-

82. 377 U.S. at 182. The Clay opinion noted that the insurer knew that the property
was in Florida. Moreover, the Court emphasized that the contract did not attempt to pro-
vide that the law of Illinois would control in suits filed in other states.

83. 101 S. Ct. 633 (1981).
84. Id. at 640-44.
85. Id. at 636.
86. Id. at 644. Justice Stewart took no part in the consideration or decision of the case.
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rence giving rise to the litigation. 8 7 The Court concluded that
these contacts taken as a whole permitted the Minnesota Supreme
Court to choose forum law.

First, the Court emphasized that the insured, Ralph Hague,
was a Minnesota employee."8 The Court, while recognizing that a
state may have a significant interest in its residents, concluded
that employment status may also be an important state interest.89

Relying on its decision in Cardillo, the Court stressed that Minne-
sota had an interest in its commuting nonresident employees 0 be-
cause they affect the safety of the Minnesota workforce and, there-
fore, affect Minnesota employers.' 1 The impact on Minnesota
workers caused by commuting nonresident employees was not less-
ened by the location of the fatal accident in Wisconsin. 2 The
Court concluded that Minnesota had a legitimate interest in vin-
dicating the rights of the estate of a nonresident Minnesota
employee.' 8

Next, the Court found significance in Allstate's presence and
business in Minnesota.' 4 Allstate's presence in Minnesota pre-
cluded it from arguing unfamiliarity with Minnesota law' or
claiming unfair surprise because it knew that it could be sued in
Minnesota and that Minnesota law might be applied by a Minne-

87. Id. at 640-44. The Court expressed no view as to whether the contacts individually
would have been sufficient to allow Minnesota to apply its law. Id. at 644 n.29.

88. Id. at 640.
89. Id. The Court found no merit in Allstate's contention that Mr. Hague's residence

in Wisconsin constitutionally mandated application of Wisconsin law. Id. at 641.
90. Id. at 640-41 (citing Cardillo v. Liberty Mut. Ins. Co., 330 U.S. 469 (1947)). The

plurality recognized that an employment state has police power responsibilities to its re-
sidents. That nonresident employees may also use state services and facilities also influ-
enced the Court's reasoning. 101 S. Ct. at 640-41.

91. 101 S. Ct. at 641. The Court stated that Minnesota's workforce is affected, either
directly or indirectly, by the amount of protection Minnesota gives to it. Id.

92. Id. For example, if Mr. Hague had only been injured, the need for temporary com-
pensation would be of significant interest to Minnesota and would have an obvious effect on
the Minnesota employer. See, e.g., Alaska Packers Ass'n v. Industrial Accident Comm'n, 294
U.S. 532 (1935). The Court also concluded that simply because Mr. Hague was not killed on
the way to work did not require a different holding. The Court stated that "[tlo hold that
the Minnesota Supreme Court's choice of Minnesota law violated the Constitution for that
reason would require too narrow a view of Minnesota's relationship with the parties and the
occurrence giving rise to the litigation." 101 S. Ct. at 641.

93. 101 S. Ct. at 641.
94. Id. at 642.
95. Id.
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sota court.9 In addition, the Court noted that Minnesota had an
interest in regulating the insurance obligations of Allstate inas-
much as they affected Mr. Hague, a longtime Minnesota employee,
and the respondent, a Minnesota resident and court-appointed
representative.

9 7

Finally, the Court concluded that Mrs. Hague's residence in
Minnesota at the time the litigation was initiated was a significant
Minnesota contact.98 The Court pointed out that Mrs. Hague's
change of residence from Wisconsin to Minnesota was bona fide
and not motivated by the desire to find a better legal climate in
which to litigate her claim."9 The Court also distinguished its prior
decision in Yates'00 by noting that Yates had held that a postoc-
currence change of residence to the forum state "was insufficient in
and of itself" to justify application of forum law.101 Yates, argued
the Court, did not hold that a postoccurrence change of residence
was irrelevant.0 2 The Court, therefore, held that respondent's
Minnesota residence together with her subsequent appointment as
personal representative of her late husband's estate gave Minne-
sota an interest in respondent's recovery. 08

Justice Stevens concurred in the decision.'" He stated that
the Minnesota court's conclusion to utilize the forum law was "un-
sound as a matter of conflicts law."'' 0 He concluded, however, that
the Court's function in choice-of-law cases is neither to oversee the
states in application of their particular choice-of-law rules nor to

96. Id. at 642-43. The Court relied on the nationwide coverage of the policy and All-
state's "knowledge" that Mr. Hague was a Minnesota employee who might be involved in an
automobile accident in Minnesota. The Court also took notice of the fact that a substantial
likelihood existed that the uninsured motorist provisions woulcl be stacked if the law of
another state were applied. Id. at 643 n.24. At the time the policy was issued, stacking was
allowed in the majority of states. See generally Nelson v. Employers Mut. Cas. Co., 63 Wis.
2d 558, 563-66, 217 N.W.2d 670, 672-74 (1974).

97. 101 S. Ct. at 643. See Hoopeston Canning Co. v. Cullen, 318 U.S. 313, 316 (1943).
98. 101 S. Ct. at 643.
99. Id. at 643 n.28.
100. John Hancock Mut. Life Ins. Co. v. Yates, 299 U.S. 178 (1936).
101. 101 S. Ct. at 643.
102. Id.
103. Id. at 643-44.
104. Id. at 644 (Stevens, J., concurring).
105. Id. at 646. Justice Stevens found it significant that both the execution of the

insurance contract and the accident giving rise to the litigation took place in Wisconsin. He
thought it important that the respondent, the decedent, and the operators of both vehicles
were Wisconsin residents at the time both of these events took place. Id.
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impose upon state courts a federal choice-of-law rule.106 Although
he confessed that traditionally the Court has failed to distinguish
between the two clauses, Justice Stevens argued that choice-of-law
questions require a separate analysis of due process and full faith
and credit questions because the provisions protect different inter-
ests.107 While agreeing that the full faith and credit clause was
designed to help unify the states into a single nation, Justice Ste-
vens contended that the clause does not require the forum state to
apply foreign law whenever another state has a valid interest in the
litigation."' Relying on Alaska Packers, Justice Stevens concluded
that Allstate failed to carry its burden of showing that Minnesota's
refusal to apply Wisconsin law directly or indirectly threatened
Wisconsin's sovereignty.109

Additionally, Justice Stevens agreed that a state's choice of
law will violate due process if it is totally arbitrary or fundamen-
tally unfair to either party.110 He asserted that the forum state's
interest in the fair and efficient administration of justice'"1 at-
taches a presumption of validity to a decision to apply forum
law.112 This presumption is overcome and due process is violated,
nevertheless, if the choice of forum law results in unfairness to one
of the litigants.1 3 Justice Stevens concluded that the application
of Minnesota law in this case was consistent with due process be-
cause it did not result in any unfairness to either party.1 4 Relying
on the nationwide coverage of the policy and Allstate's failure to

106. Id.
107. Id. at 644-45. Justice Stevens conceded that neither prior decisions nor scholarly

criticism supported his view that due process and full faith and credit questions are distinct.
Id.

108. This principle was announced by the Court in Alaska Packers Ass'n v. Industrial
Accident Comm'n, 294 U.S. 532, 546-48 (1935).

109. 101 S. Ct. at 647. Alaska Packers established that the litigant has the burden of
showing a violation of the full faith and credit clause. Alaska Packers Ass'n v. Industrial
Accident Comm'n, 294 U.S. 532, 547-48 (1935).

110. 101 S. Ct. at 647.
111. State judges are familiar with their own law and are reluctant to apply the law of

another state. This consideration led Justice Stevens to conclude that a state judge's deci-
sion to apply forum law is never "wholly irrational." Id.

112. Id.
113. Unfairness may have resulted, stated Justice Stevens, if the forum's choice-of-law

rule discriminated against nonresidents, greatly departed from the majority rule in Ameri-
can jurisdictions, or was unfair on its face or as applied. See Note, Unconstitutional Dis-
crimination in Choice of Law, 77 COLUM. L. Rxv. 272 (1977).

114. 101 S. Ct. at 650.
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dictate that a particular state's law should apply to the contract's
interpretation, he found no frustration of justifiable expectations
resulting from Minnesota's choice-of-law decision. 15 Furthermore,
Justice Stevens stated that two of the factors relied on by the plu-
rality-respondent's move to Minnesota and the decedent's Min-
nesota employment-were "either irrelevant to or possibly even
[tended] to undermine the plurality's conclusion."""

Justice Powell, joined by Chief Justice Burger and Justice
Rehnquist, dissented.11 7 Justice Powell agreed with the plurality's
conception of the fundamental principles that guide the Court in
its review of constitutional choice-of-law questions,"' but con-
cluded that the plurality had failed to analyze adequately the sig-
nificance of the contacts between Minnesota and the litigation. He
argued that the Court, in emphasizing physical contacts only, had
ignored the basic reasons why its prior decisions required a finding
of "reasonable policy related contacts" before forum law could be
applied."" Justice Powell reasoned that the due process clause and
full faith and credit clause are satisfied if there are contacts be-
tween the forum state and the litigation that protect the litigants
from being unfairly surprised if forum law is applied, and if appli-
cation of forum law furthers a legitimate public policy of the forum
state.

12 0

Justice Powell, in order to determine the sufficiency of the
Minnesota contacts, first questioned whether any reasonable ex-
pectations of the parties were frustrated. He noted that the prox-
imity of the decedent's residence in Minnesota should have alerted
Allstate to the possibility that the decedent could have been in-

115. Id. at 649.
116. Id. at 650. Basing his due process analysis on the parties' expectations at the time

of contracting, Justice Stevens reasoned that "an unanticipated post-accident occurrence is
clearly irrelevant for due process purposes." Id. Justice Stevens argued that residence alone
is not enough to allow application of forum law. He reasoned, however, that while the dece-
dent's regular drive to Minnesota might be relevant to an expectation analysis, the fact that
he drove to Minnesota because he was employed there was not significant. Id.

117. Id. (Powell, J., dissenting).
118. Id.
119. Id. Justice Powell stated that the basic principle of constitutional choice of law is

that the Court should strike down a forum's decision to apply forum law only when there
are no significant contacts between the forum state and the litigation. He agreed that the
due process clause and the full faith and credit clause are the sources of constitutional limi-
tations on choice of law. Id.

120. Id. at 652.
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volved in an accident in Minnesota.12 Thus, he found that applica-
tion of Minnesota law did not frustrate any of the litigants' reason-
able expectations.

1 2 2

Second, Justice Powell determined whether the application of
Minnesota substantive law reasonably furthered a legitimate Min-
nesota interest.'2 a To answer this question, he considered individu-
ally each of the contacts relied on by the plurality. Initially, Justice
Powell concluded that the plurality erred in holding the respon-
dent's post-accident change of residence to be constitutionally rele-
vant.124 He argued that a post-accident change of residence is not
to be considered in constitutional choice-of-law cases'25 and
stressed that if a plaintiff could choose the law to be applied sim-
ply by moving to a hospitable forum, forum shopping would be en-
couraged.' 26 Permitting the choice-of-law question to hinge on a
post-accrual circumstance would also frustrate the defendant's rea-
sonable expectations at the time the cause of action arose. 12 7 Next,
Justice Powell considered the significance of Allstate's doing busi-
ness in Minnesota. While confessing that Minnesota does have an
interest in regulating the conduct of an insurer, 28 he argued that
the forum had no interest in regulating the practices if no prop-
erty, persons, or execution of contracts within the forum state ex-
ist.'2 9 Finally, Justice Powell questioned the plurality's emphasis
on the decedent's employment in Minnesota. Although agreeing
that the insured's employment in the forum is sometimes a sub-
stantial contact, 30 he declined to find any significance in Mr.

121. Id.
122. Id. Justice Powell, citing Clay v. Sun Ins. Office, Ltd., 377 U.S. 179 (1964),

weighed heavily the fact that the insurance policy was not geographically limited. 101 S. Ct.
at 652.

123. 101 S. Ct. at 653. Justice Powell stressed that this question was the most impor-
tant one in the case. Id.

124. Id.
125. Id. Justice Powell's argument concerning the constitutional relevance of post-ac-

cident occurrences was similar to the argument of Justice Stevens in his concurrence. See
note 116 supra, and accompanying text.

126. Id.
127. Id. Justice Powell pointed out that the post-accrual residence in this case was

unrelated to the facts and substantive legal issues presented by the case. Id.
128. See Hoopeston Canning Co. v. Cullen, 318 U.S. 313, 319 (1943).
129. 101 S. Ct. at 653.
130. Id. at 653-54. Justice Powell cited Pacific Employers Ins. Co. v. Industrial Acci-

dent Comm'n, 306 U.S. 493 (1939), as precedent that the employment of a nonresident in
the forum state is a significant contact for the furtherance of some forum policies.
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Hague's employment in Minnesota.13 1 He concluded that neither
the interpretation of the insurance policy, the circumstances of the
accident, nor the question of stacking coverage was affected by the
insured's employment status in Minnesota. Noting that the only
substantive question in the case was one of compensation for the
insured, he emphasized that the amount of compensation would
have no effect on Minnesota's employment policies or police
power.182

In Allstate Insurance Co. v. Hague,33 the Supreme Court
failed to settle the conflicting judicial history of constitutional
choice-of-law. In Allstate, the first constitutional choice-of-law
case heard by the Court in seventeen years,1 " the Supreme Court
had the opportunity to enunciate a coherent, workable choice-of-
law theory. The Court, however, only added more confusion to an
already indefinite area of law."3 ' The decision in Allstate is per-
plexing in that a majority of the Court failed to agree on an analy-
sis for determining when a forum's application of its own law is
unconstitutional. Although the Court reaffirmed the principle that
some "contact" is a precondition of a state's right to apply its own
law,136 the Court was unsuccessful in defining what constituted a

131. 101 S. Ct. at 653-54. Justice Powell argued that the decedent's employment in
Minnesota had no relation to the persons or events in the litigation. Justice Powell also
found no significance in the insured's daily commuting to his job. Id. at 653-54 n.5.

132. Id. at 653-54. Justice Powell criticized the plurality opinion as being too vague in
explaining how an increase in compensation to the estate of a nonresident employee would
further any legitimate Minnesota interest relating to employment. Id.

133. 101 S. Ct. 633 (1981).
134. Although several cases involving constitutional choice-of-law questions have been

appealed to the Supreme Court since 1964, the Court has denied certiorari to each case. See,
e.g., Rosenthal v. Warren, 475 F.2d 438 (2d Cir.), cert. denied, 414 U.S. 438 (1973); DeLara
v. Confederation Life Ass'n, 257 So. 2d 42 (Fla. 1971), cert. denied, 409 U.S. 953 (1972).

135. Choice-of-law has traditionally been considered "one of the most baffling subjects
of legal science." B. CARDozo, THE PARADoxEs OF LEGAL SCENCE 67 (1928). The conflicting
decisions of the Court in constitutional choice-of-law cases has led a number of commenta-
tors to suggest an equally large number of tests to determine whether the forum can consti-
tutionally apply its law. The wide variance among these interpretations is illustrative of the
uncertainty that exists in constitutional choice of law today. See, e.g., R. WzINTrAUB, supra
note 11, at 505-06; Kirgis, supra note 34; Martin, Constitutional Limitations on Choice of
Law, 61 CORNELL L. REv. 185 (1976); Martin, Personal Jurisdiction and Choice of Law, 78
MICH. L. REV. 872, 873 (1980); Reese, Legislative Jurisdiction, 78 COLUM. L. REv. 1578
(1978). Justice Brennan recently recognized this uncertainty, stating that "constitutional
limitations on the choice of law are by no means settled." See Shaffer.v. Heitner, 433 U.S.
186, 225 (1977) (Brennan, J., dissenting).

136. See notes 86-87 supra, and accompanying text.
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"sufficient contact." A cursory examination of the opinion reveals
that a majority of the Court did not agree on the constitutional
significance of Minnesota's contacts. This disagreement is obvious
when one considers Justice Stevens' unequivocal conclusion that
two of the contacts relied on by the plurality were irrelevant and
insignificant.18 7 Thus, the holding of the Court in Allstate was sim-
ply that the choice of Minnesota law by the Minnesota Supreme
Court did not violate the due process clause or the full faith and
credit clause.

In addition to the Court's inability to formulate a badly
needed definition of a "sufficient contact," the Court also disagreed
on the constitutional relevance of post-accident changes for choice-
of-law analysis purposes.'" As noted in the dissent, the principle
that a post-accident change of residence by the plaintiff is consti-
tutionally irrelevant has long been considered settled.18' The basic
premise of the rule was that allowing post-accident changes to af-
fect the substantive law governing a case would encourage forum
shopping. 40 Refusal to consider post-liability-creating events,
adopted by the Court in Home Insurance Co. v. Dick,"'1 echoed
the theory that the chief purpose of choice-of-law is to make the
result of the litigation independent of the plaintiff's choice of fo-
rum." The plurality in Allstate, however, attempted to distin-
guish the prior decisions of the Court which refused to find signifi-
cance in post-accident changes.4 8 The plurality stated that these
decisions only held that a subsequent move to the forum alone is
not a sufficient contact to allow forum law to be applied. The ap-
proach taken by the plurality is a considerable departure from the
Court's traditional practice of evaluating the interests of the forum
as they were at the time the cause of action accrued. It is evident
that the plurality intends to examine all of the forum's contacts
with the litigation, regardless of when the interest of the forum
came into existence. Thus, although it is not settled whether the

137. See note 116 supra, and accompanying text.
138. See notes 98-103, 116, 124-27 supra, and accompanying text.
139. See, e.g., RESTATEMENT (SzcoND) OF CONFLCT OF LAWS, Topic 1, Introductory

Note at 414 (1971); Martin, Personal Jurisdiction and Choice of Law, 78 MICH. L. REv. 872,
873 (1980); Reese, supra note 135, at 1607.

140. See notes 98-103 supra, and accompanying text.
141. 281 U.S. 397 (1930).
142. See R. WmwiAtu, supra note 11, at 3.
143. See notes 98-103 supra, and accompanying text.
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time of trial or of actual commencement of litigation will govern, at
least four members of the Court will consider the significance of
the forum state's contacts as they exist at a time subsequent to the
liability-creating event.14"

The decision in Allstate may announce an end to the Court's
consideration of choice-of-law cases. The Supreme Court, by re-
quiring only a minimum of contacts to pass a constitutional chal-
lenge, 1" has indicated that it will act in a very restrained manner
in exercising its power to invalidate a state court's choice of law.1 46

The Court's unwillingness to hear constitutional choice-of-law
cases may stem from the belief that the requirements for a state to
assume in personam jurisdiction sufficiently safeguard the parties'
constitutional rights. Exercise of in personam jurisdiction requires
that the defendant and forum state have "minimum contacts" to
assure that jurisdiction is consistent with "fair play and substan-
tial justice. 1 47 The standard in choice-of-law cases, requiring that
the forum must have sufficient contacts to ensure that application
of forum law is "neither arbitrary nor fundamentally unfair," is
not easily distinguishable from jurisdictional guidelines set out by
the Court in recent years.1 48 Prior decisions of the Court have rec-
ognized the similarities between constitutional problems presented
by cases involving choice of law and jurisdiction. 49 Although the
Court has maintained that the two inquiries are not identical,150 it
has considered similar contacts relevant in deciding jurisdiction

144. For a discussion supporting the plurality's view on post-accident changes, see
Note, Post Transaction or Occurrence Events in Conflicts of Laws, 69 COLUM. L. Rzv. 843,
865 (1969)(arguing that "it is as wrong categorically to give effect to post occurrence events
as it is categorically to deny their relevance").

145. See notes 88-103 supra, and accompanying text.
146. The Court's reluctance to decide constitutional choice-of-law cases is illustrated

by the seventeen-year gap between Clay and Allstate.
147. This principle, despite recent modifications, is found in International Shoe Co. v.

Washington, 326 U.S. 310 (1945). See, e.g., World-Wide Volkswagen Corp. v. Woodson, 444
U.S. 286 (1980); Shaffer v. Heitner, 433 U.S. 186 (1977).

148. See note 86 supra, and accompanying text. The Court in Allstate emphasized the
same considerations in its examination of the sufficiency of Minnesota's contacts for choice-
of-law purposes that the Court has historically emphasized in deciding jurisdictional inquir-
ies. The basic considerations in both inquiries were (1) fairness to the parties and (2) the
interest of the forum.

149. See, e.g., Shaffer v. Heitner, 433 U.S. 186, 224-25 (1977) (Brennan, J., concurring
in part and dissenting in part) ("both inquiries 'are often closely related and to a substantial
degree depend upon similar considerations' ").

150. 101 S. Ct. at 644 n.3 (Stevens, J., concurring).
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and choice-of-law questions.1 The Court recently concluded that
less significant contacts will sustain a forum's choice of law than a
forum's exercise of jurisdiction.1 52 Thus, the implication arises that
more contacts with the forum state are required for jurisdiction
than for choice of law.153 Because constitutional choice-of-law
questions occur only after personal jurisdiction has been estab-
lished," it is evident that a choice-of-law inquiry following a juris-
dictional examination may be unnecessary. " Therefore, in future
cases an initial determination that the forum has sufficient con-
tacts for assuming in personam jurisdiction may satisfy, except in
extraordinary cases, the application of the forum's law.156

III. CONCLUSION

The power of a state to apply its law to a case is limited by the
full faith and credit clause and the due process clause; the extent
of these constitutional limitations, however, has yet to be ade-
quately defined. The Supreme Court's decision in Allstate Insur-
ance Co. v. Hague failed to eliminate the uncertainty surrounding
constitutional choice of law. It may well be that narrow choice-of-
law rules will prove unnecessary because in future cases a court's
ability to exercise jurisdiction over an action may in itself allow the
forum to apply its own law. Unless Congress exercises its power
under the full faith and credit clause to require the forum state to
give greater effect to the laws of sister states, the Court will invoke
few restrictions on the forum's right to apply its own law.

Philip R. Weems

151. See note 149 supra.
152. See, e.g., Kulko v. Superior Court, 436 U.S. 84, 98 (1978) (California law could

apply although no jurisdiction in California); Shaffer v. Heitner, 433 U.S. 186, 215 (1977)
(Delaware law might be applied though no jurisdiction in Delaware).

153. See Silberman, Shaffer v. Heitner: The End of an Era, 53 N.Y.U. L. lv. 33, 82
(1978).

154. 101 S. Ct. at 644 n.3 (Stevens, J., concurring).

155. Cf. Silberman, supra note 153, at 79-80 (arguing that "if a Court has the power to
apply its own law, it should have the power to exercise jurisdiction" over the case).

156. A majority of the Court's cases are consistent with the theory that a constitu-
tional choice-of-law examination may be unnecessary to safeguard the interests of the state
and the rights of the parties because the Court has rarely found a constitutional violation in
the forum's application of its own law. In fact, Home Ins. Co. v. Dick, 281 U.S. 397 (1930),
would not be decided on choice-of-law grounds today because the contacts of the forum
would be insufficient to support personal jurisdiction. See 101 S. Ct. at 638 n.12.
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