
LABOR LAW
The Fifth Circuit decided a multitude of labor law cases dur-

ing the survey period. The great majority of these decisions merely
reaffirmed established precedent. This article will discuss signifi-
cant decisions concerning: implied rights of action under section
503 of the Rehabilitation Act' and section 304(a) of the Consumer
Credit Protection Act;' section 660(a) of the Occupational Safety
and Health Act;' section 921(c)(1) of the Federal Coal Mine Health
and Safety Act;4 and section 626(d)(1) of the Age Discrimination in
Employment Act.6

I. IMPLIED PRIVATE RIGHTS OF ACTION

During the survey period, the Fifth Circuit considered the is-
sue of whether a private right of action is implicit in two labor law
statutes. The court noted, in Smith v. Cotton Brother's Baking
Co.,' that neither the Supreme Court nor the Fifth Circuit had de-
cided whether an implied right of action vests in employees for an
unlawful discharge7 under section 304(a) of the Consumer Credit
Protection Act (CCPA).8 In Rogers v. Frito-Lay, Inc.,9 the question
before the court was one never before presented to any federal ap-
pellate court:10 whether section 503 of the Rehabilitation Act 1 au-

1. 29 U.S.C. § 793 (1976).
2. 15 U.S.C. § 1674(a) (1976).
3. 29 U.S.C. § 660(a) (1976).
4. 30 U.S.C. § 921(c)(1) (1976).
5. 29 U.S.C. § 626(d)(1) (1976).
6. 609 F.2d 738 (5th Cir. Jan. 1980), cert. denied, 49 U.S.L.W. 3245 (U.S. Oct. 7, 1980)

(No. 79-1570).
7. Id. at 741.
8. 15 U.S.C. § 1674(a) (1976). Section 1674(a) provides: "No employer may discharge

any employee by reason of the fact that his earnings have been subjected to garnishment for
any one indebtedness." Id.

9. 611 F.2d 1074 (5th Cir. Feb. 1980), cert. denied, 49 U.S.L.W. 3251 (U.S. Oct. 7,
1980) (No. 79-1810).

10. Id. at 1085.
11. 29 U.S.C. § 793 (1976) provides in part:
Any contract in excess of $2,500 entered into by any Federal department ... for
the procurement of personal property and nonpersonal services ... shall contain
a provision requiring that, in employing persons to carry out such contract the
party contracting with the United States shall take affirmative action to employ
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thorizes a private right of action to qualified handicapped individ-
uals who are discriminated against in employment by federal
contractors.

The Supreme Court in 1916 recognized the power of the courts
to imply a private cause of action in Texas & Pacific Railway v.
Rigsby." However, Rigsby failed to articulate criteria by which a
court might decide to imply the private cause of action. Until the
recent Supreme Court decision in Cort v. Ash," there were no
standardized criteria a court could apply to determine whether an
implied private cause of action existed under a statute. 4

While denying the existence of, a private cause of action under
the applicable statute, the Court established the Cort test for use
in determining whether to imply a private cause of action. The
Cort test requires answers to four inquiries: (1) Is the plaintiff one
of the class for whose benefit the statute was enacted? (2) Does the
legislative history indicate an intent, explicit or implicit, to create
or to deny such a remedy? (3) Is implication of a private remedy
consistent with the underlying purpose of the legislation? (4) Is the
cause of action sought to be established one traditionally relegated
to state law?15 The Court applied the Cort test in Cannon v. Uni-
versity of Chicago" and implied the existence of a private right of

and advance in employment qualified handicapped individuals.
12. 241 U.S. 33 (1916). In Rigsby, the plaintiff was injured while in the employ of the

defendant railway company. He based his claim on the Federal Safety Appliance Acts, ch.
160, 36 Stat. 290 (1910) (current version at 45 U.S.C. §§ 8-10 (1976)), despite the Act's
omission of any express language conferring a right of action. The Court implied a private
right by relying on the common law doctrine that when a statute prohibits a thing for the
benefit of a person, that person shall have a remedy upon the same statute. 241 U.S. at 39-
40.

13. 422 U.S. 66 (1975). In Cort, the plaintiff, as a shareholder of a corporation, claimed
a private cause of action for damages against directors of the corporation for violation of a
criminal statute prohibiting corporate contributions in presidential campaigns. Id.

14. The Court in J.I. Case v. Borak, 377 U.S. 426 (1964), set the standard of looking to
the legislative history and legislative intent of a statute to determine whether to imply a
private cause of action. Id. at 431-34. National R.R. Passenger Corp. v. National Ass'n of
R.R. Passengers (Amtrak), 414 U.S. 453 (1974), added an additional test-tenets of statu-
tory construction-to the two factors used in Borak. Id. at 458. The Amtrak Court denied a
private right of action based on the principle of statutory construction that limits a court's
freedom in implying remedies under legislation that expressly provides particular remedies.
Id. The Court found that all of the inquiries supported the denial of an implied cause of
action. Id. at 458-64.

15. 422 U.S. at 78.
16. 441 U.S. 677 (1979). In Cannon, the plaintiff claimed that she was denied admis-

sion to medical school on the basis of gender. Section 901(a) of Title IX, 20 U.S.C. § 1681
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action under section 901 of Title IX. 17

More recently, in Touche Ross & Co. v. Redington,1 8 the Su-
preme Court stated that the central inquiry in determining
whether to imply a private remedy is "whether Congress intended
to create, explicitly or by implication, a private cause of action." 9

The first three factors of Cort are the ones traditionally relied
upon in determining legislative intent.2 0 Thus, the Cort test is still
applicable in a court's determination whether to imply a private
right of action under a statute.

Based on the Cort test, the Fifth Circuit in Smith v. Cotton
Brothers Baking Co.21 declined to imply a private right of action
under section 304(a) of the Consumer Credit Protection Act.2 The
court based its decision on the second and third factors of Cort.23
An inspection of the legislative history of the section revealed no
specific congressional intent to create a private cause of action.,
Moreover, the court concluded that there was an implicit manifes-
tation of a legislative intent to deny a private remedy since the
statute provides that the "Secretary of Labor shall enforce the pro-
visions of this subchapter."2

Regarding the third Cort factor, the Smith court acknowl-
edged that the purpose of section 304(a) was to provide debtor

(1976), barred discrimination on the basis of sex, but did not expressly authorize a private
right of action. The Court commented that all four factors of the Cort test weighed equally
and supported the implication of a private cause of action. 441 U.S. at 709.

17. 20 U.S.C. § 1681 (1976).
18. 442 U.S. 560 (1979). In Touche Ross, the plaintiff was trustee of an insolvent firm

who sought to impose liability on Touche Ross for improperly auditing the books of the
insolvent firm. The Court denied the existence of any basis for implying a private cause of
action under § 17(a) of the Securities and Exchange Act, 15 U.S.C. § 78q(a) (1976). 442 U.S.
at 571.

19. 442 U.S. at 575.
20. Id. at 575-76.
21. 609 F.2d 738 (5th Cir. Jan. 1980), cert. denied, 49 U.S.L.W. 3245 (U.S. Oct. 7,

1980) (No. 79-1570).
22. 29 U.S.C. § 1674(a) (1976). See note 8 supra, for the text of § 1674(a).
23. The court noted that under the first Cort factor, "[ilt seems abundantly clear that

plaintiff, an employee of defendant, is a member of the class of persons for whose benefit
this subchapter was enacted." 609 F.2d at 742. The court also stated that the fourth factor
of Cort might appear to militate in favor of implying a private remedy since garnishment
has traditionally been a creature of state law. Id. at 742-43. However, the other two factors
were of sufficient weight to convince the Smith court that Congress intended that no private
remedy should be implied. Id. at 743.

24. Id. at 743.
25. Id. at 742.
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protection by preventing employee discharge for a single indebted-
ness, but declined to imply a private remedy on that basis alone."
The court noted that all three subchapters of the CCPA provide
for administrative enforcement. Subchapters I and III, however,
provide for private civil remedies, and those remedies are limited
in application to their respective subchapters. It would thus be in-
consistent with the legislative scheme to imply a private remedy
for Subchapter 11,27 which includes section 304(a). The court
stated that it was Congress' responsibility, if it so desired, to pro-
vide a private remedy under Subchapter II like the remedy explic-
itly provided in Subchapters I and 111.28

The Ninth Circuit, in Stewart v. Travelers Corp.,' is the only
other federal appellate court to face the issue of an implied right of
action under section 304(a). The Stewart court implied a private
remedy on the basis that the discharge of the employee was the
type of harm which Congress sought to prevent by enacting the
statute.80 The court also noted that the private civil remedy would
enhance the statute's protection of employees.8 1 The court found
unconvincing an argument, similar to that made in Smith, that
Congress clearly intended not to have a private right of action
available for section 304(a).8

The Fifth Circuit, in Smith, distinguished Stewart on the
grounds that Cort, being decided after Stewart, modified Stewart.
Stewart, however, even though decided prior to Cort, discussed the
same factors that Cort held to be relevant in implying a private
remedy. In so doing, the Ninth Circuit concluded that the implica-
tion of a private civil remedy was necessary to ensure the effective-
ness of the congressional purpose behind section 304(a) of prevent-
ing discharge of an employee whose wages had been garnished.8

The court first observed that Stewart, as an employee, was within
the class that Congress intended to benefit by enacting the stat-
ute." Thus, Stewart found the first Cort factor to be satisfied. The

26. Id.
27. Id.
28. Id. at 743.
29. 503 F.2d 108 (9th Cir. 1974).
30. Id. at 110.
31. Id. at 112.
32. Id. at 110-12.
33. Id. at 114.
34. Id. at 110.
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court then found that no legislative history of the section evinces a
clear congressional intent to exclude civil remedies, which are not
mentioned in the section or its legislative history.36 Nor did the
doctrine expressio unius est exclusio alterius - the express au-
thorization of a remedy in one section of a statute indicates that an
omission of that remedy from other sections was intended by the
legislature - apply to the situation. 6 The court noted that courts
generally limit this doctrine in favor of construing an act so as to
effectuate its dominant purpose.3 7 Since the dominant purpose of
this Act was to protect the employee from discharge, the court con-
cluded that there was no implication of congressional intent to
deny the private remedy. Hence, the court's discussion of the sec-
ond Cort factor supported implication of a private remedy under
section 304(a).

Finally, the Stewart court discussed whether an implied right
of action was consistent with the underlying legislative purpose of
the statutory scheme. Finding the primary purpose of section
304(a) to be the protection against hardships and disruptions re-
sulting from employee discharges due to a single garnishment of
the employee's wages, the Ninth Circuit held that the implication
of a private remedy would be consistent with the general adminis-
trative scheme of Subchapter II. The Ninth Circuit in Stewart
discussed all three relevant factors of the Cort test and reasoned
that there was an implied right of action under section 304(a).
Thus Stewart, and its holding that an implied private remedy ex-
ists for section 304(a), is still good law in the Ninth Circuit even
though decided prior to Cort.

The Fifth and Ninth Circuits, the only two circuits to address
the issue of whether section 304(a) has an implied private right of
action, have reached opposite results. Several lower courts have ap-
plied the rationale used by the Fifth Circuit to hold that there is
no private right of action under section 304(a). 39 At least one lower

35. Id. at 111.
36. Id. Since Subchapters I and III provided for private remedies, the employer ar-

gued that the absence of such a provision in Subchapter II evidenced Congress' intent not to
imply such a remedy.

37. Id. at 112.
38. Id. at 113.
39. See, e.g., Western v. Hodgson, 359 F. Supp. 194 (S.D.W. Va. 1973), aff'd on other

grounds, 494 F.2d 379 (4th Cir. 1974); Simpson v. Sperry Rand Corp., 350 F. Supp. 1057
(W.D. La. 1972), vacated and remanded on other grounds, 488 F.2d 450 (5th Cir. 1973) (per
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court 40 and several commentators 41 have shared the Ninth Circuit's
view and have implied a private right of action under section
304(a). The commentators base their conclusion upon the need for
a private action to achieve section 304(a)'s purpose of protecting
the employee whose wages have been garnished. As one author has
pointed out, the Secretary's enforcement under the section is actu-
ally discretionary, and a private action is the only effective means
of enforcement.2

It will be up to the Supreme Court to settle the dispute. Until
that time, under the rule of Smith, a discharged employee may not
personally sue his employer for violation of section 304(a) even
though the administrative remedy may not effectively protect him.

In the second case regarding implied private rights of action,
Rogers v. Frito-Lay, Inc.," the Fifth Circuit denied implication of
a private right of action4

4 under section 503 of the Rehabilitation
Act.45 Again, the court applied the Cort test in reaching its
decision."

As the court noted, the fact that Congress had considered
handicapped persons when enacting section 503 did not satisfy the
first Cort factor, 7 which requires that the plaintiff be a member of
the special class Congress intended the statute to benefit. Rather,
the court reasoned, the test should be whether Congress intended
to create a federal right in favor of qualified handicapped per-

curiam).
40. See Nunn v. City of Paducah, 367 F. Supp. 957 (W.D. Ky. 1973) (court allowed a

private action by the employee for reinstatment, but indicated such a private right for dam-
ages or attorneys' fees might not be available).

41. See Comment, Federal Restrictions of Wage Garnishments: Title III of the Con-
sumer Credit Protection Act, 44 IND. L.J. 267 (1969); Note, The Implication of a Private
Cause of Action Under Title III of the Consumer Credit Protection Act, 47 S. CAL. L. REV.
383 (1974).

42. See Note, supra note 41, at 398.
43. 611 F.2d 1074 (5th Cir. Feb. 1980), cert. denied, 49 U.S.L.W. 3251 (U.S. Oct. 7,

1980) (No. 79-1810).
44. The court framed the issue as whether to imply a private action to remedy the

conduct of federal contractors who allegedly discriminate against the handicapped. The is-
sue was not whether the plaintiff could force the contractor to include the anti-discrimina-
tion clause in the contract. Id. at 1079.

45. 29 U.S.C: § 793 (1976).
46. The court did not discuss the fourth Cort factor, believing that it was satisfied. 611

F.2d at 1078 n.4.
47. Id. at 1079.

[Vol. 12:299
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sons. 48 The court found no such right of action due to the structure
of the Act. Section 503 is a directive to those who give out federal
contracts requiring that the contract contain the anti-discrimina-
tion clause. The statute does not confer a clearly defined right on
the benefitted class. Qualified handicapped individuals simply
have the right to petition those who administer federal contracts to
do their duty.49 Thus, the court found no unequivocal focus on the
benefitted class in the right-creating language of the statute. 0

The dissent, 51 commentators,' and all of the lower courts83

addressing this issue indicate that section 503 is for the special
benefit of a class of persons-qualified handicapped individuals.
Even those lower courts that denied the existence of an implied
private cause of action found satisfaction of the first Cort factor. In
Wood v. Diamond State Telephone Co.,'" the district court ac-
cepted plaintiff's allegation that he was a qualified handicapped
individual and stated that "the proposition that he is one of the
class for whose especial benefit section [503] was enacted seems
self-evident."" Thus, the Rogers majority is the only court to hold
that section 503 is not for the benefit of qualified handicapped
persons.

The Rogers court also held that there was no legislative his-
tory to support the second Cort factor of explicit or implicit legis-
lative intent to create a private remedy. The court based its deci-
sion on the absence of any legislative history contemporaneous
with the passage of the Act indicating that section 503 should have
an implied private right of action. There have been ample legisla-
tive indications since 1973 that Congress intended a private rem-

48. Id.
49. Id. at 1080.
50. Id. Also, § 503 is similar to language that the Supreme Court, in Cannon v. Univer-

sity of Chicago, 441 U.S. 677, 690-93 & n.14 (1979), indicated would be sterile ground for
implying a cause of action; that language being simply a ban on discriminatory conduct by
recipients of federal funds. 611 F.2d at 1080.

51. 611 F.2d at 1090-93 (Goldberg, J., dissenting).
52. Note, Private Rights of Action For Handicapped Persons Under Section 503 of

the Rehabilitation Act, 13 VAL. U.L. REv. 453, 478 (1979).
53. Wood v. Diamond State Tel. Co., 440 F. Supp. 1003 (D. Del. 1977); Moon v. Road-

way Express, Inc., 439 F. Supp. 1308 (N.D. Ga. 1977); Drennon v. Philadelphia Gen. Hosp.,
428 F. Supp. 809 (E.D. Pa. 1977).

54. 440 F. Supp. 1003 (D. Del. 1977).
55. Id. at 1008.
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edy under section 503," but the court did not find these legislative
indications persuasive. The court believed that these later state-
ments by legislators could not be an accurate expression of an ear-
lier Congress' intent. Since there was no legislative history, the
court had to determine whether a private remedy was implicit in
the language of section 503. The court held that the legislators im-
plied no such remedy. The legislators did imply a private remedy
under section 504.s

5 However, because there is no similarity in the
language of these two sections," the court refused to imply a pri-
vate right from the language of section 503.

Judge Goldberg, in a persuasive dissent, recognized that the
legislative histories of the 1974 and 1978 amendments to the Reha-
bilitation Act provide the necessary legislative intent to imply a
private remedy under section 503. 59 He noted that it is a well-es-
tablished principle that post-enactment treatment of a statute by
Congress is cogent evidence of Congress' intent at the time of its
passage.60 The dissent considered Congress to be a creditable inter-
preter of its own actions, and concluded that courts should pay
heed to those interpretations. 1 There is, under this analysis, suffi-
cient legislative intent to satisfy the second factor of Cort.

Congress' enactment of the 1978 amendment to the Rehabili-

56. A 1974 amendment to the Rehabilitation Act clarified the definition of "handi-
capped persons." A Committee Report discussed these amendments, but little attention was
directed to enforcement of § 503. 611 F.2d at 1081. The report primarily discussed the pri-
vate right of action which was to be available for enforcement of § 504. The court noted that
§§ 503 and 504 are dissimilar in language and refused to extend the discussion referring to
§ 504 to § 503. Id. at 1081.

A 1978 amendment allowed recovery of attorneys' fees in an action to enforce the sub-
chapter, which undoubtedly applies to § 503. The court stated that this amendment showed
an assumption by Congress in 1978 that a private right of action had been implied for § 503
in 1973. The court noted that the 1978 amendment did not create an implied remedy, and
that Congress' assumption in 1978 that one had been created in 1973 did not show that the
1973 legislature actually intended such a remedy. Id. at 1082. The court noted that state-
ments of legislators after the passage of § 503 are not legislative history of the section, but
are mere commentary. Id.

57. 29 U.S.C. § 794 (1976) provides in part: "No otherwise qualified handicapped indi-
vidual in the United States. . . , shall, solely by reason of his handicap, be excluded from
the participation in, be denied the benefits of, or be subjected to discrimination under any
program or activity receiving Federal financial assistance."

58. Compare § 504, supra note 57, with § 503, supra note 11.
59. 611 F.2d at 1093-1101 (Goldberg, J., dissenting).
60. Id. at 1100.
61. Id.

306 [Vol. 12:299
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tation Act, 2 which allows the recovery of attorneys' fees for the
violation of section 503, further supports the inference that a pri-
vate remedy is inherent in section 503. This amendment would be
meaningless when applied to section 503 without implication of a
private remedy under the statute. Hence, the amendment is evi-
dence independent from the legislative history that Congress in-
tended to imply a private action for section 503.

The third Cort factor is whether implication of a private rem-
edy would be consistent with the underlying purposes of the legis-
lative scheme. The majority applied the doctrine of expressio
unius est exclusio alterius" and held that implication of a private
remedy would be inconsistent with the complete administrative
procedure provided in section 503. The Supreme Court, in Trans-
america Mortgage Advisor's Inc. v. Lewis, 4 recently applied the
doctrine while denying implication of a private cause of action
under the Investment Advisor's Act of 1940.65 The Court stated
that "where a statute expressly provides a particular remedy or
remedies, a court must be chary of reading others into it."6a

The dissent in Rogers rejected application of the expressio
unius doctrine. 7 The dissent quoted one commentator who stated:
"Thus it is clear that in civil rights cases, in contrast with most
other types, the mere existence of an administrative enforcement
mechanism does not bar implication of private rights of action." 5

Another argument against applying the expressio unius doctrine to
section 503 is that implication of a private remedy would help ac-

62. 29 U.S.C. § 794a(b) (Supp. II 1978) provides: "In any action or proceeding to en-
force or charge a violation of a provision of this subchapter, the court, in its discretion, may
allow the prevailing party, other than the United States, a reasonable attorney's fee as part
of the costs."

63. See note 36 supra, and accompanying text.
64. 100 S. Ct. 242 (1979). In Transamerica, the plaintiff filed suit alleging causes of

action arising under the Investment Advisor's Act of 1940. The Court, refusing to apply
Cort, declined to imply the private cause of action. The Court stated that there was no
indication of legislative intent to imply a private action. Id. at 247. While the Court did not
apply Cort, it considered the legislative intent underlying the statute. The first three Cort
factors are measures for indicating the legislative intent and are still relevant.

65. 15 U.S.C. §§ 80b-1 to 80b-21 (1976).
66. 100 S. Ct. at 247.
67. The dissent relied upon Cannon v. University of Chicago, 441 U.S. 677 (1979), in

which the Court rejected the expressio unius doctrine in the context of implying a private
action under Title IX. 611 F.2d at 1101-06 (Goldberg, J., dissenting).

68. 611 F.2d at 1106 n.45 (quoting Note, Implied Rights of Action to Enforce Civil
Rights: The Case for a Sympathetic View, 87 YALE L.J. 1378, 1391 (1978)).

1981] 307
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complish the ultimate objective of enforcing the statute.69

Both the majority and the dissent have persuasive support for
their construction of section 503. The majority's decision is in ac-
cord with the Supreme Court's recent trend of being reluctant to
imply private remedies. As evidence of this trend, the Court stated
in Touche Ross & Co. v. Redington,10 that "in a series of cases
since Borak we have adhered to a stricter standard for the implica-
tion of private causes of action." The test in Touche Ross was
that legislative intent to create a private remedy is the determina-
tive factor. If other courts follow the Fifth Circuit's view that sub-
sequent legislative history does not provide evidence of the con-
gressional intent required to imply a private remedy under section
503, then Congress will have to explicitly provide the remedy.

II. OCCUPATIONAL SAFETY AND HEALTH ACT (OSHA)

The Fifth Circuit decided an important OSHA procedure case
during the survey period which required statutory construction of
29 U.S.C. § 660(a).7 2 In McGowan v. Marshall,7 OSHA compliance
officers cited appellant for four violations which he contested. The
administrative law judge's (ALJ) order sustaining one of the cita-
tions became the final order since the appellant did not petition
the Commission for review.74 The appellant appealed the final or-

69. The Office of Federal Contract Compliance Programs of the Department of Labor,
the agency responsible for enforcing § 503, believes that a private right of action is consis-
tent with Congress' intent, and would greatly assist the Department of Labor's effort to
enforce § 503. Such assistance is necessary because, due to limited resources, the Depart-
ment is unable to expeditiously investigate and resolve the large backlog of § 503 adminis-
trative complaints. 611 F.2d at 1108. See also Note, Private Rights of Action For Handi-
capped Persons Under Section 503 of the Rehabilitation Act, 13 VAL. U.L. Rav. 453, 489
(1979).

70. 442 U.S. 560 (1979).
71. Id. at 578.
72. 29 U.S.C. § 660(a) (1976) provides that:
[a]ny person adversely affected or aggrieved by an order of the Commission...
may obtain a review of such order in any United States court of appeals for the
circuit in which the violation is alleged to have occurred or where the employer
has its principal office .... No objection that has not been urged before the Com-
mission shall be considered by the court, unless the failure or neglect to urge such
objection shall be excused because of extraordinary circumstances.

73. 604 F.2d 885 (5th Cir. Oct. 1979).
74. The Commission directed a review of the ALJ's order, but notified appellant that

the ALJ's order would become final despite the ordered review unless the appellant filed a
brief with the Commission. The appellant failed to file a brief, and the ALT's order became
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der to the Fifth Circuit.
The Fifth Circuit concluded that, based on section 660(a), it

did not have jurisdiction.7 5 The court agreed with the Third Cir-
cuit's reasoning in Keystone Roofing Co. v. OSHRC 7 6 in holding
that

absent extraordinary circumstances, a party is precluded from ob-
taining judicial review of a final order of the Commission if he has
failed to pursue his administrative remedies either by neglecting
to file a petition for discretionary review ... or, in a case which
has been directed for review, by failing to respond to the Com-
mission's invitation to file briefs.7

While a recent regulation of the Commission gives parties no-
tice of this same result, 8 the holding in McGowan makes it clear
that under section 660(a), a party must petition the Commission
for review before judicial review will be available.79 The court's
holding in McGowan is consistent with the administrative law
principle of exhausting administrative remedies to prevent inter-
ference with the agency process, thus allowing the agency to func-
tion most efficiently.80

III. FEDERAL COAL MiNE HEALTH AND SAFETY ACT

Two cases decided by the Fifth Circuit construing provisions

final.
75. The court's analysis of § 660(a) revealed that: (1) the smooth functioning of the

statutory scheme requires that the Commission, with its expertise in the field of labor law,
should have final decision making power before judicial review; (2) the section precludes
judicial review of issues not urged before the Commission; and (3) expert administration of
the Act is achieved by requiring Commission review of an ALJ's order because the Commis-
sion will be alerted to the issues which require expert guidance that the Commission can
give. 604 F.2d at 890.

76. 539 F.2d 960 (3d Cir. 1976). The Keystone Roofing court, when faced with the
same question, reasoned that the administrative scheme of the Act was to enable the Com-
mission to make the ultimate administrative determination of whether a particular decision
of the hearing examiner comports with the objectives of OSHA. Id. at 963.

77. 604 F.2d at 890.
78. 29 C.F.R. § 2200.91(a) (1979) provides: "An aggrieved party that fails to file a peti-

tion for such review by the Commission may be foreclosed from court review of any objec-
tion to the judge's decision."

79. All that is necessary as a condition precedent is that the party urge the objection
before the Commission to give it the opportunity to correct the decisions of the administra-
tive law judges. 539 F.2d at 964.

80. Weinberger v. Salfi, 422 U.S. 749, 765 (1975).
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of the Federal Coal Mine Health and Safety Act extended the class
of individuals covered by the Act and allowed certain of these indi-
viduals to recover attorneys' fees from the Black Lung Disability
Trust Fund.

In Freeman v. Califano,1 the Fifth Circuit agreed with the
Fourth and Seventh Circuits in extending the application of sec-
tion 921(c)(1) of the Federal Coal Mine Health and Safety Act 82 to
individuals whose job required them to work in transporting coal
out of a coal mine if such work was conducted within a coal mine
as defined in the regulations.8 ' The appellant in Freeman applied
for black lung benefits invoking the presumption of section
921(c)(1) that the condition arose from his employment in coal
mines. Appellant worked five years as a coal miner and six years
for a railroad, maintaining track into a coal mine for the purpose
of transporting coal out of the mine.

The district court affirmed the ALJ's denial of benefits to the
appellant on the basis that appellant was not a miner as the term
is used in section 921(c)(1)." Only individuals extracting or pre-
paring coal are defined as "miners."s Therefore, the district court
held that the appellant was a miner only for the five years he
worked in a coal mine, and the section 921(c)(1) presumption was
not applicable. The district court decided that the six years appel-
lant worked for the railroad did not qualify him as a miner under
section 921(c)(1).

The Fourth Circuit, in Roberts v. Weinberger,86 faced a simi-

81. 600 F.2d 1057 (5th Cir. July 1979).
82. 30 U.S.C. § 921(c)(1) (Supp. II 1978) provides: "If a miner who is suffering from

pneumoconiosis was employed for ten years or more in one or more coal mines, there shall
be a rebuttable presumption that his pneumoconiosis arose out of such employment."

83. 20 C.F.R § 410.110(h)(1980). This regulation provides:
"Coal mine" means an area of land and all structures, facilities, machinery, tools,
equipment, shafts, slopes, tunnels, excavations, and other property, real or per-
sonal, placed upon, under, or above the surface of such land by any person, used
in, or to be used in, or resulting from, the work of extracting in such area bitumi-
nous coal, lignite, or anthracite from its natural deposits in the earth by any
means or method, and the work of preparing the coal so extracted, and includes
custom coal preparation facilities.

Id.
84. "Miner," as used in § 921(c)(1), is defined in 20 C.F.R. § 410.110(j) (1980) as "any

individual who is working or has worked as an employee in a coal mine, performing func-
tions in extracting the coal or preparing the coal so extracted."

85. See id.
86. 527 F.2d 600 (4th Cir. 1975) (driving a truck to haul coal from extraction site to
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lar question of whether the presumption of 921(c)(1) applied to an
individual employed in transporting coal out of a mine. Although
such transportation of coal is not "extraction" or "preparation" of
the coal, the Roberts court applied section 921(c)(1) to transporta-
tion activities because those activities are a necessary part of the
extraction and preparation of coal. At least one other circuit has
likewise applied section 921(c)(1) to ancillary activities necessary
to the extraction or preparation of coal if such activities are carried
on within a coal mine.8 The Fifth Circuit agreed with the principle
of ancillary activities set forth by these courts and held that the
appellant's work of maintaining railroad tracks used to transport
coal qualified him for black lung benefits if, on remand, such work
was found to be within a coal mine.8 Under this interpretation of
the regulations, more individuals will be eligible for black lung dis-
ability compensation benefits than under a strict interpretation of
the regulation's definition of "coal miner."

Also during the survey period, the Fifth Circuit, in Director,
Office of Workers' Compensation Programs v. Black Diamond
Coal Mining Co.,90 followed the Sixth and Third Circuits9l in hold-
ing that those individuals entitled to black lung disability compen-
sation benefits who were last employed prior to 1970 should have
both their benefits and attorneys' fees paid from the Black Lung
Disability Trust Fund.'2 The Fifth Circuit found express statutory
authorization for the award of attorneys' fees from the Trust Fund
by construing the intricate statutory tangle surrounding the Fed-
eral Coal Mine Health and Safety Act. 3

processing area).
87. Id. at 602.
88. Adeisberger v. Mathews, 543 F.2d 82 (7th Cir. 1976) (clerical employee who spent

time relaying orders from office to preparation site). See also Skipper v. Mathews, 448 F.
Supp. 300 (M.D. Pa. 1977) (employee worked in mining equipment repair shop).

89. 600 F.2d at 1060.
90. 598 F.2d 945 (5th Cir. July 1979).
91. Director, Office of Workers' Compen. Prog. v. S.E. Coal Co., 598 F.2d 1046 (6th

Cir. 1979); Republic Steel Corp. v. United States Dept. of Labor, 590 F.2d 77 (3d Cir. 1978).
Both of these circuits, and the Fifth Circuit in Black Diamond, rejected the argument of the
Disability Fund Trustee that there was no explicit statutory authorization for the payment
of attorneys' fees from the Fund. Each court found that amended § 932(a) provides explicit
statutory authorization for the payment.

92. The 1978 amendments relieved employers of liability for the payment of black
lung compensation benefits when claimant's last coal mine employment predated 1970. Lia-
bility for such compensation was transferred to the trust fund. 598 F.2d at 947.

93. The statutory tangle exists because Congress incorporated certain substantive and
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Prior to the 1978 amendments to the Act, section 932(a) of the
Federal Coal Mine Health and Safety Act incorporated provisions
of the Longshoremen's and Harbor Workers' Compensation Act,
which provided for the award of attorneys' fees against the em-
ployer." Under these provisions the trust fund was held not to be
liable for attorneys' fees.95 However, the 1978 amendment to sec-
tion 932(a) specifically substituted the "trustees of the fund" in
place of the employer,96 thus making the trust fund, instead of the
employer, liable for the claimants' attorneys' fees.

The Sixth and Third Circuits rejected the same arguments
made in Black Diamond by the Director, as Trustee of the Fund,7

that amended section 932(a) does not specifically authorize pay-
ment of attorneys' fees from the fund.'8 While it was true that the
Secretary of Labor had promulgated a regulation which specifically
denied the award of attorneys' fees from the trust fund," the Ben-
efits Review Board had taken a position directly opposite to that of
the Secretary of Labor and allowed recovery of attorneys' fees from
the fund.100 Thus, when the Third Circuit addressed this issue for
the first time in Republic Steel Corp. v. United States Depart-

procedural aspects of the Longshoremen's and Harbor Workers' Compensation Act, 33
U.S.C. §§ 901-950 (1976), into the Black Lung Benefits Act to avoid repeating them in the
latter statute.

94. 33 U.S.C. § 928(a) (1976).
95. Republic Steel Corp. v. United States Dept. of Labor, 590 F.2d 77, 80 (3d Cir.

1978).
96. Amended § 932(a), 30 U.S.C. § 932(a) (Supp. II 1978) provides:

During any period after December 31, 1973 . . . the provisions of [the Long-
shoremen's and Harbor Worker's Compensation Act] shall (except as otherwise
provided in this subsection or by regulations of the Secretary and except that
references in such [Act] to the employer shall be considered to refer to the trust-
ees of the fund, as the Secretary considers appropriate and as is consistent with
the provisions of Section 934 of this title), be applicable to each operator of a coal
mine in such State with respect to death or total disability due to pneumoconiosis
arising out of employment in such mine . . . .(emphasis supplied to words added
in 1978).

97. See note 91 supra.
98. The Director contended that amended § 932(a) does not authorize the payment of

attorneys' fees because (1) the substitution of the trustee for the employer is only as the
Secretary of Labor considers appropriate, and the Secretary has in final regulations rejected
such a substitution for the purposes of the attorneys' fees provision, and (2) such payments
would not be consistent with the provisions of § 934. 598 F.2d at 948.

99. 20 C.F.R. § 725.367 (1980).
100. Republic Steel Corp. v. United States Dept. of Labor, 590 F.2d 77, 80 (3d Cir.

1978).
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ment of Labor,0 1 there was no authoritative agency interpretation
of amended section 932(a) to assist the court in its decision. The
court therefore discounted the Director's argument that the Secre-
tary did not consider awarding attorneys' fees from the fund ap-
propriate. ' 2 Based on the policies underlying the Federal Coal
Mine Health and Safety Act of providing benefits to miners with
the disease, the Fifth Circuit accepted the analysis of the Third
Circuit and held that the Trust Fund is liable for the attorneys'
fees of claimants who were last employed prior to 1970.103

Through Freeman and Black Diamond, the Fifth Circuit fol-
lows the trend evidenced in the Third, Fourth, Sixth, and Seventh
Circuits of expanding the class of beneficiaries of black lung com-
pensation benefits. This trend is in-accord with the national policy
of providing benefits to those employees who have become ill be-
cause of their work in mines.

IV. AGE DISCRIMINATION IN EMPLOYMENT ACT (ADEA)

The court, in Coke v. General Adjustment Bureau, Inc.10 4 ad-
dressed two questions of first impression in the Fifth Circuit: (1)
On what date does the alleged unlawful act which triggers the run-
ning of the notice requirement of section 626(d)(1)10 5 of the Act
occur when an employer, following an alleged unlawful discharge
or demotion, makes representations to the employee that he will be
reinstated? and (2) Whether the notice requirement of section

101. 590 F.2d 77 (3d Cir. 1978). In Republic Steel Corp., the trustee of the Trust Fund
paid the amount of the claim, but argued that the employer or claimant was responsible for
paying the claimant's attorneys' fees. The claimant and employer contended payment of the
fees should come from the Trust Fund.

102. Id. at 80.
103. 598 F.2d at 949.
104. 616 F.2d 785 (5th Cir. May), rehearing granted en banc, 622 F.2d 1226 (5th Cir.

July 1980).
105. 29 U.S.C. § 626(d)(1) (1976) (amended 1978) provided in pertinent part that:
No civil action may be commenced by an individual under this section until the
individual has given the Secretary [of Labor] not less than sixty days notice of an
intent to file such action. Such notice shall be filed-

(1) Within one hundred and eighty days after the alleged unlawful practice
occurred ...

This section was amended, effective April 6, 1978, and now provides: "No civil action may
be commenced by an individual under this section until 60 days after a charge alleging
unlawful discrimination has been filed with the Secretary. Such a charge shall be filed-

(1) Within 180 days after the alleged unlawful practice occurred. 29 U.S.C.
§ 626(d)(1) (Supp. I 1978).
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626(d)(1) can be equitably tolled when the employee's failure to
file notice is due to reliance on the employer's misrepresentations
that he will be reinstated.'"

Regarding the first issue, the Fifth Circuit noted that there
was no ADEA case directly on point. The court next considered a
Supreme Court case in a related situation'07 which had arisen in
the context of Title VII of the Civil Rights Act of 1942.'01 The
Supreme Court, in Electrical Workers Local 790 v. Robbins & My-
ers, Inc.,'09 had flatly rejected the employee's contention that the
alleged unlawful employment practice occurred on the date that
grievance arbitration concluded, rather than on the date of the em-
ployee's discharge.' 10 Similarly, the Fifth Circuit, in Reeb v. Eco-
nomic Opportunity Atlanta, Inc.,'" held that the filing period
under Title VII did not begin to run until facts that would support
a charge of discrimination were apparent, or should have been ap-
parent to a reasonable person."' Applying these standards to the
ADEA filing requirement, the court in Coke held that the ADEA
notice requirement begins to run at the time the employee has
knowledge of the effective date of the unlawful practice, regardless
of any uncertainty as to whether the employer will reinstate the
employee."18

The court then turned its attention to whether equitable toll-
ing of the 180 day filing period was available." 4 The court noted
that the filing requirement under Title VII, 1 5 which is almost

106. 616 F.2d at 786.
107. Electrical Worker's Local 790 v. Robbins & Myers, Inc., 429 U.S. 229 (1976). The

Fifth Circuit in Coke noted that it has recognized the similarity between the ADEA and
Title VII. 616 F.2d at 787 n.2.

108. 42 U.S.C. §§ 2000e to 2000e-17 (1976).
109. 429 U.S. 229 (1976).
110. Id. at 234.
111. 516 F.2d 924 (5th Cir. 1975).
112. Id. at 931.
113. 616 F.2d at 788. See Bonham v. Dresser Indus., Inc., 569 F.2d 187, 191 (3d Cir.

1977).
114. While declining to specifically answer the equitable tolling question in the past,

the Fifth Circuit assumed that the filing period could be tolled. See, e.g., Templeton v.
Western Union Tel. Co., 607 F.2d 89, 91 (5th Cir. Nov. 1979) (facts did not justify tolling
even assuming tolling is available); Quina v. Owens-Corning Fiberglass Corp., 575 F.2d 1115,
1117-18 (5th Cir. 1978) (ignorance of ADEA rights insufficient to justify tolling even if
available).

115. The notice requirement of Title VII, 42 U.S.C. § 2000e-5(e) (1976) provides in
pertinent part "A charge under this section shall be filed within one hundred and eighty
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identical to the notice requirement of the ADEA, is subject to eq-
uitable tolling. " 6 Therefore, the court concluded that the notice
requirement of the ADEA was also subject to equitable tolling." 7

The significance of Coke is not that it allows equitable tolling
of the filing period." ' Its significance is that it indicates what cir-
cumstances justify equitable tolling of the section 626(d)(1) filing
period. The employee in Coke had delayed filing his notice of in-
tent to sue because of his reliance on misrepresentations made by
his employer that he would be reinstated. The court held that no
circumstance justifies equitable tolling of the filing period more
than when an employer, through misleading conduct, induces an
employee to delay filing suit until the limitation period has run."'

A different result may occur when an employer cannot fulfill
bona fide representations made to the employee regarding the like-
lihood of future reinstatement. The Third Circuit, in Bonham v.
Dresser Industries,12 0 held that the filing period of the ADEA
should be equitably tolled in a representation situation while the
employer and employee attempt amicably to resolve the employ-
ment dispute.' 2 ' The Fifth Circuit, in Coke, cited Bonham,"' but
did not address the same issue presented in Bonham because the
employer in Coke made misrepresentations of reinstatement to the
employee instead of bona fide representations of reinstatement
which could not later be fulfilled. Arguably, since the Fifth Circuit
cited Bonham, it would accept the circumstances in Bonham as
justifying equitable tolling of the filing period.

Another circumstance that warrants equitable tolling of the
filing period is an employer's failure to comply with section 627 of
the ADEA and the regulations promulgated thereunder.12 How-

days after the alleged unlawful employment practice occurred."
116. 616 F.2d at 789.
117. Id.
118. The court noted that its decision would apply only to suits filed before April 6,

1978, the effective date of the 1978 amendment to § 626(d)(1). The legislative history of the
1978 amendment indicates that the filing period may be equitably tolled in those suits
brought after the effective date of the amendment. Id.

119. Id. at 790.
120. 569 F.2d 187 (3d Cir. 1977).
121. Id. at 193.
122. 616 F.2d at 790 n.4.
123. 29 U.S.C. § 627 (1976); 29 C.F.R. § 850.10 (1979). These two provisions require an

employer to exhibit a poster advising employees of the 180 day filing period under the
ADEA and the necessity of filing within that time.
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ever, the Fifth Circuit, in Templeton v. Western Union Telegraph
Co.,"' held that an employee is not entitled to equitable tolling of
the filing period for an employer's violation of section 627 if the
employee had actual knowledge when discharged of the need to file
within 180 days.125

As noted earlier, the notice provisions of Title VII and the
ADEA are almost identical." 6 Thus, case law stating circumstances
that justify tolling the filing period under Title VII provides an
indication of what will justify tolling under the ADEA. In Chap-
pell v. Emco Machine Works Co.,' 2 7 the Fifth Circuit summarized
the case law and identified three distinct circumstances that justify
equitable tolling of the filing period under Title VII.125 These cir-
cumstances, when applicable to an ADEA case, should also warrant
tolling of the ADEA filing period.

It has become a well accepted notion in the appellate courts
that the filing period under section 626(d)(1) is subject to equita-
ble tolling.12' The significance of Coke is that the Fifth Circuit has
now approved tolling of the filing period while giving an indication
of what circumstances will justify equitable tolling. Misrepresenta-
tions made by the employer to the employee regarding the possi-
bility of reinstatement will definitely require tolling in the Fifth
Circuit. Bona fide representations of reinstatement made by the

Two other circuits have also held that a violation of § 627 justified tolling the filing
period until the employee attained actual knowledge, or the means of attaining knowledge,
of his ADEA rights. Kephart v. Institute of Gas Technology, 581 F.2d 1287, 1289 (7th Cir.
1978); Bonham v. Dresser Indus., Inc., 569 F.2d 187, 193 (3d Cir. 1977).

124. 607 F.2d 89 (5th Cir. Nov. 1979).
125. The employee in Templeton admitted that he knew of the filing period limitation

and the need to file within that period.
126. See notes 115-16 supra, and accompanying text. This is especially true regarding

amended § 626(d)(1) and the notice provision of Title VII, 42 U.S.C. § 2000e-5(e) (1976).
See note 105 supra, for the text of amended § 626(d)(1) and note 115 supra, for the text of
§ 2000e-5(e).

127. 601 F.2d 1295 (5th Cir. Sept. 1979).
128. Id. at 1302-03. The Title VII filing period is tolled (1) when the claimant files suit

in a state court that has jurisdiction, but which was the wrong forum under state law, (2)
until the claimant knows or should have known of the facts that constitute the basis of a
claim (the court in Coke considered this situation under the issue of when the filing period
begins), and (3) when the agency in charge of enforcing the Act misleads the complainant
about the nature of his rights (this is similar to the employer misrepresentation in Coke
which justified equitable tolling). Id.

129. See Nielsen v. Western Elec. Co., 603 F.2d 741, 743 (8th Cir. 1979); Kephart v.
Institute of Gas Technology, 581 F.2d 1287, 1288 (7th Cir. 1978); Dartt v. Shell Oil Co., 539
F.2d 1256, 1257 (10th Cir. 1976), aff'd by an equally divided court, 434 U.S. 99 (1977).
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employer arguably will justify tolling until the employee knows or
should know that there is no chance for reinstatement. As Temple-
ton indicated, tolling is justified for an employer's violation of sec-
tion 627 in not exhibiting a poster as required by the NLRB. In
that situation, however, actual knowledge by an employee of his
rights under the ADEA will prevent tolling of the filing period.8 0

Finally, analogies made by the Coke court to decisions construing
Title VII indicate the Fifth Circuit's acceptance in an ADEA con-
text of the circumstances that those decisions held to be justifica-
tion for equitable tolling of the filing period under Title VII.

V. CONCLUSION

The proportion of cases decided by the Fifth Circuit during
the survey period reaffirming established law evidences the stabil-
ity of labor law in this circuit. The most notable trend in the Fifth
Circuit's decisions reflects the Supreme Court's recent trend of re-
fusing to imply private rights of action under federal statutes. Con-
current with this trend, however, is the court's apparent shift to-
ward increased protection for employees. This shift is evidenced by
the court's willingness to broadly interpret certain statutes and to
justify equitable tolling of filing periods so as to extend benefits to
a larger class of employees.

L. Dale Parsons

130. See Nielsen v. Western Elec. Co., 603 F.2d 741, 743 (8th Cir. 1979).
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