
Municipal Corporations are Not Immune from Suit for
Violations of Civil Rights Under 42 U.S.C. § 1983: Owen v.
City of Independence, 100 S. Ct. 1398 (1980).

In 1972, the city manager of Independence, Missouri, initiated
an investigation into the management of the police department's
property storage room after a handgun, which police records indi-
cated had been destroyed, was discovered in the hands of a felon.'
The investigation revealed that police department records were in-
sufficient to permit an adequate accounting of goods; however,
there was no evidence of a violation of any state or municipal law.'
Following the investigation, the city manager asked Police Chief
George D. Owen to resign and accept another position within the
department or be terminated. 8 Owen sent a letter to the city man-
ager requesting a public hearing and specification of charges, but
the city administration ignored both requests. Nonetheless, at a
subsequent city council meeting, a city councilman openly ques-
tioned the character and integrity of Owen.4 The city council re-
leased the investigative report to the press and to the county pros-
ecutor, but a grand jury refused to indict Owen. The city manager,
nevertheless, discharged Owen by written notice pursuant to the
city charter without stating any reasons for his dismissal. After his
discharge, Owen filed suit against the city in federal district court
under 42 U.S.C. § 19835 for damages and equitable relief on the
grounds that his civil rights had been violated.6 The district court

1. Owen v. City of Independence, 100 S. Ct. 1398, 1402 (1980).
2. Id. at 1402-03.
3. Id. at 1403.
4. Id. at 1403-04. The city councilman's statement charged that Owen had misappro-

priated police department property for his personal use, that money and narcotics had
"mysteriously disappeared" from his office, that traffic tickets had been altered, that depart-
mental personnel had made improper requests affecting the police court, and that felons
had been released under unusual circumstances. Id.

5. 42 U.S.C. § 1983 (1976) provides:
Every person who, under color of any statute, ordinance, regulation, custom or
usage, of any State or Territory, subjects or causes to be subjected, any citizen of
the United States or other person within the jurisdiction thereof to the depriva-
tion of any rights, privileges, or immunities secured by the Constitution and laws,
shall be liable to the party injured in an action at law, suit in equity, or other
proper proceeding for redress.

6. Owen v. City of Independence, 421 F. Supp. 1110 (W.D. Mo. 1976).
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entered judgment for the city,' but the Eighth Circuit Court of Ap-
peals reversed and held that Owen's liberty interest was violated
because his public reputation had been impaired.8 On appeal, the
United States Supreme Court remanded9 in light of its decision in
MoneU v. Department of Social Services.0 The Court of Appeals,
on remand, reaffirmed its original determination that the city had
violated Owen's liberty interest, but concluded that the city was
entitled to qualified immunity from liability based on the good
faith of city officials." On appeal, the United States Supreme
Court held that a municipality possesses no immunity from liabil-
ity for its constitutional violations under 42 U.S.C. § 1983 and may
not assert the good faith of its officers as a defense to suit.' 2

I. MUNICIPAL IMMUNITY PRIOR TO 1871

English courts first addressed the issue of whether to grant
municipalities immunity for their torts in 1788 in Russell v. Men
of Devon."5 In Russell, the King's Bench held that an individual

7. Id. at 1124. The district court held that Owen could assert a claim against the re-
spondents under the fourteenth amendment, but that there had been no denial of due pro-
cess. Id. at 1119, 1122.

8. Owen v. City of Independence, 560 F.2d 925 (8th Cir. 1977). The court of appeals
affirmed in part by holding that Owen could institute a claim against the city under the
fourteenth amendment, but reversed in part by holding that the city councilman's remarks
infringed upon Owen's liberty interest, and therefore, violated substantive due process. Id.
at 937.

9. Owen v. City of Independence, 438 U.S. 902 (1978).
10. 436 U.S. 658 (1978).
11. Owen v. City of Independence, 589 F.2d 335, 336-38 (8th Cir. 1978).
12. Owen v. City of Independence, 100 S. Ct. 1398, 1402, 1409, 1418 (1980). The dis-

sent in Owen asserted that the majority opinion's interpretation of 42 U.S.C. § 1983 (1976)
imposed strict liability on municipalities for constitutional violations by holding that the
city may be liable in damages for violating a constitutional right that was unknown at the
time of Owen's discharge. This approach, according to the dissent, departed from prior deci-
sions under § 1983, ran counter to congressional intent in enacting the statute, ignored the
weight of common-law precedent, neglected the contemporary state of municipal immunity,
and would inevitably hamper the administration of local government. 100 S. Ct. at 1419.

13. 100 Eng. Rep. 359 (K.B. 1788). The doctrine of governmental immunity developed
in large part from the English maxim that "the king can do no wrong." During the 16th
century, sovereign immunity was a personal right of the English Crown and was based upon
a feudal (master-servant) relationship that provided a lord with immunity from suit in his
own courts. The King's courts did not grant jurisdiction to individual claimants against the
Crown unless the King granted, at his discretion, a petition of right on behalf of the victim.
Thus, the King's personal prerogative to grant a petition of right became the basis for sover-
eign immunity. See Lawyer, Birth and Death of Governmental Immunity, 15 CLEv.-MAR. L.
Rav. 529 (1966).
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could not sue the inhabitants of a county for an injury he sus-
tained because a county bridge was in disrepair."' The court rea-
soned that the county was immune from suit because it did not
have a corporate fund for compensation, no statute authorized
county liability, and the public would be inconvenienced by vexa-
tious suits. 15 The holding in Russell was soon accepted in the
United States, and local governments gradually assumed the im-
munities of a sovereign state." Municipalities, however, still were
held liable for damages for statutory and constitutional violations
and breach of contract.1 7

By the middle 1800s, state and federal courts began to ques-
tion whether municipal immunity should be absolute or qualified.
The Massachusetts Supreme Court was representative of many
state courts that adopted a view of qualified immunity for munici-
palities. In Thayer v. City of Boston's the city constructed a build-
ing that obstructed access to the plaintiff's house. The court held
that the city was liable for a tort committed under its authority,
even though it committed the tort in pursuit of a legitimate public
interest and in good faith.19 Although the court did not explicitly
state that it was limiting or qualifying municipal immunity, the
holding in Thayer was subsequently adopted by other state courts
and interpreted as illustrating the concept of qualified immunity.20

Other courts of the time, however, addressed the issue of mu-
nicipal immunity only in absolute terms. In considering whether a
municipality should be absolutely immune for its torts, most state
courts based their decisions upon two common-law doctrines. 21

14. 100 Eng. Rep. at 359.
15. Id. at 360-63.
16. See Hill v. City of Boston, 122 Mass. 344 (1877); Mower v. Inhabitants of

Leicester, 9 Mass. 247 (1812); Eastman v. Meredith, 36 N.H. 284 (1858).
17. E.g., Gelpcke v. City of Dubuque, 68 U.S. (1 Wall.) 175 (1863). Many suits were

entertained upholding the power of the federal courts to enforce the contract clause against
municipalities. See Levy Court v. Coroner, 69 U.S. (2 Wall.) 501 (1864). Federal courts fre-
quently heard damage suits against municipalities for statutory violations.

18. 36 Mass. (19 Pick.) 511 (1837).
19. Id. at 516-17.
20. E.g., Horton v. Ipswich, 66 Mass. (12 Cush.) 488, 489, 492 (1853). The plaintiff and

his two yoke of oxen and two horses were injured while passing over a snow-ladened inter-
section left in disrepair by the defendant city. The court held that the municipality could
not assert the defense of ordinary care and diligence in this action for any injury caused by
a defect in the highway.

21. See, e.g., 2 J. DILLON, THz LAW OF MUNICnAL CORPORATIONS §§ 753, 765, at 862-63,
875-76 (2d ed. 1873).
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The first doctrine attempted to distinguish between min-
isterial and discretionary municipal functions, with the municipal-
ity being held liable for ministerial acts but not for those of a dis-
cretionary nature.2 ' The second doctrine extended immunity to a
municipal corporation while it carried out governmental, but not
proprietary functions.'3 The courts, however, failed to define satis-
factorily the terms in either doctrine, and at times, asserted that it
was impossible to formulate rules to separate the functions in ei-
ther doctrine.' Thus, by 1871, the scope of municipal immunity
was not clearly defined.

II. MUNICIPAL IMMUNITY: THE NEXT HUNDRED YEARS

Although it remained untapped for several generations, the
Civil Rights Act of 1871 5 offered the courts a new basis upon
which to determine municipal immunity. Section 1 of the Act,
which was later codified as 42 U.S.C. § 1983, simply guaranteed
that all rights, privileges, and immunities be preserved from depri-
vation by any "person" acting "under color of state law.""16 This
statutory guarantee would be utilized by the United States Su-
preme Court a hundred years later to change the scope and direc-
tion of municipal immunity. However, between 1871 and 1961, the
courts generally ignored the statute and continued to follow an in-
discernible pattern in the development of municipal immunity.

22. See, e.g., C. RHYNE, MuNIcPAL LAw § 30-4, at 735-37 (1957).
23. Id. § 30-2, at 732-35.
24. See City of Kokomo v. Loy, 185 Ind. 18, 112 N.E. 994 (1916). The plaintiff was

injured by the discharge of a cannon that he was attempting to unload. The cannon was
owned by the defendant city. In holding that the city was liable for the plaintiff's injuries,
the court stated that the distinction between governmental and proprietary functions is not
exact and therefore is of little practical value. Id. at 23, 112 N.E. at 996.

25. Act of April 20, 1871, ch. 22, 17 Stat. 13 (also known as the Klu Klux Klan Act).
Congress enacted the Act under § 5 of the fourteenth amendment as a means to eradicate
Klu Klux Klan violence in the post-Civil War South. The motivation behind the passage of
the Act was a widespread belief in Congress that the southern states were allowing the Klan
to engage in vigilante terrorism against blacks and sympathetic whites. Thus, Congress in-
tended for the Act to suppress violent Klan behavior by forcing public officials to administer
their duties and fairly implement the laws. See CONG. GLOBE, 42d Cong., 1st Sess. 321
(1871). The Act also established a right that could be enforced in federal court supplemental
to state-afforded relief. See Monroe v. Pape, 365 U.S. 167, 180 (1961). Section 1 of the Act
added civil penalties to the range of criminal sanctions established by the Civil Rights Act
of 1866, and essentially guaranteed the preservation of all rights, privileges, and immunities
from deprivation by any "person" acting "under the color of state law."

26. Act of April 20, 1871, ch. 22, 17 Stat. 13.

1981]



TEXAS TECH LAW REVIEW

While some courts viewed a municipality as a corporation that
was a natural person, 7 the majority of courts defined municipal
immunity by using the "governmental-proprietary" approach.2

For example, in Browning v. City of Springfield,29 the Illinois Su-
preme Court treated the city of Springfield as a private corpora-
tion and held it liable for negligently repairing a street that caused
the plaintiff to fall and break his leg. The court held that, like a
corporation, the city owed the plaintiff a duty and, therefore,
should be held liable for his injuries.8 0 In Hill v. City of Boston,81

however, the Massachusetts Supreme Court distinguished between
a city's "governmental" and "proprietary" functions in determin-
ing whether to hold the city of Boston liable for failing to repair a
railing in a public school. The court denied recovery to a child who
fell over the railing.32 The city, the court stated, could not be held
responsible for neglect of a public duty, which included repairing
public school buildings." Courts during this period commonly con-
sidered health-related functions of a municipality as governmental
operations. In Nicholson v. City of Detroit,3" a workman died as a
result of smallpox that he had contracted while demolishing an old
municipal hospital that had not been disinfected. Applying the
"governmental-proprietary" dichotomy, the Michigan Supreme
Court held that the municipality was immune from suit because
constructing the hospital was a governmental function. 5 Similarly,
courts did not hold municipalities liable for torts committed by po-
licemen or firemen who were performing governmental duties
within the scope of their employment3

27. Thayer v. City of Boston, 36 Mass. (19 Pick.) 511 (1837). See Barnett, The Foun-
dations of the Distinction Between Public and Private Functions in Respect to the Com-
mon-Law Tort Liability of Municipal Corporations, 16 OR. L. REv. 250 (1937).

28. Bailey v. Mayor of New York, 3 Hill 531, 38 Am. Dec. 669 (N.Y. Sup. Ct. 1842).
See also Doddridge, Distinction Between Governmental and Proprietary Functions of Mu-
nicipal Corporations, 23 MICH. L. REv. 325 (1925).

29. 17 Ill. 142 (1855).
30. Id. at 147.
31. 122 Mass. 344 (1877).
32. Id.
33. Id. at 345, 380. The word public has been used as a synonym for governmental.

See Doddridge, supra note 28, at 325.
34. 129 Mich. 246, 88 N.W. 695 (1902).
35. Id. at 258, 88 N.W. at 700.
36. E.g., Wilcox v. City of Chicago, 107 Ill. 334 (1883). In Wilcox, the court held that

the city was immune from suit when one of its fire trucks collided with the plaintiff's car-
riage en route to a call. Id. at 336. The court held that the doctrine of respondeat superior
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During the latter part of the 19th century and well into the
20th century, courts continued to assess liability on the govern-
mental or proprietary nature of the municipality's action or inac-
tion. 1 It was not until Monroe v. Pape5 that courts began to base
municipal liability upon section 1983, which was derived from the
Civil Rights Act of 1871.

III. MONROE V. PAPE AND ITS AFTERMATH

In 1961, the United States Supreme Court finally broke loose
from the common-law doctrines of governmental liability and es-
tablished the parameters of municipal immunity under 42 U.S.C.
§ 1983. In Monroe, James Monroe filed suit against the city of
Chicago and thirteen policemen under section 1983, alleging that
his right to be free from unreasonable search and seizure was vio-
lated by an early morning, warrantless intrusion into his apart-
ment.89 Monroe was forced to stand naked with his family in the
center of the living room while the police searched the area. He
was then detained for ten hours at the police station without being
accorded the right to a phone call or an attorney.40 Relying on its
decision in Screws v. United States,41 the Court held that the thir-
teen police officers acted "under the color of state law" and were,
therefore, liable under section 1983. 4

2 In Screws, the court had lib-
erally defined "under the color" of state law as "under the 'pre-
tense' of law. . . .acts of officers who undertake to perform their
official duties are included whether they hew to the line of their
authority or overstep it."43 Hence, the actions of the police officers
in Monroe fell within the definition formulated by Screws.

The Court, however, significantly refused to hold the city of
Chicago liable in the action." Municipal corporations could not be
liable under section 1983, the Court reasoned, because they did not

did not apply to hold the city liable, and that the service performed by the city was of a
governmental nature in which the corporation had no particular interest. Id. at 338.

37. See Barnett, supra note 27, at 250.
38. 365 U.S. 167 (1961).
39. Id. at 169.
40. Id.
41. 325 U.S. 91 (1945).
42. 365 U.S. at 187.
43. 325 U.S. at 111.
44. 365 U.S. at 192.

19811 505
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come under the term "person" as used in the Act of 1871,41 and
because the legislative history of the Act clearly precluded munici-
pal coverage under the statute.4 6 The Court avoided a discussion of
policy considerations in its holding47 and based its decision solely
on an examination of the legislative history of the Act."8

Congress' disposition of the Sherman amendment 49 was crucial
to the Court's interpretation of the legislative history of section 1.
The purpose of the Sherman amendment was to impose liability
on local governments for acts of organized violence perpetrated
within their borders.50 In its original form, the amendment did not
place liability on municipalities, but made any inhabitant of a city
liable for damage caused by persons "riotously or tumultuously as-
sembled.""' The bill passed the House and Senate in different form
and was sent to conference committee.5 The House, however, re-
fused to adopt the first conference committee report because it im-
posed municipal liability.53 The second conference substitute aban-
doned the municipal liability provision and, consequently, was
enacted by both Houses of Congress." The revised bill stated that
any person who had knowledge and the power to prevent acts of
vigilante terrorism and who did not attempt to stop it, would be
liable to the injured party.55

Because the final draft of the Sherman amendment dropped
the express grant of municipal liability, the Court reasoned that
Congress, in enacting the Civil Rights Act of 1871, did not intend
to extend liability to municipalities." The Court also concluded
that municipal corporations did not fall under the term "person"
as used in the Act because the definition, as stated in the Diction-
ary Act 57 which passed Congress only two months earlier, was

45. Act of April 20, 1871, ch. 22, 17 Stat. 13.
46. 365 U.S. at 186-92.
47. Id. at 191.
48. Id. at 186-91.
49. See CONG. GLOBE, 42d Cong., 1st Sess. 663 (1871).
50. Id.
51. Monell v. Department of Social Servs., 436 U.S. 658, 666 (1978).
52. Id.
53. Id. at 668.
54. Id. at 668-69.
55. Id.
56. 365 U.S. at 190-91.
57. Act of February 25, 1871, ch. 71, 16 Stat. 431.
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"merely an allowable, not a mandatory, one." 8 Thus, as a result of
Monroe, municipalities were wholly immune to suit under section
1983.59

Because Monroe was an action only for damages, 0 lower
courts began to address the issue of whether municipal immunity
extended to cases brought for equitable relief. In 1961, the Seventh
Circuit in Adams v. City of Park Ridge,1 held that the defense of
municipal immunity under section 1983 did not apply to actions
for equitable relief. In Adams, a charitable organization filed suit
under section 1983 to enjoin the enforcement of a municipal ordi-
nance that prohibited the collection of funds for charitable pur-
poses.62 The city relied on Monroe and contended that it was whol-
ly immune from suit under section 1983.63 The court, however,
distinguished Monroe and held that Adams was entitled to equita-
ble relief.6 4 The court concluded that policy factors against holding
municipalities liable for damage suits did not apply when equitable
relief was sought." This holding was subsequently adopted by sev-
eral other federal circuit courts."

In 1973, however, the United States Supreme Court in City of
Kenosha v. Bruno,s7 reversed Adams and held that municipal cor-

58. 365 U.S. at 191.
59. Id. After Monroe, the preponderance of courts held that school boards were

equivalent to municipalities for purposes of § 1983 and were, therefore, immune from suit.
E.g., Singleton v. Vance County Bd. of Educ., 501 F.2d 429, 430 (4th Cir. 1974) (per curiam).
Other courts, however, reasoned that school boards were not "municipalities" and were lia-
ble for § 1983 violations. See Keckeisen v. Independent School Dist. 612, 509 F.2d 1062,
1065 (8th Cir.), cert. denied, 423 U.S. 833 (1975). In Keckeisen, a school principal sought a
permanent injunction to restrain the school district from terminating his employment con-
tract because his wife was employed as a teacher in the same school. Id. at 1063-64. In
granting relief for the plaintiff, the court held that a school district was a "person" for
purposes of § 1983 and therefore liable to suit. Id. at 1065. See also Brenden v. Independent
School Dist. 742, 477 F.2d 1292 (8th Cir. 1973).

60. Monroe v. Pape, 272 F.2d 365 (7th Cir. 1959), rev'd, 365 U.S. 167 (1961).
61. 293 F.2d 585 (7th Cir. 1961).
62. Id. at 586-87.
63. Id. at 587.
64. Id.
65. Id. Two of the policy factors that courts consider in § 1983 "damage" suits against

municipalities are the inhibiting effect on the candor of governmental decisionmaking by
the threat of monetary liability, and the concern that revenue raised by taxation for public
use should not be diverted to the benefit of a single or discrete group of taxpayers through a
§ 1983 action. Owen v. City of Independence, 100 S. Ct. 1398, 1417-18 (1980).

66. See, e.g., Dailey v. City of Lawton, 425 F.2d 1037 (10th Cir. 1970); Schnell v. City
of Chicago, 407 F.2d 1084 (7th Cir. 1969).

67. 412 U.S. 507 (1973).
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porations were immune to suits for equitable relief under section
1983. In City of Kenosha, a group of tavern proprietors filed suit
under section 1983 to compel the municipalities to renew their li-
quor licenses. The tavern owners contended that they were denied
their right to procedural due process because of the manner in
which their license renewal hearings were conducted. 8 The Court
concluded that the legislative history of the 1871 Civil Rights Act
was devoid of any evidence that Congress intended that the word
"person" in section 1983 was to have a bifurcated application de-
pending on the nature of the relief sought against municipalities."
Thus, since Congress did not intend to bring cities within the am-
bit of section 1983, the Court held that they were outside of it for
purposes of equitable relief as well as for damages."0

IV. MONELL v. DEPARTMENT OF SOCIAL SERVICES

Seventeen years after Monroe, in Monell v. Department of So-
cial Services,71 the United States Supreme Court reversed Monroe
and held that local governments could be sued under section 1983
for damages and equitable relief if the unconstitutional action was
pursuant to a governmental policy or custom.7 2 In Monell, a group
of female employees filed suit under section 1983 against the New
York Department of Social Services for damages and injunctive re-
lief,7 - alleging that their rights under section 1983 were abrogated
by the application of an official policy that required pregnant em-
ployees to take unpaid leaves of absence before the leaves were
medically required. 4 The Court allowed the employees to recover
against the agency and based its reasoning on a fresh analysis of
the legislative history of the Civil Rights Act of 1871.7'

Contrary to Monroe, the Court in Monell concluded that when
Congress enacted the Civil Rights Act of 1871, it did not intend to

68. Id. at 508, 512.
69. Id. at 513.
70. Id.
71. 436 U.S. 658 (1978).
72. Id. at 690-91.
73. Id. at 660-61.
74. Id. The federal district court, applying Monroe, held that the agency was immune

to suit under § 1983. See Monell v. Department of Social Servs., 532 F.2d 259 (2d Cir. 1976),
rev'd, 436 U.S. 658 (1978).

75. Act of April 20, 1871, ch. 22, 17 Stat. 13.

508 [Vol. 12:500
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tie section 1983 to the rejection of the Sherman amendment.7 ' The
Court also noted that the Sherman amendment was not initially
proposed as an amendment to section 1 of the Act, later codified as
42 U.S.C. § 1983, but was added as section 7 of the Act." Thus,
when the House rejected the amendment's imposition of municipal
liability, it did not also reject by implication the right of an indi-
vidual to recover damages or equitable relief from a municipality
under section 1 (section 1983), if the municipality acted in accor-
dance with government policy or custom.

The Court also reasoned that the word "person" as used in the
Act included municipalities. 78 Because cities were considered to be
"persons" for purposes of liability'prior to 1871,7 and because the
Dictionary Act8" included corporations within its definition of
"persons," the Court held that municipalities came within the pur-
view of section 1983.81

Thus, Monell overruled Monroe insofar as it held that munici-
palities were wholly immunefrom section 1983 violations.8m The
question of qualified municipal immunity to suit under section
1983, however, was left unanswered by Monell.s8

V. OWEN V. CITY OF INDEPENDENCE

Less than two years after Monell, the court addressed the is-
sue of qualified immunity under section 1983 in Owen v. City of
Independence." Owen filed suit under section 1983 against the
city, contending that his substantive due process rights had been
violated by the events surrounding his dismissal." Owen also al-
leged that his discharge without notice of reasons and a hearing

76. 436 U.S. at 666-69.
77. Id. at 666.
78. Id. at 688-89.
79. Id. at 687-88.
80. Act of February 25, 1871, ch. 71, 16 Stat. 431.
81. 436 U.S. at 688-89.
82. Id. at 663.
83. Id. at 701.
84. 100 S. Ct. 1398 (1980).
85. Id. at 1405. Owen did not join. former Councilman Roberts, the councilman who

attacked Owen's character in a public council meeting, in the present case. A separate action
seeking defamation damages was brought in state court against Roberts and the city man-
ager. Owen dismissed the state suit against the city manager and reached a financial settle-
ment with Roberts. Id. at 1405 n.9.
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violated his rights to procedural due process.86 The city, however,
contended that it possessed a qualified immunity to suit based on
the good faith of its officials.8 7 The Court held that a municipal
corporation does not possess immunity from liability for its consti-
tutional violations under section 1983, and may not assert the good
faith of its officers as a defense to suit.8

The Court based its reasoning on the scope of municipal im-
munity accorded by common law prior to the passage of section
1983, the applicability of the "governmental-proprietary" and "dis-
cretionary-ministerial" dichotomies, and a balancing of policy con-
siderations.8 9 The Court stated that qualified immunity could exist
under section 1983 only if it were rooted in common law prior to
the enactment of section 1983 and was compatible with the pur-
poses of the Act.90 The Court found that prior to section 1983,
courts accorded some form of immunity to public officials but had
never granted qualified immunity to municipalities based on the
good faith of city officials.' 1 Municipal governments, the Court
pointed out, had been held liable for torts, breaches of contract,
and a wide variety of statutory and constitutional violations, not-
withstanding the good intentions of their employees.92 Thus, the
Court concluded that because a qualified municipal immunity was
not rooted in common law at the time section 1983 was enacted,
the statute could not be construed to incorporate qualified
immunity.9s

86. Id. at 1405.
87. Owen v. City of Independence, 560 F.2d 925, 940 (8th Cir. 1977). The court of

appeals rejected the municipality's assertion of a good faith defense relying upon a footnote
in Wood v. Strickland, 420 U.S. 308, 314-15 n.6 (1975), and two of its own decisions award-
ing backpay in § 1983 actions against school boards. 560 F.2d at 940. See Wellner v. Minne-
sota State Junior College, 487 F.2d 153 (8th Cir. 1973); Cooley v. Board of Educ., 453 F.2d
282 (8th Cir. 1972). The Eighth Circuit concluded that the primary justification for a quali-
fied immunity-the fear that public officials might hesitate to discharge their duties if con-
fronted with the prospect of personal monetary liability-did not exist where the relief
would be borne by a governmental unit rather than the individual office holder. See 100 S.
Ct. at 1406 n.12.

88. 100 S. Ct. at 1418-19.
89. Id. at 1407-19.
90. Id. at 1408.
91. Id. at 1409.
92. Id.
93. Id. The Court noted that "[tihere is nothing in the character of a municipal corpo-

ration which entitles it to an immunity from liability for such malfeasances as private corpo-
rations or individuals would be liable for in a civil action." Id. at 1410.

[Vol. 12:500
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Although the Court concluded that it could not construe sec-
tion 1983 to incorporate qualified municipal immunity, it nonethe-
less considered whether the "governmental-proprietary" and the
"discretionary-ministerial" dichotomies accorded municipalities
some measure of immunity from section 1983 suits." The "govern-
mental-proprietary" dichotomy did not apply, the Court reasoned,
because it was based on sovereign immunity to suit." The Court
stated that the good faith of a city official is irrelevant because a
municipality asserting the "governmental-proprietary" defense
would be immune from suit altogether." As a result, the Court
held that the "governmental-proprietary" dichotomy was inappro-
priate when the asserted immunity is less than absolute. 7 The
"discretionary-ministerial" dichotomy was equally inapplicable,
the Court reasoned, because it was rooted in the principle of sepa-
ration of powers and not sovereign immunity." The Court stated
that, during the decisionmaking process, courts refused to review
the manner in which discretionary decisions were made because of
the separation of powers doctrine.9 However, after the decision
was made, courts frequently entertained suits challenging the im-
plementation of the decision. 100 As a result, the Court held that,
even though cities retained their immunity within the decision-
making process, once a particular decision was made, the "discre-
tionary-ministerial" defense no longer applied.101

The Court concluded its discussion in Owen by pointing out
several policy considerations against according municipalities qual-
ified immunity. The Court stated that the burden of liability
would be distributed more equitably if municipal governments
were held liable for their constitutional violations under section
1983.12 In addition, the Court reasoned that if municipalities were
immune from their torts, justice would be eroded, future violations
would not be deterred, and injuries would go uncompensated with

94. Id. at 1412-15.
95. Id. at 1413.
96. Id.
97. See id. at 1413-14.
98. Id. at 1414.
99. Id. at 1414-15.
100. Id. at 1414.
101. Id. at 1414-15.
102. Id. at 1417.
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the victim bearing the total burden.103

In discussing the historical development of municipal immu-
nity, the Court adopted the same interpretation of the legislative
history of the Civil Rights Act of 1871 as it did in Monell. The
Court concluded that the scope of the Act was broad; hence, mu-
nicipalities could be termed as "persons" under section 1983114 and
could be held liable under the provisions of the section. This inter-
pretation of the legislative history of the Civil Rights Act of 1871
was vastly different from the Court's interpretation in Monroe.
The Court in Monroe concluded that Congress did not intend to
hold municipalities liable under section 1983 because it rejected
the first conference committee substitute of the Sherman amend-
ment that imposed absolute liability on local governments.0 5 This
act of rejection alone is strong support for the Court's position in
Monroe. However, as the Court noted in Monell, the Sherman
amendment was not initially proposed as an amendment to section
1 of the 1871 Civil Rights Act, but was added as a separate section
at the end of the Act.106 Thus, when the first conference substitute
of the amendment was rejected by the House, it did not also reject
the right of an individual to recover damages or equitable relief
from a city under section 1 (section 1983). Accordingly, the Court
in Owen discarded the rationale of Monroe on the basis of strong
evidence that it was not Congress' intent to grant absolute or qual-
ified immunity to cities under section 1983.

Given the fact that the Court in Owen could have reasonably
interpreted the rejection of the Sherman amendment as an act sep-
arate from the enactment of section 1, the only remaining consid-
eration was whether Congress intended to impose liability upon
municipalities under section 1 of the 1871 Act. An analysis of the
debates on the Civil Rights Act of 1871 indicated that the objec-
tions raised against the Sherman amendment did not preclude
congressional creation of liability against municipalities under sec-
tion 1. Whether Congress intended to hold cities liable under sec-
tion 1 hinged on whether municipalities were termed "persons" for
purposes of the Act. By 1871, cities, like private corporations, were
treated as natural persons for virtually all purposes of constitu-

103. Id. at 1416-18.
104. Id. at 1407-08.
105. Monroe v. Pape, 365 U.S. 167, 190 (1961).
106. Monell v. Department of Social Servs., 436 U.S. 658, 666 (1978).
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tional and statutory analysis.'07 It was understood at the time that
a municipality's tort liability was identical to that of a private cor-
poration. In fact, Congress specifically recognized that municipal
corporations were commonly held liable for their torts.10 8 Nowhere
in the debates was there a suggestion that the common law ex-
cused a city from liability or that cities could invoke qualified im-
munity under the Act.109 Congress, only two months before, in
passing the Dictionary Act, defined "person" as including bodies
politic and corporate.110 Monroe concluded that this definition was
"merely an allowable, not a mandatory, one.""' Congress, however,
could not ignore common law municipal liability in defining "per-
sons" under the Dictionary Act. It is inescapable, therefore, that
Congress, in defining "persons" as including bodies politic and cor-
porate, intended to define municipal corporations as "persons" for
purposes of the Act.

In addition, to give meaning to statutory terms, Congress as a
matter of practice looks to their prior application in common law.
Since municipalities were defined as corporations at common
law,"" Congress, in using the word corporate, included municipal
corporations in the definition of "persons" under the Dictionary
Act. To conclude otherwise would neglect the common-law defini-
tion of municipalities and restrict the word corporate to an unrea-
sonably narrow meaning. Based on this analysis, the Court in
Owen correctly concluded that Congress, in enacting the 1871 Civil
Rights Act, defined cities as "persons" under section 1 and, there-
fore, intended to impose liability upon municipalities for violations
of the Act.

In Owen, the Court also discussed the applicability of the
"governmental-proprietary" and "discretionary-ministerial" di-
chotomies to qualified municipal immunity. The Court held that
neither doctrine applied as a defense to liability under section
1983. 8" In concluding that the "governmental-proprietary" dichot-

107. Cowles v. Mercer County, 74 U.S. (7 Wall.) 118 (1869).
108. See CONG. GLOBE, 42d Cong., 1st Sess. 762 (1871). The remarks of Senator Ste-

venson indicate that Congress was aware of numerous cases where a statutory liability had
been created against cities for neglect of a corporate duty.

109. 100 S. Ct. at 1411.
110. Act of February 25, 1871, ch. 71, 16 Stat. 431.
111. Monroe v. Pape, 365 U.S. 167, 190 (1961).
112. Monell v. Department of Social Servs., 436 U.S. 658, 687-88 (1978).
113. 100 S. Ct. at 1412-15.
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omy did not apply, the Court noted that, if applicable, the dichot-
omy was an absolute defense, notwithstanding the good faith of
city officials."' This is based on sound legal judgment. The critical
issue is whether the injury occurred while the city was exercising
governmental, as opposed to proprietary, powers and not whether
its officials reasonably believed they were acting lawfully. More-
over, cities are liable not only for their proprietary acts but also for
their governmental functions when a statute is enacted making
them amenable to suit. By including cities within the definition of
"persons" under section 1983, Congress abolished the "governmen-
tal immunity" defense for municipalities. The "governmental-pro-
prietary" dichotomy, therefore, did not apply as a bar to Owen's
suit under section 1983.

In holding that the "discretionary-ministerial" defense did not
apply, the Court reasoned that it applied only to bar judicial intru-
sion into the decisionmaking process." 5 This was also based on
sound legal analysis. Courts are hesitant to supplant their judg-
ment for that of a city in the development of policy. Cities, there-
fore, retain their immunity for decisions made in the public inter-
est; however, once any particular decision is made, cities are liable
for injuries incurred in the implementation of the decision. Conse-
quently, the "discretionary-ministerial" dichotomy did not apply
as a defense to suit under section 1983 when the city manager dis-
charged Owen pursuant to a "decision."

The heart of the Court's decision in Owen was based on sev-
eral policy considerations. The Court finally abandoned the exclu-
sive use of legislative history and common-law principles to explain
the scope of municipal immunity under section 1983. The Owen
Court, in holding that municipalities possess no qualified immu-
nity under section 1983, concluded that cities would be deterred
from unconstitutional conduct, and that cities would be best able
to bear the burden of their constitutional violations by spreading
the cost to all taxpayers." 6 The Court, however, failed to ade-
quately address countervailing considerations. In holding cities lia-
ble under section 1983, the threat of monetary liability may inhibit
the decisionmaking process and weigh down the administrative

114. Id. at 1412-13.
115. Id. at 1414-15.
116. Id. at 1416-17
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process. Municipal administrators may become more conscious of
the constitutionality of their conduct than the efficient administra-
tion of their policies. The decisionmaking process, as a result,
would become more complex and the delivery of services more
protracted.

The Court also failed to adequately consider the impact of its
decision. The Court, in denying the defense of qualified immunity,
has increased the potential for suit against municipalities under
section 1983. A greater number of claims, including the frivolous,
will be brought against city hall. Revenue raised by taxation for
public use, as a result, will be diverted to the benefit of a single or
discrete group of taxpayers.

Notwithstanding the potential problems that arise by holding
cities liable under section 1983, municipalities will be deterred
from future unconstitutional conduct. Cities, rather than the inno-
cent claimant, are best able to bear the cost of suit because they
can allocate the burden to all taxpayers. Through increased liabil-
ity insurance coverage, cities should be able to withstand the in-
creased potential for suit under section 1983. As the Court noted in
Owen, "[I]t is the public at large which enjoys the benefits of the
government's activities, and it is the public at large which is ulti-
mately responsible for its administration. 11

17 The real significance
of Owen, however, is not its particular stance in regards to policy.
Owen is significant because it discussed the policy considerations
behind qualified municipal immunity under section 1983 and was
not decided solely on the basis of legislative history and common-
law doctrines.

Although the Court has clearly stated that municipalities pos-
sess neither an absolute nor qualified immunity under section
1983, it still must address the scope of municipal liability. Future
courts will be faced with defining the parameters of unqualified
liability in light of its impact on municipal government. By balanc-
ing policy considerations rather than basing their reasoning on leg-
islative history and common-law doctrines, courts will be better
able to explain and justify their decisions.

Matthew Hutchins

117. Id. at 1417.
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