
SHOCK PROBATION: AN ALTERNATIVE
TO TRADITIONAL FORMS OF

SENTENCING*

Ron Allbright, age twenty-eight, was employed by a locally
owned grocery store. He had a college degree, but since graduation
it had been difficult for Ron to keep a steady job. On two previous
occasions, he had been'convicted of stealing money from the cash
registers of restaurants where he was employed. At the grocery
store where he was currently employed he was caught adding hours
to his time card. In addition, Ron had been prosecuted on one oc-
casion for issuing checks with insufficient funds. He had been
placed on probation for each prior offense, and because this had
proved unsuccessful in rehabilitating him, the court sentenced him
to five years in the Texas Department of Corrections. Two months
later, Allbright's attorney entered a motion before the sentencing
court requesting that the defendant be released under the Texas
Shock Probation Statute.' Shortly thereafter, the court heard argu-
ments from the district attorney and defense attorney. Upon con-
sideration of the evidence and additional information about All-
bright furnished by the correctional facility, the court released the
defendant on a probationary status. With assistance from family
and friends, Allbright was able to secure a new job and successfully
complete his probation.

The above hypothetical is used as an illustration of how the
Texas Shock Probation Statute' may be properly applied. Al-
though the statute has met with mixed reactions by district judges
in Texas, at least some members of the bench view shock proba-
tion as a viable alternative to other forms of sentencing.3 Unfortu-

* As this issue went to press, the Texas Legislature passed the final version of the
amended Texas Shock Probation Statute, effective September 1, 1981, in substantially the
same language as discussed in section III of this Comment.

The authors express their appreciation to Professor Charles P. Bubany, Texas Tech
School of Law, for his guidance and assistance.

1. TEx. CODE CRIM. PRO. ANN. art. 42.12, § 3e (Vernon 1979).
2. Id.
3. A survey of criminal district judges in several Texas metropolitan areas and judges

of the Texas Court of Criminal Appeals was recently undertaken by the authors. The ques-

697



TEXAS TECH LAW REVIEW

nately, however, some members of the judiciary, in addition to a
few uninformed attorneys and citizens, consider shock probation as
a means for abuse of the traditional system of rehabilitation
through incarceration.'

The fundamental theory behind "shock probation" is to
"shock" a first offender felon by subjecting him to a short term of
incarceration. Shock probation achieves its purpose by giving dis-
cretion to the sentencing judge, who is personally acquainted with
the nature and circumstances of the crime and the character and
background of the defendant, to determine whether a relatively
brief encounter with prison life may be sufficient punishment.5 In
theory, upon serving a limited prison term, the defendant will be
so "shocked" at penitentiary life that he will be adverse to any
confinement in the future and will conform his conduct
accordingly.

If used properly, shock probation can be a positive alternative
to other structured forms of sentencing. Shock probation is prima-
rily intended for first offender felons who have not previously been
in prison. It is an alternative to probation immediately after sen-
tencing. Shock probation is not, however, intended as an alterna-
tive to sentencing when a judge would otherwise impose a term of
incarceration.

The primary purpose of this article is to analyze and compare
the shock probation statutes from various jurisdictions. Particular
emphasis is placed on the Texas Shock Probation Statute, section
3e of article 42.12 of the Texas Code of Criminal Procedure. This

tionnaire propounded to the judges was not intended to be used for statistical purposes. It
provided assistance, however, in better understanding the statute and the practical difficul-
ties judges have encountered with its application. The judges also suggested several ways
the statute could be improved. The questionnaire will be refered to hereinafter as "Survey
of Judges." All responses to the questionnaire are on file with the Texas Tech Law Review
and are available to the public.

4. See Fort Worth Star-Telegram, Feb. 12, 1981, § A, at 8, col. 1. The article refers to
the angered citizens who have spoken out against shock probation due to the untimely re-
lease of District Judge Garth Bates. Judge Bates was convicted in 1976 of taking a bribe in
return for his promise not to sentence a defendant to the penitentiary. The uproar against
shock probation arose when Judge Bates, after being sentenced to eight years, was released
after serving less than 120 days. Id.

5. State ex rel. Corrigan v. Court of Common Pleas, 45 Ohio St. 2d 187, -, 343
N.E.2d 94, 97 (1976).

6. See note 16 infra.
7. Tax. CODE CruM. PRo. ANN. art. 42.12, § 3e (Vernon 1979).
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article will include a discussion of the historical development of
the Texas statute and the judicial application of the statute in its
present form. Finally, because shock probation is relatively new,
particularly in Texas, this article will discuss the statute, including
its present deficiencies and the proposed revisions under consider-
ation by the Texas Legislature, and will review a Model Shock
Probation Statute.

I. SHOCK PROBATION STATUTES

A. Two Statutory Patterns

Thirteen states, including Texas, have shock probation stat-
utes. The statutes generally fall into two categories: "pure shock
probation" and "retention of jurisdiction." Under a "pure shock
probation" statute the trial court retains jurisdiction over the de-
fendant after judgment only for the purpose of placing the defen-
dant on probation after a period of incarceration. In those states
with a "retention of jurisdiction" statute, however, the trial court
retains jurisdiction for a variety of purposes, including modifica-
tion, reduction or suspension of a sentence, imposition of a fine, or
a combination of these alternatives. 10

1. "Pure Shock Probation"

The "pure shock probation" statutes typically contain proce-
dural limitations relating to incarceration periods and the court's
ability to suspend the sentence and place the defendant on
probation.

The first characteristic is a provision for a minimum time pe-
riod of incarceration in a penitentiary.1" The minimum peniten-

8. The two category titles are not recognized by any court or any known authority on
probation. These categories were created by the authors simply to distinguish the practical
and procedural differences between the statutes.

9. The states which have adopted this type of statute are Idaho, Kentucky, Ohio,
South Dakota, Texas, and West Virginia. See note 11 infra. Each of the statutes vary in
form and in the specific time requirements, yet retain the essential provision of allowing the
trial court to place the defendant on probation as the only means of altering the sentence.

10. These statutes are not at all consistent in form. The substance of these statutes is,
however, based on the same theory-to give the court several options for sentence modifica-
tion. The states which have adopted this type of statute are Alaska, Indiana, Kansas, Maine,
Maryland, and Massachusetts. See note 22 infra.

11. See Ky. REv. STAT. § 43§.265 (Supp. 1980) (30 day minimum); OHIo REv. CODE
ANN. § 2947.061 (Page Supp. 1980) (30 day minimum); TEx. CODE CRIM. PRO. ANN. art.
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tiary terms before a defendant is eligible to make a motion for re-
lease from confinement vary from thirty to sixty days.12 The
purpose of requiring a minimum period of confinement is to insure
that the defendant will encounter the "shock" of prison life. In the
two states that do not have minimum time requirements, there
have been no appellate cases questioning the omission of this
characteristic.Is

A second feature of a "pure shock probation" statute is that
on motion either by the defendant or sua sponte, the trial court
has only one decision to make-whether to suspend further execu-
tion of the sentence and place the defendant on probation or deny
the motion. 4 This feature distinguishes the "pure shock proba-
tion" statute from the "retention of jurisdiction" statute under
which the trial court has many options of modifying or reducing
the sentence.' 5 The means to achieve rehabilitation under a "pure

42.12, § 3e (Vernon 1979) (60 day minimum); W. VA. CODE § 62-12-3 (Supp. 1980).
It should be noted at the outset that these characteristics are general. There are stat-

utes that will not meet every attribute. See, e.g., IDAHO CODE § 9-2601(4) (Supp. 1980) (no
minimum incarceration period); S.D. CODIFED LAWS ANN. § 23A-27-19 (1979) (no minimum
incarceration period). The significance of these characteristics is to highlight important pro-
cedures a trial attorney or judge should be aware of in his state.

12. See note 11 supra, for a list of states with the minimum incarceration
requirements.

13. A survey of the cases involving the South Dakota statute and the Idaho statute
does not reflect any issue regarding minimum time periods. Instead, litigation revolved
around due process requirements, State v. Machen, 100 Idaho 167, 595 P.2d 316 (1979);
State v. Wolfe, 99 Idaho 382, 582 P.2d 728 (1978) (see notes 45-57 infra, and accompanying
text for a discussion of due process rights), and hearing requirements, State v. Phillips, 99
Idaho 354, 581 P.2d 1173 (1978); State v. Ditmars, 98 Idaho 472, 567 P.2d 17 (1977). As of
the time this article was written, there were no South Dakota cases involving the use of
shock probation.

14. An example of a statutory provision authorizing the court to make this decision is
illustrated below:

ITihe trial court may, upon motion of the defendant made not earlier than thirty
days nor later than sixty days after the defendant, having been sentenced, . . . or
upon the court's own motion ... suspend the further execution of the sentence
and place the defendant on probation upon such terms as the court
determines....

OHIO Rav. CODE ANN. § 2947.061 (Page Supp. 1980). This statutory limitation is designed to
narrow the court's authority on alternate sentencing possibilities. As will be discussed later,
the "retention of jurisdiction" statute acts as an all purpose statute, providing the court
various sentencing alternatives encompassed in one statute.

15. Compare the Ohio statute in note 14 supra, to the following "retention of jurisdic-
tion" statute:

(2) Whenever any person has been found guilty of a crime, the court may adjudge
any of the following ...
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shock probation" statute is, therefore, limited to incarceration and
a subsequent probated sentence. The period of incarceration is the
shock mechanism and the probated sentence is the vehicle to give
the defendant another chance in society."0

Only two "pure shock probation" statutes contain criteria for
the shock probation determination.' 7 The other statutes allow the
court complete discretion in its decision.' 8 The criteria in the West
Virginia" and Texas' 0 statutes are necessarily broad, yet provide
the court with some basis to make a determination. These criteria
include the character of the offender, the protection of the public,

(b) Impose the fine applicable ... ;
(c) Release the defendant on probation . ..
(d) Suspend the imposition of the sentence subject to such conditions as
the court may deem appropriate... ;

(e) Impose any appropriate combination of. . .(b), (c) and (d) ...
Any time within one hundred twenty (120) days after a sentence is imposed ....
the court may modify such sentence or revocation of probation by directing that a
less severe penalty be imposed ....

KAN. STAT. ANN. § 21-4603(2) (Supp. 1979).
16. It should be noted at this point that probation is considered rehabilitative. The

ABA Advisory Committee on Standards Relating to Sentencing Alternatives and Procedures
of 1968 (Approved Draft) argued that the starting point for every sentence should be proba-
tion or some other sentence not involving commitment or confinement. Particularly in the
case of a first offender, there is a much greater chance in most cases of avoiding a subse-
quent offense by helping the offender adjust to society than by removing him from it. ABA
SENTENCING ALTERNATIVES AND PROCEDURES § 2.3(e), Commentary (1968).

A very good argument can be made that shock probation is consistent with these ABA
standards. The Advisory Committee has not passed on either type of shock probation stat-
ute but has commented that the tendency is for sentences to be too long, whereas the impe-
tus ought to be in the opposite direction. In most cases, the public would be better served
by a shorter sentence and by a serious attempt to reintegrate the offender into the society to
which he will ultimately return. Id. § 2.1(f), Commentary.

17. See TEx. CODE CRIM. PRO. ANN. art. 42.12, § 3e(a) (Vernon 1979); W. VA. CODE

§ 62-12-3 (Supp. 1980). The criteria in these statutes are not formal requirements. As writ-
ten, the "criteria" appear to be for guidance purposes only.

18. See IDAHO CODE § 19-2601(4) (Supp. 1980); Ky. REV. STAT. § 439.265 (Supp. 1980);
OHIO REv. CODE ANN. § 2947.061 (Page Supp. 1980); S.D. CODIFIED LAWS ANN. § 23A-27-19
(1979).

In theory, the statutes that do not provide any criteria at all would be subjected to the
most abuse. A trial court could base its decision on any factor. Without criteria or guide-
lines, appellate review is severely limited. Even though the language contained in the Texas
and West Virginia statutes is general, see note 21 infra, it at least provides some basis for
appellate review. A survey of litigation in these two states regarding their respective shock
probation statutes reveals that there are no appellate court cases reviewing an abuse of
discretion by a trial court relating to these criteria.

19. W. VA. CODE § 62-12-3 (Supp. 1980).
20. TEx. CODE CraM. PRO. ANN. art. 42.12, § 3e(a) (Vernon 1979).
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the defendant's eligibility for probation prior to the execution of
the sentence, and the lack of benefits to the defendant from fur-
ther incarceration.2 1

2. "Retention of Jurisdiction"

Seven states have adopted a "retention of jurisdiction" stat-
ute.2 2 These statutes are distinguished from the "pure shock pro-
bation" statutes by the wider range of options available to the trial
court once a motion for suspension of further execution of the sen-
tence has been made by the defendant. Such provisions normally
contain only a maximum period of incarceration, and give the trial
court broad authority in sentencing alternatives.

The maximum time period for which the court retains juris-
diction to consider modifying the sentence is explicitly provided in
all but two of the state statutes.2 The Alaska statute, one excep-
tion, authorizes the trial court to retain jurisdiction over the defen-
dant and "modify or reduce a sentence at any time during a term

21. The West Virginia statute provides:
[Ulpon the conviction of any person eligible for probation . . . .(if] it shall ap-
pear to the satisfaction of the court that the character of the offender and the
circumstances of the case indicate that he is not likely again to commit crime and
that the public good does not require that he be fined or imprisoned [the defen-
dant's motion for shock probation may be granted] . ...

W. VA. CODE § 62-12-3 (Supp. 1980). Compare this provision with the Texas statute, which
reads in part:

[T]he judge of the court. may. . suspend further execution of the sentence
imposed and place the defendant on probation . ..if such sentence is otherwise
eligible for probation under this article and prior to the execution of such sen-
tence, the defendant had never been incarcerated in a penitentiary serving a sen-
tence for a felony and in the opinion of the judge the defendant would not benefit
from further incarceration in a penitentiary.

TEx. CODE CRIM. PRO. ANN. art. 42.12, § 3e(a) (Vernon 1979).
22. See ALASKA STAT. § 12.55.088 (1980); IND. CODE ANN. § 35-50-1A-18 (Burns 1979);

KAN. STAT. ANN. § 21-4603(2) (Supp. 1979); ME. REv. STAT. ANN. tit. 17-A, § 1154 (Supp.
1980); MD. CrM. LAW CODE ANN. art. 27, § 641B (Supp. 1980); MASS. R. CRIM. P. 29(a);
TENN. CODE ANN. § 42-2903 (Supp. 1980).

23. See Isn. CODE ANN. § 35-50-lA-18 (Burns 1979) (120 days maximum); KAN. STAT.
ANN. § 21-4603(2) (Supp. 1979) (120 days maximum); ME. REV. STAT. ANN. tit. 17-A, § 1154
(Supp. 1980) (1 year maximum); MD. CRIM. LAW CODE ANN. art. 27, § 641B (Supp. 1980) (90
days maximum); MASS. R. CRIM. P. 29(a) (60 days maximum).

The theory behind the maximum time periods of incarceration is that incarceration for
too long could have a detrimental impact on a defendant. The short stay in the penitentiary
is for "shock" value and it is not to harden the defendant to a criminal way of life. The
longer the defendant is incarcerated, the greater the possibility of mental or physical harm.
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of imprisonment."' A potential defect of the omission of a mini-
mum period of incarceration is significant because the initial
"shock" of the penitentiary may never be felt by the defendant if
the imprisonment is too brief.

The "retention of jurisdiction" statutes give the trial court va-
rious options in ruling on a motion for suspension of a sentence.
These statutes, in effect, are general purpose statutes as opposed
to the "pure shock probation" statutes which are designed for only
one purpose.' 5 The "retention of jurisdiction" statutes allow the
trial court to modify or to reduce the sentence if it is improper or
if there is a change of circumstances after the conviction." Other
options are to modify the sentence,'7 suspend the sentence com-
pletely,'8 reduce the sentence," impose a fine instead of incarcera-
tion,30 place the defendant on probation, 1 or any combination of
these alternatives. 2 These provisions offer the trial court and the
defendant various alternatives in approaching a renegotiation of
the sentence. s

24. ALASKA STAT. § 12.55.088 (1980).
25. The legislatures of Kansas, Maine, Massachusetts, Maryland, Tennessee, Indiana,

and Alaska have not adopted statutes for the sole purpose of authorizing the use of shock
probation. In most of these states, the term "shock probation" is not even used. Instead, the
statutes give authority to retain jurisdiction over the defendant subsequent to sentencing
for a maximum number of days. During this time, and while the defendant is serving his
sentence, the trial court may use various sentencing alternatives for rehabilitative purposes.

26. See, e.g., MAss. R. CRIM. P. 29(a) which provides: "Revision or Revocation.
The trial judge. . . may, upon such terms and conditions as he shall order, revise or revoke
such sentence if it appears that justice may not have been done."

This provision is general enough to allow a trial court to suspend the sentence and
revise it to place the defendant on probation. The phrase "that justice may not have been
done," arguably could infer various circumstances which the court might consider (i.e.,
whether the background of the defendant reflects a stable family life or the trial court re-
ceives information, after a period of incarceration, that the defendant is willing to rehabili-
tate himself while on probation).

27. ALASKA STAT. § 12.55.088 (1980); ME. Rav. STAT. ANN. tit. 17-A, § 1154 (Supp.
1980); MD. CraM. LAW CODE ANN. art. 27, § 641B (Supp. 1980); MASS. R. CRIM. P. 29(a).

28. IND. CODE ANN. § 35-50-lA-18 (Burns 1979); KAN. STAT. ANN. § 21-4603(2) (Supp.
1980); MAsS. R. CRiM. P. 29(a); TENN. CODE ANN. § 40-2903 (Supp. 1980).

29. ALASKA STAT. § 12.55.088 (1980); IND. CODE ANN. § 35-50-1A-18 (Burns 1979); ME.
REV. STAT. ANN. tit. 17-A, § 1154 (Supp. 1980); MD. CalM. LAW CODE ANN. art. 27, § 641B
(Supp. 1980).

30. KAN. STAT. ANN. § 21-4603(2) (Supp. 1980).
31. Id.
32. Id. The Kansas statute is the most flexible of the "retention of jurisdiction" stat-

utes. It provides several sentencing alternatives for the trial court.
33. The primary objective of including this type of statute in an article regarding
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B. Application of the Statutes

In application, both types of statutes have been used for the
same purpose-shock probation. Both have one common charac-
teristic-the process is discretionary with the trial court." The
actual number of cases involving shock probation is unknown."
There are, however, state appellate cases that raise objections to
the use of shock probation as a sentencing alternative. 86

One objection is that the shock probation statute is unconsti-
tutional because it conflicts with the pardon power vested in the
executive branch of government. 7 The Court of Appeals of Ken-
tucky, however, in Commonwealth v. Williamson," held that there
was no constitutional conflict of power between the judicial and

shock probation is to point out the possibility of using shock probation in these states. The
statutes authorize the trial court to retain jurisdiction over the defendant for a maximum
period. It is not important whether the term "shock probation" is used. The authority, how-
ever, to utilize the procedures of shock probation is included in the "retention of jurisdic-
tion" statutes.

34. It should be noted that the trial court, and not the judge, retains the jurisdiction
over the defendant. See State v. Blythewood, 60 Ohio App. 2d 300, 396 N.E.2d 1068 (1978).
This does not conflict with the Ohio statute, which states that "[tihe authority granted by
this section shall be exercised by the judge who imposed such sentence, unless he is unable
to act thereon and it appears that his inability may reasonably be expected to continue
beyond the time limit for such action." OHIO Rv. CODE ANN. § 2947.061 (Page Supp. 1980).
The authority granted is the authority "to suspend the further execution of the [defen-
dant's] sentence and place the defendant on probation." Id. The jurisdiction retainment is
held by the trial court.

35. See Survey of Judges, supra note 3.
36. Litigation regarding the use of shock probation is concentrated in Idaho and Ohio.

Both of these states have "pure shock probation" statutes. The Idaho statute was adopted
by the state legislature in 1972. See 1972 Idaho Sess. Laws, ch. 336, § 9 (codified at IDAHO

CODE § 19-2601(4) (Supp. 1980)). The legislative history of the statute was not preserved,
yet the statute was intended to be used solely for shock probation purposes. The Ohio stat-
ute was first enacted in 1965, and then amended in 1969. See State ex rel. Corrigan v. Court
of Common Pleas, 45 Ohio St. 2d 187, -, 343 N.E.2d 94, 96 (1976); OHIo R v. CODE ANN.
§ 2947.061 (Page Supp. 1980).

37. Commonwealth v. Williamson, 492 S.W.2d 874 (Ky. 1973). The district attorney
and attorney general petitioned the court of appeals for an order prohibiting a circuit court
judge from entertaining motions for shock probation made by two prisoners. The attorney
general argued that the statute was unconstitutional because the act sought to confer par-
don power on the courts. Id. at 874-75. Distinguishing the cases cited by the attorney gen-
eral, the court stated that those cases did not define time limits within the court's statutory
power. Id. at 875. The court noted that even prior to the adoption of the shock probation
statute, the circuit courts had control over their judgments for sixty days and could, within
that time, set aside a judgment of conviction and grant probation, even though the defen-
dant began to serve his sentence. Id. (citing Bax v. Fletcher, 261 S.W.2d 662 (Ky. 1953)).

38. 492 S.W.2d 874 (Ky. 1973).
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executive branches. The attorney general argued that the statute
provided the trial court with unlimited power and infringed upon
the pardon power exclusively relegated to the executive branch by
section 77 of the Kentucky Constitution. 9 The court reasoned,
however, that the legislative enactment of the shock probation
statute "limited control over [the court's] judgments" and merely
provided the court with a period within which to observe the de-
fendant.40 The statute, therefore, was not unconstitutional as an
invasion or encroachment on the executive power of clemency.41 A
similar objection regarding the appropriateness of authorizing the
trial court to retain jurisdiction was discussed by the Ohio Su-
preme Court in State ex rel. Corrigan v. Court of Common Pleas.42

The court reasoned that shock probation was a hybrid of probation
and parole, and was not an inappropriate power retained by the
trial court.4" The court stated:

Probation generally relates to an action taken before an individ-
ual enters a penal institution under sentence; parole relates to an
action taken by a legal authority after the individual is incarcer-
ated .... The granting of this authority [to grant shock proba-
tion] to a trial judge and the granting of a similar but lesser au-
thority to the parole authority is not contradictory, nor are those
authorities in any way incompatible. They are wholly
independent.

4

The courts apparently agree that shock probation does not detract
from the powers of the executive branch nor the parole commis-
sions. Instead, shock probation is another sentencing alternative
provided to the trial courts.

39. Id. at 875.
40. Id.
41. Id. at 874.
42. 45 Ohio St. 2d 187, 343 N.E.2d 94 (1976).
43. Id. at -, 343 N.E.2d at 97. The defendant was convicted of an offense that in-

volved possession of a firearm, and was not eligible, at the time of sentencing, for probation.
He argued, however, that he was eligible for shock probation under § 2947.061 of the Ohio
Revised Code (the shock probation statute). See OHIo REv. CODE ANN. § 2947.061 (Page
Supp. 1980). The problem was an inconsistency in the language of § 2947.061, which did not
include a provision excluding certain types of offenders from eligibility for probation. The
court found that there was an inconsistency but it was not harmful since the two statutes
were working independently and for different purposes. 45 Ohio St. 2d at -, 343 N.E.2d at
96-97.

44. 45 Ohio St. 2d at -, 343 N.E.2d at 97.
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The second major objection to shock probation statutes is the
absence of a statutorily required hearing on a motion for shock
probation. Only one state, Ohio, has such a mandatory hearing re-
quirement.40 Prior to the enactment of the hearing requirement,
the Ohio Supreme Court held, in State v. Wood,"' that the defen-
dant was not entitled to an evidentiary hearing on a motion for
shock probation.4 7 The court found that the hearing was discre-
tionary with the trial court and that failure to conduct a hearing
was not a denial of due process. 4s Although the legislative history
of the Ohio statute does not reflect what prompted the legislature
to enact a required hearing on motions for shock probation, it ap-
pears that the Wood case had some effect. In State v. Ditmars4

9

the Idaho Supreme Court addressed the issue of whether a hearing
had to be held at the expiration of the trial court's jurisdiction
over the defendant. The court held that a hearing normally must
be provided to prevent an "arbitrary deprivation of a probationer's
liberty."' The court found, however, that such a deprivation was
not a concern in Ditmars. The expiration of the statutory 120-day
period, the court noted, was not an arbitrary deprivation of liberty
since the defendant's liberty had never been granted."1 It appears
from this reasoning that the Idaho court would not imply any right
to a hearing on a motion for shock probation. However, in State v.
Wolfe,"5 the Idaho Supreme Court held that after a motion for

45. See OHIO REv. CODE ANN. § 2947.061 (Page Supp. 1980).
46. 48 Ohio App. 2d 339, 357 N.E.2d 1106 (1976). In Wood, the defendant entered a

plea of guilty to carrying a concealed weapon and possession of a narcotic. Id. at -, 357
N.E.2d at 1108. The defendant appealed his conviction on several grounds, including a con-
tention that the trial court erred in failing to hold an evidentiary hearing on his motion for
shock probation. Id. at -, 357 N.E.2d at 1112.

47. Id. at -, 357 N.E.2d at 1112.
48. Id. (citing State v. Orris, 26 Ohio App. 2d 87, 269 N.E.2d 623 (1971); State v.

Poffenbaugh, 14 Ohio App. 2d 59, 237 N.E.2d 147 (1968)).
49. 98 Idaho 472, 567 P.2d 17 (1977), cert. denied, 434 U.S. 1088 (1978). In Ditimars,

the defendant entered a plea of guilty to first degree burglary. The district court sentenced
him to five years in prison, while also retaining jurisdiction over the defendant for 120 days.
At the end of 120 days, the trial court issued an order relinquishing jurisdiction. It decided
that the defendant's sentence should be continued. The defendant appealed this order, ar-
guing that the trial court should have put the defendant on notice that the 120 day period
had almost expired. Id. at -, 567 P.2d at 18.

50. Id. at -, 567 P.2d at 19 (quoting State v. Edelblute, 91 Idaho 469, 424 P.2d 739
(1967)).

51. 98 Idaho at -, 567 P.2d at 19-20.
52. 99 Idaho 382, 582 P.2d 728 (1978).

[Vol. 12:697706
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shock probation, to insure fairness and completeness of due pro-
cess, a hearing at the penal institution is required when a treat-
ment and diagnostic report is requested by the trial court." The
court decided that certain procedures had to be followed when the
report is written:

The prisoner must be given adequate notice before the hearing,
including notice of the substance of all matters that will be con-
sidered. The prisoner must be given an opportunity to explain or
rebut any testimony or recommendations. In addition, the pris-
oner must be free to call witnesses in his behalf from among the
employees and other prisoners at [the penal institution]."

The supreme court distinguished the Ditmars and Wolfe rea-
soning in State v. Machen. Ditmars, the court reasoned, merely
held that when the sentencing judge issues an order relinquishing
retained jurisdiction, a hearing is not required. Wolfe, however,
held that although the defendant still did not have the right to a
hearing before the sentencing judge, the defendant must be af-
forded certain minimal due process at the stage when the correc-
tional facility was preparing its reports and recommendations.
Since the Machen case was decided in 1979 there has been no ap-
pellate litigation regarding the defendant's right to a hearing
before the sentencing judge.

In view of the current controversy over the efficacy of criminal
punishment, courts in various jurisdictions appear to be struggling

53. Id. at -, 582 P.2d at 735. The Idaho shock probation statute provides that the
trial court may retain jurisdiction over a defendant for 120 days, and may, upon a motion
filed by the defendant or sua sponte, suspend the further execution of sentence and place
the defendant on probation. IDAHO CODE § 19-2601(4) (Supp. 1980). A report, prepared by
the penal institution, is sent back to the sentencing judge as an evaluation of the defen-
dant's conduct while incarcerated.

54. 99 Idaho at -, 582 P.2d at 735.
55. 100 Idaho 167, 595 P.2d 316 (1979). The defendant was convicted of a felony es-

cape in 1976, prior to the Wolfe decision. He was sentenced to a five year maximum term,
yet the trial court retained jurisdiction over the defendant for the 120 day period. Id. at -,

595 P.2d at 317. An evaluation of the defendant was made by the North Idaho Correctional
Institute during that period. The final recommendation was that Machen serve the rest of
his sentence. Id. In 1977 the trial court ordered Machen to serve the sentence which was
previously imposed. The defendant appealed, arguing that the Wolfe decision requiring pro-
cedural due process rights applied in this case. The court recognized Wolfe as viable law,
but would not apply the decision retroactively. Id.

56. Id. at -, 595 P.2d at 319.
57. Id.
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with the concept of shock probation. There are no federally guar-
anteed rights for defendants who file motions for shock probation.
The state courts are in the initial stage of determining those rights.
The "pure shock probation" statute is more efficient to the trial
court than the "retention of jurisdiction" statute because the court
can limit its inquiries into the rights of the defendant in relation to
only one procedure-the granting of shock probation.

II. THE TEXAS SHOCK PROBATION STATUTE

A. Evolution of the Statute

Historically, the sentencing authority of trial courts in Texas
ended when execution of sentence was imposed. Once a defen-
dant suffered some punishment under the judgment of the trial
court, its jurisdiction to amend, annul, or vacate a judgment was
displaced.5 9 This rule is an exception to the general rule, however,
which entrusts a trial judge with full power and authority over
judgments, orders, and decrees, in addition to the power to amend,
alter, or modify such dispositions during the term of court at which
they were made. 0 Attempts to alter this rule have been unsuccess-
ful. In fact, an effort by a trial judge to amend multiple sentences,
entered by mistake, to run concurrently instead of consecutively
was overturned on appeal."'

The power to modify an executed sentence has been constitu-
tionally reserved for the Governor.6 2 The Governor's authority to

58. Grisham v. State, 19 Tex. Ct. App. 504, 515 (1885).
59. Id. The Grisham court qualified its decision in one respect. The court intimated

that a judgment could be reformed by the trial court upon motion by a defendant. Id. Later
cases before the Texas Court of Criminal Appeals indicate, however, that any amendments
or alterations of a defendant's sentence are void. For instance, in Ex parte Moneyhun, 161
Tex. Crim. 19, 274 S.W.2d 546 (1955), the defendant was sentenced to 120 days in prison
and after serving 41 days the defendant convinced the trial judge to release him on the
condition he not return to that county. Subsequently, the defendant entered the county, was
arrested, and jailed to serve the remainder of his term. Ruling on defendant's habeas corpus
motion, the Texas Court of Criminal Appeals held that although the trial judge's amended
"probation" order was void, the defendant had, in effect, become the moving factor by invit-
ing the error. As a result, the defendant had no basis to take advantage of the trial judge's
void order. See also Benson v. State, 496 S.W.2d 68 (Tex. Crim. App. 1973); Ex parte Wil-
liams, 164 Tex. Crim. 568, 301 S.W.2d 84 (1957); Ex parte Massie, 161 Tex. Crim. 568, 278
S.W.2d 851 (1955).

60. Williams v. State, 145 Tex. Crim. 536, 542, 170 S.W.2d 482, 486 (1943).
61. Turner v. State, 116 Tex. Crim. 154, 157, 31 S.W.2d 809, 810 (1930).
62. TEx. CONST. art. IV, § 11. The Governor's clemency powers, however, may be in-
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alter a sentence of imprisonment is limited solely to a reduction in
the period of incarceration. The Governor's clemency powers under
the constitution 3 afford him the options only to grant a reprieve,
commutation," or a full pardon.66

Before the adoption of shock probation in Texas, the judiciary
possessed the authority to commit a criminal defendant to a penal
institution for a statutorily prescribed term or impose a suspended
sentence and place a felon on "straight" probation." Thus, a term
of imprisonment, once imposed, could not be changed other than
by executive clemency. 6

Because state law provided limited alternatives in sentencing
first offender felons, the sentencing authority could have been
faced with a quandry. To give a convicted felon straight probation
might not have any rehabilitative effect for the crime committed.
A short prison term, on the other hand, might be viewed as having
that effect. There are other reasons that a convicted felon "should"
be imprisoned. Yet, a long sentence of imprisonment could have a
detrimental effect toward rehabilitation through the "institutional-
ization" of a first offender.

In 1975, the legislature enacted a statute" to provide more
flexibility in the trial court's sentencing authority. This enactment,
included in article 42.12 of the Texas Code of Criminal Proce-
dure,6 9 allowed the trial court to impose a period of detention not
to exceed thirty days as a prerequisite to probation. The discre-
tionary authority given to judges appeared to be merely an expan-
sion of the court's authority to grant a suspended sentence. 0

In 1977, the legislature finally adopted a "shock probation"
statute.7' Section 3e of article 42.12w' extends the trial court's juris-
diction over a defendant imprisoned for a felony beyond the date
of sentencing.73 The most significant provisions delegate authority

yoked only upon recommendation of the Board of Pardons and Paroles. Id.
63. Id.
64. Tax. CODE CraM. PRO. ANN. art. 48.01 (Vernon 1979).
65. Id.
66. TEx. CONST. art. IV, § 11A.
67. Id. § 11.
68. 1975 Tex. Gen. Laws, ch. 341, § 4, at 909.
69. TEx. CODE CraM. PRO. ANN. art. 42.12, § 6b (Vernon 1979).
70. TEx. CONST. art. IV, § 11A.
71. 1977 Tex. Gen. Laws, ch. 306, § 1, at 821.
72. TEx. CODE CraM. PRO. ANN. art. 42.12, § 3e (Vernon 1979).
73. Id. § 3e(a).
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to the sentencing court to suspend confinement after sixty days
from the date of execution of sentence, but prior to the expiration
of 120 days.74 Defendants who commit offenses of criminal homi-
cide, rape, or robbery are precluded from consideration for shock
probation. 75 The statute also imposes three conditions that the
trial court is bound to take into consideration on a motion for sus-
pension of sentence.7

' First, the defendant must be eligible for
straight probation." Second, the defendant cannot previously have
been incarcerated for a felony offense. 78 Third, the trial judge must
determine that the defendant would not benefit from continued
imprisonment.

79

B. Judicial Interpretation of the Texas Shock Probation
Statute

The Texas Shock Probation Statute has presented problems
of interpretation because of uncertainty in language and a failure
to address some issues. The Texas Court of Criminal Appeals has
addressed a number of these problems. The decided cases relate
generally to three problems: review of the trial court, procedural
requirements, and eligibility.

1. Review of the Trial Court

In Houlihan v. State,80 the court was asked to decide whether,
under the shock probation statute, it had the authority to hear an
appeal from a trial court's denial of a request for suspension of
sentence.8 1 The court found that it had jurisdiction to review a
shock probation denial only under the extraordinary writ of man-
damus.8 2 The decision by the court is consistent with its position
on the reviewability of trial court sentencing. Under the court's in-
terpretation in Houlihan, it is limited to deciding issues related to

74. Id.
75. Id. The Texas Shock Probation Statute, as adopted, does not provide for a hearing

upon a request for suspension of sentence. It does, however, require the trial court to re-
quest and consider the defendant's record from the institution of incarceration. Id. § 3e(b).

76. Id. § 3e(a).
77. Id.
78. Id.
79. Id.
80. 579 S.W.2d 213 (Tex. Crim. App. 1979).
81. Id. at 215-16.
82. Id. at 216-17.
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whether the trial court considered a criminal defendant's motion
for shock probation and whether the defendant was eligible for
probation."s

In Cross v. Metcalfe,84 the scope of mandamus question arose
again 5 The Cross court summarily denied the defendant's appeal
on the ground that it was improvidently granted."' The Cross deci-
sion is significant because it implicitly reaffirms the court's long-
standing rule that mandamus will not lie to compel a discretionary
act by the trial court.87 The writ of mandamus will issue only to
compel a ministerial act.88 Thus, in shock probation cases the
scope of authority vested in the court of criminal appeals is con-
fined to the review of a trial court's determination of a defendant's
eligibility and whether a motion for shock probation was timely
considered. It is important to observe that the trial court's jurisdic-
tion has a "circular" effect. A defendant must apply for release
under the shock probation statute at least sixty days after execu-
tion of sentence and no later than 120 days after execution of sen-
tence. Jurisdiction of the trial court thus terminates 120 days after
execution of sentence. If the trial court fails to render a decision on
a motion for release under the shock probation statute, a defen-
dant's only course of relief is to seek mandamus. If the 120-day
jurisdictional period has expired before a defendant seeks review
in the Texas Court of Criminal Appeals, however, that court is
without statutory authority to order the trial court to decide a
shock probation motion. For a defendant to be granted mandamus,
a plea to the court of criminal appeals must be prior to the end of
the 120-day period during which the trial court retains jurisdiction.

83. Id. at 218. The substantive issue in Houlihan was when "execution" of sentence
commences. The statute provides that jurisdiction to consider shock probation rests in the
trial court between 60 and 120 days after "execution" of sentence. The Houlihan court in-
terpreted the language in the statute to signify that execution commences the day it "actu-
ally begins." Id. at 217. Thus, in Houlihan, even though the trial judge held a hearing prior
to the expiration of 120 days, jurisdiction ended on the 120th day, and thereafter the trial
court was without authority to consider further evidence or to grant the motion. Id. at 217-
19.

84. 582 S.W.2d 156 (Tex. Crim. App. 1979).
85. Id.
86. Id.
87. See Vance v. Routt, 571 S.W.2d 903 (Tex. Crim. App. 1978). See also Williams v.

Placke, 587 S.W.2d 166 (Tex. Crim. App. 1979); Ordunez v. Bean, 579 S.W.2d 911 (Tex.
Crim. App. 1979).

88. See Vance v. Routt, 571 S.W.2d 903, 907 (Tex. Crim. App. 1978).
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Thus, the circular effect of the statute is that a defendant must
exhaust all measures for relief, whether at the trial or appellate
level, before the 120th day after execution of sentence.

2. Procedural Requirements

In the Cross decision, one member of the Texas Court of
Criminal Appeals addressed the issue of whether a defendant is
entitled to a hearing on a motion for release under the shock pro-
bation statute. 9 Judge Roberts, in his dissenting opinion,90 first
observed that the shock probation statute is silent on the issue of a
requirement for a hearing. 91 Considering federal due process pro-
tections, Judge Roberts noted that a hearing is probably not re-
quired in every shock probation case, but due process may require
a hearing in some instances.2 Finally, discussing due course of law
rights under the Texas Constitution," he suggested that greater
protections may be mandated than those afforded by the federal
constitution." Nevertheless, Judge Roberts concluded that notice
of the evidence being considered and an opportunity to respond
may be the maximum protection that is afforded by the Texas
Constitution.

A tenable argument that a hearing is constitutionally required,
at least in some cases, can be made. Admittedly, however, compel-
ling reasons to require a full hearing in every case may not be con-
stitutionally supported. The strongest reason in support of a hear-
ing requirement is linked to the time constraints under the statute
and the resulting problems that are not necessarily existent in all
cases. If a hearing could be utilized to expedite the process during

89. 582 S.W.2d at 157.
90. Id. The majority summarily dismissed the appeal on the ground that the defen-

dant's motion for leave to file his petition was "improvidently" granted. Id. at 156. The
decision is an implicit confirmation that a review of the shock probation determination is
limited to mandamus.

91. Id. at 158. Judge Roberts suggested that if a hearing were required in all shock
probation cases, the burden on the state would be tremendous. For instance, inmates would
have to be transported from prison to the sentencing court for the hearing. The dissent
reasoned that if the legislature intended a hearing in each case, it would have expressly
required one in the language of the Act. Id.

92. Id. (citing Greenholtz v. Inmates of the Neb. Penal & Correctional Complex, 442
U.S. 1 (1979)).

93. See TEx. CONST. art. I, § 13.
94. 582 S.W.2d at 158.
95. Id.
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the crucial time period between sixty and 120 days of incarcera-
tion, it would be extremely valuable. Simply because a hearing is
granted, however, does not insure that a trial court will rule on a
motion for shock probation within the statutorily prescribed pe-
riod of jurisdiction.

The Texas Court of Criminal Appeals is not likely to alter its
position regarding procedural requirements under the statute. Be-
cause mandamus affords such a limited scope of review on appeal,
the best source of relief would be through revision of the present
shock probation statute. The legislature has two options to over-
come the defect in the statute. It could require a hearing on mo-
tions for release,96 or it could require the trial judge, upon consid-
eration of a motion for release under the statute, to issue findings
of fact and conclusions of law.9 7

3. Eligibility

Two cases have raised questions on the eligibility of a criminal
defendant to be considered by the trial judge for suspension of
sentence under the shock probation statute. In State ex rel. Curry
v. Gray,"a the court held that when a criminal defendant is incar-
cerated for both state and federal offenses, the state trial judge
does not have the authority to grant, and a defendant is not eligi-
ble for, suspension of sentence under the shock probation statute."
The effect of the court's decision is that a trial court's jurisdiction
does not extend beyond its own sentencing orders. The Curry
court could have also disposed of the case on the ground that the

96. See note 135 infra, and accompanying text.
97. See text on page 719 infra.
98. 599 S.W.2d 630, 631-33 (Tex. Crim. App. 1980).
99. Id. The Curry court addressed two additional issues which were not necessary to

its holding: whether incarceration prior to actual sentencing can be included within the pe-
riod of execution of sentence and whether the state has a duty to develop defenses on a
motion by a defendant for probation. Addressing the first question, the court noted that jail
time served prior to sentencing should not be considered in determining when execution of
sentence actually begins. The court reasoned that a defendant would almost always be
barred from eligibility for shock probation because the jail time served before sentencing is
often greater than 120 days. The second question before the court arose in response to the
trial judge's contention that the State's attorney is required to develop defenses to eligibility
for probation. Although the issue was not critical to disposition of the case, the court could
not find a statutory basis for the trial court's argument. The court dispensed with the issue,
holding that the State's attorney does not have an obligation to present any such defenses
prior to the time of trial and before sentencing. Id.
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defendants were ineligible for shock probation since the federal
sentence was imposed prior to the state sentencing. Once having
been imprisoned for the federal offense, the defendants' eligibility
for probation under the state statute ended.

A final problem with the language of the shock probation stat-
ute concerns those offenses that will disqualify a defendant from
eligibility. 100 In State ex rel. Vance v. Hatten,'0 1 the court con-
sidered the eligibility of a criminal defendant charged with invol-
untary manslaughter. 0 2 Since the statute excludes a defendant
convicted of "criminal homicide," and the court found that invol-
untary manslaughter is punishable as criminal homicide under the
Texas Penal Code, 0 8 the defendant was automatically ineligible
for release under the shock probation statute. 04

The Texas Shock Probation Statute has had limited applica-
tion since its enactment in 1977. One point is clear, however, from
judicial interpretation of the statute. The problems of uncertainty
and the failure of the legislature to address important issues with
regard to shock probation subject the present statute to misuse.
The following section analyzes current legislative amendments and
proposes solutions to alleviate some of the problems with the pre-
sent statute.

III. FUTURE USE OF SHOCK PROBATION IN TEXAS

The Texas Shock Probation Statute is a "pure shock proba-
tion" statute. 05 As discussed above, there have been problems with

100. Article 42.12, § 3e(a) provides in part: "Probation may be granted under this sec-
tion only if the offense for which the defendant was sentenced was an offense other than
criminal homicide, rape, or robbery." TEx. CODE CRIM. PRO. ANN. art. 42.12, § 3e(a) (Vernon
1979).

101. 600 S.W.2d 828 (Tex. Crim. App. 1980).
102. Id. at 829.
103. Id. (citing TEx. PENAL CODE ANN. § 19.01(b) (Vernon 1979)).
104. Id. See State ex rel. Hury v. Morgan, 601 S.W.2d 717 (Tex. Crim. App. 1980);

Houlihan v. State, 579 S.W.2d 213 (Tex. Crim. App. 1979) (defendant who previously had
been granted probation nevertheless eligible for shock probation).

105. See TEx. CODE CRIM. PRO. ANN. art. 42.12, § 3e (Vernon 1979). The Texas statute
contains all of the essential elements of a "pure shock probation" statute:

(a) minimum time period for incarceration-60 days;
(b) the trial court has only one sentencing alternative-to place the defendant on
probation after suspending further execution of the sentence;
(c) general factors for the trial court to take into consideration when ruling on a
motion for shock probation.

Id. See notes 18-21 supra, and accompanying text for an analysis of these factors. In this
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the application of the statute by the Texas courts.0 6 This section
of the article will discuss current legislation to amend section 3e of
article 42.12 and will propose a Model Shock Probation Statute.

A. Current Legislation

Shock probation in Texas has recently come under criticism.
In response to a highly publicized incident of alleged abuse of the
statute,1'0 the Governor has urged a massive revision of section 3e
of article 42.12 of the Texas Code of Criminal Procedure. 08 The
proposed amendments will drastically reduce the discretion of trial
judges when a defendant files a motion for shock probation. Unfor-
tunately, the Texas Legislature has not compared the Texas stat-
ute to other state shock probation statutes. 0 9 As this article indi-
cates, shock probation can be a practical alternative to long-term
incarceration. The amendments attempt to limit the eligibility re-
quirements and the discretion of the trial court."0

The first amendment to the statute explicitly requires the trial
court to comply strictly with the provisions of section 3e of article
42.12.111 The current statute omits any reference to standards with
which the trial judge must comply. The intent in expressly creating
a strict compliance standard is to curb the discretion of the trial
court in authorizing the use of shock probation. The practical ef-
fect, however, will be minimal because the statute is a "pure shock
probation" statute and provides the court with only one sentencing

context, the Texas statute is more progressive in providing the court with some guidance on
which to base its decision.

106. See notes 80-103 supra, and accompanying text.
107. See note 4 supra, and accompanying text.
108. This revision is included in the Governor's anti-crime package proposed to the

legislature.
109. See, e.g., IDAHO CODE § 19-2601(4) (Supp. 1980); Ky. REV. STAT. § 439.265 (Supp.

1980); OHIO REV. CODE ANN. § 2947.061 (Page Supp. 1980); S.D. CODIFIED LAWS ANN. § 23A-
27-19 (1979); W. VA. CODE § 62-12-3 (Supp. 1980).

110. At the time this article was written, the Texas Senate passed Senate Bill 123,
67th Leg. (1981) [hereinafter referred to as S.B. 123]. The House had not taken action on
the bill.

111. S.B. 123, supra note 110, reads in pertinent part:
SECTION 4. A defendant's eligibility for shock probation is governed by this Act
if the judgment of conviction is entered on or after the effective date of this Act.
The eligibility for shock probation of a defendant as to whom a judgment of con-
viction was entered before the effective date of this Act is governed by the law in
existence before the effective date, and that law is continued in effect for this
purpose as if this law were not in force.
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decision-suspend further execution of the sentence and place the
defendant on probation or deny the motion for shock probation.
Another effect of this amendment will be a proliferation of appel-
late cases involving the issue of "strict compliance."' 12

The current statute provides that shock "probation may be
granted under this section only if the offense for which the defen-
dant was sentenced was an offense other than criminal homicide,
rape or robbery."'1 s The amendment supplements these restric-
tions by specifying the offenses that will exclude a defendant from
eligibility for shock probation." 4 The restrictions are aimed specifi-
cally at aggravated offenses against a person or property, and of-
fenses against the public administration."' Trial courts, under the

112. In Kerry v. State, 452 S.W.2d 480 (Tex. Crim. App. 1970), the court held that a
trial court's decision to deny probation was not appealable because the decision was com-
pletely discretionary. The court of criminal appeals, in Houlihan v. State, 579 S.W.2d 213
(Tex. Crim. App. 1979), held that the state appellate court had jurisdiction to hear an ap-
peal on a denial of a motion for shock probation only through the extraordinary writ of
mandamus. See notes 80-83 supra, and accompanying text. The court did not decide the
case on the basis of an abuse of discretion. Therefore, the Texas Court of Criminal Appeals
has not reversed a case on the basis of an abuse of discretion. Compare TEX. CODE CRIM.
PRO. ANN. art. 42.12, § 3e(a) (Vernon 1979) with Ky. REV. STAT. § 439.265(2) (Supp. 1980),
which provides in part: "Any court order granting or denying a motion to suspend further
execution of sentence is not reviewable."

113. TEX. CODE CRIM. PRO. ANN. art. 42.12, § 3e(a) (Vernon 1979).
114. S.B. 123, supra note 110, states:
Probation may be granted under this section only if the offense for which the
defendant was convicted was not:

(1) an offense defined by Section 19.02 [Murder], 19.04 [Voluntary Man-
slaughter], 20.04 [Aggravated Kidnapping], 21.03 [Aggravated Rape], 21.05 [Ag-
gravated Sexual Abuse], 21.11 [Indecency with a Child], 22.03 [Deadly Assault on
a Peace Officer], 28.02 [Arson], 29.02 [Robbery], 29.03 [Aggravated Robbery],
36.02 [Bribery], 36.05 [Tampering with a Witness], 37.10 [Tampering with a Gov-
ernmental Record], 38.07 [Escape], 39.01(a)(5) [Official Misconduct], 46.05
[Unlawful Possession of Firearm by Felon], 46.06 [Prohibited Weapons], or 71.02
[Engaging in Organized Criminal Activity], Penal Code, as amended;

(2) a felony of the second degree under Section 38.10 [Implements for Es-
cape], Penal Code.

[Ed. Note: As finally passed by the legislature, this provision included only the following
sections of the Penal Code: 19.02, 20.04, 21.03, 21.05, 22.03, 22.04(a)(1)-(3) [Injury to a
Child], 29.03, 36.02, 38.07, 71.02, or a felony of the second degree under § 38.10].

115. Defendants convicted of aggravated offenses such as murder, aggravated kidnap-
ping, aggravated rape, and aggravated robbery are not eligible for shock probation because
of the seriousness of the crimes involved. Not only is the seriousness of the offense impor-
tant, but also the type of individual involved. Characteristically, the defendant involved in
this type of offense is a violent multi-offender. This is not the type of individual that shock
probation is meant to have an effect upon.

Official misconduct is included in the amendment in response to the Judge Bates'
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current statute, normally self-impose these limitations implicitly in
their decisionmaking processes.11 The amendment explicitly pro-
vides a limitation on a trial court's discretion. The amendment is
partially consistent with the theory of shock probation in that it
limits the use of shock probation to those types of offenders on
whom it likely would have the most impact. 117

The proposed amendment requires a hearing on the motion if
the judge makes a preliminary determination that the motion has
merit.1" ' The current statute does not require a hearing on a mo-
tion for shock probation. 19 A hearing on the merits of the motion
will enable a trial court to make a more informed determination.L2 0

There will also be a benefit to the defendant since he will have an
opportunity to demonstrate the rehabilitative effects of the short-
term incarceration. The drawback of the hearing requirement is
that if the trial court denies the motion, no hearing is required.
Thus, if the defendant's motion is denied, there is no record of the
reasons for the trial court's decision. The chances for appellate re-

ordeal. This offense does not appear in any other shock probation statute.
Carrying a prohibited weapon appears in the statutes of states such as Kentucky, Ohio,

and West Virginia. See Ky. REy. STAT. § 533.030 (Supp. 1980); OHIo REV. CODE ANN.
§ 2951.02(F)(3) (Page Supp. 1980); W. VA. CODE § 62-12-2 (Supp. 1980).

116. Responses from the Survey of Judges indicate that these explicit requirements
are often self-imposed by the trial judges. The judges impose other limitations by granting
shock probation only for nonviolent and victimless offenses (i.e., theft, burglary, and for-
gery), offenses against property, and in probation revocations. The significance of self-im-
posed limitations is that the discretion of the court is not used incorrectly. Instead, a major-
ity of trial judges use shock probation as it was meant to be used, even without explicit
statutory limitation. See Survey of Judges, supra note 3.

117. The Texas Legislature, in its zeal to limit the discretion of the trial court, has
specifically included "Official Misconduct." This portion of the amendment is inconsistent
with the theory behind shock probation. There is no reason to believe that a judge or public
official who is convicted of misconduct or of abusing a public office cannot receive the same
effect of short-term incarceration as other nonviolent offenders. These sections were in-
cluded solely to eliminate a future Judge Bates' situation.

118. S.B. 123, supra note 110, reads in part:
SECTION 2. Section 3e, Article 42.12, Code of Criminal Procedure, 1965, is amended

by adding Subsection (c) to read as follows:
"(c) The court may deny the motion without a hearing but may not grant the motion

without holding a hearing and providing the attorney for the state and the defendant the
opportunity to present evidence on the motion."

119. TEx. CODE CRIM. PRO. ANN. art. 42.12, § 3e(a) (Vernon 1979).
120. See note 118 supra. This particular portion of the amendment is consistent with

the Ohio statute. See OHIO Rav. CODE ANN. § 2947.061 (Page Supp. 1980). See notes 45-57
supra, and accompanying text for a discussion on how the various jurisdictions deal with the
hearing and due process requirements.
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view remain as slim as with the current statute.
The final portion of the amendment limits the power to grant

shock probation to the trial judge who originally sentenced the de-
fendant.121 The statute currently provides that any trial judge may
rule on the motion.1 22 The effect of this amendment is beneficial to
the defendant because the trial judge who heard the entire testi-
mony is in a better position to make a well-reasoned and well-in-
formed decision. 23

The drafters of the legislative amendments intend to limit the
trial court's discretion in authorizing shock probation. The amend-
ments should have very little effect on the use of shock probation
because trial courts already impose many of these limitations. The
practical impact of the amendments, however, will be to discourage
the use of shock probation as a viable means of alternative sen-
tencing because of the numerous limitations and requirements.

B. A Model Shock Probation Statute

Shock probation is a viable sentencing alternative. A statute
must provide the trial court with adequate and explicit guidelines
for shock probation to be effective. A model statute appears below
to illustrate the significant elements in this type of statute.

§ 1(a) Retention of jurisdiction. For the purposes of this sec-

121. S.B. 123, supra note 110, reads in part:
SECTION 3. Section 5, Article 42.12, Code of Criminal Procedure is amended

to read as follows:
"Section 5(a) . Only the judge who originally sentenced the defendant may

suspend execution thereof and place the defendant under probation pursuant to
Section 3e of this article except that if the judge who originally sentenced the
defendant is deceased or disabled and a motion is filed in accordance with Section
3e of this article, the clerk of the court shall promptly forward a copy of the mo-
tion to the presiding judge of the administrative judicial district for that court,
who may deny the motion without a hearing or appoint a judge to hold a hearing
on the motion."
122. TEx. CODE CRIM. PRO. ANN. art. 42.12, § 3e(a) (Vernon 1979).
123. This provision is similar to the Ohio statute:

The authority granted by this section shall be exercised by the judge who
imposed such sentence, unless he is unable to act thereon and it appears that his
inability may reasonably be expected to continue beyond the time limit for such
action. In such case, a judge of such court or assigned thereto may dispose of a
motion. . ..

OHIO REV. CODE ANN. § 2947.061 (Page Supp. 1980). See also Ky. REV. STAT. § 439.265(3)
(Supp. 1980).
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tion, the jurisdiction of the trial courts in this state in which a
sentence requiring confinement in the state penitentiary or state
correctional facility is imposed for conviction of a felony, shall
continue for one year from the date the sentence is executed.

(b) Suspension of sentence; probation. The trial court
may, on motion of the defendant made not earlier than ninety
days nor later than one year after the judgment is entered and
the defendant is delivered into the custody of the keeper of the
institution in which he is to begin serving his sentence, or upon
the court's own motion during the same period, suspend the fur-
ther execution of the sentence and place the defendant on proba-
tion on such conditions as the court determines, notwithstanding
the expiration of the term of court during which such defendant
was sentenced.

(c) Information from the correctional facility. When
the defendant files a written motion requesting suspension by the
court of further execution of the sentence and placement on pro-
bation, or when requested to do so by the trial judge, the clerk of
the court shall request a copy of the defendant's record while in-
carcerated from the state penitentiary or correctional facility. On
receipt of the request, the institution shall forward to the court,
as soon as possible, a full and complete copy of the defendant's
record while incarcerated, including a recent diagnostic evalua-
tion by the psychiatric department or division of the state peni-
tentiary or correctional facility.

(d) Eligibility factors. The trial judge may suspend the
sentence under this section if the defendant was not convicted of
any crime or crimes of a violent nature against another person or
persons, the defendant had never been incarcerated in prison, and
the defendant would not benefit from further incarceration.

(e) Hearing upon request. The trial court shall hold a
hearing on request of the defendant or on determination by the
trial court that a hearing is necessary. The hearing shall be held
within a reasonable time from the date of the motion. The hear-
ing shall include presentation of arguments by the defendant and
the state only on issues relevant to the motion, informational data
supplied by the state penitentiary or correctional facility, and any
information relevant to the determination of the motion regard-
ing the defendant's background. The trial court shall enter its
ruling thereon within ten days after the date of the hearing. The
ruling will specify with particularity all reasons for sustaining the
motion or denying the motion, and shall be filed with the clerk of
the court as a part of the official record in the case.

(f) Preference for original sentencing judge. The au-
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thority granted by this section shall be exercised by the judge
who imposed the sentence, unless he is unable to act and it ap-
pears that his inability may reasonably be expected to continue
beyond the time limit for ruling on the motion. If so, another
judge may dispose of a motion filed under this section, in accor-
dance with an assignment by the presiding judge, or as prescribed
by the rules or practices concerning responsibility for disposition
of criminal matters.

(g) Use in plea negotiations prohibited. This petition
and procedure shall not be utilized or become a part of pre-sen-
tence negotiations or plea bargaining by the trial court, the attor-
ney for the defendant, nor the attorney for the State.12"

Subsection (a) of the statute authorizes the trial court to re-
tain jurisdiction over the defendant after the sentence is executed.
This provision is explicit in authorizing the retention of jurisdic-
tion. As discussed above, without an express authorization, the ju-
risdiction of the trial court expires once the defendant is delivered
to the penitentiary. 125 The maximum time period for retention of
jurisdiction over the defendant is extended to one year from the
date the sentence is executed. The purpose of extending the time
period is to allow the trial court and the correctional facility an
opportunity to determine the effect, if any, of incarceration on the
defendant. Current maximum incarceration periods are not long
enough to give the proper authorities an opportunity to ascertain
the impact on the defendant. 12

The minimum period of incarceration is specified in subsec-
tion (b). This provision outlines the procedure to follow for the
court to entertain a motion for shock probation. The minimum in-
carceration period is extended to ninety days to require the defen-
dant to spend a longer period of time in the penitentiary. 127 This
subsection also gives the express authority to the trial court to sus-

124. This Model Statute is a hybrid of various shock probation statutes and other
important modifications which do not appear in any other statute.

125. See notes 58-61 supra, and accompanying text.
126. See notes 23-24 supra, and accompanying text. See also IDAHO CODE § 19-2601(4)

(1979) (120 day maximum); Ky. REv. STAT. § 439.265 (1975) (60 day maximum); OHIO REV.
CODE ANN. § 2947.061 (Page Supp. 1980) (60 day maximum); TEx. CODE CRIM. PRO. ANN.
art. 42.12, § 3e(a) (Vernon 1979) (120 day maximum); W. VA. CODE § 62-12-3 (Supp. 1980)
(60 day maximum).

The South Dakota shock probation statute provides for a one year maximum period of
retention of jurisdiction over the defendant. S.D. CODIFIED LAWS ANN. § 23A-27-19 (1979).

127. See notes 11-13 supra, and accompanying text.
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pend execution of the sentence and place the defendant on proba-
tion. The Model Statute is a "pure shock probation" statute. It
provides the court with only one sentencing alternative-to place
the defendant on probation or deny the motion. This statute is not
intended to be a general purpose sentencing statute as many of the
"retention of jurisdiction" statutes are.'28

Subsection (c) is modeled after section 3e(b) of article 42.12 of
the Texas Code of Criminal Procedure." 9 This portion of the stat-
ute authorizes the correctional facility to provide the trial court,
upon request, with relevant information regarding the defendant's
conduct while incarcerated. 30 A significant improvement to the
statute is the model provision requiring the state penitentiary to
evaluate the defendant's conduct and the effect on the defendant
of the brief incarceration period. The purpose of the evaluation is
to furnish the trial court with meaningful information regarding
the rehabilitative impact that incarceration has had on the
defendant."'1

Eligibility should be an important element in any shock pro-
bation statute.1 32 Subsection (d) of the Model Statute explicitly
provides three eligibility criteria. The first states that the defen-
dant is eligible only if he has been convicted of a nonviolent crimi-
nal offense." The second criterion, regarding prior incarceration,

128. See notes 22-33 supra, and accompanying text.
129. TEx. CODE CRIM. PRO. ANN. art. 42.12, § 3e(b) (Vernon 1979).
130. Texas has the only statute that authorizes the use of information compiled by the

correctional facility. Id. The Idaho Supreme Court, however, in State v. Wolfe, 99 Idaho
382, 582 P.2d 728 (1978), intimated that an evaluation was made by the correctional facility
regarding the defendant's conduct while incarcerated. The report also included recommen-
dations to the trial judge. Id. at -, 582 P.2d at 735-36. The Idaho statute does not ex-
pressly encourage the use of any particular information by the trial court. See IDAHO CODE §
19-2601(4) (Supp. 1980).

131. These evaluations obviously place an additional burden on the state penitentia-
ries and correctional facilities. Shock probation can, however, be used effectively to deter
future recidivism. The proper information regarding the effect of incarceration must be
made in order to allow the judge to make a well-reasoned decision.

132. As noted earlier, only two states have any formal requirements. See TEX. CODE
CRIM. PRO. ANN. art. 42.12, § 3e(a) (Vernon 1979); W. VA. CODE § 62-12-3 (Supp. 1980).

133. A study by Ohio State University revealed that "[tihe benefits of shock probation
are particularly evident with reference to offenders who are married and have dependents
and other outside attachments, and with persons who have had some previous altercation
with the law, but have not yet become a part of the 'serious criminal element.'" KILLINGER,
KERPER & CROMWELL, PROBATION AND PAROLE IN THE CRIMINAL JUSTICE SYSTEM 77 (1976)
(citing DIVISION OF PUBLIC ADMINISTRATION, COLLEGE OF ADMINISTRATIVE SCIENCE, OHIO

STATE UNIVERSITY, PROGRAM FOR THE STUDY OF CRIME AND DELINQUENCY 59-60 (1972-1973)).
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represents another aspect of shock probation. The shock value of
incarceration is greater on an individual who has not been previ-
ously incarcerated. This also permits the trial court to use shock
probation in probation revocation proceedings. A trial judge can
revoke the defendant's probation, incarcerate him for a brief pe-
riod, and then place him on probation again."" The final criterion
requires the trial court to determine if further incarceration would
benefit the defendant. This factor is practical only if there is suffi-
cient information from the state penitentiary regarding the defen-
dant's conduct. It also implies that an investigation should be
made into the defendant's criminal and social history. These three
criteria are purposefully general-to empower the trial court with
wide discretion-yet to some extent, provide a basis for the trial
court's decision.

Subsection (e) erases any need to question whether a defen-
dant has any due process rights to a hearing on a motion for shock
probation. The Model Statute authorizes a hearing on the motion
in question upon request by the defendant or the court. The stat-
ute does not mandate a hearing for every motion for shock proba-
tion. For example, if, after a defendant has filed a motion under
the statute, the trial court reviews the evaluation data from the
correctional facility and decides to grant the motion, there is no
reason for a hearing. It would be a heavy burden on the already
crowded dockets of the court to impose an absolute hearing re-
quirement. The provision also limits the scope of the hearing. The
hearing should not provide the defendant with an opportunity to

Responses from the Survey of Judges indicated that the trial judges preferred to give
shock probation to nonviolent first offenders. See Survey of Judges, supra note 3.

A state adopting this statute may find it necessary to specify offenses for which a con-
viction would render the defendant ineligible for shock probation. The Texas statute states
that "[pirobation may be granted under this section only if the offense for which the defen-
dant was sentenced was an offense other than criminal homicide, rape, or robbery." TEx.
CODE CRIM. PRO. ANN. art. 42.12, § 3e(a) (Vernon 1979). The only problem with a list ap-
proach is that a list may not incorporate all of the necessary violent offenses, as illustrated
in State ex rel. Vance v. Hatten, 600 S.W.2d 828 (Tex. Crim. App. 1980). See notes 100-04
supra, and accompanying text for a discussion dealing with the issue whether involuntary
manslaughter is included in § 3e(a).

134. Many trial judges indicated that they used shock probation in probation revoca-
tion cases. The value in this procedure is to incarcerate the defendant to emphasize the
consequences of a violation of his probation conditions. The frequency of its use or the
success of this procedure is unknown. One judge indicated the use of shock probation in
probation revocations had been successful in a majority of cases. See Survey of Judges,
supra note 3.
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retry the case. Instead, the court will entertain arguments and evi-
dence regarding the defendant's conduct while incarcerated and
relevant data as to predictions of the defendant's future behav-
ior. 135 Subsection (e) also imposes a time limit on rendering a deci-
sion on a motion for shock probation. The purpose is to prevent
abuse by a trial court in delaying its decision until after its juris-
diction over the defendant expires. The final provision in subsec-
tion (e) requires a written decision by the trial court. This will be
especially beneficial to defendants in determining if there is a basis
for appeal. Without a written decision, there is little likelihood
that a defendant would be able to prove an abuse of discretion.

The next provision of the Model Statute, subsection (f), pro-
vides that the trial judge who initially sentenced the defendant has
authority to hear the motion for shock probation. This is signifi-
cant in the sense that it requires the same trial judge to hear the
case throughout the entire process of sentencing, including shock
probation. A judge who has previously heard testimony regarding
the defendant is in a better position to make a well-informed deci-
sion. In effect, the statute is providing a protective mechanism for
the defendant to have an informed judge rule on his motion. An-
other judge may rule on the motion only in cases of the original
trial judge's inability.

The final subsection of the Model Statute is a novel approach
to the use of shock probation in plea negotiations. Subsection (g)
explicitly prohibits the use of shock probation in these negotia-
tions. The "shock" effect is diminished significantly if the defen-
dant knows that he will be released after the minimum incarcera-
tion period. Therefore, in order to enhance the "shock value" of
the incarceration, the sentencing alternative cannot be used in the
plea bargaining process.

This statute contains the essential elements of a "pure shock
probation" statute and should be adapted to conform with a state's
criminal procedures. The elements of explicit retention of jurisdic-
tion, authority to suspend the sentence, authority to then place the
defendant on probation, and eligibility criteria, however, should be
included in any shock probation statute.

135. With regard to the relevant data that a court might consider, trial judges indi-
cated that they considered such factors as a change in the defendant's family arrangement,
job stability, and the defendant's social environment.
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IV. CONCLUSION

In a number of important ways, shock probation is a sound
alternative to traditional methods of sentencing. Several jurisdic-
tions have statutorily adopted shock probation. Although these
several statutes differ in the means of application, the form is basi-
cally the same: the sentencing court retains jurisdiction over first-
time felons who are sentenced to imprisonment. Each of the juris-
dictions which have enacted a shock probation statute report vary-
ing degrees of success.

No simple rule can be promulgated to answer all the problems
associated with administering a shock probation statute. One point
is clear-the trial judge should have broad discretion because each
case is different. Nevertheless, this authority should be subject to a
thorough set of criteria that a court must consider in every case.
Without these standards, shock probation is subject to abuse and,
most importantly, a defendant's rights are susceptible to
mistreatment.

The shock probation measure, as adopted in Texas, has met
with partial acceptance. Many trial judges consider the statute to
be an effective procedure for dealing with certain felons who face
imprisonment for the first time. Other judges, however, reject the
shock probation act as an arbitrary means to circumvent court-or-
dered incarceration. 1 Neither side has yet to prove that its view is
more correct than the other. Those members of the judiciary who
ascribe to the position that shock probation is capable of being
used successfully report that they believe it is helping to curb
recidivism.

187

The utility of shock probation as a sentencing alternative de-
pends in part on what the Texas Legislature does with the statute.
Current defects in the act must be cured for the concept of shock
probation to realize its full potential. The Texas Court of Criminal
Appeals has already identified many problems with the present
statute. It is now time for the Texas Legislature to respond.

Katherine K. Mudge
Gerald G. Dixon

136. See note 16 supra; ABA SENTENCING ALTERNATIVES AND PROCEDURES § 2.3(e),
Commentary (1968).

137. See Survey of Judges, supra note 3.
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