
Texas Law Requiring Veniremen's Oath That the Death
Penalty Will Not Affect Their Deliberations is Unconsti-
tutional as Applied: Adams v. Texas, 100 S. Ct. 2521 (1980).

Randall Dale Adams was charged with the capital offense of
murdering a peace officer in Texas.' Pursuant to statutory author-
ity,2 the prosecution successfully challenged for cause all jurors
who indicated that their deliberations would be affected by the
possibility of the imposition of the death penalty.3 The resulting
jury found Adams guilty as charged, and after considering the evi-
dence regarding punishment, answered all statutory questions af-
firmatively." Based on the jury's answers to these statutory ques-
tions, the trial judge imposed the death sentence.' The Texas
Court of Criminal Appeals affirmed.6 The United States Supreme
Court reversed the sentence and held that Texas law, as applied,
requiring veniremen to take an oath that the mandatory penalty of
death or imprisonment for life would not affect their deliberations
on any issue of fact contravened the sixth and fourteenth amend-

1. Adams v. Texas, 100 S. Ct. 2521, 2524 (1980). See Thx. PENAL CODE ANN. §
19.03(a)(1) (Vernon 1974).

2. TEX. PENAL CODE ANN. § 12.31(b) (Vernon 1974). Section 12.31(b) provides:
Prospective jurors shall be informed that a sentence of life imprisonment or death
is mandatory on conviction of a capital felony. A prospective juror shall be dis-
qualified from serving as a juror unless he states under oath that the mandatory
penalty of death or imprisonment for life will not affect his deliberations on any
issue of fact.

Id.
3. Adams v. Texas, 100 S. Ct. 2521, 2528 (1980).
4. Id. TEx. CODE CRIM. PRO. ANN. art. 37.071(b) (Vernon Supp. 1980) provides that

the following questions shall be submitted to the jury during punishment deliberations:
(1) [W]hether the conduct of the defendant that caused the death of the deceased
was committed deliberately and with the reasonable expectation that the death of
the deceased or another would result; (2) whether there is a probability that the
defendant would commit criminal acts of violence that would constitute a continu-
ing threat to society; and (3) if raised by the evidence, whether the conduct of the
defendant in killing the deceased was unreasonable in response to the provocation,
if any, by the deceased.
5. Adams v. Texas, 100 S. Ct. 2521, 2525 (1980). See TEx. CODE CraM. PRO. ANN. art.

37.071(e) (Vernon Supp. 1980).
6. Adams v. State, 577 S.W.2d 717 (Tex. Crim. App. 1979), rev'd, 100 S. Ct. 2521

(1980).
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ments to the United States Constitution.

I. DISQUALIFYING VENIREMEN IN CAPITAL CASES

The right to trial by an impartial jury is guaranteed to every
citizen accused of a crime." Impaneling a proper jury necessarily
involves two things. First, prospective jurors must be impartial.
This means that the jury should be "truly representative of the
community."' In Thiel v. Southern Pacific Co.,10 the Supreme
Court held that the jury should be drawn from a "cross-section of
the community."'" While this did not mean that every jury had to
contain representatives of all economic, social, religious, racial, po-
litical, and geographical groups, it did preclude systematic and in-
tentional exclusion of any of these groups."' Second, a competent
petit jury must be selected from this representative panel of pro-
spective jurors. The Thiel Court noted that jury competence is an
individual rather than a group matter. 13 Therefore, if an individual
juror is shown to be incompetent, he may be properly challenged
for cause.14 It is at this step that jurors" with "conscientious
scruples ' 'le against the death penalty have been challenged for
cause. 17

In United States v. Cornell,"8 a court, for the first time, ad-

7. Adams v. Texas, 100 S. Ct. 2521 (1980).
8. U.S. CoNsT. amend. VI. See Duncan v. Louisiana, 391 U.S. 145 (1968) (holding the

sixth amendment right to jury trial applicable to the states via the due process clause of the
fourteenth amendment).

9. Smith v. Texas, 311 U.S. 128, 130 (1940).
10. 328 U.S. 217 (1946).
11. Id. at 220. See Glasser v. United States, 315 U.S. 60 (1942); Smith v. Texas, 311

U.S. 128 (1940).
12. 328 U.S. at 220. Several groups have been defined as representative ones and can-

not be systematically and intentionally excluded. See, e.g., Hernandez v. Texas, 347 U.S.
475 (1954) (exclusion of persons of Mexican descent); Ballard v. United States, 329 U.S. 187
(1946) (exclusion of women); Thiel v. Southern Pac. Co., 328 U.S. 217 (1946) (exclusion of
persons who work for a daily wage); Smith v. Texas, 311 U.S. 128 (1940) (exclusion of
Negroes).

13. 328 U.S. at 220.
14. See Lewis v. United States, 146 U.S. 370 (1892).
15. "Juror" is used throughout this note to mean venireman or prospective juror.
16. The terms "conscientious scruples" and "death scruples" are used to connote ju-

rors who have conscientious or religious beliefs against capital punishment.
17. See Lockett v. Ohio, 438 U.S. 586 (1978); Logan v. United States, 144 U.S. 263

(1892); Porter v. State, 237 Ga. 580, 229 S.E.2d 384 (1976), cert. denied, 430 U.S. 956 (1977).
18. 25 F. Cas. 650 (C.C.D.R.I. 1820) (No. 14,868).
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dressed the question of whether jurors with "conscientious
scruples" could be disqualified from jury service. Two jurors, who
were Quakers, did not think that they could be impartial because
they had "conscientious scruples" against taking away life.1 9 The
court upheld their exclusion since they, if impaneled, would have
made the jury partial.2 0 Shortly thereafter in United States v. Wil-
son, 2 an armed robbery case in which the imposition of the death
penalty was possible, Justice Baldwin cited Cornell as authority
for excluding a juror who stated his conscientious objections to
capital punishment.

During the mid-nineteenth century, many state courts consid-
ered the same issue and held that juror disqualification for "consci-
entious scruples" was proper.2 ' For example, in People v. Tanner,2
the California Supreme Court considered the disqualification of a
juror who had stated, in response to the question of whether he
had "conscientious scruples" against the death penalty, that he
would hang a man for murder but not for stealing.2" Although the
court was displeased with the state law allowing capital punish-
ment for the defendant's offense of grand larceny, it nevertheless
found the juror partial and upheld the disqualification.25 Texas
considered the same issue in White v. State." In a first degree
murder trial, jurors with acknowledged "conscientious scruples"
had been excluded for cause.27 The court reasoned that such jurors
owed higher obligations to their "conscientious scruples" than to
their oaths and could not, therefore, be impartial.28

A prosecution challenge of "death scrupled" 29 jurors was first
considered by the United States Supreme Court in Logan v.
United States.30 Four defendants were indicted for conspiracy and
for murder in furtherance of the conspiracy.3' During voir dire,

19. Id.
20. Id.
21. 28 F. Cas. 699 (C.C.E.D. Pa. 1830) (No. 16,730).
22. Id.
23. See Annot., 48 A.L.R.2d 560, 563-66 (1956).
24. 2 Cal. 257 (1852).
25. Id.
26. Id.
27. 16 Tex. 206 (1856).
28. Id. at 208-09.
29. Id. at 217-18.
30. 144 U.S. 263 (1892).
31. Id. at 265-66. The deceased and five other persons, all of whom were United States
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members of the jury panel were asked whether they had "conscien-
tious scruples." Several answered positively and were successfully
challenged for cause.82 The Court upheld these challenges on the
ground that such beliefs prevented the jurors from "standing indif-
ferent between the government and the accused."88 The Court re-
lied on the authority of Cornell and Wilson and stated that the
same principle had been applied in every state court in which the
question had arisen."

Following Logan, the rule continued to prevail that jurors with
"conscientious scruples" did not possess the requisite standard of
indifference required of jurors and were, therefore, subject to chal-
lenge for cause.85 In Sawyer v. State," the Texas Court of Crimi-
nal Appeals considered the principle of disqualifying death scru-
pled jurors due to their beliefs and found exclusion on that basis
proper.8 " Sawyer was tried for rape, the maximum penalty for
which was death." In response to the prosecuting attorney's ques-
tions regarding beliefs about capital punishment, one juror replied
that he was opposed to the death penalty except in extreme cases
of first degree murder.89 The prosecutor explained that this was a
trial for the crime of rape and asked the juror if he would be able
to impose the death sentence for that crime.4 0 The juror was una-
ble to decide and was excluded for cause.4' The Texas Court of
Criminal Appeals upheld the exclusion because the juror's uncer-
tainty made it impossible for the trial court to know whether he
was qualified.42 The United States Court of Appeals for the Second

citizens, were indicted for larceny in the Indian country. The four defendants, one of whom
was Logan, conspired together to take these six from the custody of the United States mar-
shal and mete out their own punishment. While the six were being transported by a deputy
United States marshal, the defendants attacked them and shot and killed Epp Marlow.

32. Id. at 298.
33. Id.
34. Id.
35. See 47 AM. JuR. 2d Jury § 289 (1969); Annot., 39 A.L.R.3d 550, 553 (1971).
36. 39 Tex. Crim. 557, 47 S.W. 650 (1898).
37. Id. at 559-60, 47 S.W. at 651.
38. Id. at 558, 47 S.W. at 650.
39. Id. at 559, 47 S.W. at 651.
40. Id.
41. Id.
42. Id. at 560, 47 S.W. at 651. See also Brewer v. State, 145 Tex. Crim. 331, 167

S.W.2d 747 (1942) (jurors with conscientious scruples properly excluded, and jurors uncer-
tain as to their position on death penalty handled in light of Sawyer).

19811 767
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Circuit, in United States v. Puff,4' upheld the exclusion of jurors
who had answered "I do" when asked whether they had scruples
against capital punishment." Puff argued that the exclusions de-
nied him a balanced or representative jury.'5 Noting that imparti-
ality is the fundamental theory upon which American juries are
based, the court rejected the defendant's contention." The court
reasoned that such "balancing" would in fact create a partisan jury
because, under the then existing unanimous verdict requirement,
any death scrupled juror could block a verdict of death and render
the murder statute practically unenforceable.' 7

Judicial disqualification of jurors opposed to capital punish-
ment remained fully constitutional until 1968 when, in Wither-
spoon v. Illinois,48 the Supreme Court made a substantial change
in the law. Pursuant to Illinois law, almost half the venire of pro-
spective jurors was challenged by the prosecution and excused be-
cause of qualms about the death penalty." Witherspoon argued
that this produced a prosecution prone jury and denied him his
sixth amendment right to a fair and impartial jury on the question
of guilt.50 The Court rejected this argument 1 and addressed the
constitutionality of such a jury's imposing the death sentence.5" It
held that no jury could constitutionally impose a death penalty if
veniremen had been excluded simply because of their scruples
against capital punishment.5 The Court qualified the holding,
however, by noting:

[Niothing we say today bears upon the power of a State to exe-
cute a defendant sentenced to death by a jury from which the
only veniremen who were in fact excluded for cause were those
who made unmistakably clear (1) that they would automatically

43. 211 F.2d 171 (2d Cir. 1954).
44. Id. at 186.
45. Id. at 185.
46. Id. at 184-85.
47. Id. at 185.
48. 391 U.S. 510 (1968).
49. Id. at 512-13.
50. Id. at 516-17. Witherspoon sought to establish this contention by introducing two

preliminary studies, involving a total of 387 college students. Id. at 517 n.10.
51. Id. at 517-18. The Court went further and said, "In light of the presently available

information, we are not prepared to announce a per se constitutional rule requiring the
reversal of every conviction returned by a jury selected as this one was." Id. at 518.

52. Id. at 518.
53. Id. at 522-23.
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vote against the imposition of capital punishment without regard
to any evidence that might be developed at the trial of the case
before them, or (2) that their attitude toward the death penalty
would prevent them from making an impartial decision as to the
defendant's guilt."

Witherspoon's death sentence was reversed," and the Court's deci-
sion was made retroactive."

The following year the Supreme Court had occasion to once
again address the exclusion of "death scrupled" jurors in Boulden
v. Holman.5 7 Boulden unsuccessfully appealed his conviction for
murder and the sentence of death to the Supreme Court of Ala-
bama." Consequently, he filed a writ of habeas corpus in federal
district court attacking his conviction on the basis of trial court
error in allowing his pretrial confession to be admitted into evi-
dence.59 Both the district court60 and the court of appeals61 dis-
missed Boulden's contention, and he sought certiorari in the Su-
preme Court. Certiorari was granted on the evidentiary issue, and
the defendant took the opportunity before the Supreme Court to
raise the issue of Witherspoon error for the first time.2 Several
jurors had been disqualified due to expressed reservations about
capital punishment.6 3 The Court stated that the exclusions were
probably improper, but because the defendant had not raised the
issue below, the Court declined to rule upon it." In the process of
addressing this issue, the Court took the opportunity to expound

54. Id. at 522 n.21.
55. Id. at 523. Cf. Bumper v. North Carolina, 391 U.S. 543 (1968) (jury impaneled

in contravention of Witherspoon could constitutionally impose a sentence of life
imprisonment).

56. 391 U.S. at 523 n.22.
57. 394 U.S. 478 (1969).
58. Boulden v. State, 278 Ala. 437, 179 So. 2d 20 (1965).
59. Boulden v. Holman, 257 F. Supp. 1013 (M.D. Ala. 1966).
60. Id.
61. Boulden v. Holman, 385 F.2d 102 (5th Cir. 1967).
62. 394 U.S. at 481.
63. Id. at 482-84. Eleven jurors had been disqualified after giving affurmative answers

to the question whether they had "a fixed opinion against" capital punishment. Id. at 482-
83. Two others had been disqualified after stating that they did not believe in capital pun-
ishment. Id. at 483.

64. Id. at 484. The Court said that the record appeared to contain Witherspoon error,
but noted: "A further hearing [in the lower courts] directed to the [Witherspoon] issue
might conceivably modify in some fashion the conclusion so strongly suggested by the re-
cord not before [the Court]." Id.

7691981]
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upon the Witherspoon decision. The Boulden Court noted that a
juror having "a fixed opinion against" or not "believing in" capital
punishment could abide by existing law, conscientiously follow the
trial judge's instructions, and fairly consider the death sentence."
Additionally, the Court stated that Witherspoon required that un-
less a juror made it unambiguously clear that he would automati-
cally vote against the death penalty without regard to what the
trial might reveal, it could not be assumed that that was his
position."

Many lower courts were faced with applying the rule of
Witherspoon. 7 Some courts held that equivocal answers by jurors,
when asked whether their beliefs about capital punishment would
prevent them from impartially considering the defendant's guilt,
were grounds for challenge for cause."' For example, in the capital
murder case of Wilson v. State," the Florida Supreme Court con-
sidered the constitutionality of the prosecution's exclusion of
nineteen jurors. Fifteen said that they could not return a guilty
verdict knowing the punishment might be death.7 Three were un-
decided whether they could return a guilty verdict and one said
that he could join a guilty verdict but, upon sentencing, he would
automatically recommend mercy.71 The court concluded that these
jurors, due to their "conscientious scruples," had expressed unwill-
ingness to find guilt and, therefore, were permissibly excluded
under Witherspoon.7' The United States Supreme Court, however,
did not agree and, by memorandum decision, reversed Wilson's

65. Id. at 483-84.
66. Id. at 482 (citing Witherspoon v. Illinois, 391 U.S. 510, 516 n.9 (1968)).
67. See note 56 supra, and accompanying text. Most lower courts applied the rule of

Witherspoon by looking at the two specific reasons for which the Witherspoon Court had
said veniremen could be excluded. Annot., 39 A.L.R.3d 550, 554 (1971). See note 54 supra,
and accompanying text.

68. See Williams v. State, 228 So. 2d 377, 381 (Fla. 1969), vacated mer, sub nom.
Williams v. Wainwright, 408 U.S. 941 (1972); Wilson v. State, 225 So. 2d 321, 327 (Fla.
1969), rev'd mem., 403 U.S. 947 (1971).

69. 225 So. 2d 321 (Fla. 1969), rev'd mem., 403 U.S. 947 (1971).
70. Id. at 327.
71. Id.
72. Id. The court read the Witherspoon decision as having decided a very narrow is-

sue. Id. at 326. The court also cited Witherspoon for the proposition that jurors whose con-
scientious scruples would prevent them from making an impartial decision on guilt could be
disqualified. Id. The court believed that these jurors were partial and thus subject to chal-
lenge. Id. at 327.

770 [Vol. 12:764
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death sentence as violative of Witherspoon.7 3 A federal district
court, in Woodards v. Maxwell, 4 concluded differently than had
the Florida Supreme Court in Wilson, holding that a juror's equiv-
ocal answer when asked whether he could impartially decide the
defendant's guilt or innocence was not a sufficient reason to dis-
qualify him. The juror was asked if he knew of any reasons why he
could not hear the evidence and render a fair and impartial ver-
dict. 76 He answered that he did not believe in capital punishment,
and he was disqualified.7 6 The court found error in the disqualifi-
cation because the juror's answer in no way indicated that his be-
liefs would prevent him from making an impartial decision as to
guilt.

77

In Lockett v. Ohio,78 the United States Supreme Court pro-
vided further guidance on the types of answers by jurors that es-
tablish their inability to impartially consider a defendant's guilt.
The issue was whether excluded jurors had made it unmistakably
clear that their attitudes toward the death penalty would prevent
them from being impartial as to the defendant's guilt.79 The ex-
cluded jurors had been unable to respond affirmatively when
asked, "Do you feel that you could take pn oath to well and truely
[sic] try this case .. .and follow the law, or is your conviction so
strong that you cannot take an oath, knowing that a possibility
exists in regard to capital punishment?" 0 The Court held that the
jurors had made it unmistakably clear that their opinions on the
death penalty would prevent them from being impartial on the is-
sue of guilt.8 ' Thus, the Court concluded the jurors were properly
excluded under Witherspoon."

73. Wilson v. Florida, 403 U.S. 947 (1971). As this was a memorandum decision, the
Court gave no reasons for its reversal except to cite Witherspoon v. Illinois, 391 U.S. 510
(1968); Boulden v. Holman, 394 U.S. 478 (1969); and Maxwell v. Bishop, 398 U.S. 262
(1970). Because these cases were cited, the Court obviously disagreed with the Florida Su-
preme Court's finding that the excluded jurors were partial.

74. 303 F. Supp. 690 (S.D. Ohio 1969), aff'd sub nom. Woodards v. Cardwell, 430 F.2d
978 (6th Cir. 1970), cert. denied, 401 U.S. 911 (1971).

75. Id. at 693.
76. Id.
77. Id. at 694.
78. 438 U.S. 586 (1978).
79. Id. at 589.
80. Id. at 595-96.
81. Id. at 596.
82. Id.
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Courts divided on whether jurors could be successfully chal-
lenged for cause because of inconclusive answers to inquiries about
the effect of their capital punishment beliefs on their punishment
deliberations."3 The majority approach was followed in People v.
Vaughn,84 in which the California Supreme Court reviewed a lower
court's exclusion of three jurors on the basis of their opposition to
the death penalty. One had unequivocally stated that he would au-
tomatically vote against the death penalty, and his exclusion was
upheld. 5 The other two were not absolutely certain that they
could vote for death, and the court found their exclusion improper
under the rule of Witherspoon." However, in State v. Mathis,7

the New Jersey Supreme Court found the exclusion of similarly
principled jurors proper. The Mathis court reasoned that the state
was entitled to impartial jurors on the issue of punishment, and
that impartiality was a positive attribute which had to be affirma-
tively established." Consequently, a juror who was unable to say
whether he could vote for the death penalty failed the impartiality
test and was held properly excluded.89 On certiorari, the United
States Supreme Court disagreed with the New Jersey Supreme
Court and, by memorandum decision, reversed Mathis' death
sentence. 90

Like many other states, Texas was forced to reconsider its jury
selection process in light of Witherspoon. The issue was first ad-
dressed by the Texas Court of Criminal Appeals in Pittman v.
State.91 The court noted that it had long been the traditional prac-
tice in Texas to handle "death scrupled" jurors in the manner dic-

83. See Annot., 39 A.L.R.3d 550, 555 (1971).
84. 71 Cal. 2d 406, 455 P.2d 122, 78 Cal. Rptr. 186 (1969). See also People v. Washing-

ton, 71 Cal. 2d 1170, 459 P.2d 259, 81 Cal. Rptr. 5 (1969); State v. Watson, 20 Ohio App. 2d
115, 252 N.E.2d 305 (1969).

85. 71 Cal. 2d at -, 455 P.2d at 125, 78 Cal. Rptr. at 189.

86. Id.
87. 52 N.J. 238, 245 A.2d 20 (1968), rev'd mrnem., 403 U.S. 946 (1971).
88. Id. at -, 245 A.2d at 26.
89. Id.
90. Mathis v. New Jersey, 403 U.S. 946 (1971). The Court gave no reasons for its dis-

position of this case except to cite Witherspoon v. Illinois, 391 U.S. 510 (1968); Boulden v.
Holman, 394 U.S. 478 (1969); and Maxwell v. Bishop, 398 U.S. 262 (1970). However, these
cited cases indicate that the Court did not agree that the juror's response was sufficient
reason to disqualify him.

91. 434 S.W.2d 352 (Tex. Crim. App. 1968).
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tated by Witherspoon." Mere expression of "conscientious
scruples" would not be a basis for challenge without further inquir-
ies concerning whether the jurors could ever vote for the death
penalty.93 During voir dire examination, 42 of 126 veniremen were
challenged after stating that they had "conscientious scruples"
against the death penalty." The Pittman court found that the an-
swers of three of these excluded jurors did not unambiguously es-
tablish that they would automatically vote against the death pen-
alty."5 However, the court chose to defer to the trial judge's
discretion and refused to reverse the judgment.9

In Grider v. State,97 the Texas Court of Criminal Appeals con-
sidered the same issue it had faced in Pittman, but this time the
court reversed the judgment of the trial court." During jury selec-
tion for Grider's murder trial, twenty-three jurors were excluded
for cause. Several were not questioned further after they had ini-
tially expressed "conscientious scruples" against capital punish-
ment.99 The court held that because there had been no determina-
tion that the jurors would be partial on the issue of guilt or be
irrevocably committed to vote against the death sentence, their ex-
clusion was improper under Witherspoon and previous Texas case
law."' 0 Whereas the Witherspoon decision only required invalida-
tion of the death sentence, the Texas court reversed the conviction
as well.' 01

92. Id. at 357.
93. Id.
94. Id. at 356. Thirty-eight of these forty-two, on further questioning, said that they

could never vote to impose the death penalty in any case, and one, who was not questioned
further, revealed that she knew two other murder victims for whose deaths the defendant
was also indicted. Id. 356-57.

95. Id. at 357.
96. Id.
97. 468 S.W.2d 393 (Tex. Crim. App. 1971).
98. Id.
99. Id.
1OO. Id.
101. Id. at 400 (citing Ellison v. State, 432 S.W.2d 955, 957 (Tex. Crim. App. 1968)

("[Tihis court is without authority to direct a new trial before a different jury on the issue
of punishment only.")). The Ellison court interpreted articles 37.07 and 44.29 of the Texas
Code of Criminal Procedure as requiring this result. See TEx. CODE CRIM. PRO. ANN. art.
37.07(2)(b) (Vernon 1966). The section provides in relevant part: "[I]f a finding of guilty is
returned, it shall then be the responsibility of the judge to assess the punishment. . . ex-
cept when the defendant, upon the return of a finding of guilty, requests that the punish-
ment be assessed by the same jury." Id. See also Tax. CODE CRIM. PRO. ANN. art. 44.29
(Vernon 1979). The section provides: "Where the Court of Criminal Appeals awards a new
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Although Texas was seemingly in compliance with Wither-
spoon, its future applicability in Texas appeared moot when, in
1972, the United States Supreme Court held that Texas' death
penalty statute constituted cruel and unusual punishment in viola-
tion of the United States Constitution. 10 The Texas Legislature
enacted a new capital punishment statute, which was upheld by
the Supreme Court in Jurek v. Texas.10 At the same time, Texas
enacted an oath statute applicable to juror voir dire in capital mur-
der cases. 104 In Hovila v. State,105 the Texas Court of Criminal Ap-
peals was faced with deciding whether Witherspoon, which arose
under a system granting almost unfettered discretion to the jury in
assessing punishment, was still applicable under Texas' new death
statute. The court realized that Texas capital murder juries could
only answer penalty questions submitted by the judge and could
not, therefore, impose punishment directly. 106 Notwithstanding
this limitation, jurors knew that their answers ultimately con-
trolled the type of punishment assessed by the trial judge, and
they consequently exercised discretion that came within the rule of
Witherspoon.10 7 Having established Witherspoon applicability, the
court reviewed the exclusion of several veniremen who were ex-
cluded for expressing reservations about the death penalty and

trial to the defendant, the cause shall stand as it would have stood in case the new trial had
been granted by the court below." Id.

While article 37.07 no longer applies to capital case juries, as article 37.071 now fills this
role, article 44.29 remains unchanged. Moreover, the United States Court of Appeals for the
Fifth Circuit believes Texas' law still requires conviction reversal when Witherspoon error is
found. Brown v. Estelle, 591 F.2d 1207 (5th Cir. 1979). See TEX. CODE CalM. PRO. ANN. art.
44.24(b) (Vernon 1979). The Brown court relied upon article 44.24(b), which provides: "The
Court of Criminal Appeals may affirm the judgment of the court below, or may reverse and
remand for a new trial, or may reverse and dismiss the case, or may reform and correct the
judgment, as the law and nature of the case may require." Id.

102. Furman v. Georgia, 408 U.S. 238 (1972) (decided together with Branch v. Texas).
See Bumper v. North Carolina, 391 U.S. 543 (1968) (jury impaneled in contravention of
Witherspoon could constitutionally impose a sentence of life imprisonment). The Bumper
decision and the Furman decision, which did away with the death penalty, were relied upon
by some courts for the proposition that Witherspoon was no longer applicable. See Guice v.
State, 267 So. 2d 819 (Fla. 1972); Donaldson v. Sack, 265 So. 2d 499 (Fla. 1972).

103. 428 U.S. 262 (1976).
104. See note 2 supra.
105. 532 S.W.2d 293 (Tex. Crim. App. 1975).
106. Id. at 294.
107. Id. The court said that to ignore the jury's discretion would be to disregard the

obvious.
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found Witherspoon error.108
In the 1976 case of Moore v. State,09 Texas veered somewhat

from its earlier interpretation of Witherspoon. The court of crimi-
nal appeals considered the disqualification of six jurors after they
had expressed the belief that the possibility of the death penalty
would affect their deliberations on issues of fact. 10 Two of the ju-
rors said that because of their beliefs, they would refuse to partici-
pate in answering the punishment phase questions, and four said
that their deliberations would be affected.' The court upheld the
exclusion of the jurors as proper under section 12.31(b) of the
Texas Penal Code,' 1

2 despite the realization that such exclusions
were arguably improper under Witherspoon."3 The movement of
Texas courts away from Witherspoon continued until the court of
criminal appeals began treating section 12.31(b) and Witherspoon
as independent grounds for disqualifying jurors."" This direction
was apparent in Bodde v. State."5 In Bodde, the court was con-
fronted with alleged error in the disqualification of four jurors. Al-
though conceding that the four jurors were properly excluded
under Witherspoon, the defendant contended that the jurors were
not disqualified under section 12.31(b), and thus should not have
been excluded." 6 The court, however, rejected this argument, con-
cluding that Texas law allowed exclusion either under Wither-
spoon, section 12.31(b), or both."1 Further, once disqualification
was established under either section 12.31(b) or Witherspoon, the
court stated that it was unnecessary to apply the remaining test." 8

108. Id. at 295.
109. 542 S.W.2d 664 (Tex. Crim. App. 1976), cert. denied, 431 U.S. 949 (1977).
110. Id.
111. Id. at 672.
112. Tax. PENAL CODE ANN. § 12.31(b) (Vernon 1974).
113. 542 S.W.2d at 672.
114. See, e.g., Hughes v. State, 562 S.W.2d 857 (Tex. Crim. App. 1978), cert. denied,

440 U.S. 950 (1979); Brock v. State, 556 S.W.2d 309 (Tex. Crim. App. 1977), cert. denied,
434 U.S. 1002 (1977); Freeman v. State, 556 S.W.2d 287 (Tex. Crim. App. 1977), cert. de-
nied, 434 U.S. 1088 (1978); Shippy v. State, 556 S.W.2d 246 (Tex. Crim. App. 1977), cert.
denied, 434 U.S. 935 (1977).

115. 568 S.W.2d 344 (Tex. Crim. App. 1978), cert. denied, 440 U.S. 968 (1979).
116. Id. at 348.
117. Id.
118. Id. In Boulware v. State, 542 S.W.2d 677 (Tex. Crim. App. 1976), cert. denied,

431 U.S. 926 (1977), the court of criminal appeals overruled Hovila and other cases insofar
as they allowed appellate review for alleged Witherspoon error that had not been preserved
by a timely objection in the trial court. Cf. Grijalva v. State, 614 S.W.2d 420 (Tex. Crim.
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A summary of Texas law establishes that jurors could be suc-
cessfully challenged for cause if their beliefs about capital punish-
ment prevented them from being impartial on the question of
guilt. Furthermore, they could be excluded if their beliefs pre-
vented them from ever considering the punishment question in a
way that would lead to imposition of the death penalty or affected
their deliberations on any issue of fact. In order to establish revers-
ible error, the defendant had to preserve it by a timely objection
and a showing that both Witherspoon and section 12.31(b) had
been violated. This error required reversal of the judgment of guilt
as well as the sentence of death.

II. ADAMS v. TEXAS

In Adams v. Texas,'" the focal point of the Witherspoon issue
was juror disqualification relative to the punishment phase of trial.
In the trial court, seven veniremen were challenged by the prosecu-
tion because they were unable to state under oath that the
mandatory penalty of death or imprisonment for life would not af-
fect their deliberations on any issue of fact.1 20 Three stated that
their deliberations would be affected,"'1 and four were unable to
state positively whether their deliberations would be affected.1 2

The Supreme Court 28 prefaced its treatment of Adams with a
brief review of past cases. A portion of Witherspoon2 4 was cited
for the proposition that states have a legitimate interest in ob-
taining jurors who can follow their instructions and obey their
oaths. '2  The Court also relied on Boulden"36 and Lockett127 to
support the proposition that jurors could not be challenged be-
cause of their beliefs about capital punishment unless these views

App. 1980) (Witherspoon error not rendered harmless by the fact that the state has unused
peremptory challenges remaining at conclusion of voir dire).

119. 100 S. Ct. 2521 (1980).
120. Id. at 2524-25, 2528 nn.7 & 8.
121. Id. at 2528.
122. Id.
123. Justice White, who had dissented in Witherspoon, wrote the majority opinion.
124. Witherspoon v. Illinois, 391 U.S. 510, 522-23 n.21 (1968). See note 54 supra, and

accompanying text.
125. 100 S. Ct. at 2525-26.
126. Boulden v. Holman, 394 U.S. 478, 483-84 (1969). See note 65 supra, and accom-

panying text.
127. Lockett v. Ohio, 438 U.S. 586, 595-96 (1978). See note 80 supra, and accompany-

ing text.
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would prevent or substantially impair them from performing their
duties as jurors in accordance with their oaths and instructions. 128

The Adams Court emphasized, however, that states could insist on
jurors who would "consider and decide the facts impartially and
conscientiously apply the law as charged by the court."129

Having laid this predicate, the Court addressed the issue of
whether the rule of Witherspoon was applicable to Texas' bifur-
cated capital punishment procedure and held that it was.'3 0 Al-
though Texas questioned the logic, 31 there was little room for ar-
gument, as Texas had previously condoned the application of
Witherspoon to the Texas jury selection procedure. 32 The Court
compared the Witherspoon jury with the Adams jury and, while
aware of the more limited role performed by the latter, 3a never-
theless noted the important similarity of judgment and discretion
reposed in both types of juries when deliberating on punish-
ment. 1 4 The Court recognized that punishment phase juror discre-
tion was subject to the influence of the juror's beliefs about capital
punishment. But if this influence did not cause a juror to exceed
his "guided jury discretion," the juror's private beliefs did not pre-
sent grounds for exclusion from the jury panel. 36 In order to be
within the permissible range of discretion, a juror must be willing
to recognize that death is an acceptable penalty and answer the
statutory questions without conscious distortion or bias.3 6

With Witherspoon applicability established, the Court consid-
ered the exclusions of the seven jurors and found them im-
proper.137 The State argued that Witherspoon and section 12.31(b)
could coexist as separate grounds for excluding jurors. 's" However,

128. 100 S. Ct. at 2526.
129. Id.
130. Id.
131. Id. at 2527 n.4. The Supreme Court said that the State questioned this as a mat-

ter of "logic." Id. The Court did not elaborate on why the State took this position.
132. Id.
133. The Witherspoon and Adams juries decided guilt or innocence similarly; how-

ever, as to punishment, the Witherspoon jury had broad discretion whereas the Adams
jury's discretion was "guided" by limiting their focus through the use of statutory questions.
See notes 4, 5, 100-02 supra, and accompanying text.

134. 100 S. Ct. at 2526-27.
135. Id. at 2527.
136. Id. at 2526.
137. Id. at 2528-29.
138. Id. at 2527.
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the Court stated that Witherspoon was not a ground for excluding
jurors at all, but was instead a limitation on the state's power to
exclude.139 The State also argued that Witherspoon and section
12.31(b) had different origins and purposes and, therefore, section
12.31(b) could not lead to exclusions forbidden by Witherspoon.14 0

The majority rejected the State's contentions pointing to the fact
that section 12.31(b) focused on a juror's beliefs about capital pun-
ishment and thus fell within the ambit of Witherspoon.1 4 ' Finally,
the State argued that since section 12.31(b) could be used as a de-
fense challenge to jurors who are so in favor of capital punishment
that their beliefs would affect their deliberations, it was neutral in
practice and, therefore, valid.14 2 However, the Court noted that
since defense challenges would be far outnumbered by prosecution
challenges, the statute only created an "appearance of neutrality"
insufficient to remove it from the requirements of Witherspoon.14 8

The touchstone of inquiry into the constitutionality of section
12.31(b) was the word "affected. '1 4' As applied, this served to ex-
clude jurors whose hesitance or inability to take the oath "appar-
ently meant only that the potentially lethal consequences of their
decision would invest their deliberations with greater seriousness
and gravity or would involve them emotionally."14 5 Such exclusions
certainly contravened Witherspoon.1"

Justice Rehnquist dissented,14
7 stating that the evolution of

death penalty law since Witherspoon had eroded the doctrinal un-
derpinnings of Witherspoon to such an extent that its holding

139. Id.
140. Id. at 2528.
141. Id.
142. Id.
143. Id.
144. Id.
145. Id. Three jurors were excluded for this reason. Illustrative of this type of reason

is the following answer given by one of the three jurors during his voir dire examination:
"Well, I think it probably would [affect my deliberations] because afterall [sic], you're talk-
ing about a man's life here. You definitely don't want to take it lightly." Id. at 2528 n.7.
Four other jurors were excluded after being unable to state whether their death penalty
beliefs would affect their deliberations. Id. at 2528.

146. Id. at 2529.
147. Id. (Rehnquist, J., dissenting). Justice Brennan concurred in a separate opinion

reaffirming his belief that the death penalty is unconstitutional as cruel and unusual punish-
ment. Id. (Brennan, J., concurring). Justice Marshall concurred in the judgment but dis-
agreed with what he termed the "Court's assumption that the death penalty could ever be
imposed without violating . . . the Eighth Amendment." Id. (Marshall, J., concurring).
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should no longer be followed. " * Justice Rehnquist's argument
rested upon the premise that Witherspoon was principally based
on the unfettered discretion allowed Illinois juries in deciding
whether to impose the death sentence. " 9 This juror discretion was
of primary importance in the Court's decision to hold the death
penalty unconstitutional in Furman v. Georgia,150 but the post-
Furman Texas death statute withstood constitutional challenge in
Jurek v. Texas'5' because of the more limited discretion it allowed
juries. Therefore, he concluded, the basis of Witherspoon was de-
stroyed and the rule of Witherspoon should not be applied.152

Having arrived at this conclusion, Justice Rehnquist believed the
state could require jurors to answer each statutory question with-
out considering the cumulative effect of their answers to all the
questions.5 5 He attacked the majority's rationale that the Texas
sentencing process was not an exact science by pointing out that
these same limitations applied to the guilt determination pro-
cess.'" Justice Rehnquist concluded by suggesting that the same
standard should be used to determine juror qualification in both
phases of the bifurcated trial, and that the proper standard for ju-
rors was impartiality. 5

Texas, as previously noted, used section 12.31(b) to exclude
prospective jurors without considering whether the exclusions were
in contravention of Witherspoon."" The immediate effect of Ad-
ams changes this practice and comports with the Court's past
treatment of excluding jurors because of their "conscientious
scruples" against the death penalty.15

7 However, the Adams Court

148. Id. at 2530 (Rehnquist, J., dissenting).
149. Id.
150. 408 U.S. 238 (1972).
151. 428 U.S. 262 (1976).
152. 100 S. Ct. at 2530.
153. Id. at 2531.
154. Id.
155. Id.
156. See notes 105-10, 113 supra, and accompanying text.
157. See Mathis v. New Jersey, 403 U.S. 946 (1971) (reversing death sentence for

Witherspoon error due to juror exclusion based on the juror's inability to positively state
whether he could vote for death penalty); Boulden v. Holman, 394 U.S. 478 (1969) (im-
proper to assume a juror would vote against death penalty unless he so stated in an unam-
biguous manner); Witherspoon v. Illinois, 391 U.S. 510 (1968) (unconstitutional to impose
death penalty rendered by a jury culled of jurors who expressed conscientious scruples
against death penalty).
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has further instructed the states on how they can constitutionally
function within the Witherspoon limitation. 158 It is within this
light that Texas must apply its future treatment of juror qualifica-
tions in capital cases.

Because Adams purports to apply Witherspoon, any analysis
of the Adams decision must begin with the Witherspoon decision.
Witherspoon changed the law by making it unconstitutional to dis-
qualify jurors merely because they expressed "conscientious
scruples" against the death penalty.'59 However, in its treatment of
the case, the Court appeared to establish two standards of imparti-
ality for jurors, depending on the particular role being considered.
Clearly, impartiality was the standard applied to the role of deter-
mining guilt or innocence."10 But the standard of impartiality
placed upon jurors in their role as arbiters of punishment required
only that they consider all the statutory punishments authorized,
including death.16

The Adams majority adhered to the impartiality standard for
jurors during guilt phase deliberations."' However, regarding pun-
ishment phase deliberations, the majority did not subscribe to the
same degree of impartiality that the Witherspoon majority had
adopted. The Adams Court noted that the state could require ju-
rors to address the penalty questions with the degree of impartial-
ity necessary to recognize that in certain circumstances death is an
acceptable penalty and to answer the statutory questions without
conscious distortion or bias.' 8

158. See Adams v. Texas, 100 S. Ct. 2521 (1980). The Court stated, "[Tihe State may
bar from jury service those whose beliefs about capital punishment would lead them to ig-
nore the law or violate their oaths." Id. at 2529. The Court also stated that, in order to obey
the law and his oath, a juror must be willing to accept that in certain circumstances death is
an acceptable penalty and answer the statutory penalty question without conscious distor-
tion or bias. Id. at 2526.

159. Witherspoon v. Illinois, 391 U.S. 510, 522 (1968).
160. Id. at 522 n.21.
161. Id.
162. 100 S. Ct. at 2526. The Court stated, "[A] juror would no doubt violate his oath if

he were not impartial on the question of guilt." Id.
163. Id. See note 158 supra. See also id. at 2527 (citing Witherspoon v. Illinois, 391

U.S. 510, 522 n.21 (1968)). The Adams Court stated, "[I]f prospective jurors are barred from
jury service because of their views about capital punishment on 'any broader basis' than
inability to follow the law or abide by their oaths, the death sentence cannot be carried
out." 100 S. Ct. at 2527. Compare this statement with Witherspoon v. Illinois, 391 U.S. 510,
522 n.21 (1968), in which the Court stated:

The most that can be demanded of a venireman in this regard is that he be willing
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Presumably, the Adams majority did not intend to establish
the same degree of impartiality for juror qualification in both
phases of trial. Justice Rehnquist did not believe the Court had
done so,'" and if he was wrong, one would expect the majority to
have so indicated. However, it is difficult to distinguish impartial-
ity from conscious distortion or bias. 168 In fact, the Supreme Court
has stated that bias prevents one from serving as an impartial
juror.' 66

Regardless of whether there is any distinction between impar-
tiality and conscious distortion or bias, the question of what con-
duct on the part of a juror rises to the level of conscious distortion
or bias remains. In Witherspoon, the Court stated that a juror
could be challenged if he made it "unmistakably clear" that he
would not be impartial in considering guilt.17 The Court, in Ad-
ams, did not state that a juror had to make it unmistakably clear
that he would consciously distort or be biased. However, the Ad-
ams Court cited Witherspoon, Boulden, and Lockett in which the
words "unmistakably clear" were used.'68 Further, the Court, in
Adams, stated that an inability on the part of jurors to deny or
confirm any effect that their feelings about the death penalty
might have was not sufficient to show unwillingness or inability to
obey their oaths.16' The punishment phase disqualifying standard
has gone from automatically precommitted to vote against the
death penalty to conscious distortion or bias; however, the chal-
lenging party still has the burden of establishing by "unmistakably
clear" evidence that disqualification exists. Guidance may be ob-

to consider all of the penalties provided by state law, and that he not be irrevoca-
bly committed, before the trial has begun, to vote against the penalty of death

SIf. . . veniremen were excluded on any broader basis than this, the death
sentence cannot be carried out ..

Id.
164. See 100 S. Ct. at 2531 (Rehnquist, J., dissenting).
165. Impartiality, regarding the effect of a juror's beliefs about capital punishment,

means actual impartiality. This means that he or she is without actual partiality since im-
puted partiality may not constitutionally arise merely because one has conscientious
scruples against capital punishment, See Witherspoon v. Illinois, 391 U.S. 510, 522-23 n.21
(1968).

166. United States v. Wood, 299 U.S. 123, 134 (1936). Accord, Dennis v. United States,
339 U.S. 162, 168 (1950).

167. Witherspoon v. Illinois, 391 U.S. 510, 522-23 n.21 (1968).
168. 100 S. Ct. at 2525-26.
169. Id. at 2528-29.
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tained from the Lockett decision in which the "unmistakably
clear" burden was met by jurors who specifically stated that be-
cause of their conscientious scruples they would not take an oath
to well and truly try the case and follow the law.17 0 However, the
"unmistakably clear" burden was not met in Wilson v. Florida,'7 1

in which three jurors were undecided whether their beliefs about
capital punishment would prevent them from being impartial when
deliberating guilt.

III. CONCLUSION

In Adams v. Texas,'7
2 a Texas law requiring veniremen to take

an oath that the mandatory penalty of death or imprisonment for
life would not affect their deliberations on any issue of fact was
found to contravene the sixth and fourteenth amendments. 17 The
Court held that the doctrine of Witherspoon v. Illinois7 4 applied
to the Texas bifurcated capital punishment procedure.'7 Further,
the Court found that the exclusion of seven veniremen by the trial
court was in violation of Witherspoon.'7 In so doing, the Court
stated that Witherspoon was not a ground for disqualifying jurors,
but was a limitation on the state's power to disqualify.177 It also
found that Texas' oath statute7 8 was clearly within the scope of
Witherspoon, and although not facially unconstitutional, the oath
statute was unconstitutional as applied.7 9 The Court recognized
the state's legitimate interest in impaneling jurors who could obey
their oaths and follow the instructions of the trial judge. 80 This
means that the state may require jurors to be willing not only to
recognize that in certain circumstances death is an acceptable pen-
alty, but also to answer the statutory penalty questions without

170. Lockett v. Ohio, 438 U.S. 586, 595-96 (1978).
171. 403 U.S. 947 (1971). See notes 68-73 supra, and accompanying text. See also

Mathis v. New Jersey, 403 U.S. 946 (1971).
172. 100 S. Ct. 2521 (1980).
173. Id. at 2523-24.
174. 391 U.S. 510 (1968).
175. 100 S. Ct. at 2526.
176. Id. at 2528-29.
177. Id. at 2527.
178. TEx. PENAL CODE ANN. § 12.31(b) (Vernon 1974).
179. 100 S. Ct. at 2528.
180. Id. at 2529.
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conscious distortion or bias. 8 '

The Court's new qualification of Witherspoon-that penalty
phase juror disqualification requires less than proof that jurors will
automatically vote against the death penalty-is more logical than
past law. While this is desirable, it will not be a panacea for all the
confusion in this area of the law. Questions of whether a particular
juror's responses amount to a showing of partiality are going to
have to be worked out on a case-by-case basis. Trial courts must
insure that a juror's partiality is clearly shown in order to safe-
guard the accused's constitutional rights. But although confusion
remains, this decision has brought another area of death penalty
law-capital jury qualification-in line with the Court's recent
treatment of capital punishment.

Frank A. Posey

181. Id. at 2526.
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