
THE CONTINUING USE OF THE
CHOATENESS DOCTRINE IN

DETERMINING THE PRIORITY OF
FEDERAL TAX LIENS

As is typical of the studies of the current status of any legal
concept, an appreciation of the present status of the choateness
doctrine requires familiarity with the concept's history. This back-
ground material is provided under the following headings: the de-
velopment of the federal tax lien statutes prior to 1966, the choate-
ness doctrine, and the Tax Lien Act of 1966. The continued
application of the choateness doctrine will then be discussed, fol-
lowed by an analysis and comment.

I. THE DEVELOPMENT OF THE FEDERAL TAX LIEN STATUTES
PRIOR TO 1966

The first statute authorizing federal tax liens was quite simple,
providing:

[I]f any person, bank, association, company, or corporation liable
to pay any tax, shall neglect or refuse to pay the same after de-
mand, the amount shall be a lien in favor of the United States
from the time it was due until paid, with the interest, penalties,
and costs that may accrue in addition thereto, upon all property
and rights to property belonging to such person, bank, associa-
tion, company, or corporation; and the collector, after demand,
may levy, or warrant may authorize a deputy collector to levy,
upon all property and rights to property belonging to such per-
son, bank, association, company, or corporation, or on which the
said lien exists, for the payment of the sum due as aforesaid with
interest and penalty for non-payment, and also such further sum
as shall be sufficient for the fees, costs, and expenses of such
levy.'

Though this provision remains central to federal tax lien law, it
proved insufficient to resolve issues related to these liens. The

1. Act of July 13, 1866, ch. 184, § 28, 14 Stat. 107 (current version at I.R.C. § 6321).
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greatest problem proved to be the relative priority of the United
States and third parties having interests in the taxpayers' prop-
erty. The Supreme Court was first called upon to interpret this
aspect of the tax lien statute in United States v. Snyder.2 In Sny-
der, the United States asserted a right to satisfy its tax lien out of
the taxpayer's real estate which had been sold more than a year
before.3 The United States interest in the property was not re-
corded at the time of the sale, and the circuit court dismissed the
purchaser from the suit.' The Supreme Court reversed, stating
that the federal tax lien was not subject to state recording laws and
that the lien was therefore enforceable.5

Congress, dissatisfied with the result reached in Snyder,
amended the federal tax lien law to provide priority for certain in-
terests contesting federal tax liens. A qualification was added so
that tax liens would be invalid against mortgagees, purchasers, or
judgment creditors until notice of the lien had been made a matter
of public record. 7 Pledges were later added to this class of pro-
tected interests.8 Reminiscent of the chain of events following Sny-
der, another change in the priority rules followed the decision of
United States v. Rosenfield. In Rosenfield, the United States
foreclosed a tax lien on shares of stock after the stock had been
acquired by a broker. The shares had been purchased after the
filing of a federal tax lien but without notice of that claim. Subse-
quent to Rosenfield, the tax law was amended to subordinate the
United States interest in securities if the contesting interests were
acquired without actual knowledge of the existence of a federal
lien.10 A similar priority was later granted to purchasers of motor
vehicles when ownership was taken without knowledge of the exis-

2. 149 U.S. 210 (1893).
3. Id. at 210-11.
4. Id. at 211.
S. Id. at 214-15.
6. For an outline of American Bar Association lobbying efforts made after the Snyder

decision, see Kennedy, The Relative Priority of the Federal Government: The Pernicious
Career of the Inchoate and General Lien, 63 YALE L.J. 905, 921 n.98 (1954).

7. Act of Mar. 4, 1913, Pub. L. No. 62-451, 37 Stat. 1016 (current version at I.R.C. §
6323(a)).

8. Int. Rev. Code of 1939, Pub. L. No. 76-155, § 401, 53 Stat. 882 (now I.R.C. §
6323(a)).

9. 26 F. Supp. 433 (E.D. Mich. 1938).
10. Int. Rev. Code of 1939, Pub. L. No. 76-155, § 401, 53 Stat. 882 (now I.R.C. §

6323(b)(1)).
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tence of a competing federal tax lien.11

These were the only modifications in the statutory priority
scheme of federal tax liens until the passage of the Tax Lien Act of
1966. Changes of equal significance, however, were made by judi-
cial interpretation through the adoption of the choateness
doctrine.

II. THE CHOATENESS DOCTRINE

Choateness is a concept developed by the Supreme Court
whereby interests competing with federal liens are required to
achieve a federally-determined level of perfection before they will
be recognized. The choateness rule can be traced to County of
Spokane v. United States,"' a case dealing with conflicting claims
of the United States and two Washington counties in the assets of
an insolvent corporation. The case was resolved under section 3466
of the Revised Statutes which provided: "Whenever any person in-
debted to the United States is insolvent ... the debts due the
United States shall be first satisfied. ... Despite the unforgiv-
ing language of the statute, it had previously been interpreted to
subordinate the United States interests to prior liens. 14 Spokane
changed the Court's approach to questions of lien priority under
section 3466 by basing federal priority not on the absence of preex-
isting liens as had been done previously, but on the imperfection of
the lien that could have been filed."' This alternate emphasis,
which could easily have gone unnoticed, became the basis of a new
supremacy in federal liens.

The pivotal decision in this transformation was New York v.
Maclay.1 I In Maclay, the State of New York claimed first priority
for its lien for franchise taxes due from an insolvent corporation.
New York law provided that franchise taxes became liens on the
taxpayer's property.7 The United States based its claim on section

11. Act of Feb. 26, 1964, Pub. L. No. 88-272, § 236, 88 Stat. 127 (current version at
I.R.C. § 6323(b)(2)).

12. 279 U.S. 80 (1929).
13. Act of Mar. 3, 1797, ch. 20, § 5, 1 Stat. 515 (current version at 31 U.S.C. § 191

(1976)).
14. See Kennedy, supra note 6, at 908-11.
15. 279 U.S. at 94-95.
16. 288 U.S. 290 (1933).
17. Id. at 292. The New York statute did not specify a time of attachment for their

franchise liens. See North River Coal & Wharf Co. v. McWilliams Bros., 59 F.2d 979, 979-80

19811
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3466. The Supreme Court stated that, although the state had a lien
"in a sense, 18 it was not sufficiently "perfected or specific" 19 to
defeat the federal interest. The Court implied that a necessary ele-
ment of perfection was an exact determination of the amount of
the lien, reasoning that without this knowledge a lien could not be
enforced. 0 More importantly, the Court implied that a liquidation
of the state's interest before the occurrence of insolvency would
not have subordinated the United States interest in the property. 1

The Court clarified the meaning of its perfection requirement in
Illinois ex rel. Gordon v. Campbell,"' stating that a competing lien
could not defeat a section 3466 interest unless the identity of the
lienor, the amount of the lien, and the property subject to the lien
were all definite prior to the occurrence of insolvency.28 Specificity
in these three aspects became the accepted federal test for perfec-
tion and, through repeated description of contesting liens as being
"choate" or "inchoate," became known as the choateness test."

Having developed in cases construing section 3466, the con-
cept of choateness was introduced into the sphere of federal tax
liens in the case of United States v. Security Trust & Savings
Bank."1 In Security Trust, a creditor attached the property of his
debtor as a preliminary step to bringing suit on an unsecured note.
Under state law, such an attachment placed a lien on all of the
debtor's property. The United States filed a tax lien before the
creditor obtained judgment. The Supreme Court adopted a rule
developed in section 3466 cases' that although a state's determina-
tion that liens competing with federal interests are unperfected
will be accepted as nearly conclusive, a determination that the

(2d Cir. 1932), affd sub nom. New York v. Maclay, 288 U.S. 290 (1933).
18. 288 U.S. at 292.
19. Id.
20. Id. at 293.
21. Id.
22. 329 U.S. 362 (1946).
23. Id. at 375. In United States v. Waddill, Holland & Flinn, Inc., 323 U.S. 353 (1945),

the Court had laid the foundation for a federal test of lien perfection by ruling that, al-
though the existence or nonexistence of a lien was determined by state law, the priority of
interests competing with federal liens was a federal question. Id. at 356.

24. See United States v. Security Trust & Sav. Bank, 340 U.S. 47, 50 (1950); Illinois ex
rel. Gordon v. Campbell, 329 U.S. 362, 371 (1946); United States v. Waddill, Holland &
Flinn, Inc., 323 U.S. 353, 359 (1945).

25. 340 U.S. 47 (1950).
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liens are perfected will not bind federal courts.2' The Supreme
Court of California had previously stated that an attaching credi-
tor obtained only a potential or contingent lien."7 The Supreme
Court therefore adopted this opinion.28 The Court noted that an
attachment lien in no way assures an eventual judgment in a credi-
tor's favor and concluded that the creditor's lien was inchoate.2"
The Court further stated that the creditor's ultimate victory did
not alter the contingency of his lien at the time of the tax lien's
attachment.80 The Court analogized tax liens to section 3466 inter-
ests and stated that, if the United States interest in collecting
taxes is to be protected, federal standards regarding lien perfection
would have to be provided. 1

This goal was realized in United States v. City of New Brit-
ain,82 which adopted the three-point test of choateness established
in Campbell.8 New Britain involved the relative priority of federal
and municipal tax liens. In evaluating the Connecticut court's find-
ing for the municipality, the Court examined whether the identity
of the lienor, the property subject to the lien, and the amounts of
the liens were established at the time of the attachment of the fed-
eral tax lien. Because the lien was specific in these respects, the
Court concluded that the liens were choate." The municipal liens
were therefore allowed to compete with the federal tax liens on the
basis of the first in time being the first in right.3' The Connecticut
high court had also ruled that because the federal tax liens were
subordinate to the municipal liens they were also inferior to those
interests having still lower priority under state law." The Supreme
Court rejected this view, implying that competing liens could de-
feat federal interests only if they had attached and become choate
prior to the federal liens.8 7

26. Id. at 49-50.
27. Puissegur v. Yarbrough, 29 Cal. 2d 409, 412, 175 P.2d 830, 831 (1946).
28. 340 U.S. at 50.
29. Id.
30. Id.
31. Id. at 51.
32. 347 U.S. 81 (1954).
33. Illinois ex rel. Gordon v. Campbell, 329 U.S. 362, 371 (1946).
34. 347 U.S. at 84.
35. Id. at 87.
36. Brown v. General Laundry Serv., 139 Conn. 363, 373, 94 A.2d 10, 15 (1952), va-

cated sub nom. United States v. City of New Britain, 347 U.S. 81 (1954).
37. 347 U.S. at 88.

1981]



TEXAS TECH LAW REVIEW

United States v. Scovil" signaled a decline of the three-point
test adopted in New Britain.9 In Scovil a landlord had taken a
statutory lien after a federal assessment of taxes due. Since his in-
terest was not a mortgage, pledge, purchase, or judgment, the fed-
eral tax lien attached at the time of this assessment and was there-
fore superior. 0 The Court did not stop with this finding, however,
but went on to state that, because tenants subject to the liens had
the option of releasing their property by posting bond, the lien was
imperfect.41 In making this finding, the Court effectively aban-
doned the three-point standard of New Britain and conditioned
choateness on the absence of contingencies of any kind. This ex-
pansive approach soon divided the Court.

The divergence began with United States v. Colotta,42 a case
dealing with the rights of a mechanic's lienor. State law provided
that every building was subject to liens for debts due for labor and
materials provided in their improvement. These statutory liens at-
tached upon the making of a contract for improvements.4 a The
statutory mechanic's lien arose in Colotta prior to the attachment
of a federal tax lien. The Supreme Court of Mississippi found the
mechanic's lien choate and superior to the tax lien since the
amount of the lien, the identity of the lienor, and the property
subject to the lien were all definite. The United States Supreme
Court reversed in a per curiam decision. 4

1 Justice Douglas dis-
sented to this judgment without opinion.

United States v. White Bear Brewing Co.46 presented an in-
tensification of the problem implicit in Colotta. In White Bear, a
mechanic's lienor had performed his contract, recorded a lien, and
instituted enforcement proceedings before the attachment of a fed-

38. 348 U.S. 218 (1955).
39. 347 U.S. at 84.
40. As demonstrated in United States v. City of New Britain, 347 U.S. 81 (1954), the

choateness test is merely a prerequisite for private interests competing with federal tax liens
on the basis of "first in time, first in right." Id. at 87. When the private interest arose after
the attachment of the federal lien, no discussion of choateness was necessary for resolution
of the case.

41. 348 U.S. at 220.
42. 350 U.S. 808 (1955) (per curiam).
43. United States v. Colotta, 224 Miss. 33, -, 79 So. 2d 474, 475, rev'd per curiam,

350 U.S. 808 (1955).
44. Id. at -, 79 So. 2d at 475-77.
45. 350 U.S. at 808.
46. 350 U.S. 1010 (1956) (per curiam).
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eral tax lien. 7 The Supreme Court reversed the Seventh Circuit's
finding for the mechanic's lienor in another per curiam opinion.
Justice Douglas again filed a dissenting opinion in which Justice
Harlan joined. The dissent stated that under the New Britain
standard the mechanic's lien was perfected and choate before the
attachment of the federal tax lien, and concluded that the majority
seemed to consider tax liens superior to every interest short of
judgments.'8

The choateness rule was again strengthened in United States
v. Ball Construction Co.,49 another per curiam reversal. Ball was
important because it extended the choateness doctrine to an en-
tirely new class of interests. All the previous decisions dealt with
interests competing with federal tax liens as of the time of the tax
assessment.50 Ball for the first time applied the choateness test to
interests that were allowed to compete with federal tax liens as of
the date of the tax lien's filing.5 1 Ball involved the interest of a
surety in an assignment of sums to come due under a contract.
This assignment was taken as security for the surety's guarantee-
ing a subcontractor's performance and was made before the filing
of the federal tax lien. The Court stated simply that this interest
was inchoate and imperfect and therefore gained no support from
the filing requirement.5 2 Four Justices dissented from this opin-
ion. 8 They reasoned that the interest was a mortgage and was pro-
tected by the United States failure to file prior to perfection of the
surety's interest. The dissenters argued that Congress had ex-
pressly subordinated federal tax liens to interests protected by the

47. United States v. White Bear Brewing Co., 227 F.2d 359, 361 (7th Cir. 1955), rev'd
per curiam, 350 U.S. 1010 (1956).

48. 350 U.S. at 1010-11 (Douglas, J., dissenting).
49. 355 U.S. 587 (1958) (per curiam).
50. In 1879, the time of the attachment of federal tax liens was changed from the time

the tax was due to the time the assessment list was received by the collector. Act of Mar. 1,
1879, ch. 125, § 3, 20 Stat. 331 (current version at I.R.C. § 6322). The Tax Lien Act of 1966
changed the time of attachment to the time of assessment. See I.R.C. § 6322.

51. See, e.g., United States v. White Bear Brewing Co., 350 U.S. 1010 (1956) (per
curiam) (mechanic's lien); United States v. Colotta, 350 U.S. 808 (1955) (per curiam)
(mechanic's lien); United States v. Scovil, 348 U.S. 218 (1955) (statutory lien); United States
v. City of New Britain, 347 U.S. 81 (1954) (per curiam) (statutory lien); United States v.
Security Trust & Say. Bank, 340 U.S. 47 (1950) (attachment lien).

52. 355 U.S. at 587.
53. The dissent was written by Justice Whittaker and joined by Justices Douglas, Bur-

ton, and Harlan.
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filing requirement. For these reasons, they concluded that finding
this interest inchoate and inferior was erroneous."

The Court delivered its last per curiam opinion on the subject
in Crest Finance Co. v. United States.55 In Crest, a finance com-
pany had made loans secured by accounts receivable to the tax-
payer before federal taxes were assessed or liens filed." Relying on
Ball, the circuit court found these interests inchoate. The Supreme
Court, agreeing with the Solicitor General's concession that the
liens were choate, vacated and remanded the case.. No reason was
given for distinguishing the determinations of choateness in Ball
and Crest." The last important case dealing with choateness in the
realm of tax liens was United States v. Pioneer American Insur-
ance Co." The issue in Pioneer was the legality of an award of
attorneys' fees granted in a mortgage foreclosure proceeding.60 An
agreement to pay attorneys' fees in the event of foreclosure had
been included in the mortgage contract. The United States argued
that although the mortgage was superior to a subsequent tax lien,
the mortgagee's interest in attorneys' fees was inchoate because its
amount was indeterminate at the time of the tax lien's filing. The
Court agreed and disallowed the award. 1

The progression of cases beginning with Security Trust and
ending with Pioneer made major changes in the law of federal lien
priority. The Court effectively established that statutory liens had

54. 355 U.S. at 593-94.
55. 368 U.S. 347 (1961) (per curiam).
56. United States v. Crest Fin. Co., 291 F.2d 1, 2 (7th Cir.), remanded per curiam, 368

U.S. 347 (1961).
57. 368 U.S. at 347.
58. Crest may be partially reconciled by references made to Ball in United States v.

Pioneer Am. Ins. Co., 374 U.S. 84 (1963). In Pioneer, the Court stated, "Ball therefore re-
jects as inchoate an assignee's or mortgagee's lien to secure future indebtedness of the tax-
payer-debtor." Id. at 91. It might be argued that the key to the lien's inchoateness in Ball
was that the lien was contingent on the debtor's default, a future indebtedness to the surety.
This analysis, however, is clearly unsatisfactory. First, it is based on pure speculation. Sec-
ond, this explanation would add yet another level of contingency to a determination of an
interest's choateness.

59. 374 U.S. 84 (1963). United States v. Vermont, 377 U.S. 351 (1964), had little effect
on the status of the choateness doctrine. In United States v. Kimbell Foods, Inc., 440 U.S.
715 (1979), the Court rejected the applicability of the choateness test in determining the
priority of liens taken on federal Small Business Administration and Farmers Home Admin-
istration loans. Id. at 739-40.

60. 374 U.S. at 86-87.
61. Id. at 92.

966 [Vol. 12:959
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to be reduced to judgment before they would defeat federal liens.
The status of mortgagees was thrown into a state of confusion, and
agreements to pay costs were severed from valid liens. These devel-
opments met with universal and unrelenting criticism," including
a ten-year campaign for statutory reform waged by the American
Bar Association. Congress eventually responded with the Tax
Lien Act of 1966."

III. THE TAX LIEN ACT OF 1966

The Tax Lien Act of 1966 changed existing lien priorities in
several respects. First, it increased the number of interests allowed
to compete with federal tax liens as of the date of -the tax liens'
filing as opposed to the date of their assessment. Specifically,
mechanic's liens were added to this group of interests65 and the
terms "mortgagee" and "pledgee" were replaced by the general
phrase, "holder of a security interest. '6 Following their denomina-
tion in the Internal Revenue Code, these interests will hereinafter
be referred to as section 6323(a) interests. Mechanic's liens were
defined by the Act as liens on real property existing under local
law for labor or materials furnished for the improvement of the
property.6 7 The term "security interest" was defined as "any inter-
est in property acquired by contract for the purpose of securing
payment or performance of an obligation or indemnifying against
loss or liability."6 These terms were further limited through provi-
sions stating the circumstances in which the interests would be rec-
ognized. Mechanic's liens were allowed recognition from the earli-
est date they became valid under local law as against purchasers
without actual notice, so long as that time was not before labor was

62. See, eg., Mitchell, The Choateness Doctrine-Both Unconscionable and Uncon-
stitutional, 38 CONN. B.J. 252 (1963); Wasserman & Landis, The Local Federal Tax Lien
Merry-Go-Round-An Analysis and a Proposal, 63 CoM. L.J. 63, 66 (1958).

63. For a summary of the history of A.B.A. pressure for tax lien reform, see Plumb,
Proposed Federal Tax Lien Legislation, 35 PA. B.A.Q. 370, 371-73 (1964). For a synopsis of
these proposals, see id. at 373-77; Plumb, Federal Tax Liens: Proposed Revision of the Law,
45 A.B.A.J. 351 (1959).

64. The delays and reversals involved with the passage of this legislation are outlined
in Plumb, What Ever Happened to the A.B.A. Federal Tax Lien Legislation?, 18 Bus. LAw.
1103, 1103-04 (1963).

65. I.R.C. § 6323(a).
66. Id.
67. Id. § 6323(h)(2).
68. See id. § 6323(h)(1).
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actually furnished.6 9 Security interests were held to be in existence
if the property in which the interest was taken was in existence
and was protected under local law against a subsequent judgment
lien, but only to the extent the holder of the interest had parted
with money or money's worth.70

Second, the act enlarged the group of interests which were al-
lowed unconditional superiority over federal tax liens. These inter-
ests, later incorporated in section 6323(b) of the Internal Revenue
Code, were of four general types: casual transactions, transactions
in which the party had increased the value of the taxpayer's prop-
erty, certain kinds of loans, and certain municipal tax liens. The
first category included purchases at retail in the ordinary course of
business, if made without an intent to avoid a federal lien,7' and
purchases of tangible personal property for less than $250, if made
without knowledge of either the existence of a tax lien or the fact
that the sale was one of a series.72 In the second category were
possessory security interests recognized under local law securing
the repair or improvement of tangible personal property,73 liens for
repair of residential property amounting to less than $1,000, 7

" and
attorneys' liens recognized under local law on judgments or settle-
ments the attorneys helped obtain.73 In the third category, inter-
ests acquired from loans secured by savings accounts and accompa-
nied by the retention of passbooks were allowed superiority
provided the loans were made without knowledge of the existence
of a tax lien.7 Finally, superiority was allowed for interests arising
from loans on life insurance, endowment, or annuity contracts pro-
vided such loans were contracted for before the lendor had knowl-
edge of the existence of a competing tax lien. 77

Third, the Act provided for the superiority of certain interests
arising after the filing of a federal tax lien. This section of the Act
was codified in section 6323(c) of the Internal Revenue Code. The
time of the filing of the federal tax lien and the forty-five day pe-

69. Id. § 6323(h)(2).
70. Id. § 6323(h)(1).
71. Id. § 6323(b)(3).
72. Id. § 6323(b)(4).
73. Id. § 6323(b)(5).
74. Id. § 6323(b)(7).
75. Id. § 6323(b)(8).
76. Id. § 6323(b)(10).
77. Id. § 6323(b)(9).
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riod thereafter were significant in calculating some of these inter-
ests. As a threshold test, any interest granted priority after the
filing of a federal tax lien had to arise from the terms of a written
agreement entered into before the filing, and the interest had to be
protected under local law as against a judgment lien arising at that
time. 7

8 If these standards were met, claims on property held by the
taxpayer at the time of the filing were permitted to include
amounts disbursed within the earlier of forty-five days after the
filing or the time the secured party gained knowledge of the
filing.7' For agreements to purchase or make loans secured by com-
mercial paper, accounts receivable, mortgages on realty, or inven-
tory, the property securing the agreement was allowed to include
items acquired before the forty-sixth day after the date of the
filing.80 Subject to the threshold test, two other types of interests
were allowed priority after the filing of a federal tax lien. The first
of these types included liens taken to secure the financing of im-
provements to real property or the raising of agricultural prod-
ucts.81 The property available to satisfy these items was limited to
the property and improvements for the financing of improvements
on real property, to the proceeds for contracts for the improvement
of real property, and to the products existing at the time of the tax
lien's filing for farm products.8 2 The second type of interest in-
cluded liens arising from agreements to make disbursements en-
forceable by third parties. 88 The property available to satisfy these
liens was limited to the property owned by the taxpayer at the
time of the filing of the tax lien and property directly traceable to
the disbursements."' The amounts of these claims was not re-
stricted by the time the disbursements were made.8'

Although the passage of the Tax Lien Act was prompted by
the development of the choateness doctrine,5 6 the Act made no

78. Id. § 6323(c)(1).
79. Id. § 6323(d).
80. Id. § 6323(c)(2)(B).
81. Id. § 6323(c)(3).
82. Id.
83. Id. § 6323(c)(4).
84. Id. § 6323(c)(4)(B).
85. Id. § 6323(c)(3)-(4). Although implicit in these priority changes, the Tax Lien Act

also explicitly overruled the result obtained in United States v. Pioneer Am. Ins. Co., 384
U.S. 84 (1963). Under the Act, the priority status of contesting liens was extended to related
agreements for the payments of interest, costs, and attorneys' fees. I.R.C. § 6323(e).

86. See Proposed Amendments to the Internal Revenue Code: Hearings on H.R.
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clear reference to the choateness rule. This omission put the status
of the choateness doctrine into question. A narrower application of
the choateness doctrine was necessitated by the structure of the
Act's new priority rules, however. Choateness is a requirement that
interests competing with federal tax liens achieve a certain level of
specificity prior to the filing of the federal tax lien if they are to be
granted priority.8 7 Choateness therefore could not logically apply
to interests granted priority despite the fact that they arose after a
tax lien's filing, or to interests in which priority was determined
without reference to the filing date. Thus the expansion of section
6323(b) and the creation of section 6323(c) interests necessarily de-
creased the scope of the choateness rule. The priority of the re-
maining interests governed by the Act was determined by the time
of their attachment and was consistent with the continued applica-
tion of the choateness test. The definition of the term "security
interest," however, included the statement that a security interest
is in existence when the property securing it is in existence." This
provision seemed to create its own test for the perfection of an
interest competing with a federal tax lien and arguably preempted
the choateness requirement as to those interests. " The statute did
not affect the applicability of the choateness rule to any other
interests. Since new law is presumed to leave existing law un-
changed,90 the presumption arose that the balance of the choate-
ness rule was to remain in force.

The combination of several provisions in the Act's legislative
history clarified Congress' intent regarding the choateness rule. In
discussing section 6323(a), which covers interests protected by
filing, the House report stated:

Under decisions of the Supreme Court a mortgagee, pledgee, or
judgment creditor is protected at the time notice of the tax lien is
filed if the identity of the lienor, the property subject to the lien,

11256 & H.R. 11290 Before the House Comm. on Ways and Means, 89th Cong., 2d Sess. 64
(1966).

87. See note 40 supra.
88. I.R.C. § 6323(h)(1). For a thorough examination of the implications of § 6323(h)(1)

apart from the choateness context, see Coogan, The Effect of the Federal Tax Lien Act of
1966 Upon Security Interests Created Under the Uniform Commercial Code, 81 HARv. L.
REv. 1369 (1968).

89. See Creedon, Assignments for Security and Federal Tax Liens, 37 FORDHAM L.
REV. 535, 568 (1969).

90. 82 C.J.S. Statutes § 362, at 794 (1953).
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and the amount of the lien are all established at such time. Ex-
cept as otherwise provided, subsection (a) of new section 6323 re-
tains this basic rule of Federal law.' 1

This provision created some confusion as to what Congress "other-
wise provided."92 This need not have occurred since Congress set
out unambiguous exceptions to the stated presumption in favor of
choateness. The first of these exceptions is found in the House
Committee report which provided: "The holder of a security inter-
est has priority over a Federal tax lien if, at the time notice of the
tax lien is filed, the security interest exists within the meaning of
section 6323(h)(1)."'9 Through this statement, the House clearly
indicated its intent to eliminate the choateness test as to contrac-
tual interests. 4 This interpretation is supported by other language
in the legislative history. Both of the committee reports from the
House and Senate, enumerating the ways the Tax Lien Act im-
proved the status of private secured creditors, stated that

various types of secured creditor interests already having, or
given, priority status over tax liens are specifically defined, and it
is provided that where those interests qualify under the defini-
tions they are to be accorded this priority status whether or not
they are in all other respects definite and complete at the time
notice of the tax lien is filed.'5

The location of this comment within the reports indicates that it
was intended to refer to subsequent definitions of the terms "se-
curity interest," "mechanic's lienor," and "purchaser."" This read-
ing is affirmed by other statements appearing in both reports.

91. H.R. REP. No. 1884, 89th Cong., 2d Sess. 35 (1966) (citations omitted).
92. See Creedon, supra note 89, at 567; Note, 52 MYNN. L. REv. 198, 211 (1967).
93. See note 91 supra.
94. The term "security interest" implies a contractual interest in the context of fed-

eral tax liens. See I.R.C. § 6323(h)(1). The unequivocal statement that an interest has prior-
ity over a federal tax lien seems sufficient to remove doubt as to the applicability of secon-
dary, controversial tests.

95. H.R. REP. No. 1884, 89th Cong., 2d Seas. 2; S. Rp. No. 1708, 89th Cong., 2d Seass.
2, reprinted in [19661 U.S. CODE CONG. & AD. NEws 3722, 3723.

96. These reports included lists of the changes made by the Act which improved the
status of private parties ordered as the sections appeared in the Code. The section quoted in
text was placed between a discussion of § 6323(a) and § 6323(b). This placement clearly
implies that the language referred to terms contained in § 6323(a). Contra, Note, supra note
92, at 210.
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The definition of the term "purchaser" makes clear that a pur-
chaser who has not taken title to, of fully paid for, property is
protected. The substitution of "holder of a security interest" for
"mortgagee" and "pledgee" replaces the latter terms with a more
general term used in the Uniform Commercial Code. More impor-
tant, however, it is intended that, under the bill, the various types
of interests defined in this provision are to have a priority over a
nonfiled Federal tax lien if they come within the definitions of
these terms . . . whether or not in all other regards they are defi-
nite and complete at the time notice of the tax lien is filed. 7

Read together, these statements, that choateness is presumed to be
retained with respect of section 6323(a) interests and that the in-
terests for which definitions were provided in the statute were to
be free from the additional test of completeness, require the con-
clusion that Congress intended that only judgment liens were to
remain subject to the choateness rule.8 Interests required to com-
pete with federal tax liens as of the time of the tax lien's assess-
ment were not affected by the Tax Lien Act and therefore contin-
ued to be governed by the decisions establishing the choateness
doctrine.99

IV. THE STATUS OF THE CHOATENESS RULE SINCE THE PASSAGE
OF THE TAX LIEN ACT OF 1966.

Most of the decisions raising the choateness question decided
since the passage of the Act have been consistent with the Act's
restriction of the choateness test.100 A considerable number of

97. H.R. REP. No. 1884, 89th Cong., 2d Sess. 3-4; S. REP. No. 1708, 89th Cong., 2d
Sess. 3-4, reprinted in [1966] U.S. CODE CONG. & AD. N.ws 3722, 3724-25.

98. Commentators on the Tax Lien Act generally failed to explore the precise effect of
the Act on the choateness rule. See, e.g., Coogan, supra note 88, at 1381; Creedon, supra
note 89, at 567-68. The sole author examining the Act's legislative history failed to recognize
that interests defined within the Act were exempted from the rebuttable presumption made
in favor of retention of the choateness rule. See Note, supra note 92, at 210.

99. See Plumb, Federal Liens and Priorities-Agenda for the Next Decade, 77 YALE
L.J. 228, 232 n.32 (1967); Note, supra note 92, at 220-21.

100. Cases deciding the relative priority of a federal tax lien and a preexisting lien
relate to the choateness doctrine. This is true irrespective of whether choateness is raised in
the opinion, since this fact connotes a rejection of the choateness test. Arranged by circuits,
the following cases deal with the choateness test. First Circuit. United States v. Jenison, 484
F. Supp. 747, 755 (D.R.I. 1980) (choateness test applied to judgment liens); United States v.
Kamieniecki, 261 F. Supp. 683, 690 (D.N.H. 1966) (attorney's lien tested by choateness).
Second Circuit. Hartford Provision Co. v. United States, 579 F.2d 7, 10 (2d Cir. 1978) (cho-
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cases, however, continued to require choateness as a prerequisite
for the full perfection of a contractual security interest. The best
known was Texas Oil & Gas Corp. v. United States.10 1 In Texas

ateness applied to judgment lien); PPG Indus., Inc. v. Hartford Fire Ins. Co., 531 F.2d 58
(2d Cir. 1976) (no mention of choateness in test of contractual interest); In re Thriftway
Auto Rental Corp., 457 F.2d 409, 413 (2d Cir. 1976) (choateness applied to municipal tax
lien); United States v. Fleming, 474 F. Supp. 904, 906 (S.D.N.Y. 1979) (state and municipal
tax liens tested by choateness); United States v. Hage, 417 F. Supp. 74, 76-77 (N.D.N.Y.
1976) (statutory lien tested by choateness); Penetryn Int'l, Inc. v. United States, 391 F.
Supp. 729, 732-33 (D.N.J. 1975) (advancements made after 45-day § 6323(c)(2) cutoff tested
by choateness). Third Circuit. United States v. Fidelity Philadelphia Trust Co., 459 F.2d
771, 776-77 (3d Cir. 1972) (attorney's lien subjected to choateness test); United States v.
Waite, Inc., 480 F. Supp. 1235, 1238 (W.D. Pa. 1979) (judgment lien tested by choateness);
United States v. Cotier, 403 F. Supp. 397, 405 (D.N.J. 1975) (conflict with purchase money
security interest resolved with no mention of choateness). Fourth Circuit. Pine Builders,
Inc. v. United States, 413 F. Supp. 77, 80 n.1 (E.D. Va. 1976) (questioned vitality of choate-
ness doctrine); United States v. Peoples Bank, 375 F. Supp. 342 (E.D. Va. 1974) (no mention
of choateness in examining contractual security interest). Fifth Circuit. Paskow v. Calvert
Fire Ins. Co., 579 F.2d 949, 952 (5th Cir. 1978) (tests contractual security interest by I.R.C.
§ 6323(h)(1)); City of Dallas v. United States, 369 F.2d 645, 646 (5th Cir. 1966) (municipal
tax lien tested for choateness); Major Elec. Supplies, Inc. v. J.W. Pettit Co., 427 F. Supp.
752, 755 (M.D. Fla. 1977) (an assignment of a contractual interest-I.R.C. § 6323(h)(1)
found to supplant choateness); First Nat'l Bank v. Hill, 412 F. Supp. 422, 424 (N.D. Ga.
1976) (illegally acquired property; dicta affirms choateness test); B.F. Goodrich Co. v. Simco,
Inc., 406 F. Supp. 200 (M.D. Ga. 1976) (choateness test not used in deciding contractual
security interest); Alabama Exch. Bank v. United States, 400 F. Supp. 92 (M.D. Ala. 1975)
(contractual interest adjudicated without choateness); Merideth v. United States, 327 F.
Supp. 429, 435 (N.D. Miss. 1970) (judgment lien tested by choateness); United States v.
Cohen, 271 F. Supp. 709, 716-17 (S.D. Fla. 1967) (judgment lien tested by choateness). Sixth
Circuit. Brooks v. United States, 271 F. Supp. 671, 673 (E.D. Ky. 1967) (attorney's lien
tested for choateness). Seventh Circuit. Asher v. United States, 570 F.2d 682, 683 (7th Cir.
1978) (judgment lien, choateness affirmed in dicta); Avco Delta Corp. Canada v. United
States, 484 F.2d 692, 697 (7th Cir. 1973) (money claimed by third party beneficiaries, cho-
ateness affirmed in dicta). Eighth Circuit. Dugan v. Missouri Neon & Plastic Advertising
Co., 472 F.2d 944, 951 (8th Cir. 1973) (judgment liens tested for choateness); United States
v. First Nat'l Bank & Trust Co., 386 F.2d 646, 647-48 (8th Cir. 1967) (competing tax lien
tested for choateness); In re Roberts, 358 F. Supp. 392 (W.D.S.D. 1973) (mortgage-no
mention of choateness); United States v. Erlandson, 311 F. Supp. 399, 400 (D. Minn. 1969)
(garnishment tested for choateness); United States v. Olgeirson, 284 F. Supp. 655, 657
(D.N.D. 1968) (state tax lien found inchoate). Ninth Circuit. Manalis Fin. Co. v. United
States, 611 F.2d 1270 (9th Cir. 1980) (security in accounts-choateness not mentioned);
Crocker Nat'l Bank v. Trical Mfg. Co., 523 F.2d 1037, 1039 (9th Cir. 1975) (attachment held
inchoate); United States v. Valley Nat'l Bank, 524 F.2d 199 (9th Cir. 1975) (assignments of
commissions, choateness not raised); Bank of Cal. Nat'l Ass'n v. United States, 520 F.2d
302, 304 (9th Cir. 1975) (judgment found choate); C.I.T. Corp. v. United States, 344 F.
Supp. 1272 (N.D. Cal. 1972) (choateness not raised in examination of competing tax liens).
Tenth Circuit. United States v. Hunt, 513 F.2d 129, 135 (10th Cir. 1975) (judgment found
choate); Superior Business Assistance Corp. v. United States, 461 F.2d 1036 (10th Cir. 1972)
(choateness not raised in examination of judgment lien).

101. 466 F.2d 1040 (5th Cir. 1972).



TEXAS TECH LAW REVIEW

Oil & Gas, the Fifth Circuit tested assignments of accounts receiv-
able against the choateness standard. This use of the choateness
doctrine received substantial criticism by commentators.10 2 The
Fifth Circuit subsequently reversed its position in Aetna Insur-
ance Co. v. Texas Thermal Industries, Inc.,0 3 stating that choate-
ness had been supplanted by the provisions of section 6323 of the
Tax Lien Act.

The critics of Texas Oil & Gas failed to recognize that the
case was only one of a number of decisions that preserved choate-
ness as a requirement for the perfection of a contractual security
agreement. 04 The Seventh Circuit has consistently taken this posi-
tion. Avco Delta Corp. Canada v. United States0 5 was the first of
two such decisions. Avco decided the priority of a chattel mort-
gage taken in construction equipment before the filing of a tax
lien. The situation was complicated by the fact that the property
was not owned by the purported mortgagor, but by its parent cor-
poration. The court found the true owner was estopped from deny-
ing the validity of the mortgage because of its complicity in con-
cealing the equipment's ownership. As against the United States,
the mortgage was tested by the three-point standard of choate-
ness. 1'" The court supported its use of the choateness test by cita-
tions to United States v. Pioneer American Insurance Co.n"' and
United States v. City of New Britain,05 both of which were de-
cided before the passage of the Tax Lien Act of 1966. The Seventh
Circuit again used the choateness test against a contractual secur-

102. Note, 86 HARv. L. REv. 1570 (1973); Note, 27 Sw. L.J. 723 (1973).
103. 591 F.2d 1035 (5th Cir. 1979).
104. The most recent commentary on the subject asserts that the Tax Lien Act of

1966 repealed the choateness test. Newton & Stanford, Federal Lien Priority: The Corral-
ling of That Phantom "Choateness," 44 Tax. B.J. 273, 275 (1981). This view is undercut by
the Act's legislative history, the test's continued use, and the Supreme Court's latest state-
ment on the choateness rule. In United States v. Kinibell Foods, 440 U.S. 715 (1979), the
Court contrasted the needs of the Small Business Administration and the Farmers Home
Administration with the Internal Revenue Service stating, "The importance of securing ade-
quate revenues to discharge national obligations justifies the extraordinary priority accorded
federal tax liens through the choateness and first in time doctrines." Id. at 734. This state-
ment demonstrates a recognition of the choateness test as a factor in determining the prior-
ity of federal tax liens.

105. 459 F.2d 436 (7th Cir. 1972).
106. Id. at 439.
107. 374 U.S. 84 (1963).
108. 347 U.S. 81 (1954).
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ity interest in Sgro v. United States."9 In Sgro, a security interest
had been taken in the accounts receivable of a close corporation to
secure the balance due from its sale by the sole shareholder. The
interest was perfected prior to the assessment of a federal tax lien.
Referring to the federal priority status, the court found that sec-
tion 6323(a) interests were subject to the choateness rule."' Sec-
tion 6323(c) was characterized as a narrow exception to the choate-
ness rule designed to keep the burden of searching the filing
records within manageable limits."' The court found that the se-
curity interest taken in the accounts receivable was inchoate be-
cause the accounts had not become due by the time the tax lien
was filed and therefore were not identifiable property."2 The court
also ruled that the transaction did not come within section 6323(c)
because it was not made in the ordinary course of business and was
not an agreement to make loans. The court drew authority for its
use of the choateness test from the Pioneer and Texas Oil & Gas
cases and a treatise on tax liens by a recognized authority."18 As
previously mentioned, Pioneer was decided before the passage of
the Tax Lien Act of 1966. The Texas Oil & Gas case had been
undercut by the Fifth Circuit's decision in Aetna, which reversed
the Fifth Circuit's view of the viability of the choateness rule." 4

Numerous district courts have also affirmed the choateness
doctrine in cases involving the resolution of the priority of consen-
sual security interests. Aside from their use of the choateness test
and their reliance on pre-1966 case law,"0 these cases do not fall

109. 609 F.2d 1259 (7th Cir. 1979).
110. Id. at 1261.
111. See id.
112. See id. at 1263.
113. Id. at 1260-61.
114. Aetna was decided on March 21, 1979. Sgro was decided on December 3, 1979.

The treatise cited by the Sgro court provided no support. The pages referred to did no more
than acknowledge the existence of the choateness rule, and, in fact, raised the question of its
viability since the passage of the 1966 Tax Lien Act. See W. PLUMB, FEDERAL TAX LIENS 150
(3d ed. 1972). In another section of this treatise, Mr. Plumb found that the sole concern of a
holder of a prior perfected security interest toward federal tax liens was in making disburse-
ments after he learned of the debtor's tax delinquency. Id. at 85-87.

115. See MDC Leasing Corp. v. New York Property Ins. Underwriting Ass'n, 450 F.
Supp. 179, 181 (S.D.N.Y. 1978); Corrigan v. United States Fire Ins. Co., 427 F. Supp. 940,
942 (S.D.N.Y. 1977); Kraus & Sons, Inc. v. United States, 369 F. Supp. 1089, 1091 (N.D.
Ind. 1974); United States v. Pennsylvania Dept. of Highways, 349 F. Supp. 1370, 1392 (E.D.
Pa. 1972); L.B. Smith, Inc. v. Foley, 341 F. Supp. 810, 814 (W.D.N.Y. 1972); United States v.
Truss Tite, Inc., 285 F. Supp. 88, 91 (S.D. Tex. 1968).

1981] 975



TEXAS TECH LAW REVIEW

into any discernible pattern. Standard Lumber Co. v. Chamber
Frames, Inc.'16 dealt with a taxpayer's assignment of a particular
account as a security for a debt. The United States made subse-
quent assessments for taxes due. Addressing the priority of these
interests, the court stated simply, "A lien for federal taxes . . .is
entitled priority over all other liens against the subject property
which has not attached to the property and become choate prior to
the time when the federal lien was perfected. ' 117 Since filing was
not required under state law, the court concluded that the assign-
ment was choate from the time it was given and was superior to
the federal tax lien.118 Kraus & Sons, Inc. v. United States"9 in-
volved claims of the United States and the holder of a purchase
money security interest which had been filed after the assessment
of federal taxes but before the liens had been filed. The court
stated that

[a] State created lien will be deemed first in time so as to defeat a
later arising federal lien only when it is perfected in a federal
sense that there is nothing more which remains to be done to
have a "choate" lien; when the identity of the lienor, the property
subject to the lien and the amount of the lien are established. 110

The court further implied that section 6323(a) interests were also
subject to the choateness test applied at the time the federal tax
lien was filed."9' The court concluded that the private party's lien
was inferior because it did not qualify as a security interest as de-
fined by section 6323(h). United States v. Truss Tite, Inc. 22 adju-
dicated the relative priority of federal tax liens and a preexisting
security agreement made to secure payments for a lease of real
property. Discussing the law on lien priority, the court repeated
the familiar three-point test of choateness. ' 8 The court stated that
the choateness test is applied to competing interests as of the time
of the tax lien's assessment except in the case of "purchasers, hold-

116. 317 F. Supp. 837 (E.D. Ark. 1970).
117. Id. at 840.
118. Id. at 841.
119. 369 F. Supp. 1089 (N.D. Ind. 1974).
120. Id. at 1091.
121. See id.
122. 285 F. Supp. 88 (S.D. Tex. 1968).
123. Id. at 91.
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ers of a security interest, etc.,"12 which were to be tested as of the
date of the tax lien's filing. 125 The private lienholder's interest ulti-
mately was defeated because he failed to perfect his interest under
state law.

In MDC Leasing Corp. v. New York Property Insurance Un-
derwriting Association212 a taxpayer assigned its rights to the pro-
ceeds from fire insurance to certain of its creditors. After the as-
signments were made, the United States filed tax liens for amounts
in excess of the sum due on the policy. The assignees claimed the
protected status of purchasers under 6323(a). The court found that
interests competing with federal tax liens must be choate prior to
the attachment of a federal tax lien in order to gain superiority.1 2 7

The court concluded that the assignment of fire insurance proceeds
did not become a legal assignment until there was an appropriation
or judgment granting the amount due.12 8 Because the assignment
did not occur until after the attachment of the federal tax liens,
the assignments were subordinated. United States v. Pennsylvania
Department of Highways1 2 9 dealt with a contest between the
United States and a surety for the funds paid a contractor. Prior to
the government's assessment of tax liability, the contractor made
an assignment of the debt owed to its surety in the event of the
contractor's default. The court accepted the applicability of the
choateness doctrine as defined by the usual three-point test.130 Be-
cause the surety became liable and the sums due it under the as-
signment were fixed before the assessment of the tax lien, the
surety's interest was judged choate.8 1 L.B. Smith, Inc. v. Foley 2

determined the priority status of a holder of a conditional sales
contract. The court stated that whether or not this interest was a
mortgage under section 6323(a), perfection under state law and
choateness were prerequisites to its superiority over the competing
federal tax lien.133 Because the vendor failed to meet either of

124. Id.
125. Id.
126. 450 F. Supp. 1979 (S.D.N.Y. 1978).
127. Id. at 181.
128. Id.
129. 349 F. Supp. 1370 (E.D. Pa. 1972).
130. Id. at 1392.
131. Id. at 1393.
132. 341 F. Supp. 810 (W.D.N.Y. 1972).
133. Id. at 814.
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these requirements, the tax lien was granted superiority. Finally,
Corrigan v. United States Fire Insurance Co."" determined that a
perfected contractual security interest in goods was inchoate and,
therefore, could not be transferred to insurance proceeds arising
from the goods' destruction.18 5

In addition to these cases, others have stated that section
6323(a) interests are, as a group, subject to the choateness test.'"
Contractual security interests are included in this group.'

V. ANALYSIS AND COMMENT

The choateness doctrine developed as the result of a combina-
tion of chance, the character of the statutes creating federal claims,
and the natural tension existing between the state and federal in-
terests. There were several fortuitous events involved in the con-
cept's formulation. Choateness originated in an unusual choice of
phrasing in County of Spokane v. United States. 8 New York v.
Maclay's9 facilitated the doctrine's expansion because the interest
in question was a lien given no specific time for attachment.14 0

United States v. Security Trust & Savings Bank1
4

1 was affected to
an unknown extent by California's characterization of attachments
as contingent liens14 2 and, along with Maclay, was decided in ap-
parent ignorance of case law favoring a different approach."14 The
makeup of the relevant statutes provided a foundation on which
the concept could be built. The simplicity of section 3466144 and
the absence of priority rules in the authorization of federal tax

134. 427 F. Supp. 940 (S.D.N.Y. 1977).
135. Id. at 942.
136. Hartford Provision Co. v. United States, 579 F.2d 7, 10-11 (2d Cir. 1978); Asher v.

United States, 570 F.2d 682, 683 (7th Cir. 1978); Dugan v. Missouri Neon & Plastic Adver-
tising Co., 472 F.2d 944, 950 (8th Cir. 1973); United States v. Truco Tile, Inc., 285 F. Supp.
88, 91 (S.D. Tex. 1968); United States v. Cohen, 271 F. Supp. 709, 716 (S.D. Fla. 1967).

137. I.R.C. § 6323(a).
138. 279 U.S. 80, 94-95 (1929). See note 15 supra, and accompanying text.
139. 288 U.S. 290 (1933).
140. Id. at 292. This reading is affirmed by the circuit court's decision in North River

Coal & Wharf Co. v. McWilliams Bros., 59 F.2d 979, 980 (2d Cir. 1932), affd sub nom. New
York v. Maclay, 288 U.S. 290 (1933). The expansiveness of the Maclay opinion is also partly
attributable to its authorship by Justice Cardozo.

141. 340 U.S. 47 (1950).
142. See id. at 50.
143. See Kennedy, supra note 6, at 903, 912-15, 924-25.
144. Act of Mar. 3, 1797, ch. 20, § 5, 1 Stat. 515 (current version at 31 U.S.C. § 191

(1976)).
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liens 145 facilitated the judicial interpretation necessary for the con-
cept's development. The breadth of section 3466 gave the impetus
for the rule's eventual scope. Finally, the states' and federal gov-
ernment's conflicting interests in their debtor's assets provided the
incentive for the rule's creation.

These elements came together in the Maclay decision. Federal
and state law each called for supremacy of their own interests. 14

The Court, fleshing out section 3466, drew on Spokane for its deci-
sion, ignoring or distinguishing other applicable cases. 1 7 Maclay
also foreshadowed the expansive tendencies of the choateness doc-
trine through its strong implication that the perfection necessary
to withstand a federal section 3466 claim was a reduction to
possession.14e

Logic favored the creation of a federal test of perfection to be
administered to interests in competition with federal claims. Sec-
tion 3466 facially authorized the absolute priority of the federal
government in claims from insolvents, 1 4 but equity required recog-
nition of valid competing interests. The creation of a federal stan-
dard to test such competing interests was the natural result of this
tension. The creation of a federal test of perfection was also appro-
priate in the sphere of federal tax liens. As sovereign, the United
States claims for taxes were entitled some protection. If its inter-
ests were to be determined by state law, it would likely be dispos-
sessed by state, municipal, and other authorized liens which were
no more than bare assertions of priority.150 Consideration must
also be given to the fact that the position of the United States is
that of an involuntary creditor. It was, therefore, reasonable for
the Court to create a priority test for use in situations in which the

145. Act of July 13, 1866, ch. 184, § 28, 14 Stat. 107 (current version at I.R.C. § 6323).
146. North River Coal & Wharf Co. v. McWilliams Bros., 59 F.2d 979, 979-80 (2d Cir.

1932), affd sub norm. New York v. Maclay, 288 U.S. 290 (1933); Act of Mar. 3, 1797, ch. 20,
§ 5, 1 Stat. 515 (current version at 31 U.S.C. § 191 (1976)).

147. New York v. Maclay, 288 U.S. 290, 291-92 (1933). See Kennedy, supra note 6, at
908.

148. New York v. Maclay, 288 U.S. 290, 293 (1933).
149. Act of Mar. 3, 1797, ch. 20, § 5, 1 StaL 515 (current version at 31 U.S.C. § 191

(1976)).
150. It is not at all unusual for states and municipalities to create automatic liens on

taxpayers' property. See, e.g., United States v. First Natl Bank & Trust Co., 386 F.2d 646
(8th Cir. 1967); City of Dallas v. United States, 369 F.2d 645 (5th Cir. 1966). In another
case, a state attempted to raise the status of its tax assessments to the level of judgments.
See United States v. City of Los Angeles, 336 F. Supp. 1014 (C.D. Cal. 1972).
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federal tax lien statutes contained no priority rules for the purpose
of insuring superiority over insubstantial interests. The three-point
standard adopted in Illinois ex rel. Gordon v. Campbell51 and
United States v. City of New Britain52 seemed appropriate for
accomplishing these goals. The difficulty arose when the Court first
failed to adhere to its own test and then applied the choateness
concept to interests whose superiority had been provided for in
federal statutes. The subordination of the mechanic's liens of
United States v. Colottal" and United States v. White Bear
Brewing Co.'" was incorrect since, in those cases, the identities of
the lienors, the amounts of the liens, and the property subject to
the liens were all known before the attachment of the federal inter-
est. 5' The application of the choateness test to notice filing inter-
ests was an even greater error. Contrary to the speculation regard-
ing congressional intent which was put forward in United States v.
Pioneer American Insurance Co.,'" the legislative history relating
to the notice filing exceptions clearly shows that Congress intended
the filing of such interests to be sufficient to establish priority.157

In addition to misconstruing the federal statutes, this expansion of
the choateness doctrine also had a detrimental effect on the com-
mercial community. Interests established and perfected long before
the tax delinquency were subjected to a judicial determination of
their choateness, thus undermining the expectation of security in
the debtor's property, which is the essence of a secured transac-
tion. Interests such as property mortgages which met the three-

151. 329 U.S. 362 (1946).
152. 347 U.S. 81 (1954) (per curiam).
153. 350 U.S. 808 (1955) (per curiam).
154. 350 U.S. 1010 (1956) (per curiam).
155. See United States v. White Bear Brewing Co., 226 F.2d 359, 361 (7th Cir. 1955),

rev'd per curiam, 350 U.S. 1010 (1956); United States v. Colotta, 224 Miss. 33, 79 So. 2d 474,
rev'd per curiam, 350 U.S. 808 (1955).

156. 374 U.S. 84 (1963). The Court stated, "Congress intended that if out of the whole
spectrum of state-created liens, certain liens are to enjoy the preferred status granted by
§ 6323, they should at least have attained the degree of perfection required of other liens
and be choate for the purposes of the federal rule." Id. at 89. As Professor Kennedy has
written, this postulation is totally fanciful in that the choateness doctrine had no applica-
tion to tax liens until nearly forty years later. Kennedy, From Spokane County to Vermont:
The Campaign of the Federal Government Against the Inchoate Lien, 50 IOWA L. Rzv. 724,
731 (1965).

157. In discussing the filing provisions, the House Committee stated, "IT]here is no
reason why the Government should not occupy the same position to liens on property as
does the individual." H.R. REP. No. 1018, 62d Cong., 2d Sess. 2 (1912).
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point test were weakened by being tied to that standard's shifting
fortunes, while more modern security devices, such as interests in
inventory, were subordinated by judicial fiat. In addition to its
unfairness, this dilution of contractual rights raised serious fifth
amendment questions whether this was a taking without
compensation.

The Tax Lien Act of 1966 was intended to curtail the expan-
sive application of the choateness rule.158 Nevertheless, the choate-
ness doctrine continues to be applied to consensual security inter-
ests by some courts. This confusion is traceable to the Act's
failure to make direct reference to the choateness rule. Though the
existence of security interests was conditioned on the existence of
the property securing the interest,15' only persons with a substan-
tial familiarity with the choateness rule would be aware of this re-
quirement's implications. Thus, the Act necessitated reference to
its legislative history before its most basic purposes were revealed.
Upon examination of the legislative history, the repealer of choate-
ness as to consensual security interests became clear though still
less than explicit.16 0 Under these circumstances, it is not surprising
that some courts continue to give precedential effect to earlier Su-
preme Court decisions which applied the choateness test to con-
sensual security interests. The assertion that the choateness rule
applies to section 6323(a) interests generally is even more under-
standable. Here, even the legislative history becomes complex. The
inclusion of a rebuttable presumption in favor of the rule's reten-
tion unnecessarily obscured Congress' intent, while the qualifica-
tions to this presumption were scattered through the committees'
reports and complicated by their failure to mention the choateness
rule.1 61

Regardless of its causes, the continued application of the cho-
ateness test to contractual interests is mistaken. In addition to be-
ing contrary to congressional intent, this use introduces new diffi-
culties under the Tax Lien Act. Disbursements secured by
indefinite property, such as accounts receivable, are now allowed
superiority if they are made before the secured party has knowl-

158. See, e.g., Hearings on H.R. 11256 & H.R. 11290, supra note 86, at 64.
159. I.R.C. § 6323(h)(1).
160. See note 94 supra, and accompanying text.
161. H.R. REP. No. 1884, 89th Cong., 2d Sess. 2-4, 35; S. REP. No. 1708, 89th Cong., 2d

Sess. 2-4, reprinted in [1966] U.S. CODE CONG. & AD. Nzws 3722, 3722-25.
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edge of the existence of the tax lien and before forty-five days have
elapsed. 1 ' Should the disbursements occur before the filing of the
tax lien, the use of the choateness doctrine allows the anomaly of
requiring the subordination of earlier advances though later ones
would have been granted superiority. Even more serious is the
reintroduction of the inequity and confusion concomitant with the
application of the choateness rule to contractual security
agreements.

The choateness test plays an appropriate role in protecting the
United States interests from arbitrary claims for lien priority. Its
continued application to consensual security interests, however, is
contrary to congressional intent and disruptive of commercial
practice. This use should be discontinued.

Allan Hoffmann

162. I.R.C. § 6323(c)(2)(A).
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