
THE CORPORATE ATTORNEY-CLIENT
PRIVILEGE: ALTERNATIVES TO THE

CONTROL GROUP TEST

I. INTRODUCTION

The attorney-client privilege, although dating back to the
reign of Elizabeth I,1 has emerged in a new light in the second half
of the twentieth century.' Originally a privilege to be invoked by
the attorney' rather than the client, the common-law doctrine has
evolved into a personal protection for individuals,' and more re-
cently, for corporate clients. 5 Presently, the attorney-client privi-
lege guards communications made between an attorney and his cli-
ent from disclosure.6

The logic for extending the privilege into the corporate con-

1. 8 J. WIGMORE, EVIDENCE § 2290, at 542 (McNaughton rev. ed. 1961).
2. FED. R. EVID. 501.
3. 8 J. WIGMORE, supra note 1, § 2290, at 542. In the Elizabethan era, the privilege was

intended "for the oath and the honor of the attorney rather than for the apprehensions of
his client." Id. at 543. For a thorough discussion of the historical development of the attor-
ney-client privilege, see Note, The Attorney-Client Privilege in the Corporate Setting: A
Suggested Approach, 69 MicH. L. Rav. 360 (1970).

4. Most cases involving the personal attorney-client privilege rely on Wigmore's well-
known test:

(1) Where legal advice of any kind is sought (2) from a professional legal adviser
in his capacity as such, (3) the communications relating to that purpose, (4) made
in confidence (5) by the client, (6) are at his instance permanently protected (7)
from disclosure by himself or by the legal adviser, (8) except the protection be
waived.

8 J. WIGMORE, supra note 1, §§ 2292-2329, at 554-640.
5. Radiant Burners, Inc. v. American Gas Ass'n, 320 F.2d 314 (7th Cir.), cert. denied,

375 U.S. 929 (1963).
6. The attorney-client privilege, as defined in United States v. United Shoe Mach.

Corp., 89 F. Supp. 357 (D. Mass. 1950), may be invoked only if:
(1) the asserted holder of the privilege is or sought to become a client; (2) the
person to whom the communication was made (a) is a member of the bar of a
court, or his subordinate and (b) in connection with this communication is acting
as a lawyer; (3) the communication relates to a fact of which the attorney was
informed (a) by his client (b) without the presence of strangers (c) for the purpose
of securing primarily either (i) an opinion of law or (ii) legal services or (iii) assis-
tance in some legal proceeding, and not (d) for the purpose of committing a crime
or tort; and (4) the privilege has been (a) claimed and (b) not waived by the client.

Id. at 358-59.

459



TEXAS TECH LAW REVIEW [Vol. 12:459

text is reasonably sound. Because its purpose is to encourage full
disclosure to counsel to ensure more effective representation 7 the
privilege should not be denied to a corporation simply because of
its size, wealth, or economic stature.' Despite this reasoning, appli-
cation of the privilege creates some very difficult problems. Size,
structure, and personnel of the corporation are just a few of the
factors that cause traditional use of the doctrine to be less than
adequate." Thus, the question of when the privilege may be in-
voked by a corporate client is not easily answered. Essentially,
however, the use of the privilege turns upon the status of the cor-
porate employee communicating with the attorney, the nature and
substance of the communication, and the method by which the
communication is transmitted. Perhaps a more fundamental ap-
proach is to ask two questions: Who is the corporate client? What
information in the communication is privileged? Courts have
struggled with various tests in an effort to answer these questions,
but thus far no definitive standard has emerged. This comment
will explore the current standard and attempt to answer the two
fundamental questions above.

7. The justification for the privilege was articulated in a comment of the Model Code
of Evidence:

In a society as complicated in structure as ours and governed by laws as complex
and detailed as those imposed upon us, expert legal advice is essential. To the
furnishing of such advice the fullest freedom and honesty of communication of
pertinent facts is a prerequisite. To induce clients to make such communications,
the privilege to prevent their later disclosure is said by courts and commentators
to be a necessity. The social good derived from the proper performance of the
functions of lawyers acting for their clients is believed to outweigh the harm that
may come from the suppression of the evidence in specific cases.

MODEL CODE OF EVIDENCR rule 210, Comment a (1942).

8. Simon, The Attorney-Client Privilege as Applied to Corporations, 65 YALE L.J.
953, 955 (1956). A corporation, like an individual, can sue and be sued. A corporation can
also be punished for criminal activities. Likewise, a corporation requires legal assistance
from time to time.

9. One problem which has been the source of a considerable amount of criticism
against the privilege is that the benefits derived from the privilege are purely speculative.
The costs of the privilege, however, form the basis of a balancing test that weighs the policy
of encouraging full disclosure against the need for discovery. In this balance, the benefits of
the privilege are clearly indirect, while hinderance to truth seeking is readily apparent. See
Radin, The Privilege of Confidential Communication Between Lawyer and Client, 16 CA-
LIF. L. REv. 487 (1928). Radin argued that the privilege is an outmoded protection, largely
benefiting perjurers and serving as an unworthy obstacle to the search for truth.
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II. WHO IS THE CORPORATE CLIENT?

The principal problem in extending the attorney-client privi-
lege to corporations arises in the context of who may speak for the
corporate client. A corporation is an inanimate body and is limited
to communication with its counsel through corporate agents.'0 Ap-
plication of the attorney-client privilege to corporations depends
upon which "agents" of the corporation are deemed to represent
the corporate entity." If a corporation is free to designate anyone
within the corporation as a representative spokesman, however,
such an approach would extend the privilege beyond the bounda-
ries permitted an individual client. Resolution of who may speak
for the corporation cannot be solved by a simple test or formula.12

Any test, nevertheless, must remain consistent with the privilege's
purpose of encouraging full disclosure of relevant information by
the client to the attorney. The federal courts have applied four
rather disparate tests in an attempt to define the scope of the at-
torney-client privilege with regard to corporate entities. The differ-
ences among these standards are a matter of degree rather than
principle.

The prevailing view among the federal courts is the "control
group test." 3 Under this test, communications must be limited to
corporate counsel and the corporation's "control group" to be af-
forded the privilege of nondisclosure. 4 Control group personnel are
generally defined as those persons with authority to control or to
participate substantially in a decision regarding action to be taken
on advice of counsel.'5 The remaining three standards - the sub-
ject matter or Harper & Row test;' a the Diversified test;' 7 and the

10. Block & Barton, Internal Corporate Investigations: Maintaining the Confidenti-
ality of a Corporate Client's Communications with Investigative Counsel, 35 Bus. LAW. 5,
13 (1979).

11. Id.
12. See, e.g., Radiant Burners, Inc. v. American Gas Ass'n, 320 F.2d 314, 322 (7th Cir.

1963). See also Fisher v. United States, 425 U.S. 391 (1976); In re Fischel, 557 F.2d 209 (9th
Cir. 1977).

13. City of Philadelphia v. Westinghouse Elec. Corp., 210 F. Supp. 483 (E.D. Pa.),
mandamus denied sub nom. General Elec. Co. v. Kirkpatrick, 312 F.2d 742 (3d Cir. 1962),
cert. denied, 372 U.S. 943 (1963). The control group test has been expressly adopted by the
Third, Sixth, and Tenth Circuit Courts of Appeals. It has also been given effect by federal
district courts in the Second, Fourth, and Ninth Circuits.

14. Id.
15. Id. at 485.
16. Harper & Row Publishers, Inc. v. Decker, 423 F.2d 487 (7th Cir. 1970), alf'd by an
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Ampicillin test' - may be termed more practical standards be-
cause they concentrate primarily on the nature and importance of
the legal problem.

A. The Control Group Test

The control group theory was first articulated in City of Phila-
delphia v. Westinghouse Electric Corp.19 In Westinghouse, Judge
Kirkpatrick stated that under the control group test, a communi-
cation would be held privileged

if the employee making the communication, of whatever rank he
may be, is in a position to control or even to take a substantial
part in a decision about any action which the corporation may
take upon the advice of the attorney, or if he is an authorized
member of a body or group which has that authority, then, in
effect, he is (or personifies) the corporation when he makes his
disclosure to the lawyer . . ..

This standard restricts the privilege to individuals within the hier-
archy of a corporation.

The Tenth Circuit adopted this test in Natta v. Hogan,21 a
patent suit. At issue before the court was a motion for discovery to
permit the introduction of letters from the company's attorney to a
corporate executive.22 The court protected the letters from discov-
ery, holding that the written communications were properly be-
tween the attorney and a member of the corporation's control
group personnel.' 3

Most recently, the Sixth Circuit adopted the control group
test in the context of an Internal Revenue Service summons for
corporate documents.24 In United States v. Upjohn Co., 25 the com-

equally divided court, 400 U.S. 348 (1971).
17. Diversified Indus., Inc. v. Meredith, 572 F.2d 596 (8th Cir. 1977).
18. In re Ampicillin Antitrust Litigation, 81 F.R.D. 377 (D.D.C. 1978).
19. 210 F. Supp. 483 (E.D. Pa.), mandamus denied sub nom. General Elec. Co. v.

Kirkpatrick, 312 F.2d 742 (3d Cir. 1962), cert. denied, 372 U.S. 943 (1963).
20. Id. at 485.
21. 392 F.2d 686 (10th Cir. 1968).
22. Id. at 692-93.
23. Id. at 693. The court followed Westinghouse in ruling that the appropriate test is

whether the corporate communicant has the authority to control, or substantially partici-
pate in, a decision regarding action to be taken on the advice of a lawyer, or is an authorized
member of a group that has such power. Id. at 692.

24. United States v. Upjohn Co., 600 F.2d 1223 (6th Cir. 1979), rev'd, 101 S. Ct. 677
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pany used in-house attorneys as well as outside counsel to conduct
an investigation of corporate employees regarding payments alleg-
edly made to officials in foreign countries where Upjohn did busi-
ness.26 The controversy facing the court, however, was whether the
privilege could be invoked to prevent the Internal Revenue Service
from gaining access to the investigation report to assess Upjohn's
potential tax liability for the illegal payments. The Sixth Circuit
extended the privilege only to the corporate employees responsible
for Upjohn's actions and concluded: "It is only the senior manage-
ment, guiding and integrating the several operations, which can be
said to possess an identity analogous to the corporation as a
whole."'2 7 On this basis the court denied the privilege for all com-
munications to Upjohn's corporate attorneys made by employees
other than upper-echelon management personnel. 28 The Sixth Cir-
cuit's acceptance of the control group test in Upjohn is indicative
of the test's popularity among courts and scholars. Many consider
the test the best standard for determining which communications
may be protected in the attorney-corporate client context.,

Supporters of the test assert that it properly narrows the
scope of the privilege by limiting a corporation's liability to ob-
struct discovery of relevant evidence.' 0 Advocates for the standard
also argue that a more liberal test would create a "zone of silence"
by permitting subordinate employees to communicate directly with
corporate counsel without management being informed of the na-

(1981).
25. 600 F.2d 1223 (6th Cir. 1979), rev'd, 101 S. Ct. 677 (1981). As this issue went to

press the Supreme Court reversed the Sixth Circuit's opinion in Upjohn. For a discussion of
the Supreme Court's opinion, see the Addendum that follows this Comment.

26. Id. at 1225.
27. Id. at 1226. See also In re Grand Jury Investigation, 599 F.2d 1224 (3d Cir. 1979);

Jarvis, Inc. v. American Tel. & Tel. Co., 84 F.R.D. 286 (D. Colo. 1979); Burlington Indus. v.
Exxon Corp., 65 F.R.D. 26 (D. Md. 1974); Garrison v. General Motors Corp., 213 F. Supp.
515 (S.D. Cal. 1963). For a more thorough discussion of Upjohn, see Note, The Privileged
Few: United States v. Upjohn-What Is the Scope of the Attorney-Client Privilege for a
Corporation?, 25 S.D.L. REv. 415 (1980).

28. 600 F.2d at 1227. The court refused to permit all of the communications to be
cloaked with the privilege for the simple reason that they were not made by a member of
the control group and were not regarded as communications by the "client." The items not
protected included interviews between noncontrol group personnel and the attorney. Id. at
1225.

29. See, e.g., Note, Attorney - Client Privilege for Corporate Clients: The Control
Group Test, 84 HARv. L. Rlv. 424 (1970).

30. United States v. Goldfarb, 328 F.2d 280, 282 (6th Cir. 1964).
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ture of the communication. If corporate executives are not in-
formed of internal activities until the information is relayed to
them through the attorney, management is precluded from effec-
tively operating the corporate business. The control group test en-
courages employees to inform management before consulting the
attorney because only those communications that have been
cleared through management will be privileged.

The control group approach, however, is not without its crit-
ics. Many attack the standard as too rigid and inflexible.3 2 Amid
the infinite contexts in which an attorney renders advice, the attor-
ney-client privilege cannot be properly applied if it is subject to an
objective standard, such as the control group test." In response to
the argument that the control group test encourages uninhibited
communication from the corporation to the attorney, it can be ar-
gued that this goal would be better achieved by holding privileged
all communications of a legal nature between any corporate em-
ployee and counsel." The control group test is in reality a limita-
tion on the permissible sources of communication. An attorney
rendering advice to a firm should be permitted to assemble rele-
vant facts, upon which his advice will be based, from all accessible
sources without fear of forfeiting the privilege.'

B. The Subject Matter Test

In 1970 the Seventh Circuit, in Harper & Row Publishers, Inc.
v. Decker,'6 responded to the criticism of the control group test by
expanding the privilege to include anyone who provides informa-
tion to the attorney, even though he might not be a decisionmaker

31. See Simon, supra note 8, at 963-64.
32. See Note, supra note 29, at 428-29.
33. See Kobak, The Uneven Application of the Attorney-Client Privilege to Corpora-

tions in the Federal Courts, 6 GA. L. REv. 339, 368 (1972). The real reason for its wide
acceptance, however, is that subsequent tests have failed to provide the necessary guidelines
to improve the ease of applicability of the control group test. See, e.g., Case Comment,
Alternative Test Declared for Attachment of Attorney-Client Privilege to the Corporate
Client, 1979 WASH. U.L.Q. 265, 273 (1979).

34. Of course, the privilege protects only those communications with an attorney when
the entity is in need of legal advice. No privilege attaches when communications between
corporate client and counsel involve only nonlegal discussions. See United States v. United
Shoe Mach. Corp., 89 F. Supp. 357, 358 (D. Mass. 1950).

35. See generally Burnham, The Attorney-Client Privilege in the Corporate Arena,
24 Bus. LAW. 901 (1969).

36. 423 F.2d 487 (7th Cir. 1970).
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in the corporate structure.-7 In rejecting the narrow control group
approach, the court concluded

that an employee of a corporation, though not a member of its
control group, is sufficiently identified with the corporation so
that his communication to the corporation's attorney is privileged
where the employee makes the communication at the direction of
his superiors in the corporation and where the subject matter
upon which the attorney's advice is sought by the corporation and
dealt with in the communication is the performance by the em-
ployee of the duties of his employment."

In essence, the Seventh Circuit conceived a more practical ap-
proach to the attorney-client privilege than the control group test
offered.

The Harper & Row court, rather than focusing on who spoke
with the attorney, placed emphasis on the context or "subject mat-
ter" of the communication between corporate client and counsel."9
Finding the control group test inadequate, the court set forth a
three-pronged standard. First, a communication between a corpo-
rate employee and the corporation's attorney is privileged where
the employee, though not a member of the corporate control group,
is sufficiently associated with the corporation. Second, the commu-
nication must be made at the direction of the employee's superior.
Third, a communication by an employee must be within the scope
of his employment duties and relate to advice sought by the corpo-
ration from its attorney.0 On appeal, the Supreme Court affirmed

37. Id. at 491.
38. Id. at 491-92.
39. Id. In Harper & Row, outside counsel conducted an investigation of the corporate

defendant pending an antitrust suit. The attorney interviewed employees and prepared a
report. The content of the investigation, however, would not have been protected under the
control group test. Id. at 490-91. The Harper & Row subject matter test has had limited
application by other courts. See, e.g., Sylgab Steel & Wire Corp. v. Imoco-Gateway Corp., 62
F.R.D. 454 (N.D. Ill. 1974); Hasso v. Retail Credit Co., 58 F.R.D. 425 (E.D. Pa. 1973).

40. 423 F.2d at 491-92. The court, however, declined to express an opinion about com-
munications by corporate personnel who merely observe events fortuitously, without per-
sonal involvement in the activity, which may become the subject of a lawsuit. Id. at 491.
The "fortuitous" exception to the privilege follows dictum in the Supreme Court's opinion
in Hickman v. Taylor, 329 U.S. 495 (1947). The Hickman opinion addressed the attorney
work product doctrine, which is not to be confused with the attorney-client privilege. In
addressing the attorney-client privilege, however, the Hickman Court stated:

It is unnecessary here to delineate the content and scope of that privilege as rec-
ognized in the federal courts. For present purposes, it suffices to note that the
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Harper & Row, but did so without opinion." Consequently, the
Supreme Court did nothing to resolve the conflict over the scope of
the attorney-corporate client privilege, leaving the federal courts
free to accept either the control group test or the Harper & Row
subject matter test, or alternatively, to devise another standard for
the privilege.

Despite its practicality, the subject matter test has been at-
tacked on three grounds. First, opponents argue that its broad pro-
tection of all corporate personnel has the potential of creating a
barrier to discoverable information through a "zone of silence."4

Second, critics fear that the privilege does nothing to encourage
full disclosure to counsel and that it is impossible to ascertain the
precise benefits of the attorney-client privilege.48 Finally, commu-
nications between counsel and lower level employees are often the
result of internal investigations and may contain significant
amounts of nonlegal data. If a court determines that the nonlegal
reasons for consulting with a corporate attorney were such that the
communication would have taken place regardless of the privilege,
the privilege cannot be upheld as an incentive for the
consultation."

C. The Diversified Test

In Diversified Industries, Inc. v. Meredith,4 5 the Eighth Cir-
cuit attempted to strike a balance between the control group and

protective cloak of this privilege does not extend to information which an attorney
secures from a witness while acting for his client in anticipation of litigation. Nor
does this privilege concern the memoranda, briefs, communications and other
writings prepared by counsel for his own use in prosecuting his client's case; and it
is equally unrelated to writings which reflect an attorney's mental impressions,
conclusions, opinions or legal theories.

Id. at 508.
41. Decker v. Harper & Row Publishers, Inc., 400 U.S. 348 (1971), affg by an equally

divided court 423 F.2d 487 (7th Cir. 1970).
42. See text accompanying note 31 supra. In view of the broadened scope of discovery

under the Federal Rules of Civil Procedure, this argument has particular support. See FED.

R. Civ. P. 26.
43. See Note, supra note 29, at 428.
44. See, e.g., City of Philadelphia v. Westinghouse Elec. Corp., 210 F. Supp. 483 (E.D.

Pa.), mandamus denied sub nom. General Elec. Co. v. Kirkpatrick, 312 F.2d 742 (3d Cir.
1962), cert. denied, 372 U.S. 943 (1963).

45. 572 F.2d 596 (8th Cir. 1977), modified on rehearing en banc, 572 F.2d 606 (8th Cir.
1978).
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subject matter tests.46 The court rejected the control group test,
reasoning that it failed to consider the realities of corporate affairs
by restricting the privilege to top level management.4" The court
also refused to adopt the subject matter test because its protection
was overly broad. 8 Instead, the court modified the Harper & Row
subject matter standard, holding that the attorney-client privilege
will apply to any employee's communications with the attorney if:

(1) [T]he communication was made for the purpose of securing
legal advice; (2) the employee making the communication did so
at the direction of his corporate superior; (3) the superior made
the request so that the corporation could secure legal advice; (4)
the subject matter of the communication is within the scope of
the employee's corporate duties; and (5) the communication is
not disseminated beyond those persons who, because of the cor-
porate structure, need to know its contents.4

9

Applying this modified standard to the communications in is-
sue, the court adopted Dean Wigmore's generalized test for deter-
mining when a communication is made for the purpose of securing
legal advice.50

[T]he most that can be said by way of generalization is that a
matter committed to a professional legal adviser is prima facie so

46. See id. at 609.
47. Id. at 608-09.
48. Id. at 609.
49. Id. See 2 J. WINSTEIN & M. BERGER, WEINSTEIN'S EVIDENCE 1 503(b)[04], at 41-55

(1980). The court added that a corporation asserting the privilege has the burden of proving
that the communication in issue comports with the court's five-point test. The Eighth Cir-
cuit supported its standard stating:

[Tihis modified Harper & Row test will better protect the purpose underlying the
attorney-client privilege. Under this test, the mere receipt of routine reports by
the corporation's counsel will not make the communication privileged, either be-
cause the communication will have been made available to those who do not need
to know or because the communication was not made for the purpose of securing
legal advice. Moreover, application of the attorney-client privilege will do little to
further encourage this type of communication since they will continue to be made
for independent business reasons. By confining the subject matter of the commu-
nication to an employee's corporate duties, we remove from the scope of the privi-
lege any communication in which the employee functions merely as a fortuitous
witness. These are also communications that ordinarily would be made in any
event.

572 F.2d at 609 (footnote omitted).
50. 572 F.2d at 610.
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committed for the sake of the legal advice which may be more or
less desirable for some aspect of the matter, and is therefore
within the privilege unless it clearly appears to be lacking in as-
pects requiring legal advice.5 1

On this basis, the court determined that the communications were
of a uniquely legal nature and were given to the corporation's at-
torney to secure legal advice.5 2 Having satisfied the first considera-
tion, the court dispensed with a discussion of the remaining re-
quirements of its test, and summarily held that the documents
should be protected from discovery.

The standard articulated in Diversified balances a corporate
entity's need to withhold information from discovery against the
need of the opposing party to secure such information." It also
presents a more practical standard than the control group test be-
cause its focus is not on the status of the corporate communicator,
but rather on the nature and manner of the communication. Yet,
the Diversified test is not as broad as the Harper & Row subject
matter test, which protects communications of a legal nature from
all levels of corporate personnel. The Diversified test has been
commended as promoting judicial administration because it ad-
dresses the realities of corporate management. 5 It is unrealistic to
conceive of a successful investigation being undertaken by corpo-
rate counsel when the only personnel that can speak for the entity
are corporate executives. Moreover, an exhaustive investigation
should include discussion and interviews with every employee in-
volved in the event or transaction in question. If a practical stan-
dard such as the Diversified test is not applied, corporate counsel
may be deterred from conducting a thorough investigation if the

51. Id. (quoting 8 J. WIGMORE, supra note 1, § 2296, at 567) (emphasis in original).
The court also declined the test because the test attempted to equate corporate clients with
individual clients. 572 F.2d at 608-09.

52. 572 F.2d at 610.
53. Id. at 610-11. The documents included a memorandum and a report prepared by

the attorneys for Diversified, as well as corporate minutes which referred to the memoran-
dum and report. The court chose to apply the privilege liberally and shielded most of the
documents from discovery. Id.

54. See Recent Developments, Conflicting Standards for Applying the Corporate At-
torney-Client Privilege, 33 VAND. L. REv. 999, 1008 (1980).

55. See generally Miller, The Corporate Attorney-Client Privilege and the Work
Product Doctrine: Protection from Compelled Disclosure in Criminal Investigation of a
Corporation, 12 U.S.F.L. REv. 569 (1978).
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fruits of the search will not be privileged."
The major criticism directed at the Diversified test has been

the same as that directed at the Harper & Row subject matter test.
Namely, that the court failed to define fully the scope of the privi-
lege, 7 and as a result, the test is too difficult to apply. 8

D. The Ampicillin Test

In 1978 the Harper & Row test was further modified in In re
Ampicillin Antitrust Litigation," which attempted a "common
sense" approach to the attorney-corporate client privilege.60 Under
the Ampicillin standard, communications had to meet the follow-
ing four requirements to fall within the attorney-client privilege:

(1) The particular employee or representative of the corporation
must have made a communication of information which was rea-
sonably believed to be necessary to the decision-making process
concerning a problem on which legal advice was sought; (2) the
communication must have been made for the purpose of securing
legal advice; (3) the subject matter of the communication to or
from an employee must have been related to the performance by
the employee of the duties of his employment; and (4) the com-
munication must have been a confidential one .... 61

Although very similar to the Diversified standard, the Ampicillin
test imposes greater limitations because it requires a close relation-

56. 572 F.2d at 597.
57. See Case Comment, supra note 33, at 278-79.
58. Several courts have applied the Diversified test, although not with consistency.

See, e.g., SEC v. Dresser Indus., 453 F. Supp. 573 (D.D.C. 1978) (court refused to apply
every factor of the Diversified test once it determined that the corporation failed to prove
the communication in issue had been made for the purpose of securing legal advice); SEC v.
Canadian Javelin Ltd., 451 F. Supp. 594 (D.D.C. 1978) (court refused to apply the Diversi-
fied test on the grounds that the employee was not an agent of the corporation when the
communication was made).

59. 81 F.R.D. 377 (D.D.C. 1978).
60. The Ampicillin case involved the consolidation of several antitrust actions. The

plaintiffs sought discovery of over 250 documents in the possession of the defendants. De-
fendants refused to produce the documents, asserting the attorney-client privilege. A Spe-
cial Master was appointed to advise the court on each of the documents in issue. The master
recommended that the court adopt the Harper & Row subject matter test in considering
whether the privilege should be afforded each of the documents. Id. at 380-84.

61. Id. at 385 (emphasis in original). In adopting this standard, the court rejected both
the control group and the Harper & Row subject matter tests as inadequate in light of the
purposes of the attorney-client privilege and the realities of corporate management.
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ship between the communication and the legal decision, rather
than merely permitting the privilege to stand on a superior's re-
quest to an employee that he communicate with the attorney.62

The court correctly reasoned that because a corporate attorney's
legal analysis may require him to communicate with a large num-
ber of employees during an investigation, a more pragmatic test
must be invoked.

Ampicillin facilitates such investigations because it does not
preclude a corporate employee having personal knowledge of rele-
vant facts from discussing the legal matter with the corporate at-
torney. Conversely, the test is not so broad that it permits all cor-
porate personnel, simply because of personal awareness of
information, to communicate with the corporate attorney. 3 Clearly
the standard is not strict or unwaivering, because the standard's
focus is on the communication and its context. Consequently, the
standard must be applied on a case-by-case basis. Still, Ampicillin
promises to be the standard most likely to achieve the purposes of
the attorney-client privilege when a corporate client is involved.

III. WHAT COMMUNICATIONS ARE PRIVILEGED?

As seen in the previous discussion, it is very difficult to estab-
lish which employees may speak for a corporation because of the
conflicting standards presently being applied. Once the corporate
client is identified, however, the attorney-client relationship fo-
cuses on the status of the attorney involved and the nature and
circumstances of the communications. Two elements are necessary
for counsel to qualify as an attorney within the meaning of the
attorney-client privilege. First, the attorney must be employed in
his legal capacity." Second, all communications between the attor-
ney and the corporation must be treated confidentially. 65 The first
element is generally satisfied when the attorney is engaged in ap-
plying rules of law to facts known exclusively to the corporation

62. Id.
63. A single test to define the scope of the attorney-client privilege is long overdue.

Practitioners in the federal courts should not be subjected to the varying standards that
presently exist among the circuits. The forthcoming decision in the Upjohn case, presently
before the Supreme Court, should resolve this problem.

64. Zenith Radio Corp. v. RCA, 121 F. Supp. 792, 794 (D. Del. 1954).
65. IBM v. Sperry Rand Corp., 44 F.R.D. 10, 12 (D. Del. 1968).
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and himself.0I He is not considered employed as an attorney if the
matters with which he is concerned are merely technical in na-
ture. 7 "In-house" lawyers, therefore, when serving as legal advi-
sors, are deemed counsel for the purposes of the privilege.68 In this
capacity, no distinction is made between in-house counsel and
outside counsel.69 Moreover, confidential correspondence between
two law firms or between two outside counsel representing the
same client is entitled to the same protection from disclosure as
communications between co-counsel.70 Further, in-house counsel
may serve as the only attorneys for the corporation and still retain
the attorney-client relationship.71

Once the proper attorney-client relationship has been estab-
lished, the issue becomes one of determining the scope of the privi-
lege. The nature and circumstances of the communication are criti-
cal factors in defining the scope of the privilege because only
certain types of information may be privileged. There are primarily
five situations where the circumstances of the communication help
define the scope: (1) express requests for confidential legal assis-
tance; (2) implied requests for legal assistance; (3) intracorporate
communications; (4) communications containing nonlegal data;
and (5) communications relating to internal investigations-par-
ticularly with regard to SEC disclosure requirements.

A. Express Requests for Confidential Legal Assistance

In the context of express requests for legal advice, courts have
been faced with varying types of communications exchanged be-

66. Zenith Radio Corp. v. RCA, 121 F. Supp. 792, 794 (D. Del. 1954).
67. The term "technical" includes nonlegal data, such as information that is of a sci-

entific or engineering nature.
68. Velsicol Chem. Corp. v. Parsons, 561 F.2d 671, 674-75 (7th Cir. 1977); Dura Corp.

v. Milwaukee Hydraulic Prods. Inc., 37 F.R.D. 470, 472 (E.D. Wis. 1965).
69. Velsicol Chem. Corp. v. Parsons, 561 F.2d 671, 674-75 (7th Cir. 1977). In-house

counsel have also been characterized as agents of the client corporation, with full authority
to waive the attorney-client privilege.

70. See Stix Prods. Inc. v. United Merchants & Mfrs., Inc., 47 F.R.D. 334, 339
(S.D.N.Y. 1969).

71. See Georgia-Pacific Plywood Co. v. United States Plywood Corp., 18 F.R.D. 463,
464 (S.D.N.Y. 1956). In situations in which in-house counsel is classified as a patent attor-
ney, or in which in-house counsel is performing patent work, courts will generally rule that
the attorney-client privilege cannot be invoked because patent applications are available to
the public. See, e.g., American Cyanamid Co. v. Hercules Powder Co., 211 F. Supp. 85, 90
(D. Del. 1962); Zenith Radio Corp. v. RCA, 121 F. Supp. 792, 794 (D. Del. 1954).
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tween counsel and client in which the client purported to be seek-
ing legal aid. The mere fact that corporate documents have been
given to an attorney does not necessarily invoke the privilege, how-
ever. Likewise, simply because an attorney renders advice to his
client does not necessarily cloak such communications with the
privilege.72

This last view was adopted in an antitrust action in United
States v. IBM.7s The Government sought discovery of communica-
tions between IBM and its attorneys relating to company matters
such as sales manuals, administrative forms, and newsletters.7 4 The
district court ruled that the documents were not entitled to protec-
tion because they were not of a legal nature. Moreover, once such
information had been disseminated to corporate personnel, the
privilege terminated because legal advice, whether sought or re-
ceived, had to remain confidential. 7 If advice is sought and re-
ceived, it cannot be viewed by personnel who do not have a need
for it. 7" It must remain confidential within the group of employees
utilizing the advice. This is true even when the advice is of a
purely legal nature.

B. Implied Requests for Legal Advice

Although it is mandatory that communications between attor-
ney and client be of a legal nature in order to be privileged, it is
not always necessary that such legal assistance be expressly re-
quested by the client . For instance, in Jack Winter, Inc. v. Kora-
tron Co., 78 a portion of the documents in question included com-

72. See United States v. Bartone, 400 F.2d 459 (6th Cir. 1968), cert. denied, 393 U.S.
1027 (1969).

73. 66 F.R.D. 206 (S.D.N.Y. 1974).
74. Id. at 210.
75. Id. at 210-13. See also Natta v. Hogan, 392 F.2d 686, 693 (10th Cir. 1968). Com-

pare Jack Winter, Inc. v. Koratron Co., 54 F.R.D. 44 (N.D. Cal. 1971) (technical data com-
bined with legal advice found to be privileged) with In re Victor, 422 F. Supp. 475 (S.D.N.Y.
1976) (client cannot deposit corporate records, reports and documents with an attorney in
an effort to cloak them with the attorney-client privilege) and Honeywell, Inc. v. Piper Air-
craft Corp., 50 F.R.D. 117 (M.D. Pa. 1970) (draft copies of an agreement, an undated memo-
randum, and handwritten notes by corporate patent attorneys did not come within the priv-
ilege because there was no indication that the subject matter of the documents related to
legal advice from a legal advisor).

76. See, e.g., Honeywell, Inc. v. Piper Aircraft Corp., 50 F.R.D. 117, 119-20 (M.D. Pa.
1970).

77. See Jack Winter, Inc. v. Koratron Co., 54 F.R.D. 44, 46 (N.D. Cal. 1971).
78. 54 F.R.D. 44 (N.D. Cal. 1971).
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munications from the client containing information intended to
keep the attorney apprised of continuing business developments,
along with what the court termed "implied" requests for legal as-
sistance.79 Likewise, in an effort to keep the corporation informed
of relevant legal developments, the attorney initiated unsolicited
communications that outlined the possible implications of the cor-
poration's activity.80 The court determined that all of these docu-
ments fell within the attorney-client privilege.8 1 Apparently the
court relied on the existing attorney-client relationship and the at-
torney's broad authority to transact matters in behalf of the client
as the basis for its decision."2

It would appear, therefore, that the privilege with respect to
legal advice rendered without an express request depends on the
nature of the relationship between attorney and client. An on-go-
ing relationship would support an argument for the privilege on
the basis that an attorney has a duty to keep his client abreast of
legal developments. This is of particular importance to both in-
house counsel and corporate counsel on retainer. Indeed, an attor-
ney having such an on-going relationship with a corporate client
would be remiss in his duty if he did not inform the corporation of
legal trends, new court decisions, and statutory actions that might
affect corporate activities. It is only logical that his conscientious
representation not be penalized or stripped of its privilege solely
because it was not expressly requested.

C. Intracorporate Communications

Intracorporate communications include the exchange of infor-
mation that is not made directly between attorney and client. Eu-
tectic Corp. v. Metco, Inc.,88 a patent infringement suit, is an ex-
ample of the privilege problem presented by this type of
communication. In Eutectic the plaintiff sought to compel discov-
ery of communications among two co-inventors, a vice-president of
the company acting as a liaison to the attorney, the vice-presi-

79. Id. at 46.
80. Id.
81. Id.
82. Id. The court stated that all communications between client and counsel, which

may or may not have been considered confidential, were afforded protection if the document
disclosed legal analyses and conclusions on the part of the corporate attorneys. Id.

83. 61 F.R.D. 35 (E.D.N.Y. 1973).
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dent's assistant liaison, and the attorney retained by the defendant
corporation.8 4 The attorney did not send any of the communica-
tions; nor was he in receipt of original copies of the documents. It
was on this basis that the plaintiffs asserted that the documents
were merely intracorporate communications and were not entitled
to the privilege.8 5 Finding the documents within the scope of the
privilege, the court held that the privilege could not be defeated
when the dominant purpose of the intracorporate exchange of in-
formation was to facilitate the attorney's rendition of legal ser-
vices. s6 Despite the communications' inception within the corpo-

84. Id. at 37.
85. Id.
86. Id. at 40. The court noted that the documents shared among the four employees of

the defendant contained data collected for the "purpose of facilitating the attorney's efforts
to provide services to the client, and the information in every instance was, in one form or
another communicated to the attorney." Id. In its decision, the court relied on the Proposed
Federal Rules of Evidence, Rule 503, which read as follows:

Rule 503 LAWYER-CLIENT PRIVILEGE
(a) Definitions. As used in this rule:
(1) A "client" is a person, public officer, or corporation, association, or other or-

ganization or entity, either public or private, who is rendered professional
legal services by a lawyer, or who consults a lawyer with a view to obtaining
professional legal services from him.

(2) A "lawyer" is a person authorized, or reasonably believed by the client to be
authorized, to practice in any state or nation.

(3) A "representative of the lawyer" is one employed to assist the lawyer in the
rendition of professional legal services.

(4) A communication is "confidential" if not intended to be disclosed to third
persons other than those to whom disclosure is in furtherance of the rendi-
tion of professional legal services to the client or those reasonably necessary
for the transmission of the communication.

(b) General rule of privilege. A client has a privilege to refuse to disclose
and to prevent any other person from disclosing confidential communications
made for the purpose of facilitating the rendition of professional legal ser-
vices to the client, (1) between himself or his representative and his lawyer or
his lawyer's representative, or (2) between his lawyer and the lawyer's repre-
sentative, or (3) by him or his lawyer to a lawyer representing another in a
matter of common interest, or (4) between representatives of the client or
between the client and a representative of the client, or (5) between lawyers
representing the client.

(c) Who may claim the privilege. The privilege may be claimed by the cli-
ent, his guardian or conservator, the personal representative of a deceased
client, or the successor, trustee, or similar representative of a corporation,
association, or other organization, whether or not in existence. The person
who was the lawyer at the time of the communication may claim the privilege
but only on behalf of the client. His authority to do so is presumed in the
absence of evidence to the contrary.

(d) Exceptions. There is no privilege under this rule:
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rate structure, they were transmitted to the attorney shortly
thereafter.8 7 Thus, the court correctly determined that the overrid-
ing purpose of the intracorporate communications was eventually
to seek the attorney's services. A key factor in the court's decision
to grant the privilege was that the information was circulated
among a limited number of employees who were directly concerned
with the information."e

D. Documents and Communications Containing Nonlegal
Information

Communications between attorney and client that, in addition
to containing legal data, contain pertinent nonlegal information
pose special problems. Courts are reluctant to allow the privilege if
a particular communication between attorney and client is mixed
with both legal and nonlegal data. While this issue was mentioned
above in the context of requests for legal assistance,8 it merits spe-
cial attention due to the large number of cases posing this
problem.

The major problem facing courts is deciding at what point a
communication contains so much nonlegal data that the message is

(1) Furtherance of crime or fraud. If the services of the lawyer were
sought or obtained to enable or aid anyone to commit or plan to
commit what the client knew or reasonably should have known to
be a crime or fraud; or

(2) Claimants through same deceased client. As to a communication
relevant to an issue between parties who claim through the same
deceased client, regardless of whether the claims are by testate or
intestate succession or by inter vivos transaction; or

(3) Breach of duty by lawyer or client. As to a communication relevant
to an issue of breach of duty by the lawyer to his client or by the
client to his lawyer; or

(4) Document attested by lawyer. As to communication relevant to an
issue concerning an attested document to which the lawyer is an
attesting witness; or

(5) Joint clients. As to a communication relevant to a matter of com-
mon interest between two or more clients if the communication was
made by any of them to a lawyer retained or consulted in common,
when offered in an action between any of the clients.

56 F.R.D. 235-37 (1973).
87. 61 F.R.D. at 40.
88. Id. But see United States v. IBM, 71 F.R.D. 376, 378 (S.D.N.Y. 1976) (internal

restatements of an attorney's legal advice and internal documents, which reflected such ad-
vice, could not be shielded by the privilege).

89. See text accompanying notes 72-82 supra.
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no longer primarily of a legal nature. The Eighth Circuit, in Diver-
sified Industries, Inc. v. Meredith,90 attempted to formulate a
standard for drawing this distinction. In Diversified, the plaintiff
sought to discover the contents of a memorandum and an internal
investigative report that were prepared by Diversified's counsel
with the assistance of an accounting firm.91 Applying its prima fa-
cie test'2 to the documents in issue, the court reasoned that even
though an accounting firm had participated in the investigation
and assisted the law firm in preparation of the memorandum, the
independent analysis and recommendation made to Diversified
were of such a legal nature that the privilege should be invoked. 3

The standard applied by the Diversified court must be applied
on a case-by-case basis. The relevant fact in the court's decision in
Diversified was that the investigation was "committed" to the law
firm, a professional legal advisor. It was on this basis alone that the
court determined the prima facie test had been met. Thus, it is
especially important in every case that the communication be pro-
tected from disclosure if the legal advice rendered by an attorney
depends on nonlegal data.

E. Internal Investigations

The fifth problem area includes communications in the con-
text of internal corporate investigations." The scope of the privi-
lege, as applied to internal investigations, has been a frequent issue
in grand jury investigations, and patent and antitrust actions.

In In re Grand Jury Subpoena," a law firm employed by
Philip Morris, Inc. conducted an internal investigation concerning

90. 572 F.2d 596 (8th Cir. 1977), modified on rehearing en banc, 572 F.2d 606 (8th Cir.
1978).

91. Id. at 599, 601.
92. Id. at 610. See notes 50-51 supra, and accompanying text.
93. Id. at 610-11. See also SCM Corp. v. Xerox Corp., 70 F.R.D. 508, 517 (D. Conn.

1976) (Legal advice and "non-legal considerations" discussed between attorney and client
are privileged if relevant to the consultation. The privilege does not attach, however, where
the discussion involves business policy.); Jack Winter, Inc. v. Koratron, Co., 54 F.R.D. 44, 46
(N.D. Cal. 1971) (technical information relating to a patent application, conveyed from cli-
ent to attorney who was preparing the application, did not fall within the privilege).

94. For a thorough discussion of the ramifications of the attorney-client privilege in
the context of internal investigations, see Block & Barton, Internal Corporate Investiga-
tions: Maintaining the Confidentiality of a Corporate Client's Communications with Inves-
tigative Counsel, 35 Bus. LAW. 5 (1979).

95. 478 F. Supp. 368 (E.D. Wis. 1979).
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disputes with the Internal Revenue Service that centered around
questionable payments that were in violation of federal securities
laws. 6 The report contained interviews with employees who were
directly involved in the corporation's allegedly illegal conduct.' 7

Upon completion of its investigation, the law firm delivered the
report to the board of directors of Philip Morris, who, in turn, dis-
seminated the report to the Securities and Exchange Commission
(under the SEC's voluntary disclosure program), the IRS, and a
New York grand jury. 8 When subpoenaed by the United States
Attorney in Wisconsin to produce documents gathered in the
course of the internal investigation, the corporation's attorneys re-
fused, asserting protection under the attorney-client privilege.9'
The district court ruled that the investigation material was pro-
tected from disclosure because the corporation's attorneys per-
formed the investigation and because corporate superiors directed
personnel to speak openly with the investigating attorneys.100

A contrary result was reached when the question of disclosing
the nature and extent of an internal investigation in the context of
an antitrust action arose in Jarvis, Inc. v. American Telephone &
Telegraph Co.101 In Jarvis, an individual was employed by Moun-
tain Bell Telephone to conduct an investigation of alleged antitrust
violations. 102 The results of the investigation were eventually fun-
neled through the legal department of AT&T. In the course of a
deposition of James Kirchhoff, director of the investigation for
Mountain Bell, the plaintiff asked Kirchhoff to answer certain
questions pertaining to his activities and to similar investigations
conducted within the Bell System. Kirchhoff refused to answer the
questions, asserting the protection of the attorney-client privi-
lege.103 The district court granted discovery, but did so on the basis
of the control group test, stating that the attorney-client privilege
was not intended to protect an extended chain of Bell Telephone
employees, including Kirchhoff.0' By relying on the control group

96. Id. at 370-71.
97. Id. at 371.
98. Id.
99. Id. at 370-71.
100. Id. at 372.
101. 84 F.R.D. 286 (D. Colo. 1979).
102. Id. at 288.
103. Id. at 288-89.
104. Id. at 291-92. The investigation report and notes covering conversations with em-
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test, the district court focused on the parties involved, rather than
the nature of the communication. A more logical reasoning process
would have been to center attention on the nature of the commu-
nications and AT&T's reasons for involving its legal department. If
a rational connection existed between the communications and the
rendition of legal services, the investigation should have been
privileged.

IV. CONCLUSION

The various and often conflicting results in these five corpo-
rate settings illustrate the confused state of the privilege when in-
ternal operations are concerned. Not only have the courts been un-
able to agree on a single standard for determining what
communications will be privileged, they have at times erroneously
relied upon the control group test to deny the privilege. As demon-
strated by the Jarvis decision, such reliance is sorely misplaced be-
cause the control group test, while answering the question of who
may invoke the privilege, is inadequate for properly determining
what may be cloaked from discovery. It is highly probable, there-
fore, that courts, lacking a standard for guidance, will merely look
at the facts of each situation and decide the privilege issue on a
case-by-case approach. The absence of a definite formula has
caused attorneys to be uncertain about which attorney-client privi-
lege standard will apply in a particular forum, or in a particular set
of circumstances. Since the privilege operates as an exception to
the liberal discovery policy of the Federal Rules of Civil Procedure,
a single approach for invoking the privilege should be employed.
The privilege can then be uniformly and consistently applied with
the federal rules.

The Supreme Court will have an opportunity to promulgate a
standard in United States v. Upjohn Co.,105 which was recently

ployees was deemed nonprivileged, discoverable data. Id. See also In re Grand Jury Sub-
poena, 599 F.2d 504 (2d Cir. 1979) (communication between attorney and employee not an
agent of the corporation is similar to a nonemployee witness and can only be protected
under the work product rule); Diversified Indus. Inc. v. Meredith, 572 F.2d 596 (8th Cir.
1977); In re September 1975 Grand Jury Term, 532 F.2d 734 (10th Cir. 1976); Sylgab Steel
& Wire Corp. v. Imoco-Gateway Corp., 62 F.R.D. 454 (N.D. Ill. 1974); Hasso v. Retail Credit
Co., 58 F.R.D. 425 (E.D. Pa. 1973).

105. 600 F.2d 1223 (6th Cir. 1979), rev'd, 101 S. Ct. 677 (1981). As this issue went to
press the Supreme Court reversed the Sixth Circuit's opinion in Upjohn. For a discussion of
the Supreme Court's opinion, see the Addendum that follows this Comment.
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granted certiorari. Three critical factors should be considered by
the Court if it undertakes to set a uniform standard. First, the
standard must be broad enough to encourage full disclosure by a
client to his attorney. The standard should give both the attorney
and the client confidence that their communications will be pro-
tected from disclosure. Second, the standard should not be so
broad that it impedes judicial administration and discovery. Third,
the standard should focus primarily on the nature and context of
the communication between attorney and corporate client, and
only secondarily on the status of the employee communicating
with the attorney.

A workable standard should encompass each of these factors
and offer direction for defining both who the client is, and what
information is protected. The test should ask:

(1) Does an attorney-client relationship exist?
(2) Is the purpose of the communication between corporate cli-

ent and attorney either to seek or render predominantly le-
gal advice?

(3) Does a logical nexus exist between the communicant, the
corporate entity, and the information conveyed to or re-
ceived from the corporation's attorney?

(4) Has the communication remained strictly confidential?
(5) Did the employee communicate with the attorney at the di-

rection of his corporate superior?

If each of these questions can be answered affirmatively, the
attorney-client privilege should be invoked. This five-point test
achieves a proper balance between the purposes of the privilege
and the liberal policy of discovery within the federal court system.
This test also protects the corporation's interests by safeguarding
exchanges of legal information between it and the attorney. The
test is also rigid enough to prevent a corporation from shielding
nonlegal information from discovery. By enacting a standard simi-
lar to the test above, the Supreme Court could achieve a properly
balanced approach to be applied in cases involving the attorney-
corporate client privilege. 106

106. See notes 107-20 infra, and accompanying text.
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ADDENDUM

After this issue went to press the United States Supreme
Court decided United States v. Upjohn Co. 10 7 and finally struck
down the unrealistic and impractical control group test.' The sig-
nificance of the Court's decision necessitated this discussion of the
impact Upjohn will have.

While the Supreme Court flatly rejected the control group
test,' it also expressly declined to establish a standard for the
extent of protection to be afforded communications between a cor-
porate client and its attorney. In traditional fashion, the Court
limited its holding to the circumstances before it and decided that
the attorney-client privilege could be properly invoked to prevent
the Upjohn Company from disclosing the communications made
between its attorneys and its employees.1

In refusing to accept the control group test, the Court rea-
soned that the standard fails to protect legal communications be-
tween counsel and the corporate employees who are in a position
to act on counsel's advice."' Moreover, the Court observed that
the test is inadequate because it does not shield transmissions of
relevant legal information to the lawyer so that he may render in-
formed and thorough advice.1 2 The Court's major criticism of the
control group test was that it frustrates the central purpose of the
privilege by discouraging communication of relevant information
from lower-echelon employees who are in actual possession of the
information."' In addition, the Court observed that the advice of
corporate counsel is most important to noncontrol group employ-
ees who actually effectuate a corporation's policies. Thus, the un-
predictability of the privilege under the control group standard
makes it more difficult to achieve a complete interchange of legal
data between a corporation's attorneys and its employees.""

The Upjohn Court also addressed two of the major grounds

107. 101 S. Ct. 677 (1981). See notes 24-29 supra, and accompanying text.
108. Id. at 686. See notes 19-35 supra, and accompanying text.
109. Id.
110. Id. at 685-86. The Court also decided that the work product doctrine (not to be

confused with the attorney-client privilege) did not apply to the summons issued by the
Internal Revenue Service. Id. at 687-88.

111. Id. at 684.
112. Id.
113. Id.
114. Id.
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used by the Sixth Circuit to reject a broader test: that a broad
statement would be contrary to modern discovery rules and that it
would create a "zone of silence" over corporate affairs.' " , In
Upjohn, the Court reasoned that a broad standard places the ad-
versary in no worse position than if the information had not been
challenged. " 6 Regardless of the standard used, the privilege shields
legal communications from discovery. It does not, however, ob-
struct the disclosure of underlying facts by those who discussed the
information with corporate counsel. "

Because the Court refused to formulate a specific standard for
the boundaries of the privilege, future determinations of when the
privilege is applicable must be made on a case-by-case basis. This
approach frustrates the intent of the attorney-client privilege be-
cause a client cannot be certain whether a communication may be
forcibly disclosed. Due to this uncertainty, corporate personnel
may be hesitant to disclose all the relevant details of questionable
corporate activities. Consequently, effective representation is im-
paired. The Court could have avoided this dilemma by formulating
a reasonable standard to apply throughout the corporate
environment.118

The Court's refusal to adopt a specific standard" 9 leaves open
the question of what test, if any, will satisfy the Upjohn holding. It
is apparent, however, that the five-prong standard proposed in the
conclusion, 12 0 if applied to the facts in Upjohn, would withstand
the Court's analysis and reasoning. Of course it is impossible to
determine whether the standard will be applicable in every case

115. Id.
116. Id.
117. Id. at 685.
118. The Court would have been well-advised to incorporate the standard suggested in

Chief Justice Burger's concurring opinion.
[A] communication is privileged at least when, as here, an employee or former
employee speaks at the direction of the management with an attorney regarding
conduct or proposed conduct within the scope of employment. The attorney must
be one authorized by the management to inquire into the subject and must be
seeking information to assist counsel in performing any of the following functions:
(a) evaluating whether the employee's conduct has bound or would bind the cor-
poration; (b) assessing the legal consequences, if any, of that conduct; or (c) for-
mulating appropriate legal responses to actions that have been or may be taken by
others with regard to that conduct.

Id. at 689 (Burger, C.J., concurring).
119. Id. at 681.
120. See pp. 478-79 supra.
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because the facts relating to corporate investigations are diverse.
While application of the Upjohn decision poses difficulties,

the significance of the opinion is clear. The Court has directed that
invocation of the attorney-client privilege will no longer be contin-
gent on who communicates with the corporate lawyer. To deter-
mine whether the privilege will shield discovery of attorney-corpo-
rate client communications, courts must now evaluate the
corporate status of the employee communicating with the attorney,
as well as the connection between that individual and the informa-
tion he conveyed.

The Upjohn decision offers limited guidance with respect to
the attorney-client privilege in corporate affairs. Protected commu-
nications between attorney and corporate client will no longer be
limited to upper-echelon management. Likewise, communications
of a legal nature from the attorney that directly affect lower level
employees will be guarded from disclosure. This will insure that
corporate personnel receive necessary legal advice and that the cor-
porate attorney receives the information he needs to render it. In
Upjohn the Supreme Court recognized the desirability of the free
exchange of legal information between the corporation and its at-
torney, and took the first step toward preventing the disclosure of
these communications.

Gerald G. Dixon
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